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PREFACE  TO  VOLUME  LIX. 


Among  the  House  of  Lords  cases  in  this  volume  will  be 
found  the  celebrated  answer  of  the  Judges  to  questions 
arising  out  of  M'NaghterCs  case  (p.  85),  with  the  separate 
opinion  of  Maule,  J.  The  authority  and  value  of  the  rules 
laid  down  by  the  majority  have  been  repeatedly  discussed 
from  every  point  of  view,  and  we  have  no  desire  to  add  to 
the  literature  of  the  subject.  Perhaps  some  of  the  discus- 
sion might  have  been  more  profitable  if  lawyers  had  always 
borne  in  mind  that  there  is  no  such  thing  as  absolute  sanity 
or  insanity,  and  the  relation  of  a  given  person's  faculties  to 
the  normal  standard  of  intelligence  is  and  must  be  a  ques- 
tion of  fact;  and  if  some  medical  men,  on  the  other  hand, 
had  been  less  hasty  to  assume,  as  if  it  were  a  necessary 
general  proposition  of  morals  and  law,  that  no  person  of 
unsound  mind  can  ever  be  responsible  for  his  acts,  and  had 
been  more  willing  to  understand  that  whether,  on  the  facts 
proved  (including  any  proper  scientific  inferences  of  fact),  a 
man  is  or  is  not  responsible  is  and  must  be  a  question  of  law. 
Much  harm  has  been  done  here,  as  elsewhere,  by  premature 
zeal  for  definition. 

R.  V.  Millia^  p.  134,  and  in  a  less  degree  the  less  famous 
Privy  Council  case  of  Uscott  v.  Mastin^  p.  351,  show  the 
astonishing  ignorance  of  the  Canon  Law  which  prevailed 
even  among  very  learned  persons  in  this  country  sixty  years 
ago.  The  certainly  wrong  result  of  R.  v.  Millis  (for  one  can 
hardly  call  it  a  decision)  gave  occasion  to  Lord  Campbell, 
some  years  later,  to  lay  down  a  dogma  which  had  even  less 
historical  foundation,  that  of  the  judicial  infallibility  of  the 
House  of  Lords.  His  doctrine,  though  contrary,  so  far  as 
we  know,  to  the  practice  of  every  other  court  of  last  resort 
in  the  world,  has  been  confirmed  in  our  own  time  without 
any  pretence  of  serious  consideration.     In  this  very  volume 
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we  may  see  the  Judicial  Committee  overruling  a  former 
decision  of  its  own :  Kielley  v.  Carson^  p.  336,  an  interesting 
and  important  case  on  the  powers  of  colonial  Legislatures. 

Railton  v.  Mathews^  p.  308 — decided  by  the  House  of  Lords 
on  an  appeal  from  Scotland,  but  proceeding  on  general  prin- 
ciples and  fully  admitted  as  authority  in  England — is  a  leading 
case  on  the  duty  of  disclosure  between  creditor  and  surety. 

The  learned  reader  will  perceive  by  reading  the  late 
Mr.  Beavan's  note  at  p.  533,  and  observing  the  dates  of 
the  cases  in  the  text,  that  in  his  time  the  decisions  of  the 
Master  of  the  Rolls  had  to  wait  a  year  or  more  to  be  reported 
in  "  their  regular  order."  The  profession  endured  this  state 
of  things,  and  paid  for  it  in  heavy  subscriptions  to  several 
independent  sets  of  reports,  for  more  than  twenty  years 
longer.  From  two  to  three  months  is  now  the  time  usually 
required  for  reporting  a  case  in  full,  and  less  in  favourable 
circumstances.  Nor  did  the  delays  of  the  old  system  secure 
accuracy.  We  have  called  attention  by  foot-notes  to  some 
particularly  bad  specimens  of  clerical  or  typographical 
blunders  in  the  original  reports. 

"You  can  find  authority  for  anything  in  Beavan  "  was  a 
current  saying  among  equity  lawyers  in  our  younger  days. 
The  reporters  of  Sir  Edward  Sugden's  Irish  decisions  were 
more  discriminating,  or  their  Judge  more  cautious.  But 
one  cannot  help  thinking  they  reported  something  too 
copiously.  We  hope  nobody  will  ever  want  to  discuss  a 
qtmsi  entail  of  an  estate  pur  auter  vie  again :  but  Allen  v. 
Allen^  p.  696,  is  authority,  and  must  stand  on  the  chance  of 
it.  Mortimer  v.  Shor tally  p.  730,  is  really  important  as  laying 
down  sound  doctrine  as  to  the  evidence  on  which  the  Court 
acts  in  rectifying  instruments :  a  doctrine,  it  may  still  be  not 
superfluous  to  observe,  which  has  nothing  to  do  with  the 
Statute  of  Frauds. 

Gordon  v.  Cheltenham  Ry.  Co.^  p.  486,  gives  us  incidentally 
a  quaint  picture  of  our  railway  system  in  its  infancy,  when 
trains  had  to  stop  at  places  where  there  was  no  station  "  for 
the  purpose  of  changing  the  engines." 

F.  P. 


JUDGES 

OF  THB 

HIGH   COURT   OF   CHANCERY. 

1841—1844. 

(4  &  5  Vict.— 7  &  8  Vict.) 


Lord  Cottbnham,  1886—1841 
Lord  Lyndhurst,  1841 — 1846  . 
Lord  Lanodalb,  1886 — 1861 
Sir  Lancelot  Shadwbll,  1827 — 1860 
Sir  J.  L.  Knight  Bruce,  1841—1851 
Sir  Jambs  Wiorah,  1841—1850 


[  Lord  Chancellora. 
Master  of  the  Rolls. 

Vice-chancellors, 


COURT  OF  QUEEN'S  BENCH. 


Lord  Dbnman,  1882—1850 
Sib  Jobbph  Littlbdalb,  1824—1841 
Sir  John  Pattbson,  1880 — 1852     . 
Sir  John  Williams,  1884 — 1846 
Sir  John  T.  Colbridob,  1885 — 1868 
Sir  William  Wiohtman,  1841—1868 


Chief  Justice. 


Judges, 


VUl 


LIST  OF  JUDGES. 


COURT  OF  COMMON  PLEAS. 


Sib  N.  C.  Tindal,  1829—1846 
Sir  John  B.  Bosanqubt,  1880 — 1842 
Sir  Thomas  Coltman,  1887 — 1849 
(1)  Thomas  Erskinb,  1889—1844 
Sir  William  H.  Maulb,  1839—1855 
Sir  C.  Crbsswbll,  1842 — 1858 
Sir  William  Erlb,  1844 — 1846  . 


Chief  Justice. 


>  Judgi 


es. 


JO 


COURT  OF  EXCHEQUER. 


Lord  Abinobr,  1884 — 1844 

Sir  Frbdbrick  Pollock,  1844 — 1866 

Sir  John  Gurnby,  1882—1845 

Sir  E.  H.  Aldbrson,  1884—1857 

Sir  Jambs  Pareb,  1884 — 1856 

Sir  Bobbrt  M.  Bolfb,  1889 — 1850   . 


I  Chief  Barons, 


.  Barons. 


Sir  John  Gampbbll,  1885 — 1841 

Sir  Thomas  Wildb,  1841 

Sir  Frbdbrick  Pollock,  1841 — 1844 

Sir  W.  W.  Follett,  1844—1845 

Sir  Thomas  Wildb,  1839—1841 

Sir  W.  W.  Pollbtt,  1841—1844 

Sir  Frbdbrick  Thbsigbr,  1844 — 1845 


Sir  Edward  Burtbnshaw  Sugden 


A  ttorneyS'  Oetieral. 


Solicitors-  Oeneral. 


Lord  Chancellor  of 
Ireland. 


(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
Yolumes  of  Manning  and  Gfranger's  Eeports  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Eeports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Right  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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IN    THE    HOUSE    OF    LORDS. 


WILHELMINA  BOYD  ROBERTSON  WILLIAMSON  v. 
The  advocate-general   of  SCOTLAND  (1). 

(10  Clark  &  FinneUy,  1— 21.) 

Will — Direction  to  sell — ^Legacy  duty. 

A  testator  deyised,  by  two  testamentary  papers,  his  real  and  personal 
estates  to  trustees.  In  the  first  paper  he  declared  the  trusts,  and  among 
others  he  created  a  power  of  sale  in  the  following  terms:  '*To  sell  and 
dispose  of  the  lands,  mills,  teinds,  woods,  fishings,  messuages,  tenements, 
and  hereditaments,  and  others  hereby  generally  and  particularly  disponed 
to  them,  &c.,  on  such  conditions  and  at  such  prices  as  they  shall  think  fit.*' 
To  render  these  sales  effectual,  he  granted  full  power  to  convey,  &c.  The 
paper  then  went  on  thus:  **  Declaring  always,  &c.  that  my  said  trustees 
shall  by  their  acceptance  hereof  be  bound  and  obliged,  after  the  sale  of  the 
said  lands,  teinds,  and  others  before  disponed,  which  I  recommend  to  them 
to  be  done  as  soon  as  convenient  after  this  trust  opens  upon  them,  to  satisfy 
and  pay  all  my  lawful  and  just  debts,**  &c.  By  a  second  testamentary 
paper  reciting  the  first,  he  said  that  by  the  recited  paper  he  had  disposed  of 
his  heritable  and  moveable  estates  to  trustees  on  the  trusts  therein 
mentioned,  and  **  Amongst  others,  my  trustees  are  required  to  turn  my 
means  and  effects,  thereby  conveyed  in  trust,  into  money ;  *'  and  he  gave 
directions  accordingly.  He  further  directed,  that  in  case  he  should 
die  leaving  an  heir  of  his  body,  his  trustees  should  employ  the  trust- 
funds  for  the  use  of  such  heir;  and  that  as  soon  as  such  heir  should 
attain  majority  or  be  married,  the  trustees  should  '*  denude  themselves 
of  the  whole  trust  and  funds  '*  in  favour  of  such  heir,  but  to  return  to 
the  trustees  in  case  of  failure  of  heirs  of  his  body,  without  disposing  of 
the  same. 

Held,  that  the  testamentary  papers  must  be  construed  as  amounting 
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*not  merely  to  a  power  of  sale  for  the  purposes  of  the  trust,  but  to  a 
direction  to  sell  in  case  the  testator  should  die  without  leaving  any  heir 
of  his  body  living  at  the  time  of  his  death.  Held,  therefore,  that  though 
in  fact  the  real  estate  was  not  sold,  the  positive  direction  to  sell  rendered  it 
liable  to  the  legacy  duty. 

This  was  a  writ  of  error  from  the  Court  of  Exchequer  in  Scotland, 
upon  a  judgment  delivered  there,  by  which  the  plaintiff  in  error 
was  declared  liable  to  the  payment  of  the  sum  of  2,500Z.  for  legacy 
duty,  accruing  due  to  the  Crown  under  the  following  circumstances, 
as  stated  in  the  form  of  a  special  verdict :  Archibald  Eobertson,  of 
Lawers  in  the  county  of  Perth,  a  Major-General  in  the  army,  was 
possessed  of  considerable  real  and  personal  property,  and  in  the 
year  1799  duly  executed  a  testamentary  paper,  disposing  of  his 
property,  in  which  there  were,  among  many  others,  the  following 
clauses : 

"  I,  Major-General  Archibald  Bobertson,  of  Lawers,  for  certain 
weighty  causes  and  considerations  me  moving,  do  hereby  assign, 
dispone,  convey,  and  make  over,  under  the  conditions,  provisions, 
and  reservations  after  specified,  and  in  trust  always  for  the  uses, 
ends,  and  purposes  after  mentioned,  to  and  in  favour  of"  (certain 
persons  in  the  deed  named),  ''all  and  whole  my  heritable  and 
moveable  estate,  chattels,  and  effects,  goods  and  gear,  debts  and 
sums  of  money."  After  farther  description  of  the  moveable  estate, 
there  follows, — ''  As  also  all  lands,  messuages,  tenements,  and 
hereditaments  presently  pertaining  to  me,  or  that  may  pertain  or 
belong  to  me  at  the  time  of  my  decease,  and  particularly  without 
prejudice  to  the  foresaid  generality,  'all  and  whole  the  lands  of 
Forden,  now  called  Lawers,  comprehending,"  &c. :  *'  But  always 
with  and  under  the  conditions,  provisions,  and  reservations  after 
specified,  and  in  trust  always  for  the  "^uses,  ends,  and  purposes, 
after  mentioned ;  viz.  declaring,  as  it  is  hereby  expressly  provided, 
that  these  presents  are  granted  by  me,  the  said  Major-General 
Archibald  Bobertson,  with  full  power  to  my  said  trustees,  so  soon 
after  my  decease  as  may  be  judged  expedient,  to  call  for,  uplift,  and 
discharge,  or  convey  the  principal  sums  contained  in  the  several 
heritable  bonds  before  assigned,  or  such  parts  thereof  as  shall  then 
be  remaining  due,  and  interest  that  may  be  due  thereon,  and 
penalties  if  incurred;  and  also  to  call  and  sue  for,  receive,  dis- 
charge, or  convey,  or  in  any  other  manner  and  way  to  dispose 
upon  all  and  every  sum  or  sums  of  money  that  may  pertain  and 
belong  to  me,  whether  vested  in  any  of  the  public  funds  of  Great 
Britain,  or  secured  on  mortgage  in  England,  or  in  whatever  other 
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way  the  said  sum  or  sums  of  money  may  be  vested  or  secured,  and  Williamson 
also  all  other  debts  and  sums  of  money  due  and  addebted  to  me  by  the 
whatever  person  or  persons ;  and  also  to  sell  and  dispose  of  the  ^q^^^^J^ 
lands,  mills,  teinds,  woods,  fishings,  messuages,  tenements,  and 
hereditaments,  and  others  hereby  generally  and  particularly  dis- 
poned to  them  in  trust,  and  that  either  by  private  sale  or  public 
voluntary  roup,  and  by  wholesale  or  by  parcels,  on  such  conditions 
and  at  such  prices  as  they  shall  think  fit,  and  with  power  to  receive 
the  prices  or  to  take  bonds  for  the  payment  of  the  same  from  the 
purchasers,  with  one  or  more  cautioners  reputed  responsible  at  the 
time.  And  for  rendering  effectual  such  sale  or  sales,  I  hereby 
grant  full  power  to  my  said  trustees  to  grant  dispositions,  assigna- 
tions, discharges,  and  other  writings  necessary,  with  all  clauses 
needful  to  the  purchaser  or  purchasers  of  the  said  lands,  teinds, 
mills,  woods,  fishings,  and  others  before  disponed,  and  that  simply, 
so  as  the  said  purchasers  shall  be  no  *ways  concerned  about  the  [  *4  ] 
application  of  the  prices  thereof,  nor  be  burdened  or  affected  with 
any  of  the  provisions  herein  contained."  The  deed  then  went  on 
to  give  the  trustees  power  to  admit  and  eject  tenants,  to  grant 
leases,  appoint  collectors  of  rents,  &c.  **  Declaring  always,  as  it  is 
hereby  expressly  provided  and  declared,  that  my  said  trustees  shall, 
by  their  acceptance  hereof,  be  bound  and  obliged,  after  the  sale 
of  the  said  lands,  teinds,  and  others  before  disponed,  which  I 
recommend  to  them  to  be  done  as  soon  as  convenient  after  this 
trust  opens  to  them,  to  satisfy  and  pay  all  my  just  and  lawful 
debts,  and  to  perform  all  the  legal  obligations  I  may  then  lie  under 
for  the  payment  of  any  sum  or  sums  of  money,  more  particularly 
those  contained  in  the  contract  of  marriage  of  date  the  11th  day 
of  December,  1784,  entered  into  betwixt  me  and  Mrs.  Catherine 
Austin,  alms  Robertson,  my  spouse,  in  case  she  shall  happen  to 
Borvive  me ;  and  on  the  sale  of  the  lands,  teinds,  and  others  before 
disponed,  to  allow  to  remain  in  the  purchaser's  hands  a  sum  of 
money,  the  annual  rent  of  which  shall  be  at  least  equal  to  her 
jointure  or  annuity,  free  of  all  deductions  whatever,  or  to  lend  out 
such  sum  of  money  on  heritable  security  at  the  sight  and  to  the 
satisfaction  of  the  persons  at  whose  instance  execution  is  to  pass  on 
the  contract  of  marriage  entered  into  betwixt  her  and  me  of  the 
date  before  mentioned ;  the  rights  and  securities  for  said  sum  of 
money  to  be  taken  to  the  said  Catherine  Austin,  aliaa  Bobertson, 
in  liferent,  during  all  the  days  of  her  lifetime,  in  security  to  her  of 
the  jointure  or  annuity  provided  to  her  in  the  contract  of  marriage 
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Williamson  before  mentioned,  and  to  my  said  trustees  in  fee,  for  the  purposes 
The  of  the  trust  as  after  mentioned,  and  to  their  assignees.  And  after 
^m«BBAL.  P^-y^^i^^  ot  my  just  and  lawful  *debts,  as  before  mentioned,  and 
[  •n  ]  securing  a  sum  for  payment  of  my  said  spouse's  jointure  or  annuity 
in  manner  before  mentioned,  and  also  after  payment  of  the  expenses 
necessarily  incurred  in  the  execution  of  the  trust,  I  hereby  appoint 
my  said  trustees  to  content  and  pay,  or  assign  and  make  over  to 
such  person  or  persons  as  I  may  already  have  named  and  appointed, 
or  shall  hereafter  name  and  appoint,  such  sum  or  sums  of  money,  or 
proportion  or  proportions  of  the  monies  arising  from  the  subjects 
hereby  generally  and  particularly  conveyed  and  disponed  in  trust, 
including  the  fee  of  the  sum  to  be  liferented  to  my  said  spouse  in 
case  she  survive  me,  as  I  shall  judge  proper,  payable  at  such  terms 
and  under  such  conditions  as  I  shall  judge  necessary.  And  after 
making  payment  of  these  sums,  I  hereby  appoint  my  said  trustees 
to  make  up  a  stated  account  of  their  intromissions  and  payments 
made  in  virtue  of  this  trust,  and  to  denude  themselves  of  the  trust 
hereby  committed  to  them,  by  assigning,  making  over,  or  paying 
the  residue  of  my  means  and  effects  hereby  disponed  to  them  in 
trust,  including  the  right  of  fee  of  the  same,  to  be  liferented  by  my 
said  spouse,  in  case  she  shall  survive  me,  in  so  far  as  the  same 
shall  not  have  been  disposed  of  by  me,  to  and  in  favour  of  any 
person  or  persons  I  may  think  proper  to  appoint,  by  writing ;  whom 
failing,  to  Bachel  and  Ann  Bobertsons,  my  sisters-german,  equally 
betwixt  them,  share  and  share  alike,  or  to  the  survivor  of  them,  and 
the  heirs  and  assignees  of  the  survivor.  And  on  my  said  trustees 
obtaining  discharges  of  the  sums  I  shall  think  proper  to  dispone 
and  bequeath  as  aforesaid,  and  on  receiving  a  discharge  or  dis- 
charges from  my  said  sisters  or  survivor  of  them,  or  the  heirs  or 
assignees  of  the  survivor,  for  the  residue  of  the  monies  arising'  from 
[  ♦«  ]  the  funds  *hereby  conveyed  in  trust,  if  any  residue  shall  remain, 
or  from  the  heirs  or  representatives  of  such  of  my  said  legatees  and 
residuary  legatees  as  may  have  survived  me,  but  died  either  before 
the  sale  of  my  said  lands  and  estate,  or  before  the  conveyance  or 
payment  is  made  to  them  by  my  said  trustees ;  I  hereby  declare 
that  such  discharge  to  my  said  trustees  shall  be  a  full  and  complete 
exoneration  to  them  of  their  whole  intromissions  had  with  the 
whole  before-mentioned  means  and  estate,  heritable  and  personal, 
in  virtue  of  this  trust-right.  And  farther,  as  it  will  require  time 
after  this  trust  opens  to  my  said  trustees  before  they  can  turn  my 
heritable  subjects  into  cash,  and  uplift  and  receive  payment  of  the 
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heritable  and  moveable  debts  due  to  me:  therefore,  and  in  case  Williamson 
the  free  annual  income  of  my  means  and  effects  shall  not  be  equal  'i^^ 
to,  or  sufficient  for,  the  payment  annually  of  the  interest  of  the  ^q^^^^J^' 
sums  I  may  think  proper  to  appoint  my  trustees  to  pay  to  the 
persons  already  named  or  to  be  named  by  me,  in  a  writing  under 
my  band  as  aforesaid,  then  and  in  that  case  I  hereby  appoint  my 
said  trustees  in  the  meantime,  until  my  said  heritable  subjects  are 
turned  into  cash,  and  the  heritable  and  moveable  debts  due  to  me 
received,  and  my  legacies  paid  off,  to  pay  annually,  in  the  first 
place,  the  jointure  to  my  said  spouse,  in  case  she  shall  survive  me, 
and  any  other  obligations  I  may  have  come  under ;  and  thereafter 
to  divide  proportionally  among  my  legatees  the  free  annual  income 
and  produce  of  my  funds  hereby  disponed  in  trust,  and  that  in 
proportion  to  the  sums  bequeathed  to  each  of  my  legatees,  and  at 
such  terms  and  times  as  my  said  trustees  shall  receive  such  annual 
proceeds,  or  so  soon  thereafter  as  may  be." 

The  said  Archibald  Robertson  did  also,  upon  the  *lst  of  June,  [  *7  ] 
1812,  duly  make  another  testamentary  instrument,  containing  the 
following  among  other  clauses :  *'  Enow  all  men  by  these  presents, 
that  I,  Lieutenant-General  Archibald  Bobertson,  of  Lawers,  con- 
sidering that,  by  a  trust-deed  execute  by  me  of  my  heritable  and 
moveable  estate  and  effects,  generally  and  particularly  therein 
described,  bearing  date  the  29th  day  of  November,  1799,  to  and  in 
favour  of,  Sic.  (the  trustees  named),  in  trust  always  for  the  ends, 
uses,  and  purposes  therein  mentioned;  and  amongst  others,  my 
said  trustees  are  required  to  turn  my  means  and  effects  thereby 
conveyed  in  truet  into  money,  and  to  content  and  pay,  or  assign 
and  make  over,  to  such  person  or  persons  as  I  shall  name  and 
appoint,  by  a  writing  under  my  hand,  at  any  time  of  my  life,  and 
even  on  deathbed,  such  sum  or  sums  of  money,  or  proportion  or 
proportions  of  the  monies  arising  from  the  subjects  thereby  con- 
veyed and  disponed  in  trust  to  my  said  trustees:  therefore,  in 
terms  of  my  trust-deed,  and  in  the  event  of  a  child  or  children, 
whether  male  or  female,  being  procreate  of  my  body  of  my  present 
or  any  subsequent  marriage,  and  existing  at  the  time  of  my  death, 
then  and  in  that  case  I  hereby  direct  and  appoint  my  said  trustees, 
and  the  quorum  of  them,  to  bestow  and  employ  the  profits  and 
produce  of  my  said  trust-funds,  remaining  after  the  payments  of 
debts  and  expenses,  for  the  use  and  behoof  of  the  heirs  of  my 
body :  declaring,  that  as  soon  as  my  heir  shall  be  married  or  attain 
majority,  then  my  said  trustees  shall  be  obliged  to  denude  of  my 
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Williamson  whole  trust-estate  and  funds  in  favour  of  the  heirs  of  my  body,  but 
THE  to  return  to  my  said  trustees,  for  the  uses,  ends,  and  purposes 
^enerZl.  Dientioned  in  the  said  trust-right,  in  case  of  the  failure  of  heirs  of 
my  body,  without  otherwise  disposing  thereof  after  they  shall  have 
[  's  ]  attained  majority.  But  *in  the  event  of  my  decease  without  lawful 
issue  of  my  body  of  my  present  or  any  subsequent  marriage,  or  in 
case  of  the  failure  of  heirs  of  my  body,  without  otherwise  disposing 
of  my  trust-estate  and  funds,  then  and  in  either  of  these  cases,  I 
hereby  direct  my  said  trustees,  or  quorum  of  them,  to  pay  the 
sums  of  money  after  mentioned  to  the  persons  after  named,  out  of 
my  means  and  effects  disponed  and  conveyed  to  them  in  trust ; 
videlicet^  to  my  dearly  beloved  wife  Mrs.  Catherine  Austin,  alius 
Kobertson  (over  and  above  the  jointure  already  settled  by  our 
contract  of  marriage),  I  bequeath  the  sum  of  10,0002.  sterling,  to 
be  entirely  at  her  own  disposal :  I  likewise  hereby  make  over  to  her 
my  right  to  any  money  or  sums  of  money  that  she  is  or  may  be 
entitled  to  as  one  of  the  heirs  of  her  late  mother,  the  Honourable 
Mrs.  Austin :  I  also  hereby  grant  to  her  for  her  lifetime  an  annuity 
of  1,100{.  sterling,  and  likewise  the  annuity  she  is  entitled  to  from 
the  Widows'  Fund  of  the  corps  of  his  Majesty's  Royal  Engineers : 
I  also  bequeath  to  her,  for  the  purpose  of  a  jointure-house,  with  a 
stable  and  coach-house,  leaving  the  house  and  situation  to  her  own 
choice,  with  such  bits  of  furniture  as  she  may  incline,  the  sum  of 
4,000Z.  sterling." 

After  stating  other  bequests  to  his  wife,  and  appointing  annuities 
to  different  relations,  and  specific  legacies  to  friends,  the  testator 
proceeded  thus :  '^  The  residue  of  my  means  and  effects,  including 
the  right  to  the  fee  of  the  sums  vested  and  secured  for  the  payment 
of  the  said  annuities,  so  far  as  not  otherwise  disposed  of  by  me,  I 
hereby  direct  my  said  trustees  to  pay  and  make  over  to  my  two 
nieces  Archibald  Boyd  Robertson  and  William  (Wilhelmina)  Boyd 
Robertson,  as  my  residuary  legatees,  share  and  share  alike,  or  to 
the  heirs  and  assignees  of  my  said  nieces  who  may  happen  to 
[  ^9  ]  survive  me,  but  who  may  die  *before  my  said  trustees  may  finally 
settle  and  wind  up  my  trust-affairs :  Declaring  also,  that  the  share 
of  such  of  my  residuary  legatees  as  may  die  before  me  shall  fall  to 
the  survivor  of  them,  if  not  otherwise  disposed  of  by  me ;  which 
legacies  to  the  persons  before  named,  I  direct  my  trustees  to  pay ; 
and  the  same  shall  bear  interest  from  the  first  term  of  Whitsunday 
or  Martinmas  after  my  decease,  or  at  the  first  term  of  Whitsunday 
or  Martinmas  after  the  failure  of  heirs  of  my  body,  without  otherwise 


Advocatk- 
Gbkebal. 
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disposing  of  my  trust-funds  as  before  mentioned,  or  so  soon  Williamson 
thereafter,  in  either  case,  as  my  funds  conveyed  in  trust  can  be  the 
converted  into  money;  and  the  annuities  to  commence  and  run 
from  the  said  term  with  the  interest  on  the  above  legacies;  but 
always  with  and  under  the  provision  and  declaration  as  to  the 
payment  of  interest  on  the  legacies  afore-mentioned,  as  is  par- 
ticularly contained  in  my  said  trust-deed,  before  my  funds  are 
turned  into  money.  But  declaring  always,  and  it  is  hereby 
provided  and  declared,  that  in  case  my  means  and  effects  disposed 
in  trust  shall  not,  when  turned  into  money,  be  equal  or  sufficient 
for  the  payment  of  the  sums  hereby  appointed  to  be  paid,  then  and 
in  that  case,  each  of  the  legacies  to  the  persons  above  named 
(the  legacies  to  my  wife  Mrs.  Robertson  excepted)  shall  suffer  a 
proportional  diminution  or  abatement,  but  not  the  annuities." 

On  the  12th  of  February,  1813,  the  said  Archibald  Robertson 
died,  without  having  left  any  heir  of  his  body,  leaving  the  before 
recited  two  testamentary  instruments.  The  two  nieces  named  in 
the  last  testamentary  paper  survived  the  testator,  but  one  of  them, 
Archibald  Boyd  Robertson,  died  in  October,  1813. 

The  special  verdict  set  out  the  property  possessed  by  the  testator 
at  the  time  of  his  death,  and  found,  that  before  July,  1814,  the 
trustees  had  paid  all  the  "^debts,  funeral  expenses,  and  legacies.       [  *io  ] 
The  special  verdict  also  set  forth  an  account  of  the  estate  of  the 
testator,  to  the  following  effect : 

The  personal  estate  in  possession  amounted  to        -        -     £30,000 
A  heritable  bond,  assigned  by  his  trustees  to  a  third 

party,  amounted,  with  interest,  to  -        -        -        -       20,300 


50,800 


The  sums  to  be  paid  out  of  this  personal  estate  were 
composed  of  the  following  items : 
Debts  and  funeral  expenses    ....     £12,500 

Legacies 20,700 

Purchase  of  a  house  for  his  widow  -        -        -         4,000 


37,200 


The  personal  estate  therefore  exceeded  the  charges  on  it 

by  the  sum  of £13,100 


The  landed  estate  was  described  in  the  special  verdict  as  of  the 
value  of  52,446^.,  producing  a  yearly  rental  of  2,166L 
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The 
Advocate- 
General. 


[•11] 


Williamson  Under  these  circumstances,  the  trustees  did  not  think  that  they 
were  required  to  sell  the  estate,  because,  although  there  were  two 
annuities,  the  purchase  of  which,  if  bought,  would  have  amounted 
to  21,175Z,,  yet,  as  they  were  made  by  the  will  charges  on  the 
income  from  the  real  estate,  the  trustees  did  not  take  them  into  the 
calculation  they  made  as  to  the  liabilities  and  assets  of  the  personal 
estate.  Miss  William  Boyd  Robertson,  the  surviving  niece  of  the 
testator,  preferred  taking  the  estate  to  having  it  sold;  and  the 
trustees,  believing  themselves  to  be  invested  by  the  words  of  the 
will  with  a  discretionary  power  as  to  its  sale,  conveyed,  by  deed  of 
the  25th  July,  1814,  the  estate  of  Lawers  to  her  in  fee ;  she  at  the 
same  time  ^granting  them  a  lawful  and  sufficient  indemnity  for  so 
doing,  binding  herself  to  pay  the  annuities  charged  on  the  real 
estate;  and  thereupon  she  entered  into  possession  of  it.  The 
Court  below  considered  that  the  will  did  not  give  the  trustees  a 
discretion  as  to  the  sale  of  the  estate,  but  required  it  absolutely  to 
be  sold  ;  and  so  considering  the  will,  treated  the  whole  property  as 
subject  to  legacy  duty,  which,  by  the  decree,  was  ordered  to  be 
calculated  on  the  whole,  as  originally  bequeathed  by  the  testator  to 
his  two  nieces  (i).  The  writ  of  error  was  brought  against  this 
judgment  of  the  Court  below. 

Mr,  Sivipkinson  and  Mr.  Strathern  Gordon,  for  the  plaintiffs  in 
error  [cited  Att.-Gen.  v.  Holford  (2)  ;  Durie  v.  Coutta  (a) ;  and 
Cathcart  v.  Cathcart  (4)  ]. 


[  15  ]  Mr,  Twiss  and  Mr.  Romilly  appeared  for  the  Crown,  but  were 

not  called  on. 


Lord  Brougham: 

My  Lords,  in  this  case  I  entertain  no  doubt  whatever,  and  there- 
fore I  should  suggest  to  your  Lordships  that  the  proper  course  will 
be  at  once  to  give  judgment  for  the  Crown.  The  question  in  this 
case  arises  upon  the  event  which  had  happened,  of  General  Bobert- 
son  leaving  no  heirs  of  his  body.  Their  Lordships  in  the  Court 
below  considered  that,  had  he  left  heirs,  the  question  could  not 
have  arisen :  but  we  are  relieved  from  all  difficulty  on  that  point 
by  the  fact  that  he  did  not  leave  heirs.    He  intended,  probably,  that 

(1)  It  was  admittod  that,  so  far  as      en*oneous,  and  must  be  varied.     That 
the  decree  against  the  present  appel-      point  was  therefore  not  argued, 
lant  ordered  the  legacy  duty  to  be  (2)  16  R.  R.  737  (1  Price,  426). 

calculated  on  the  whole  amount  of  the  (3)  Morr.  4624 — 5595. 

property  bequeathed,  it  was  in  form  (4)  8  Shaw  &  D.  803. 
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if  he  left  heirs  there  should  not  be  a  sale  of  his  estate,  except  of  such  Williamson 
part  as  might  be  necessary  to  pay  his  debts,  which  would  have  been  xhb 
more  than  satisfied  by  the  heritable  bond  and  by  the  personalty,  so  ad^^-^te- 
that  the  great  estate  of  Lawers  should  not  be  brought  to  sale  in  that 
event,  but  the  trustees  should  denude  themselves  in  favour  of  the 
heirs  ;  but  if  there  should  be  no  heir  of  the  body,  then  I  think  that 
in  that  case  he  intended  that  there  should  at  all  events  be  a  sale. 
The  whole  question  depends  upon  this,  whether  or  not  the  will,  or 
the  two  instruments  in  the  nature  of  a  will,  taken  together,  amount 
to  a  direction  to  sell  ?  If  the  language  used  by  the  testator  amounts 
to  a  direction  to  sell  the  estate  at  his  death,  and  that  death  takes 
place  without  his  leaving  heirs  of  his  body,  then  the  estate  must  be 
considered  as  money,  and  is  to  be  dealt  with  as  money,  and  the 
liability  to  legacy  duty  attaches.  I  think  ^that  in  every  respect  it  [  *16  J 
was  money.  In  respect  of  the  succession,  it  would  go,  not  to  the 
heir,  but  to  the  next  of  kin.  If  so,  it  was  money  in  respect  of 
revenue,  and  was  liable  to  the  payment  of  the  duty ;  and  nothing 
that  took  place  after  that  could  alter  the  rights  of  the  Crown.  The 
state  of  the  property,  whether  land  or  money,  at  the  time  of  the 
death  of  the  testator,  is  the  only  question ;  and  by  that  state  at  that 
time  must  be  determined,  both  the  rights  of  private  parties, — with 
which  we  have  nothing  to  do,  except  by  way  of  argument  and  illus- 
tration,— and  the  right  of  the  Crown,  with  which  alone  we  have  now 
any  concern.  My  Lords,  I  think  that,  taking  the  whole  of  these 
instruments  together,  I  can  entertain  no  doubt  whatever  that  the 
intention  of  the  testator  was,  and  that  he  contemplated  nothing  else 
than  that,  in  the  event  of  his  death  without  leaving  an  heir  of  his 
body,  the  land  should  be  brought  to  sale. 

Then  I  come  to  consider  the  words  of  the  will  when  treating  of 
the  property  as  residue.  The  testator  says,  **  Let  the  whole  of  my 
means  and  effects,"  in  which  he  includes  the  produce  from  the  sale 
of  the  land  which  he  has  appointed  to  take  place,  ''be  divided 
between  my  two  nieces,  Mrs.  Archibald  Boyd  Bobertson  and  Miss 
William  Boyd  Bobertson,  share  and  share  alike,  as  residuary 
legatees."  I  think  that  direction  is  important:  it  leaves  very  little 
doubt  in  my  mind  of  what  the  testator  assumed  to  be  the  case,  and 
what  he  intended.  I  rely  therefore  on  this  direction,  not  merely  on 
account  of  the  words  '*  residuary  legatees,"  although  that  expression 
clearly  applies  much  more  to  whom  a  pecuniary  residue  is  bequeathed, 
than  to  persons  to  whom  an  estate  of  inheritance  is  devised.  I  admit 
that  the  word  ''legatee"  is  sometimes  used  for  "devisee,"  as  the 
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Williamson  expression  ** devise"  is  sometimes  employed,  *though  inaccurately. 
The  ^^^  **  legacy."  But  it  is  the  general  mode  of  dealing  with  the 
^^KNEBAL  P^^oP^r^^y  *bat  I  look  to.  In  the  sentence  I  have  quoted  it  is  plainly 
[  ♦IT  ]       dealt  with  as  residue  of  the  personalty. 

I  come  then,  lastly,  to  consider  the  way  in  which  the  testator  has 
dealt  with  the  property,  and  as  it  were  explained  his  own  previous 
intentions  in  the  recital  to  the  second  deed.  The  recital  in  that 
deed  expressly  uses  the  word  "required.*'  He  says,  "whereas, 
amongst  others,  my  trustees  are  required  to  turn  my  means  and 
effects  thereby  conveyed  in  trust  into  money."  It  is  a  very  good 
mode  of  construing  an  instrument,  to  take  a  man's  own  words 
when  the  meaning  appears  doubtful  (which,  however,  I  am  in  this 
case  disposed  to  deny)  ;  I  think  it  is  a  good  mode  of  getting  at  his 
meaning,  to  see  what  he  himself  thought  he  had  done.  Adopting 
this  course,  we  find  from  his  own  expressions  that  he  thought  he 
had  not  merely  conferred  a  power  of  sale,  but  had  given  an  order 
to  sell ;  for  the  word  "  required  "  is  a  stronger  word  than  directed ; 
it  is,  indeed,  the  strongest  word  that  he  could  have  used. 

My  Lords,  these  are  the  points  on  which  it  appears  to  me  that  the 
Court  below  has  come  to  a  right  conclusion ;  and  I  am  therefore  of 
opinion  that  your  Lordships  ought,  without  hearing  the  counsel  for 
the  defendant  in  error,  to  affirm  the  decree,  and  to  give  judgment 
for  the  Crown.  I  will  only  say  one  word  upon  the  cases  which 
have  been  cited.  In  re  Evam  (2)  is  completely  distinguishable  from 
the  present.  In  that  case  the  expression  used  was,  "  sell  such  part 
of  the  estate  as  may  be  wanted  for  the  purpose  of  paying  the  debts," 
and  then  deal  so  and  so  with  the  residue.  Here  the  direction  is, 
"  sell  the  whole  whether  it  may  be  wanted  or  not,  and  deal  with  the 
L  •IS  J  residue  in  a  manner  ^totally  different  from  that  of  dealing  with  the 
estate ;  give  it  not  to  the  heir-at-law,  but  to  the  next  of  kin."  In 
that  case  it  was  not  an  estate  of  personalty  at  all  with  which  the 
trustees  had  to  deal,  it  was  a  charge  upon  the  realty;  here  it  is  an 
estate  of  personalty. 

Then,  as  to  the  case  which  has  been  cited  of  Durie  v.  Coutts  (i),  the 
words  there  are,  "if  he  shall  think  fit;  "  words  giving  the  trustee  a 
discretion  whether  he  will  sell  or  not ;  there  are  no  such  words  here. 
The  author  of  that  deed  would  never  have  said,  "  whereas  I  have 
required  my  trustees  to  sell ; "  he  would  have  said,  "  whereas  I  have 
empowered  my  trustees  to  sell ;  "  it  was  a  mere  power  to  sell,  and 
nothing  else.     Then  comes  the  case  of  Cathcart  v.  Cathcart  (3), 

(1)  Morr.  4624.  (2)  2  Cr.  M.  &  R.  206.  (3)  8  Shaw  &  D.  803. 
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which  was  a  totally  different  case,  for  there  the  person  to  whom  Williamson 
the  estate  was  made  over  was  the  heir-at-law.  The 

My  Lords,  I  am  therefore  clearly  of  opinion  that  in  this  case  we    '^^bhal. 
have  nothing  to  do  but  to  give  judgment  for  the  defendant  in  error, 
with  the  variation  which  is  now  admitted  must  be  made  in  the 
amount  of  the  duty  payable. 

LoBD  Cottenham: 

My  Lords,  I  am  entirely  of  the  same  opinion.  It  was  alleged  by 
the  learned  counsel  for  the  appellant  that  this  case  turned  upon 
that  which  was  a  common  question  in  the  Courts  of  this  country ; 
whether  this  amounted  to  a  conversion  of  the  real  property  out  and 
out  into  personalty,  or  whether  it  was  to  be  considered  a^  a  discre- 
tion to  sell  for  the  purpose  of  paying  off  certain  charges,  debts, 
and  BO  on  ?  That  is  the  criterion  by  which  questions  of  this  sort 
are  to  be  determined.  The  ^decision  turns  upon  the  opinion  formed  [  *19  ] 
(varying  of  course  in  the  different  cases  according  to  the  expressions 
used)  upon  the  question,  whether  it  falls  under  one  denomination  or 
another  ?  Looking  at  these  instruments,  it  does  not  appear  to  me 
that  they  admit  of  a  doubt.  It  is  not  necessary  that  the  words  of 
the  power  should  pontain  an  absolute  direction  to  the  trustees  to 
sell.  The  intention  of  the  testator  must  be  gathered  from  all  the 
provisions  of  the  deed,  and  I  cannot  find  any  provisions  in  that  deed 
which  raise  any  question  as  to  the  intention  of  the  author  of  the 
instrument,  or  which  indicate  any  desire  that  the  estate  should  be 
sold  only  in  the  event  of  the  ultimate  failure  of  heirs  of  his  body. 
In  that  power,  he  says  that  it  shall  be  executed  as  soon  as  con- 
venient ;  and  then  he  proceeds  to  give  the  surplus  of  the  property, 
which  he  describes  in  terms  that  show  him  to  have  considered  that 
he  was  dealing  with  money  the  produce  of  the  sale  of  the  lands  in 
specie,  and  he  provides  in  terms  which  are  very  significant  for  the 
interim  management  of  the  property.  Taking  all  these  expressions 
together,  I  apprehend  that  no  doubt  can  be  raised  upon  the  terms 
of  the  first  deed. 

That  brings  us  to  the  consideration  of  the  second  deed.  In  that 
he  puts  a  construction  on  what  he  has  done  in  the  first ;  he  says  that 
he  had  required  the  trustees  to  turn  the  estates  into  money.  If  this 
had  been  a  case  in  an  English  court  of  equity,  and  the  question  had 
been  whether  it  was  a  power  of  conversion  of  the  estate  out  and  out, 
there  is  no  case  within  my  recollection  that  would  throw  a  doubt 
upon  that  subject.     And  cases  have  occurred  in  Scotland,  which 
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Williamson   show  that  the  rule  of  decision  there  has  been  founded  upon  the  same 

The         principle  as  in  this  country ;  and,  therefore,  that  the  law  is  the  same 

^K?BRAL      ^^  both.     It  appears  to  me,  my  Lords,  *that  the  two  instruments, 

[  «20  ]       taken  together,  give  a  direction  to  sell  and  convert  the  estate  from 

land  into  money ;  and  therefore  the  gift  which  is  the  subject  of  the 

present  appeal  is,  for  the  purpose  of  the  legacy  duty,  to  be  considered 

as  a  gift  of  money  and  not  as  a  gift  of  land. 

Lord  Campbell  : 

My  Lords,  it  is  quite  sufficient  for  me  to  say,  that  looking  at  these 
deeds,  I  am  thoroughly  convinced  that  General  Eobertson  intended 
that  if  he  died  without  leaving  a  son,  the  estate  of  Lawers  should 
be  sold.  He  did  die  without  leaving  a  son,  and  no  discretion  was 
then  vested  in  the  trustees  under  these  deeds  ;  they  were  bound  to 
sell,  and  therefore  this  estate  is  to  be  considered  liable  to  the  duty. 
This  case  is  entirely  distinguishable  from  those  which  have  been 
cited,  where  the  trustees  were  merely  invested  with  a  power  which, 
in  their  discretion,  they  might  or  not  think  fit  to  exercise;  and 
where,  therefore,  there  was  merely  a  charge  on  the  real  estate,  not 
a  positive  direction  to  convert  that  estate  into  personalty.  My 
Lords,  I  have  had  the  great  advantage  of  reading  the  able  and 
luminous  judgments  of  Lord  Jeffrey  and  Lord  Guninghame  ;  they 
seem  to  me  to  have  reasoned  the  case  with  great  ability  and  in  the 
most  satisfactory  manner,  iind  I  entirely  concur  with  the  views 
which  they  took  of  the  provisions  to  be  found  in  these  two 
instruments. 

Mr.  TwisB  asked  for  costs  to  be  given  to  the  Crown. 

Lord  Brougham  : 

The  whole  of  the  judgment  of  the  Court  below  cannot  be  sustained. 
It  is  so  far  wrong  as  it  gives  the  duty  payable  on  the  whole  estate. 

[  21  ]  Mr.  Twiss  said  that  the  sum  in  the  verdict  had  been  arranged 

between  the  parties.      The  full  sum  had  been  inserted  by  mistake. 

Lord  Brougham  : 

But  it  is  expressly  stated  in  the  judgment,  to  which  alone  this 
House  can  look.  The  expense  of  the  hearing  might  perhaps  have 
been  saved,  had  there  been  a  consent  beforehand  to  certify  the 
error. 
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(It  was  ordered  and   adjudged  that  the  judgment  of  the  Court  Williamson 

below  be  aflBrmed,  but  with  this  variation,  that  her  Majesty  may        the 

Advocatk- 


have  execution  against  the  said  William  Boyd  Robertson  Williamson 
for  the  sum  of  1,249^  2«.  0^^.,  being  the  amount  of  duty  payable 
by  the  said  W.  B.  E.  Williamson,  by  consent  of  parties,  instead 
of  for  the  sum  of  2,500/.  in  the  said  judgment  mentioned :  and  that 
the  record  be  remitted,  to  the  end. that  such  proceedings  may  be  had 
thereupon  as  to  law  and  justice  shall  appertain.) 


General. 


REES   PRICE  V.   ROBERT  BENTON   SEELEY 
AND  Others. 

(10  Clark  &  Finnelly,  28—41.) 

Trespass — Breach  of  the  peace — Arrest — Justification — Practice  on 
appeals  to  House  of  Lords. 

A  private  person  is  not  justified  in  arresting,  or  giving  in  charge  of  a 
policeman,  without  a  warrant,  a  party  who  has  been  engaged  in  an  affray, 
unless  the  affray  is  still  continuing,  or  there  is  reasonable  ground  for 
apprehending  that  he  intends  to  renew  it. 

A  plea,  justifying  an  arrest  for  an  affray  without  warrant,  ought  to 
contain  a  direct  averment  that  there  was  an  affray  or  a  breach  of  the  peace 
continuing  at  the  time  of  the  arrest,  or  a  well-founded  apprehension  of  its 
renewal. 

A  plea  of  justification  to  an  action  of  trespass  for  assault  and  false 
imprisonment, — after  stating  that  defendants  were  in  lawful  possession  of 
a  yard,  and  were  there  erecting  a  wall  by  their  servants ;  that  plaintiff 
entered  the  yard  and  upon  the  wall,  and  made  a  great  noise,  disturbance 
and  affray,  ill-treated  defendants,  threw  down  their  servants  so  employed, 
and  obstructed  the  erection  of  the  wall,  in  breach  of  the  peace;  then 
averring  a  requisition  b}*  defendants  to  plaintiff  to  depart,  and  his  refusal 
and  continuance ;  whereupon  defendants  and  their  servants  gently  removed 
him,  and  he  violently  resisted,  and  assaulted  one  of  defendants  in  so  doing, 
— ^proceeded  thus :  That  plaintiff  then  and  immediately  afterwards,  and  just 
before  the  said  time  when,  &c.,  with  force,  &c.,  again  broke  iand  entered 
the  yard  and  got  upon  the  wall,  and  again  made  a  great  noise,  disturbance, 
and  affray  therein,  and  threatened  to  assault,  insulted,  and  ill-treated  and 
showed  fight  to  defendants,  and  then  again  forcibly  obstructed  the  further 
erection  of  the  said  wall,  and  threw  down  part  thereof,  &c.  in  breach  of  the 
peace ;  whereupon  defendants,  having  view  of  the  offences  and  misconduct 
of  plaintiff  last  aforesaid,  in  order  to  prevent  such  breach  of  the  peace  &c., 
then  and  there  gave  charge  of  the  plaintiff  to  a  police  constable,  who  then 
saw  the  misconduct  of  plaintiff,  to  take  him  before  a  justice ;  and  the 
policeman  took  him  before  a  justice. 

Held,  that  these  were  sufficiently  positive  averments  of  a  continuing 
breach  of  the  peace  from  the  commencement  until  the  plaintiff  was  given 
in  charge,  or  amounted  to  a  necessary  implication  of  a  well-founded 
apprehension  that  it  would  be  renewed. 

The  Standing  Order,  No.  58  (1),  directing  **  that  no  person  shall  sign  an 
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May  11. 

Lord 
Campbell. 

Lord 
Gotten  HAM. 

[28] 


(1)  See  now  Standing  Orders  of  the  House  of  Lords,  H.,  V.  (3). 
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Price  appeal  to  this  House  unless  he  was  of  counsel  in  the  same  cause  in  the 

V,  Courts  below,  or  shall  attend  as  counsel  at  the  hearing  at  the  Bar  of  this 

Skeley.  House,"  is  not  to  be  departed  from,  although  there  may  be  cases  in  which 

exceptions  will  be  allowed. 

This  was  a  writ  of  error  on  a  judgment  of  the  Exchequer 
[•29]  Chamber,  which  aflSrmed  a  judgment  of  *the  Court  of  Queen's 
Bench,  under  the  following  circumstances : 

In  Easter  Term,  1839,  the  plaintiff  in  error  brought  an  action 
against  the  defendants  in  error,  in  the  Court  of  Queen's  Bench : 
the  declaration  contained  two  counts,  the  first  stating  an  assault, 
battery,  and  false  imprisonment  of  the  plaintiff  by  the  defendants ; 
and  the  second  stating  an  assault  and  battery. 

The  defendants  severed  in  their  pleas :  the  said  B.  B.  Seeley  and 
five  other  defendants,  pleaded, — 

1st.  Not  guilty  to  the  whole  declaration. 

2ndly.  As  to  the  second  count,  a  justification  (on  which  no 
question  arose). 

Srdly.  As  to  the  first  count  also,  a  justification,  stating  that  four 
of  them,  with  other  persons,  being  trustees  under  an  Act  of 
10  Geo.  IV.  for  taking  down  and  rebuilding  St,  Dunstan's  Church, 
were,  as  such  trustees,  lawfully  possessed  of  a  certain  close 
or  yard,  with  the  appurtenances,  situate  and  adjoining  to  Clifford's 
Inn,  in  the  city  of  London,  in  which  close  certain  persons,  with 
the  authority  of  the  said  trustees,  were,  before  and  at  the  said 
times  when,  &c.,  constructing  a  wall,  by  Thomas  Winney  and 
Thomas  Lee,  their  servants  in  that  behalf ;  and  the  said  trustees 
being  so  possessed,  and  the  said  servants  being  so  employed, 
the  plaintiff,  just  before  any  of  the  said  times  when,  &c.,  in  the 
said  first  count  mentioned,  came  into  the  said  close  or  yard,  and 
upon  the  said  wall  so  constructing  as  aforesaid,  ''  and  then  and 
there  with  force  and  arms  made  a  great  noise,  disturbance,  and 
affray  therein  and  thereon,  and  insulted,  threatened,  abused,  and 
ill-treated  the  said  last-mentioned  defendants  so  being  such  trustees 
as  aforesaid,  and  also  the  said  George  Colk,  one  of  these  defendants, 
[  *30  ]  in  the  said  ^close  or  yard  respectively ;  and  then  with  force  and 
arms  assaulted  and  pushed  about  and  threw  down  the  said 
T.  Winney  and  T.  Lee,  being  such  servants  employed  in  construct- 
ing the  said  wall  as  aforesaid,  and  then  greatly  disturbed  and 
disquieted  the  said  trustees  in  the  peaceable  and  quiet  possession 
of  the  said  respective  close  or  yard,  and  forcibly  hindered  and 
obstructed  the  erection  of  the  said  wall  there,  in  breach  of  the 
peace  of    our  lady   the  Queen;    whereupon    the  last-mentioned 
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defendants,  B.  B.  Seeley,  &c.,  being  such  trustees  as  aforesaid,        Pbicr 

requested  the   said   plaintiff   to   cease  his   said    noise,   violence,      seeley. 

hindrance,  and  disturbance,  and  to  depart  from  and  out  of  the 

said  close  or  yard  and  wall  respectively ;  which  the  plaintiff  then 

wholly    refused    to  do,  and  continued  his  said   noise,   violence, 

hindrance,  and  disturbance.      The  last-mentioned  defendants,  so 

being  such  trustees  as  aforesaid,  then  and   just  before  the  said 

times  when,  &c.,  in  defence  of  the  possession  of  their  said  close 

or  yard  and  wall,  and  the  said  George  Colk,  Cyrus  EUiman,  and 

Thomas  Eaves,   as  their    servants    in  that  behalf  and  by  their 

command,  and  the  defendants  did  gently  lay  their  hands  on  the 

plaintiff,  in  order  to  remove,  and  did  then  remove  the  plaintiff 

from  and  out  of  the  said  close  or  yard  of  the  said  trustees,  and  off 

the  said  wall,  as  they  lawfully  might  for  the  cause  aforesaid ;  the 

plaintiff  with  force  and  arms  violently  resisted  the  said  removal, 

and  assaulted,  beat,  and  ill-treated  the  said  T.  Eaves  in  so  doing, 

in  further  breach  of  the  Queen's  peace :   and  the  said  defendants 

further  say,  that  the  plaintiff  then  immediately  afterwards,  and 

just  before  the  said  times  when,  &c.,  with  force  and  arms,  &c., 

again  broke  and  entered  the  said  close  or  yard,  and  got  upon  and 

over  the  said  *wall,  and  again  made  a^  great  noise,  disturbance,        [  *3i  ] 

and   affray  therein  and  thereon,  and  threatened  to  assault,  and 

insulted    and   abused  and   ill-treated,   and   showed  fight  to  the 

defendants,  being  such  trustees  as  aforesaid,  and  the  said  servants, 

in  the  said  close  or  yard ;  and  then  again  forcibly  obstructed  and 

hindered  the  further  construction  of  the  said  wall  thereon,  and 

forcibly  kicked  and  threw  down  a  part  of  the  same  already  built, 

and  greatly  disturbed  and  disquieted  the  said  trustees  in  the  peaceable 

and  quiet  possession  of  the  said  close  or  yard,  in  breach  of  the 

peace  of   our    lady  the  Queen;     whereupon   the  last-mentioned 

defendants,  being  such  trustees  as  aforesaid,  and  having  view  of 

the  said  offences  and  misconduct  of  the  plaintiff  last  aforesaid,  and 

the   said   6.    Colk   standing   by   and  also   having  such  view  as 

aforesaid,  in  order  to  preserve  the   peace,  and   to   restore  order 

and  tranquillity,  and  to  prevent  such  breach  of  the  peace  in  the 

said  close  or  yard  respectively,  and  to  proceed  peaceably,  quietly, 

and   undisturbedly    in   the   construction    of   the   said  wall,  then 

and   there   gave  charge   of   the  plaintiff  to   the  said  T.  Eaves, 

then  being  a  police-constable  of  and   for   the   city  of  London, 

who  then  saw  and  had  view  of  the  said  misconduct  and  breach 

of  the  peace  committed  by  the  plaintiff  as  last   aforesaid,    and 
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Price  then  requested  the  said  policeman  to  take,  the  plaintiff  into 
Seelkt.  ^is  custody  and  carry  him  before  some  justice  or  justices  of 
our  lady  the  Queen,  assigned  to  keep  the  peace  in  and  for  the  said 
city  of  London,  to  answer  the  premises  and  to  be  dealt  with 
according  to  law ;  and  the  said  policeman,  being  such  constable  as 
aforesaid,  at  such  request  of  the  last-mentioned  defendants,  and 
the  said  Cyrus  Elliman,  in  his  aid  and  assistance  and  by  his 
command,  then  and  there  gently  laid  hands  on  the  plaintiff  for  the 
[•32]  *cause  and  purpose  aforesaid,  and  did  then  and  there  take  the 
plaintiff  into  custody  and  conduct  him  from  and  out  of  the  said 
close  or  yard,  in  order  to  carry  and  convey  him  before  such  justice 
as  aforesaid/'  The  plea  then  proceeded  to  allege  that  the  trespasses 
were  committed  in  so  doing  and  in  overcoming  plaintiff's  resistance 
to  the  constable ;  with  an  averment  that  as  little  damage  was  done 
to  plaintiff  and  his  clothes  as  might  be,  and  that  the  trespasses  all 
took  place  in  the  city  of  London. 

The  defendant  Eaves,  a  London  policeman,  pleaded, — 1st.  Not 
guilty  by  statute. 

2nd  and  3rd.  Justifications,  on  which  no  question  is  raised  in  this 
writ  of  error. 

The  plaintiff  joined  ispue  on  all  the  pleas  of  not  guilty,  and 
replied  de  injuria,  &c.  to  the  special  pleas ;  whereupon  issue  was 
joined.  .  .^ 

The  cause  was  tried  before  Lord  Denman  at  the  London  sittings 
after  Michaelmas  Term,  1839,  when  the  jury  found  for  the  plaintiff 
on  the  general  issue,  with  one  shilling  damages ;  and  for  the 
defendants  on  the  pleas  of  justification.  A  motion  to  arrest  the 
judgment  was  afterwards  made,  but  the  Court  directed  the  judg- 
ment to  be  entered  for  the  defendants.  The  plaintiff  brought  his 
writ  of  error  in  the  Court  of  Exchequer  Chamber,  where  the  judg- 
ment of  the  Court  of  Queen's  Bench  was  affirmed  (i).  The  plaintiff 
then  brought  the  present  writ  of  error  in  this  House. 

Mr.  Fitzroy  Kelly  and  Mr.  Fry,  for  the  plaintiff  in  error : 

It  appears  from  the  evidence  that  at  the  time  the  trespasses 

[  •33  ]       complained  of  in  the  declaration  were  *committed,  the  plaintiff  was 

only  protecting  the  adjoining  premises  of  his  daughter  against  the 

encroachments  on  them  by  the  defendants,  in  the  building  of  their 

wall.    The  question,  however,  for  the  consideration  of  the  House 

(1)  10  L.  J.  Exch.  543. 
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does  not  arise  on  the  merits,  but  on  the  pleadings.     The  plea  of        Pbicb 
justification  to  the  first  count  of  the  declaration,  is  insufficient  in      sbbley. 
law  to  bar  the  plaintiff's  right  of  action  for  the  trespasses  alleged  in 
that  count.     Those  trespasses  are  admitted  by  the  plea ;  and  the 
matters  alleged  by  way  of  justification  are,  on  the  face  of  the 
averments,  not  sufficient  to  justify  them.    It  is  averred  that  Eaves 
endeavoured  to  apprehend,  without  averring  that  he  had  a  warrant 
or  other  authority  for  that  purpose,  or  that  there  was  any  sufficient 
reason   for  his  interference.       The   altercation    and   disturbance 
between   the  plaintiff  and  the  defendants  had  ceased  when   the 
former  was  given  in  charge  to  Eaves.     The  law  on  this  point  is 
clearly  laid  down  in  a  well-considered  judgment  by  Mr.   Baron 
Parke,   in  the  case  of  Timothy  v.  Simpson  (i).       That,  like  the 
present,  was  an  action  of  trespass  for  an  assault  and  false  imprison- 
ment, to  which  there  was  a  special  plea  that  the  defendant  was 
possessed  of  a  dwelling-house,  and  that  the  plaintiff  entered  the 
house  and  made  a   great   disturbance   and   affray   therein,   &c., 
whereupon   the  defendant   requested   the   plaintiff  to   cease   his 
disturbance  and  to  depart,  which  the  {plaintiff  refused  to  do,  and 
continued  in  the  house  making  the  said  disturbance  and  affray, 
whereupon  the  defendant,   in  order  to^  preserve  the  peace,  gave 
charge   of    the  plaintiff  to  a  policeman,  who   took   the    plaintiff 
into  custody.    Mr.  Baron  Pabke  considered  that  plea  to  be  bad 
in    law,  and  he  laid  *down   the   law   in   these   terms :    *'  It  is        [  *34  ] 
unquestionable  that  any   bystander   may  and  ought  to  interfere 
to  part  those  who  make  an  affray,  and  to  stay  those   who   are 
going  to  join  in  it,  and  may  arrest  the  affrayers  and  detain  them 
till  the  heat  be  over,  and  then  deliver  them  to  a  constable,  who 
may  carry  them  before  a  justice  of  the  peace."    It  appears  from 
this  clear  statement  of  the  law  on  the  point,  that  it  is  a  material 
circumstance  whether  a  breach  of  the  peace  is  committed  in  the 
presence  of  the  party  giving  charge  of  the  affrayer,  or  whether  the 
affray  which  he  witnessed  ceased  and  it  is  likely  to  be  renewed ;  for 
any  person  may  apprehend  the  breaker  of  the  peace  during  the 
affray,  and  also  after  it  ceased  if  there  is  reasonable  ground  to  fear 
it  will  be  renewed.    But  where  there  is  no  continuing  affray,  and  no 
reasonable  ground  to  apprehend  its  renewal,  no  person  is  justified 
in  arresting  a  party. 

(Load    Campbell  :    Your  general  law  will  not,  I  suppose,  be 

(1)  40  B.  E.  722  (1  Or.  M.  &  E.  757). 
B.B. — ^VOL.  UX.  2 
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Pbice        controverted  on  the  other  side.     One  private  person  has  no  right  to 
Sbkley.      give  another  in  charge  after  the  disturbance  has  ceased.) 

It  will  not  be  necessary,  therefore,  to  trouble  the  House  with  more 
cases  on  that  point,  except  only  by  a  reference  to  the  case  of  Cook  v. 
Nethercote(i),  at  the  trial  of  which  Mr.  Baron  Aldbrson  charged 
the  jury  to  this  e£fect:  that  to  justify  a  constable  in  apprehending 
a  party  for  an  aflfray,  without  a  warrant,  it  is  necessary  that  the 
constable  should  have  had  view  of  the  affray  while  the  party  was 
engaged  in  it,  and  that  it  was  still  continuing  at  the  time  of  his 
apprehension.  If  the  *'  affray  was  over,  then  the  constable  had  not 
and  ought  not  to  have  the  power  of  apprehending  the  persons 
[  *35  ]  *engaged  in  it ;  for  the  power  is  given  him  by  law  to  prevent  a 
breach  of  the  peace,  and  where  a  breach  of  the  peace  had  been 
committed  and  was  over,  the  constable  must  proceed  in  the  same 
way  as  any  other  person,  namely,  by  obtaining  a  warrant  from  a 
magistrate"  (2).  The  law  being,  as  clearly  laid  down  in  those 
cases,  that  a  private  person  has  no  right  to  apprehend  unless  the 
affray  is  continuing  or  there  is  reasonable  apprehension  of  its 
renewal,  the  defendants,  who  admit  by  their  plea  that  they 
apprehended  the  plaintiff  and  took  him  before  a  magistrate,  are 
bound  to  allege  distinctly  the  facts  required  by  law  for  their 
justification.  The  justification  of  a  continuing  or  renewed  breach 
of  the  peace  must  be  positively  stated,  not  alleged  by  way  of 
inference  or  reasoning.  This  plea  does  not  distinctly  state  that 
there  was  a  continuing  affray,  and  is  therefore  insuflScient  in  form. 

(Lord  Campbell  :  There  is  a  direct  averment  of  a  breach  of  the 
peace  :  "  Whereupon  the  defendants,  having  view  of  the  misconduct 
of  the  plaintiff,  in  order  to  preserve  the  peace  and  restore  order  and 
tranquillity,  and  to  prevent  such  breach  of  the  peace,"  gave  charge 
of  the  plaintiff.) 

"Whereupon"  is  not  a  term  showing  that  a  breach  of  the  peace 
was  continuing  at  the  time  the  plaintiff  was  taken  into  custody. 

(Lord  Cottenham  :  The  words  "  whereupon,"  &c.  imply  that  a 
breach  of  the  peace  was  continuing.) 

The  words  do  not  necessarily  imply  a  continuing  state  of  things 
amounting  to  a  breach  of  the  peace.     **  Whereupon  "  is  an  equivocal 

(1)  40  B.  R.  855  (6  Car.  &  P.  741).  (2)  40  B.  R  855  (6  Car.  &  P.  744). 
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word,  has  no  fiied  definite  legal  meaning,  and  is  not  precise  enoagh        Price 
in  ^pleading.     A  coroner's  inquisition  has  been  quashed  in  conse-      seblby. 
quence  of  the  word  "  instantly,"  used  in  it,  not  being  definite       [  *36  ] 
enoagh  to  signify  "  then  and  there."     So  "  whereupon  "  is  insuflS- 
cient,  as  not  having  acquired  a  definite  legal  meaning.     There  are 
instances  of  arrest  of  judgment,  where  the  language  of  the  plea 
was    loose    and    indefinite :    Sweetapple  v.    Jesse  (i),   Jackson    v. 
Pcsked  (2). 

The  Attorney-Generaly  Mr,  W.  H.  Watson^  and  Mr.  Peacock, 
appeared  for  the  defendants  in  error. 

LO&D  COTTENHAM  : 

It  does  not  appear  to  us,  Mr.  Attorney,  that  we  should  call  upon 
the  defendants  in  error  in  this  case.  The  law,  as  stated  by 
Mr.  Kelly  from  the  judgment  of  Mr.  Baron  Parke,  in  the  case  of 
Timothy  v.  Sivipson,  is  perfectly  correct.  The  question  is,  whether 
this  third  plea  comes  within  the  rule  of  law  there  laid  down? 
That  plea  states  the  forcible  expulsion  of  the  plaintiff  from  this 
ground,  and  then  proceeds  to  allege  that  he  ''  with  force  and  arms 
violently  resisted  the  said  removal,  and  assaulted,  &c.  the  said 
T.  Eaves  in  so  doing,  in  further  breach  of  the  Queen's  peace :  and 
the  said  defendants  further  say  that  the  plaintiff  then  immediately 
afterwards,  and  just  before  the  said  times  when,  &c.,  again  broke 
and  entered  the  said  close,  tbc,  and  again  made  a  great  noise  and 
affray  therein,  and  threatened  to  assault,  and  insulted,  &c.,  and 
showed  fight  to  the  defendants,  &c.,  and  then  again  forcibly 
obstructed  and  hindered  the  further  erection  of  the  said  wall,  and 
forcibly  kicked  and  threw  down  a  part  of  the  same  already  built, 
and  greatly  disturbed  the  said  trustees,  &c.,  in  breach  of  the  peace 
of  our  lady  the  Queen  ;  whereupon  *the  last-mentioned  defendants,  [  •sr  ] 
being  such  trustees  as  aforesaid,  and  having  view  of  the  said 
offences  and  misconduct  of  the  plaintiff  aforesaid,  and  the  said  Colk 
standing  by  and  also  having  such  view  as  aforesaid,  in  order  to 
preserve  the  peace  and  to  restore  order  and  tranquillity,  and  to 
prevent  such  breach  of  the  peace  and  to  proceed  quietly  and 
undisturbedly  in  the  construction  of  the  said  wall,  then  and  there 
gave  charge  of  the  said  plaintiff." 

Now  that  appears  to  me  to  be  going  a  great  deal  further  than  it 
need  have  gone,  according  to  Mr.  Baron  Parke's  judgment;  for 

(II  39  B.  R.  374  (5  B.  &  Ad.  27).  (2)  14  E.  R.  417  (1  M.  &  S.  234). 
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Pbice  this  is  all  one  continued  act.  The  party  who  makes  this  invasion 
Sbkley.  of  the  premises,  where  the  wall  was  being  constructed,  did  not 
evidently  desist  from  that  breach  of  the  peace  in  which  it  is 
admitted  he  was  engaged.  But  being  forcibly  expelled  from  the 
premises,  he  again  comes  on  them,  again  does  that  which  the  word 
"  affray  "  is  used  to  represent,  threatens  to  renew  the  assault,  and 
proceeds  again  with  the  work  he  had  been  originally  engaged 
in  when  he  was  removed,  namely,  destroying  the  wall  partly 
erected:  all  which  acts  are  in  the  plea  distinctly  alleged  to  be 
against  the  peace  of  the  Queen.  Then  the  act  which  is  the  subject 
of  the  charge  is  stated :  "  Whereupon,  in  order  to  preser\'e  the 
peace  and  to  restore  order  and  tranquillity,"  Jcc.  The  argument  is, 
that  the  word  '*  whereupon,"  coupled  as  it  is  with  the  subsequent 
statement,  must  be,  or  may  be,  intended  to  mean  that  the  affray 
and  breach  of  the  peace  had  entirely  ceased,  and  that  after  it  had 
ceased  the  party  was  given  in  charge  to  the  constable ;  a  coarse  of 
proceeding  which  a  private  individual  is  not  entitled  to  adopt. 
But  the  allegation  is,  after  narrating  the  facts  amounting  to  a 
continued  breach  of  the  peace,  that  ''  whereupon,"  &c.,  to  prevent 

[  *38  ]  the  continuance  of  *the  disturbance,  the  party  was  given  in  charge. 
Now  I  apprehend  that  the  statement  there  would  amount  to  the 
allegation  of  a  continued  breach  of  the  peace  from  the  very 
commencement  up  to  the  moment  when  the  party  was  given  into 
custody.  It  amounts  to  that  which  is  deemed  sufficient,  if  the 
party  at  the  time  the  arrest  took  place  had  ground  to  believe  that  a 
breach  of  the  peace  was  either  continuing  or  likely  to  be  renewed. 
Here  is  a  party  who  comes  on  the  premises,  commits  a  serious 
breach  of  the  peace,  is  forcibly  driven  out,  immediately  re-enters, 
and  continues  the  same  description  of  conduct  for  which  he  had 
been  previously  removed.  If  language  can  express  acts  calculated 
to  raise  impressions  that  a  breach  of  the  peace  was  either  to  be 
continued  or  repeated,  it  does  appear  to  me  that  those  words  amply 
amount  to  such  an  allegation ;  and,  under  the  authority  referred 
to,  that  would  be  sufficient  to  justify  the  arrest  which  took  place. 
I  therefore  think  that  the  judgment  must  be  for  the  defendants  in 
error. 

Lord  Campbell  : 

This  appears  to  me  to  be  a  frivolous  writ  of  error.  I  understand 
there  was  an  application  that  the  Queen's  Judges  should  be  here, 
and  it  was  supposed  to  be  a  matter  of  course  that  they  should 
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be  here.    Now  yoar  Lordships  are  extremely  anxious  in  a  grave       price 

case,  upon  a   question  of  common  law,  to  have  the  assistance      seklby. 

of  those  reverend  sages  of  the  law,  and  to  pay  great  attention 

to  them ;  although  your  Lordships  are  not  bound  by  their  opinion. 

Bat  to  have  summoned  her  Majesty's  Judges  on  such  a  case  as 

this  would  have  been,  as  it  appears  to  me,  extremely  preposterous. 

It  should  be  understood  that  when  there  is  a  motive  to  summon  the 

Judges,  and  your  Lordships  think  their  attendance  necessary,  they 

are  generally  summoned ;  but  it  is  by  no  means  necessary  *when       [  *B9  ] 

there  is  a  writ  of  error  that  the  Judges  should  be  summoned. 

It  seems  to  me  that  the  counsel  for  the  plaintiff  in  error  very 
correctly  stated  in  the  course  of  his  argument  what  is  the  law 
on  this  subject.  A  private  person  is  not  justified  in  arresting  any 
of  the  Queen's  subjects,  unless  there  be  a  breach  of  the  peace 
continuing,  or  unless  he  has  reasonable  ground  to  believe  that 
a  breach  of  the  peace,  which  has  been  committed,  will  be  renewed  : 
and  it  was  stated,  I  think  very  correctly,  that  in  a  plea  justifying  an 
arrest  and  imprisonment,  there  ought  to  be  a  direct  averment  that 
there  was  a  breach  of  the  peace  continuing,  or  that  there  was 
a  well-founded  apprehension  of  its  renewal.  When  I  look  at  this 
plea,  I  think  that  both  are  positively  averred.  I  cannot  at  all 
dismiss  from  my  consideration  the  first  part  of  this  plea ;  for  I  think 
with  my  noble  and  learned  friend  that  this  is  to  be  taken  as  part  of 
the  same  transaction,  for  there  was  no  cessation  at  all  of  the 
conduct  of  the  plaintiff,  and  it  is  positively  averred  that  the 
plaintiff,  ''  then  immediately  afterwards  and  just  before  the  said 
times  when,  <&c.,  with  force  and  arms,  &c.,  again  broke  and  entered 
the  said  close,  &c.,  and  again  made  a  great  noise,  &c.,  and 
threatened  to  assault,  and  insulted  and  abused  and  ill-treated  and 
showed  fight  to  the  defendants :  "  which  last  is  an  expression  I 
never  saw  in  pleadings  before,  but  the  meaning  of  which  I  appre- 
hend is  pretty  well  understood  :  "  and  then  again  forcibly 
obstructed  and  hindered  the  further  erection  of  the  said  wall,  and 
forcibly  kicked  and  threw  down  a  part  of  the  same  already  built, 
and  greatly  disturbed,  &c.  the  said  trustees  in  the  peaceable  and 
quiet  possession  of  the  said  close  or  yard,  in  breach  of  the  peace  of 
oar  lady  the  *Queen."  Here  is  a  positive  averment  that  these  acts  [  *4o  ] 
were  done  in  breach  of  the  Queen's  peace ;  and  can  it  be  contended 
that  it  is  possible  to  have  an  affray  not  in  breach  of  the  Queen's 
peace  ?  Then  there  can  be  no  doubt  that  in  that  part  of  the  plea 
all  that  is  necessary  is  positively  averred. 
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Pbice  Now  let  us  see  whether  the  continuation  of  that  breach  of  the 

Se^et.  peace  at  the  time  of  the  arrest  is  not  likewise  averred.  The  plea 
goes  on  thus:  "Whereupon  the  last-mentioned  defendants,  being 
such  trustees  as  aforesaid,  and  having  view  of  the  said  offences  and 
misconduct  of  the  plaintiff  last  aforesaid,  &e.,  in  order  to  preserve 
the  peace  and  to  restore  order  and  tranquillity,  and  to  prevent  such 
breach  of  the  peace  in  the  said  close  or  yard  respectively."  Then  a 
breach  of  the  peace  had  been  committed  ;  whereupon,  in  order  to 
restore  tranquillity  and  to  prevent  such  breach  of  the  peace  being 
renewed,  the  arrest  took  place.  Here  is  a  positive  averment  that  it 
was  continuing;  and  further,  if  we  could  suppose  that  it  had 
ceased,  which  I  think  there  is  no  reason  for  supposing  on  this 
statement,  there  are  facts  which  are  abundantly  shown  from  which 
it  is  not  a  mere  matter  of  doubtful  inference,  but  a  necessary  and 
inevitable  implication  according  to  the  grammatical  and  usual 
sense  in  which  language  is  employed,  that  there  was  a  well-grounded 
apprehension  that  that  breach  of  the  peace  would  be  renewed,  and 
it  was  in  order  to  prevent  such  renewal  of  it  that  the  arrest  took 
place.  I  am  clearly  of  opinion  that  this  writ  of  error  is  brought 
without  reason,  that  it  is  frivolous  and  vexatious,  and  that  there 
ought  to  be  judgment  for  the  defendants,  with  costs. 

Lord  Cottenham  : 

With  respect  to  the  question  raised  by  the  Attorney-General  at 
[  *4^  ]  the  Bar,  with  regard  *to  the  counsel  who  signed  the  case  not 
appearing  to  argue  it  (i),  it  must  not  be  supposed  that  that  rule  of 
the  House  is  to  be  departed  from  ;  because  it  is  essential  to  the  due 
administration  of  justice  that  this  House  should  have  the  sanction 
of  the  counsel  in  the  Court  below,  or  of  those  who  appear  at  this 
Bar,  for  the  purpose  of  maintaining  any  proceedings  brought  here 
by  appeal  or  writ  of  error.  There  has  been  sufficient  reason  stated 
why  the  House  should  not  insist  on  the  rule  in  this  case ;  but  it 
must  not  be  understood  that  the  rule  is  to  be  at  all  broken  in 
upon  or  weakened. 

The  judgment  of  the   Court  heloiv  iras  then  affirmed ^ 
with  costs. 

(1)  On    the    opening  of    the    case  scribed    to    the  printed    case  of  the 

by   Mr,   Kelly ,   the   Attorney-General  plaintiff  in  en*or,  was  counsel  in  the 

stated  to  the  House  that  neither  of  the  cause  in  the  Court  below,  or  attending 

two  counsel  whose  names  were  sub-  as  counsel  in  it  at  this  Bar. 
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JOHN  JAMES  HOPE  JOHNSTONE,  GEOEGE 
GKAHAM  BELL,  JAMES  HOPE  STEWAET, 
AND  WILLIAM  STEWAET  v.  MAEY  STEWAET 
BEATTIE,  AN  Infant. 

(10  Clark  &  FinneUy,  42—153.) 

Jurisdiction — Foreign  infant — Appointment  of  guardian  (1). 

The  guardians  of  a  foreign  infant  duly  constituted  by  the  law  of  the 
infant's  domicile  have  no  power  or  authority  over  the  infant  in  England. 

A  foreign  infant  resident  in  England  may  be  made  a  ward  of  Court  when 
that  course  is  for  the  infant's  benefit. 

In  appointing  guardians  of  a  foreign  infant,  who  is  resident  in  England, 
the  Court  is  not  bound  to  recognise  and  confirm  a  foreign  guardianship 
already  constituted  by  the  law  of  the  infants'  domicile  (diss,  Loid 
Brougham  and  Lord  Campbell). 

Where  guardians  of  a  foreign  infant  are  appointed  by  an  English  Court 
it  is  necessary  that  one  of  those  guardians  shall  be  subject  to  the  jurisdiction 
of  the  Court. 

If  the  bill  filed  to  make  an  infant  a  ward  states  facts,  giving  the  Court 
jurisdiction,  the  infant  is  at  once  a  ward  under  the  protection  of  the  Court, 
before  any  proceeding  is  had  in  the  cause,  and  before  any  guardian  is 
appointed. 

The  suit,  in  which  this  appeal  arose,  was  instituted  for  the 
purpose  of  obtaining  the  appointment,  by  the  Court  of  Chancery, 
of  guardians  to  the  respondent,  *who  was  a  Scotch  young  lady 
about  the  age  of  six  years,  and  an  orphan,  residing  in  England, 
and  possessed  of  considerable  landed  property  in  Scotland,  but 
without  any  property  in  England  or  Wales.  The  appellants  were 
Scotch  gentlemen,  regularly  constituted  tutors  and  curators  of  the 
infant  by  the  testamentary  appointment  of  her  father,  a  domiciled 
Scotchman ;  and  they  had  duly  accepted  that  office.  The  question 
for  decision  was,  whether  the  Court  of  Chancery  in  England  could, 
consistently  with  the  laws  and  rules  which  govern  the  proceedings 
of  that  Court  in  such  cases,  disregard  the  authority  of  those  tutors, 
and  place  the  young  lady  under  the  exclusive  control  and  protection 
of  guardians  appointed  by  the  Court. 

The  facts  were  these :    Thomas  Beattie,  Esq.,  the  father  of  the 

young  lady,  was  a   Scotch  gentleman,  born  of   Scotch  parents, 

possessed  of  no  property  in  England  or  Wales,  but  possessed  of  an 

estate  at  Crieve,  in  the  county  of  Dumfries,  of  the  value  of  2,800^ 

per  annum,  subject  to  certain  burthens  charged  thereon,  and  also 

of  some  other  property  in  Scotland.    He  married  a  lady  of  the  name 

(1)  But  the  status  of  a  foreign  or  intnkdeT:  Stuart  v.  Lord  Bute  {I86l) 
guardian  is  not  ignored  in  Eugland.  9  H.  L.  C.  440;  Nugent  y.  Veizera 
He  is  not  treated  here  as  a  stranger      (1866)  L.  R.  2  Eq.  704— 0.  A.  S. 
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Johnstone  of  Christina  Stewart,  a  Scotch  woman,  also  bom  of  Scotch  parents, 
Beattie.  ^^d  possessing  no  property  in  England  or  Wales,  but  entitled  to  a 
life  interest  in  an  estate  called  the  Glen-Morven  estate,  of  the  value 
of  700Z.  per  annum,  in  the  county  of  Argyll.  In  the  year  1835,  the 
respondent  was  the  only  surviving  child  of  the  marriage.  Her 
father,  having  been  advised  to  go  to  Madeira  for  the  benefit  of  his 
health,  before  his  departure  executed  the  following  deed,  dated  the 
3rd  of  October,  1835,  and  signed  by  two  witnesses  : 

"  I,  Thomas  Beattie,  Esq.,  of  Grieve,  judging  it  to  be  proper  and 
[  *ii  ]  expedient  to  appoint  tutors  and  curators  *to  the  surviving  child 
procreated,  or  the  children  to  be  procreated  betwixt  me  and 
Christina  Stewart  or  Beattie,  my  spouse,  as  shall  happen  to  be 
within  the  years  of  pupillarity  or  minority  at  the  time  of  my 
decease;  therefore,  I  hereby  nominate  and  appoint  the  said 
Christina  Beattie,  my  spouse,  and  John  James  Hope  Johnstone, 
Esq.  (the  first  appellant ;  seven  other  gentlemen  were  then  named, 
including  the  other  appellants),  to  be  tutors  and  curators  to  Mary 
Stewart  Beattie,  the  child  already  procreated  betwixt  me  and  the 
said  Christina  Beattie,  and  to  any  other  children  to  be  procreated 
of  my  body,  whether  male  or  female,  of  my  present  marriage ; 
declaring  that  the  majority  of  the  above-named  persons  accepting 
and  surviving,  and  resident  in  Great  Britain  at  the  time,  shall  be  a 
quoram^  while  there  are  more  than  two  surviving ;  and  in  case  they 
shall  be  reduced  to  two  or  one,  the  whole  office  shall  be  vested  in 
such  surviving  persons  or  person,  with  power  to  appoint  factors,  &c., 
and  generally  to  do  every  other  act  and  deed  in  the  management  of 
the  affairs  of  my  said  child  or  children  competent  to  tutors  and 
curators  by  the  law  of  Scotland,  &c." 

Shortly  after  executing  this  deed,  Mr.  Beattie,  with  his  wife  and 
child,  went  to  the  island  of  Madeira,  where  he  died  in  the  month  of 
April,  1836 ;  whereupon  his  widow  and  the  appellants  alone,  out  of 
the  persons  named  in  the  deed,  accepted  the  office  of  tutors,  the 
other  persons  named  therein  having  declined  to  act.  By  this 
means  the  widow  and  the  appellants  became  the  sole  tutors 
testamentary  of  the  infant,  and  became  bound  by  the  law  of 
Scotland  to  continue  such  tutors  until  she  should  attain  her  age  of 
[  •45  ]  twelve  years,  *when  they  would  become  curators,  and  so  continue 
until  she  should  attain  her  age  of  twenty-one  years.  The  appellants 
proceeded  forthwith  to  perform  the  duties  so  reposed  in  them,  and  to 
manage  the  estate  and  affairs  of  the  infant  in  Scotland,  and  complied 
with  the  requisites  of  the  law  of  Scotland  relating  to  such  matters. 
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Mrs.  Beattie,  soon  after  the  death  of  her  husband,  left  the  island  Johkbtoke 
of  Madeira,  and  arrived  in  England  with  her  daughter  on  the  5th  brattik. 
of  June,  1886.  In  the  end  of  that  month  they  went  to  Scotland, 
and  resided  for  a  short  time  at  the  family  mansion  in  Dumfries- 
shire. In  the  month  of  November  of  the  same  year,  they  went  to 
Chester,  where  Mr.  Duncan  Stewart,  Mrs.  Beattie's  father,  then 
resided,  he  being  collector  of  the  customs  there.  Mrs.  Beattie 
afterwards  brought  her  daughter  to  London,  but  soon  returned  to 
Chester,  and  resided  there  for  a  year ;  after  which  she  came  again 
to  London,  and  resided  for  a  year  in  a  hired  furnished  house  in 
Avenue  Road,  Regent's  Park,  and  afterwards  in  a  rented  house 
furnished  by  herself  in  Albion  Street,  Hyde  Park,  having  occa- 
sionally for  short  periods  gone  with  her  daughter  to  Hastings,  for 
the  benefit  of  the  health  of  both. 

Mrs.  Beattie  made  her  will  in  October,  1840,  by  which  she 
appointed  Adam  Johnstone  and  Dr.  Frederick  Quin  her  executors, 
and  bequeathed  all  she  possessed  to  her  father  for  his  life,  and  after 
his  death  to  her  brothers.  The  will  contained  this  passage :  "  My 
daughter  is  amply  provided  for  ;  but  it  is  my  earnest  request  and 
prayer  that  she  should  be  allowed  to  reside  with  her  grandfather 
and  my  aunt  Mrs.  Buchanan,  and  that  my  co-trustees  should  not 
make  any  attempt  to  diminish  the  full  allowance  from  Grieve 
and  Glen-Morven  during  her  minority.  My  daughter  *unluckily  [  •46  ] 
inherits,  from  both  her  father  and  mother,  most  delicate  health, 
and  will  require  every  comfort  and  care  to  rear  her  to  maturity ; 
and  I  most  earnestly  implore  the  gentlemen  of  the  trust  to  prefer 
my  dear  child's  health  and  comfort  to  any  saving  for  a  fortune, 
which  her  delicate  constitution,  if  not  properly  attended  to,  may 
never  allow  her  to  reach.  I  am  now  writing  from  a  bed  of  sickness, 
from  which  it  may  be  God's  decree  that  I  never  rise ;  and  I  would 
fondly  believe  that  the  gentlemen  of  the  trust  will  not  have  the 
heart  to  lend  a  deaf  ear  to  this  last  appeal  of  a  mother  for  her 
orphan  child.  May  God  forbid  that  my  own  desire  that  my 
daughter  should  pass  her  minority  in  the  house  and  under  the  care 
of  her  natural  protector  and  nearest  blood  relation,  her  grandfather, 
should  meet  with  dissent :  it  is  my  dying  request  that  she  should 
have  a  governess  in  her  grandfather's  house,  and  never  be  sent  to  a 
boarding-school. ' ' 

Mrs.  Beattie  died  in  Albion  Street,  on  the  21st  of  December, 
1840.  Immediately  after  her  death,  the  appellant  James  Hope 
Stewart,  by  the  desire  of  the  other  appellants,  came  to  London,  and 
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joHNSTOKB  made  the  necessary  arrangements  for  the  care  of  the  infant,  and 
Beattie.  ^or  her  remaining  in  England,  which  was  considered  by  her  tnedical 
advisers  to  be  necessary  for  her  health.  He  engaged  a  Miss  Wells 
as  a  governess  for  her,  that  lady  having  been  approved  of  and  about 
to  be  engaged  by  Mrs.  Beattie  at  the  time  of  her  death;  and 
he  continued  an  old  confidential  servant  to  attend  upon  the  infant 
as  she  had  done  theretofore,  and  left  her  also  in  the  care  of  Miss 
Janet  Graham  Stewart,  who  was  a  relation  of  Mrs.  Beattie  and 
sister  of  two  of  the  appellants,  and  who  had,  at  the  request  of  Mrs. 
Beattie,  resided  with  her  during  her  last  illness.     The  appellant 

L  '^^  ]  *j,  H.  Stewart  returned  to  Scotland  the  1st  of  January,  1841, 
having  previously  arranged,  provided  his  co-tutors  should  agree 
thereto,  that  Mrs.  Buchanan,  the  aunt  of  Mrs.  Beattie  mentioned 
in  her  will,  should  come  from  Scotland  and  take  charge  of  Miss 
Beattie  until  the  close  of  the  term  for  which  the  house  in  Albion 
Street  had  been  taken,  which  was  to  June  or  Michaelmas,  1841. 

On  the  6th  of  January,  1841,  Mr.  Duncan  Stewart,  the  infant's 
grandfather,  without  any  notice  to  the  appellants,  filed  a  bill  in  the 
Court  of  Chancery,  in  the  name  of  the  infant  as  plaintiff,  by  himself 
as  her  next  friend,  against  the  appellants  and  the  said  executors 
Adam  Johnstone  and  Frederick  Quin,  stating  the  matters  before 
mentioned;  and  also  that  the  appellants  and  Mrs.  Beattie,  as 
trustees  of  the  Scotch  estates,  had  received  the  rents  and  profits  of 
said  estates  to  a  considerable  amount,  and  that  the  appellants  had 
in  their  hands  considerable  sums  of  money  on  account  of  the  said 
rents  received  by  them  in  trust  for  the  infant  since  her  father's 
death,  and  that  there  was  a  considerable  sum  due  to  her  on  the  like 
account  from  her  mother's  estate,  possessed  by  her  said  executors. 
The  bill  further  stated,  that  all  the  appellants  resided  in  Scotland, 
out  of  the  jurisdiction  of  the  Court,  and  that  there  was  no  person 
within  the  jurisdiction  empowered  to  act  as  guardian  of  the 
plaintiff,  or  to  receive  the  rents  and  profits  of  the  said  estates, 
or  apply  them  for  the  maintenance  and  benefit  of  the  plaintiff ; 
that  her  father  had  no  legal  relative  at  the  time  of  his  death  ;  that 
the  said  Duncan  Stewart,  her  mother's  father,  was  her  nearest 
living  relative,  and  the  said  Mrs.  Buchanan  was  another  of  her 
nearest  relatives  ;    that  both  these  were  to  be  permanently  resident 

[  *^8  ]  within  the  jurisdiction,  and  the  plaintiff  was  *alway8  on  terms  of 
intimacy  and  affection  with  them,  and  was  desirous  that  they 
should  be  appointed  to  act  as  her  guardians.  The  bill  prayed  that 
the  fortune  and  person  of  the  plaintiff  might  be  placed  under  the 
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protection  of  the  Court,  and  that  Mr.  Duncan  Stewart  and  Mrs.  Johnstokk 
Buchanan,  or  some  other  proper  person  or  persons,  might  be  beattie. 
appointed  to  be  or  to  act  as  guardians  or  guardian  of  the  plaintiff, 
and  that  all  proper  directions  might  be  given  for  her  maintenance 
and  education ;  and  that  accounts  might  be  taken,  under  the 
direction  of  the  Court,  of  all  the  rents  and  profits  of  the  said  estates 
received  by  the  appellants  and  Mrs.  Beattie,  deceased,  as  such 
trustees  as  therein  mentioned,  or  by  their  order,  &c.,  since  the 
death  of  Mr.  Beattie  ;  and  that  the  appellants,  and  the  defendants 
Johnstone  and  Quin  as  the  executors  of  Mrs.  Beattie,  might  be 
decreed  to  pay  into  Court,  for  the  benefit  of  the  plaintiff,  what,  upon 
taking  such  accounts,  should  appear  to  be  due  from  them  respec- 
tively, dec. ;  and  that  all  other  accounts  might  be  taken  and 
directions  given  which  should  be  necessary  for  properly  effectuating 
the  purposes  of  the  suit. 

On  the  same  day  that  the  bill  was  filed  Mr.  Duncan  Stewart 
presented  a  petition  in  the  cause,  in  the  name  of  the  infant, 
containing  the  same  statements  as  were  contained  in  the  bill,  and 
praying  that  he  and  Mrs.  Buchanan  might  be  appointed  to  be  or  to 
act  as  guardians  of  the  petitioner ;  and  that  it  might  be  referred  to 
the  Master  to  inquire  and  state  to  the  Court  the  infant's  age  and 
the  nature  and  amount  of  her  fortune,  and  what  would  be  fit  and 
proper  to  be  allowed  for  her  maintenance  and  education  during  her 
minority,  and  from  what  past  period  such  allowance  should  com- 
mence, and  out  of  what  fund  it  should  be  taken.  This  petition  was 
supported  by  an  afiidavit,  which  ^contained  statements  to  the  same  [  *i9  ] 
effect  as  the  statements  contained  in  the  petition,  and  testified  the 
fitness  of  Mr.  D.  Stewart  and  Mrs.  Buchanan  to  be  guardians. 
And  also  on  the  same  day,  on  the  ex  parte  application  of  the  infant's 
counsel,  the  Yice-Chancellor  made  an  order  appointing  Mr. 
Duncan  Stewart  and  Mrs.  Buchanan  to  act  as  guardians  of  the 
infant,  and  referred  it  to  the  Master  to  inquire  and  state,  &c.,  as 
prayed  by  the  petition. 

The  appellants,  shortly  after  this  order  had  been  obtained  from 
the  Vice-Chancellor,  were  informed  of  the  proceedings  which  had 
taken  place;  and  having  then  appeared  to  the  bill,  tfiey  in 
F€brua77, 1841,  presented  a  petition  to  the  Lord  Chancellor,  setting 
forth,  among  other  matters  before  mentioned,  the  aforesaid  deed  of 
Mr.  Beattie  appointing  them  tutors  and  curators  of  his  child,  and 
stating  their  own  powers  and  duties  acting  under  that  appointment 
in  the  events  which  happened,  and  other  grounds  on  which  they 
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Johnstone  conceived  that  the  order  of  the  Vicb-Chancellor  was  erroneous. 
Bbattie.  The  petition — after  further  stating  that  Mrs.  Beattie  did  not  by  her 
will  give  any  property  to  the  infant ;  that  there  was  nothing  due 
to  the  infant  from  her  mother's  estate ;  that  the  infant  had  not 
acquired  any  English  domicile,  and  had  no  property  whatever  in 
England ;  that  in  all  the  arrangements  made  by  the  petitioners  for 
the  education  of  the  infant  and  management  of  her  property,  they 
considered  solely  what  was  most  for  her  benefit,  and  they  were 
perfectly  able  and  willing  to  take  care  of  her  during  her  residence 
in  England — prayed  that  the  said  order  might  be  discharged  or 
varied ;  and  that  if  his  Lordship  should  think  it  proper  to  interfere 
touching  the  guardianship  of  the  infant,  the  appellants  might  be 
[  'SO  ]  declared  to  be,  or,  if  they  were  not  already  such,  might  *be 
appointed  to  be  guardians  of  the  infant :  but  if  his  Lordship  should 
think  fit  to  interfere  touching  the  guardianship,  and  should  not 
think  it  fit  to  declare  or  appoint  the  appellants  to  be  such  guardians, 
then  that  his  Lordship  would  be  pleased  to  make  such  other  order, 
by  way  of  reference  to  the  Master  or  otherwise,  as  to  his  Lordship 
should  seem  meet,  having  regard  to  the  said  testator's  testamentary 
disposition,  to  his  domicile,  and  to  the  circumstances  and  situation 
of  the  property  of  the  infant ;  or  that  his  Lordship  might  make  such 
other  order  as  the  circumstances  of  the  [case]  might  require. 

This  petition  also  came  on  to  be  heard  before  the  Vice-chancellor 
on  the  19th  of  March,  1841 ;  and  after  hearing  the  matter  fully 
debated  on  both  sides,  and  hearing  the  several  afiSdavits  by  which 
the  petition  was  supported  and  opposed,  his  Honour  ordered  that  his 
former  order,  dated  the  6th  of  January,  should  be  discharged,  and 
that  the  appellants  should  be  appointed  to  act  as  guardians  of  the 
infant  during  her  minority  or  until  the  further  order  of  the  Court, 
without  prejudice  to  the  question  whether  the  appellants  were 
entitled  to  the  guardianship  of  the  infant,  under  the  statute  12 
Car.  II.  c.  24,  s.  8. 

Mr.  Duncan  Stewart,  in  the  name  of  the  infant,  presented  a 
petition  of  appeal  from  this  last  order,  to  the  Lord  Chancellor; 
and  this  petition  came  to  be  heard  before  his  Lordship  on  the 
17th  of  April,  1841,  when  his  Lordship  ordered  that  the  Vicb- 
Chancellor's  order  dated  the  19th  of  March  be  discharged,  except 
so  far  as  the  same  discharged  the  order  dated  the  6th  of  January ; 
and  that  it  be  referred  to  the  Master  to  approve  of  a  proper  person 
or  persons  to  be  appointed  the  guardian  or  guardians  of  the  infant : 
and  the  Master  was  to  inquire  and  state  to  the  Court  the  infant's 
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*age,  and  what  relations  she  bad,  and  the  nature  and  amount  of  her    Johnstokk 
fortune,  and  also  on  what  evidence  or  ground  he  should  approve  of     beattie. 
any  particular  person  or  persons  to  be  such  guardian  or  guardians :       [  *^i  ] 
And  the  Master  was  also  to  consider  of  a  scheme  for  the  residence 
of  the  infant,  and  what  would  be  proper  to  be  allowed  for  her 
maintenance  and  education,  to  commence  from  the  2nd  of  December, 
1840,  the  time  of  her  mother's  death,  and  for  the  time  to  come 
during  her  minority ;  And  to  state  out  of  what  fund  such  allowance 
ought  to  be  paid :  And  after  the  Master  should  have  reported,  such 
other  order  should  be  made  as  should  be  just. 
This  was  the  order  now  appealed  from. 

From  the  affidavits  read  before  the  Vice-Chancellor,  on  the 
hearing  of  the  appellants'  petition,  and  afterwards  before  the  Lord 
Chancellor,  on  the  appeal  to  him,  and  set  forth  in  the  printed 
cases,  the  following  extracts  are  made  of  the  material  passages, 
which  were  frequently  referred  to  in  the  arguments  on  this  appeal, 
and  by  the  Lords  in  their  judgments. 

The  affidavit  made  by  the  appellants  on  that  occasion  stated — 
among  other  things  which  were  also  stated  in  their  petition — 
that  Mr.  Beattie's  deed  of  nomination  of  tutors  and  curators  was, 
according  to  the  law  of  Scotland,  an  instrument  of  a  testamentary 
nature,  and  that  by  the  law  of  Scotland  a  tutor  appointed  by  a 
father  was,  after  the  death  of  the  mother,  vested  with  the  manage- 
ment of  the  person  of  the  infant ;  and  that  the  same  deed  being  a 
document  of  a  testamentary  nature,  constituted  a  good  appointment 
of  deponents  not  only  to  be  tutors  according  to  the  law  of  Scotland, 
but  also  to  be  guardians  of  the  infant  according  to  the  law  of 
England.  And  the  deponents  said  that  they  were  informed  and 
they  believed  that  Mrs.  Beattie,  by  her  will,  bequeathed  all  the 
property  she  had  to  her  father  for  his  life,  and  after  his  death  to  be 
divided  among  her  surviving  brothers ;  and  that  she  *did  not  by  [  *62  ] 
her  will  bequeath  any  property  whatever  to  her  daughter,  the  infant 
plaintifif,  and  they  did  not  believe  that  there  was,  as  alleged  in  the 
bill,  a  considerable  or  any  sum  of  money  due  to  the  infant  from 
her  mother's  estate,  and  they  verily  believed  that  the  infant  had 
not  any  property  whatever  in  England.  And  deponents  said  that 
they  had  for  nearly  five  years  duly  managed  the  affairs  of  the  infant 
in  Scotland,  and  complied  with  the  requisites  of  the  law  of  Scotland 
in  regard  to  giving  up  inventories  of  her  property;  and  further, 
that  they  had  held  meetings  yearly,  at  which  they  audited  the 
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Johnstone  accounts  of  the  factor  or  receiver,  and  deposited  the  surplus  rents 
Beattie.  in  the  Bank  of  Scotland,  as  directed  by  the  deed  of  entail  of  the 
estate  of  Grieve,  and  they  acted  in  all  respects  in  accordance  with 
the  law  of  Scotland,  and  in  conformity  with  the  advice  of  Scotch 
counsel.  And  deponents  said  they  were  advised  and  believed  it 
would  be  most  inexpedient,  and  lead  to  a  collision  of  laws  and 
forms,  if  the  Court  of  Chancery  in  England  were  to  supersede  the 
guardians  appointed  by  the  father  of  the  infant  according  to  the  law 
of  Scotland,  and  any  expenditure  for  the  maintenance  of  the  infant 
would  be  liable  to  be  overruled  by  the  law  of  Scotland.  And 
deponents  said,  that  in  the  arrangements  which  were  made  by  them, 
they  considered  solely  what  was  most  for  the  benefit  of  the  infant ; 
and  it  was  their  intention,  unless  superseded,  to  consider  what 
would  be  most  for  the  health  and  benefit  of  the  infant  in  the 
management  of  her  education,  and  the  choice  of  her  residence. 
And  they  said  that  they  could  take  care  of  the  infant  in  England, 
while  it  might  be  expedient  for  her  to  continue  in  that  part  of  the 
United  Kingdom ;  and  that  the  most  anxious  solicitude  and  attention 
had,  since  the  decease  of  her  mother,  been  entertained  for  and 
bestowed  upon  the  infant  by  these  deponents,  and  also  by  Miss 
Graham  Stewart,  the  sister  of  the  deponents  J.  Hope  Stewart  and 
W.  Stewart,  who  took  charge  of  the  infant  by  their  direction. 

The  following  is  an  extract  from  an  affidavit  made  in  support  of 
the  appellants'  said  petition,  evidencing  the  law  of  Scotland  on  the 
subject : 

John  Marshall,  of  Edinburgh,  Esq.,  advocate,  and  James  Newton, 
of  the  same  city,  Esq.,  writer  to  the  signet,  severally  said,  that  they 
[  *63  ]  had  severally  been  admitted  as  an  advocate  *and  as  writer  to  the 
signet,  and  had  respectively  acted  and  practised  as  such  in  the 
Court  of  Session  in  Scotland,  for  upwards  of  20  years ;  that  they 
were  well  acquainted  with  the  law  of  Scotland,  as  respected  the 
nomination  and  duties  of  tutors  or  guardians  according  to  that  law. 
And  these  deponents  said,  that  by  the  law  of  Scotland  the  nomina- 
tion by  a  father  of  tutors  to  his  infant  child,  invested  the  tutors 
named  in  his  deed  of  appointment,  and  who  accepted  the  office  of 
tutors,  with  the  guardianship  of  such  infant  until  such  infant 
attained  the  age  of  12  years,  if  a  female,  and  14  if  a  male ;  and 
particularly  that  a  deed  of  nomination  by  the  father  conferred  upon 
such  accepting  tutors  the  right  to  the  custody  and  charge  of  the 
person  of  the  infant ;  and  that  this  right  of  custody  belongs  to  the 
tutors,  to  the  exclusion  of  all  other  persons  whatever,  except  in  the 
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case  where  the  tutor  happens  to  be  the  person  who  would  succeed  Johnstons 
as  next  hehr  of  the  infant,  in  the  event  of  his  or  her  death,  and  beattie. 
excepting  also  in  the  case  where  the  infant's  mother  is  alive :  That 
the  mother  is  entitled  to  the  custody  of  an  infant  whose  father  is 
dead  until  the  infant  attains  the  age  of  seven  years,  provided  the 
mother  remains  a  widow,  but  no  such  right  of  custody  belongs  to 
her  relations  upon  her  decease;  and  that  even  in  a  case  where 
the  mother  was  alive  and  remained  the  father's  widow,  a  tutor 
nominated  by  the  father  has  been  held  to  be  entitled  to  change  the 
residence  of  an  infant  under  seven  years  of  age  for  the  sake  of 
education,  without  the  consent  of  the  mother. 

An  affidavit  made  by  Mr.  Duncan  Stewart,  in  opposition  to  the 
appellants'  said  petition,  contained  several  letters  from  Mrs.  Beattie 
to  him,  set  forth  for  the  purpose  of  showing  that  she  abandoned 
her  Scotch  domicile,  [but  for  the  purpose  of  this  decision  the  Scotch 
domicile  of  the  infant  was  assumed  to  have  remained  unchanged, 
and  it  is  unnecessary  to  refer  to  the  evidence  or  arguments  upon 
that  point.] 

Mr.  Turner  and  Mr.  Romillyy  for  the  appellants :  [  63  ] 

By  the  principle  of  the  order  now  appealed  from,  no  distinction 
is  made  between  English  and  foreign  infants ;  Miss  Beattie  being  a 
foreign  child  temporarily  residing  here,  the  Court  of  Chancery  had 
no  jurisdiction  over  her.     ♦     ♦     ♦ 

When  guardians  have  been  lawfully  appointed  by  the  father  of  l^^] 
a  child,  according  to  the  law  of  the  country  in  which  both  are 
domiciled,  and  where  their  property  is  situated,  and  with  which 
alone  they  have  any  connexion,  the  quality  of  such  guardianship, 
and  its  effect  on  the  status  of  the  child,  must  accompany  that  child 
everywhere,  must  be  acknowledged  and  recognised  in  every  other 
country  as  much  as  the  guardianship  of  the  parent ;  and  if  the 
child  is  casually  *in  England  by  the  act  and  consent  of  the  [  *70  ] 
guardians,  the  duty  of  the  law  of  England  is  to  look  solely  to  these 
guardians,  to  acknowledge  them  as  much  as  it  must  do  the  parent, 
and  to  protect  their  legal  status  as  a  part  of  the  inherent  status  of  the 
child,  not  to  interfere  with  or  supersede  them.  That  doctrine  has 
been  recognised  and  acted  upon  in  the  cases  of  persons  found 
lunatics  in  foreign  countries,  where  guardians  or  committees  had 
been  appointed  by  a  competent  tribunal  there:  Ex  parte  Otto 
TjewU  (1).     It  may  be  admitted  that  the  Court  of  Chancery  has  a 

(1)  1  Vee.  Sen.  298. 
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J0HK8T0XB  qualified  jurisdiction  to  enforce  the  orders  of  foreign  Courts,  by  the 
Beattie.  comity  of  nations,  to  be  exercised  as  an  auxiliary  jurisdiction, 
at  the  instance  and  for  the  assistance  of  the  parents  or  other 
natural  guardians  of  infants,  but  never  as  an  engrossing  juris- 
diction, superseding  the  authority  of  parents  or  guardians  duly 
appointed.     ♦     *     ♦ 

L  73  ]  The    Solicitor-General    and    Mr.    Spencer    FoUett,    for    the 

respondent : 

The  order  made  by  the  Lord  Chancellor  was  not  only  right,  but 
the  only  order  that  could  be  properly  made.  Here  was  a  child  of 
tender  age  brought  to  England,  and  residing  there  when  her 
mother  died ;  she  had  no  guardian  in  England ;  a  bill  was  filed  for 
the  purpose  of  obtaining  for  her  the  protection  of  a  guardian,  and 
an  application  was  made  to  the  Court  for  that  purpose,  whereupon 
the  Yice-Chancellor  made  an  order  appointing  guardians.  The 
appellants  complained  of  that  order ;  a  contest  arose  between  the 
parties ;  the  Yice-Chancellor  reversed  his  first  order,  and  made 
another  more  erroneous ;  on  appeal  therefrom,  the  Lord  Chan- 
cellor, after  the  appellants  declined  his  offer  of  appointing  them 
jointly  with  Mr.  D.  Stewart  and  Mrs.  Buchanan,  directed  the  usual 
order  of  reference  to  the  Master,  leaving  to  him  to  select  and 
approve  of  proper  persons  to  be  guardians.  Was  not  that  the 
usual  course  ?  it  was  in  accordance  with  the  practice  of  the  Court 
from  the  time  of  Lord  Hardwicke  :  Ex  parte  Watkins  (i). 

It  is  objected  that  the  child  in  this  case  is  domiciled  in  Scotland, 
and  therefore  the  Court  of  Chancery  had  no  jurisdiction.  The 
short  answer  to  that  objection  is,  that  it  is  wholly  immaterial  to 
the  jurisdiction  where  her  domicile  is;  she  is  an  infant  now 
residing  and  intended  to  reside  in  England,  and  the  Court  of 
Chancery  is  bound  to  extend  its  protection  to  her,  as  it  is  to  all 
infants  who  require  it,  having  no  parent  or  guardian  residing 
within  the  jurisdiction.     ♦     *     * 

[  79  ]  Mr.  Turner,  in  reply  : 

It  is  admitted  that  all  infants  without  parents  or  guardians  in 
England,  are  entitled  to  the  protection  of  the  laws  of  England : 
on  the  other  hand,  those  laws  recognise  the  laws  of  foreign 
countries,  and  give  effect  here  to  their  orders.  This  infant 
does  not  want  the  protection  offered ;  she  has  guardians  already 

(1)  2  Ves.  Sen.  470. 
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appointed  for  her  protection,  as  willing  to  take  care  of  her  in    Johnstone 
England  as  in  Scotland;    and  the  chief  objection  to  the  course     beattie. 
pursued  by  the   Lord    Ghancellob  is,   that  while  there  is  no 
imputation  on  those  gentlemen,  the  Court  of  Chancery  interferes 
to  deprive  them  of  their  office. 

(LoBD  Campbell  :  The  argument  was,  that  if  a  foreign  child  is 
in  this  country,  the  Court  of  Chancery  has  a  right  to  interpose  its 
jurisdiction,  even  though  the  child  has  guardians.  It  is  clear  there 
may  be  cases  in  which  that  interposition  would  be  proper.) 

It  is  admitted  that  such  cases  may  arise.  But  if  this  is  not  a  case 
calling  for  that  extraordinary  protection,  is  it  proper  to  interfere  ? 
This  child  has  her  guardians  selected  by  her  father.     *     *     * 

It  is  said  in  Mr.  Burge's  Commentaries  on  Colonial  and  Foreign  [  si  ] 
Laws,  in  the  passages  before  referred  to  (i),  that  personal  laws 
are  of  universal  extent  and  operation;  that  jurists  concur  in 
representing  as  personal  laws,  those  which  place  minors  under  the 
authority  of  their  guardians  or  tutors ;  that  States,  from  comity 
and  considerations  of  mutual  interest,  recognise  and  give  effect  to 
the  laws  of  each  other,  where  the  rights  either  of  their  own  subjects 
or  of  foreigners  are  derived  from  or  are  dependent  on  those  laws ; 
and  that,  from  comity,  foreign  States  recognise  and  give  effect, 
almost  universally,  to  those  laws  of  the  domicile  which  constitute 
the  status,  quality,  or  capacity  of  the  person,  and  which  are  called 
personal.  Vattel  also  says  (2),  **  It  is  the  province  of  a  nation  to 
exercise  justice  in  all  the  places  under  her  jurisdiction ;  that  other 
nations  ought  to  respect  this  right ;  "  and  that,  **  in  consequence  of 
this  right  of  jurisdiction,  the  decisions  made  by  the  Judge  of  the 
place  within  the  extent  of  his  power  ought  to  be  respected,  and  to 
take  effect  even  in  foreign  countries.  For  instance,  it  belongs  to 
the  domestic  Judge  to  nominate  tutors  and  guardians  for  minors 
and  idiots.  The  law  of  nations,  which  has  an  eye  to  the  common 
advantage  and  the  good  harmony  of  nations,  requires  therefore  that 
each  ^nomination  of  a  tutor  or  guardian  be  valid  and  acknowledged  [  *82  ] 
in  all  countries  where  the  pupil  may  have  any  concerns."  *  * 
If  the  law  of  England  by  comity  adopts  the  law  of  Scotland,  there 
is  no  doubt  that  these  Scotch  tutors  are  guardians  of  this  child  in 
England,  until  she  attains  the  age  of  twelve  years.  The  Court 
ooght  to  recognise,  and,  if  necessary,  confirm  them  in  the  office, 

(1)  Vol.  1,  c.  1,  pp.  13,  14,  25.  (2)  B.  2,  c.  7,  ss.  84,  85. 
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JoHNBTONE    having  regard  to  the  solemn  deed  of  the  father,  in  preference  to 

Bbattie.      the  unascertained  wishes  of  the  mother ;  whose  rights  as  a  parent, 

be  it  observed,  were  merged  in  her  duty  as  joint  tutor,  in  which 

character  she  must,  according  to  the  law  of  Scotland,  have  submitted 

to  the  majority. 

[Other  authorities  cited  by  counsel  are  referred  to  in  Lord 
Brougham's  judgment,  post,  p.  43.] 

[  83  ]        Lord  Brougham  : 

This  being  a  case  of  first  impression,  and  having  excited  great 
interest  in  Scotland  very  naturally,  and  in  this  country  also,  we 
must  take  time  to  consider  it. 

Lord  Campbell  agreed  that  they  ought  to  take  time  for  con- 
sideration ;  although  he  had  no  doubt  of  the  jurisdiction  of  the 
Court  of  Chancery. 

The  further  consideration  of  the  case  was  then  adjourned. 

Mayie,  Their  Lordships  finding   afterwards    that    they  were  equally 

divided  in  their  opinions  on  the  validity  of  the  order  appealed 
from,  ordered  the  case  to  be  again  argued  by  one  counsel  on  each 
side,  in  the  presence  of  other  Peers.  Accordingly  on  the  16th  of 
May,  Lord  Langdalb  and  other  Peers  being  present,  Mr,  Turner 
was  heard  to  argue  the  case  for  the  appellants,  and  the  Solicitor- 
General  for  the  respondent.  The  jurisdiction  of  the  Court  was,  on 
this  occasion,  declared  by  the  Lords  to  be  undeniable,  and  was 
therefore  admitted  by  Mr.  Turner,  who  also  admitted  that  the 
appellants  were  not  testamentary  guardians  within  the  Act  12 
Charles  II.  The  argument  was  principally  applied  to  the  justice 
and  expediency  of  admitting  the  tutors  to  act  as  guardians  in 
England.     *     *     * 

3fay2Q,        ThB   LoRD   CHANCELLOR: 

[  Si  ]  This  appeal  was  argued  at  considerable  length  some  time  back, 

but  as  your  Lordships  did  not  agree  in  opinion  as  to  the  judgment 
proper  to  be  pronounced,  it  was  argued  a  second  time  a  few  days 
ago ;  and  I  am  sorry  to  say  that  even  now,  as  the  result  of  the 
second  argument,  there  is  a  difference  of  opinion  among  your 
Lordships.  I  entertain  the  utmost  possible  respect  and  deference 
for  the  opinions  of  those  noble  Lords  who  differ  from  the  judgment 
which  I  have  formed;  but  I  think  it  my  duty  to  move  your 
Lordships  that  the  order  of  the  Court  below  be  affirmed. 
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I  will  state  to  your  Lordships  very  shortly  the  grounds  upon  Johnstone 
which  I  think  this  order  ought  to  be  affirmed.  A  bill  was  filed  in  beattie. 
the  name  of  an  infant,  Mary  Stewart  Beattie,  by  her  next  friend, 
her  grandfather,  against  the  appellants  and  other  defendants. 
The  bill  alleged  that  the  defendants  were  in  possession  of  rents 
and  profits,  the  produce  of  the  estates  of  the  infant,  to  a  very  large 
amoant:  it  prayed  that  they  might  account,  in  the  Court  of 
Chancery,  for  the  sums  which  they  had  so  received :  it  prayed 
also  that  a  maintenance  might  be  appointed  for  the  infant,  and 
that  the  estates  and  her  person  might  be  placed  under  the 
protection  of  the  Court.  This  was  the  scope  and  the  object  of 
the  bill. 

It  is  proper  that  I  should  state,  that  according  to  the  uniform 
coarse  of  the  Court  of  Chancery, — which  I  understand  to  be  the 
law  of  that  Court,  which  has  always  been  the  law  of  that  Court, — 
upon  the  institution  *of  a  suit  of  this  description,  the  plaintiff,  the  [  *85  ] 
infant,  became  a  ward  of  the  Court, — became  such  ward  by  the 
very  fact  of  the  institution  of  the  suit ;  and  being  a  ward  of  the 
Court,  it  was  the  duty  of  the  Court  to  provide  for  the  care  and 
protection  of  the  infant ;  and  as  the  Court  cannot  itself  personally 
superintend  the  infant,  it  appoints  a  guardian,  who  is  an  officer 
of  the  Court,  for  the  purpose  of  doing  that  on  behalf  of  the  Court, 
and  as  the  representative  of  the  Court,  which  the  Court  cannot  do 
itself  personally.  If  there  be  a  parent  living  within  the  jurisdiction 
of  the  Court,  or  if  there  be  a  testamentary  guardian  within  the 
jurisdiction  of  the  Court,  the  Court  in  that  case  does  not  interfere 
for  the  purpose  of  appointing  a  person  to  discharge  the  duty,  which 
is  imposed  upon  the  Court  itself,  of  taking  care  of  the  person  of 
the  infant ;  but  the  parent  or  the  testamentary  guardian  is  subject 
to  the  orders  and  control  of  the  Court,  precisely  in  the  same  way 
as  an  officer  appointed  by  the  authority  of  the  Court,  for  the 
purpose  of  discharging  the  duties  to  which  I  have  referred.  I 
apprehend  that  is  clearly  the  law  of  the  Court  of  Chancery ;  and  it 
has  always  been  so,  as  far  as  I  have  been  able  to  understand  and 
comprehend. 

The  manner  in  which  this  appointment  (of  guardian)  is  made, 
is  not  without  previous  inquiry  and  consideration.  The  Court 
directs  the  Master  to  inquire  who  are  the  proper  persons  to  be 
entrusted  with  the  care  of  the  infant ;  and  as  that  custody  and  care 
may  endure  for  some  time,  it  is  necessary  that  some  inquiry  should 
be  made  for  the  purpose  of  determining  how  that  care  should  be 

8«2 
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Johnstone  exercised.  That  must  depend,  in  some  degree,  upon  the  property 
Beattib.  which  the  infant  possesses ;  and  therefore  an  inquiry  is  made  as  to 
[  *S6  ]  the  property  of  the  infant,  and  as  to  what  is  proper  to  be  *allowed 
for  maintenance,  and  also  as  to  the  manner  in  which  the  education 
of  the  infant  shall  be  conducted.  All  these  are  preliminary  inquiries 
as  to  matters  of  fact,  for  the  infol-mation  of  the  Court ;  and  when 
the  Master  has  made  his  report,  the  report  is  taken  into  con- 
sideration by  the  Court,  and  the  Court  acts  upon  it  according  to 
its  judgment:  it  does  not  necessarily  adopt  the  suggestions  of 
the  Master,  but  it  uses  the  materials  which  are  found  by  him 
as  the  ground  upon  which  the  judgment  proceeds. 

Now  the  order  which  is  here  complained  of,  is  merely  an  order 
of  this  description.  The  Lord  Chancellor  has  directed  the 
Master  to  inquire  who  are  proper  persons  to  be  appointed  as 
guardians  of  the  infant,  or,  in  other  words,  to  approve  of  persons 
to  be  guardians ;  to  inquire  what  will  be  a  proper  maintenance 
for  the  infant,  what  her  property  consists  of,  and  what  scheme  of 
education  should  be  adopted.  I  apprehend,  therefore,  that  the 
order  is  according  to  the  common  rule  of  the  Court,  and  I  really 
do  not  precisely  understand  the  grounds  upon  which  it  is  objected 
to.  I  can  state  some  of  the  objections  which  have  been  urged  at 
the  Bar,  but  which  appear  to  me  to  be  altogether  invalid. 

One  objection  is  this  :  that  tutors  and  curators  have  been  alreardy 
appointed ;  that  the  young  lady  being  a  Scotch  child,  tutors  and 
curators  have  been  appointed  in  Scotland  by  the  will  of  the  father. 
The  father  is  dead,  and  the  mother  also  is  dead  ;  but  the  child  is 
here  in  England.  The  tutors  and  curators  are  domiciled  and 
living  in  Scotland;  they  are  out  of  the  jurisdiction  of  the  Court. 
The  Court  can  exercise  no  control  over  them ;  cannot  make  them 
amenable  for  any  misconduct  in  the  management  of  the  infant ;  and 
[  *87  ]  I  apprehend  that  in  all  cases  the  Court  ^requires  that  there  shall 
be  a  guardian  appointed  within  the  jurisdiction  of  the  Court, 
responsible  to  the  Court,  subject  to  its  jurisdiction  and  its  authority. 
If  there  be  a  parent,  residing  out  of  the  jurisdiction,  the  Court 
interferes,  and  appoints  a  guardian  within  the  jurisdiction :  if  there 
be  a  testamentary  guardian,  residing  out  of  the  jurisdiction,  the 
Court  appoints  a  guardian  within  the  jurisdiction :  because  it  must 
have  some  person  to  look  to,  some  person  who  is  the  representative 
of  the  Court  on  the  spot,  responsible  to  the  Court,  who  shall  have 
the  care  and  management  of  the  infant. 

The  tutors  and  curators,  domiciled  in  Scotland,  have  no  authority 
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in  this  country ;  they  cannot  control  the  infant.  If  the  infant  Johnstone 
chooses  to  take  the  protection  of  any  other  person,  who  may  be  an  bbattie. 
improper  person,  deluded,  if  you  will,  by  that  person,  the  tutors 
and  curators  have  no  power  of  themselves  to  interfere.  But  they 
have  the  power  to  interfere  through  the  medium  of  the  Court  of 
Chancery.  A  guardian  may  be  appointed  by  the  authority  of  the 
Court  of  Chancery  ;  and  if  a  complaint  is  made  to  that  Court  by 
the  tutors  and  the  curators,  the  Court  of  Chancery  will  set  it  right 
through  the  medium  of  the  officer  whom  the  Court  has  appointed. 
If  it  is  thought  desii*able  that  the  child  should  go  to  Scotland  to 
reside,  the  tutors  and  curators  have  no  power  to  take  the  child  to 
Scotland,  unless  the  Court,  having  appointed  a  guardian,  thinks  fit 
for  the  benefit  of  the  child  to  direct  the  guardian  to  hand  the  child 
over  to  the  Scotch  tutors  and  curators,  in  order  that  it  may  be 
carried  to  Scotland  for  the  purpose  of  education,  or  for  any  other 
purpose. 

It  seems  to  have  been  assumed  in  the  argument  in  this  case, 
that  because  the  guardians  are  appointed  by  *the  Court  of  Chancery,  [  *88  ] 
therefore  the  Court  of  Chancery  has  decided  by  this  order  that  the 
child  is  to  remain  in  England;  that  she  is  to  be  educated  in 
England ;  that  she  is  to  have  her  maintenance  given  in  England, 
and  that  she  is  to  continue  in  England  up  to  the  time  of  her 
attaining  the  age  of  21.  But  no  such  consequence  follows.  The 
Court  of  Chancery  may,  at  any  time  that  it  thinks  proper,  direct 
the  infant  to  be  taken  to  Scotland,  to  be  educated  there,  if  it 
considers  that  it  will  be  for  the  benefit  of  the  infant.  The  order 
does  not  go  to  the  extent  of  saying  that  there  is  to  be  no  change 
in  the  residence  of  the  child:  it  is  subject  entirely  to  the  con- 
trol, to  the  order,  and  to  the  discretion  of  the  Lord  Chancellor 
for  the  time  being. 

It  is  supposed  also  that  the  tutors  and  curators  appointed  in 
Scotland  are  not  to  be  the  guardiane  of  the  child,  or  not  to  be 
among  the  guardians  of  the  child.  All  that  the  Court  requires  is 
this:  that  there  shall  be  some  person  within  the  jurisdiction,  and 
responsible  to  the  Court,  performing  the  duties  of  guardian.  There 
is  nothing  in  this  order  inconsistent  with  the  Lord  Chancellor 
ultimately  appointing  the  tutors  and  curators  who  reside  in 
Scotland,  as  guardians,  with  any  other  persons  who  are  residing 
and  domiciled  in  this  country,  and  subject  to  the  jurisdiction  of  the 
Court.  It  does  not  appear  to  me,  therefore,  that  any  of  those 
objections  which  have  been  successively  urged  at  the  Bar  are  valid 
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Johnstone    objections  to  this  order.      It  appears  to  me  to  be  an  order  in  the 
beattie.     common  course. 

But  it  is  said  that  if  this  order  is  to  prevail,  it  will  follow  that 
any  child  of  Scotch  or  other  foreign  parents,  brought  to  England 
for  the  purpose  of  education,  may  be  made  a  ward  of  Chancery, 
L  '89  ]  and  impounded  *at  once  in  this  country.  Undoubtedly  there  may 
be  cases  of  that  description.  One  may  suppose  circumstances  of 
such  a  nature  as  to  render  the  interference  of  the  Court  of  Chancery 
not  only  proper  but  absolutely  necessary.  Cases  may  be  supposed 
where  the  Court  of  Chancery  under  such  circumstances  ought  to 
interfere.  But  then  it  is  said  that  fictitious  cases  may  be  set  up, 
and  that  a  bill  may  be  filed  expressly  for  that  purpose  by  some 
concert  or  contrivance.  My  Lords,  the  authority  of  the  Court  may, 
of  course,  be  subject  to  be  abused  in  this,  as  in  every  other  instance ; 
but  the  Court  will  vindicate  its  authority,  and  will  not  suffer  it  to 
be  abused :  and  I  know  no  case  in  which  it  has  ever  been  suggested 
that  in  this  direction  any  abuse  has  been  committed  of  the 
authority  of  the  Court  of  Chancery.  Suppose  a  bill  obviously 
fictitious  for  the  purpose  I  have  stated  were  to  be  filed,  the  Court 
would  afford  an  instant  remedy.  The  bill  might  be  referred  to  the 
Master,  for  the  purpose  of  determining  whether  it  was  for  the 
interest  and  benefit  of  the  infant  that  the  suit  should  be  prosecuted; 
and  if  the  Master  should  report  in  the  negative,  there  would  be  an 
end  of  the  suit,  and  the  costs  would  fall  upon  the  party  who  had  so 
improperly  instituted  the  suit ;  and  as  a  suit  can  only  be  instituted 
through  the  medium  of  a  solicitor,  the  Court  would  visit  the 
solicitor  in  a  further  and  much  more  exemplary  manner.  It  does 
not  appear  to  me,  therefore,  that  the  objection  that  the  authority 
may  be  abused,  is  any  valid  objection  in  a  case  of  this  description. 
It  is  further  suggested  that  this  bill  is  filed  solely  for  the  purpose 
of  making  this  infant  a  ward  of  the  Court  of  Chancery.  It  may 
be  so.  It  often  happens  that  bills  are  filed  solely  for  such  purposes; 
L  *dO  ]  and  it  may  be  a  very  important  obj  ect,  in  which  the  *intere8t  of 
the  infant  is  deeply  concerned.  Whether  this  bill  is  of  that 
description  or  not,  is  wholly  immaterial.  The  bill  states  facts, 
which  bring  the  case  within  the  jurisdiction  of  the  Court.  It 
states  that  there  are  large  sums  in  the  hands  of  the  defendants ; 
it  prays  for  an  account ;  it  prays  that  the  money  may  be  paid  into 
Court ;  it  prays  also  for  the  allowance  of  a  maintenance ;  it  prays 
that  the  child's  property  may  be  put  under  the  jurisdiction  of 
the  Court. 
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The  defendants,  who  are  in  Scotland,  have  appeared  to  this  bill;  Jounstonb 
but  they  have  not  put  in  their  answers,  and  the  cause  is  not  at  beattie. 
issue.  We  cannot  decide  the  merits  of  the  cause,  in  this  stage  of 
it,  upon  a  motion  of  this  description.  Such  a  course  of  proceeding 
was  never  heard  of  in  the  Court  of  Chancery.  The  cause  is 
depending ;  the  defendants  must  put  in  their  answers ;  issue  must 
be  joined  ;  all  the  evidence  must  be  heard,  and  the  cause  must  be 
decided  as  every  other  cause  must  be  decided.  We  cannot  antici- 
pate the  result;  but  till  the  result  takes  place,  the  child  is  a 
ward  of  the  Court  of  Chancery.  No  person  can  interfere  where 
a  child  is  a  ward  of  the  Court  of  Chancery,  without  calling  down 
upon  himself  the  process  of  that  Court.  The  appointment  of 
guardians  in  this  respect  makes  no  difference.  Whether  there  be 
guardians  or  not,  the  child  is  under  the  immediate  control  and  in 
the  custody  of  the  Court  of  Chancery.  The  appointment  of 
guardians  in  this  respect  makes  no  difference.  The  guardian  is 
only  appointed  as  an  officer  of  the  Court,  as  the  mode  by  which  the 
jurisdiction  and  authority  of  the  Court  is  to  be  exercised.  It  may 
happen,  indeed,  in  the  result  that  this  bill  should  be  dismissed. 
It  may  happen  that  the  plaintiff,  the  next  friend,  may  have  to 
pay  all  the  costs.  It  may  happen  that  in  the  result  the  Court 
*may  direct  this  infant  to  be  handed  over  to  the  tutors  and  [  *9i  ] 
curators  in  Scotland ;  but  we  cannot  anticipate  what  will  be  the 
result  until  the  cause  comes  to  an  issue ;  until  the  witnesses  are 
examined,  and  until  the  cause  is  decided.  Until  that  takes  place, 
as  I  said  before,  the  child  is  absolutely  a  ward  of  Court,  and  cannot 
be  taken  out  of  the  jurisdiction  of  the  Court,  whether  guardians 
be  appointed  or  not.  The  appointment  of  a  guardian  makes  no 
difference,  except  as  the  medium  through  which  the  jurisdiction 
of  the  Court  is  exercised  ;  because  the  Court  thinks  it  better  that 
there  should  be  prevention  against  violence  and  misconduct,  than 
that  it  should  be  afterwards  called  upon  to  investigate  a  charge 
of  violence  and  misconduct,  for  the  purpose  of  affording  a 
remedy. 

For  these  reasons,  I  think  this  order  ought  to  be  sustained.  I 
confess  that  in  the  course  of  the  argument  I  found  it  very  difficult 
to  understand  what  ground  there  was  for  objecting  to  it,  consistently 
with  the  course  of  practice  and  the  uniform  authority  of  the  Court 
of  Chancery,  with  respect  to  cases  of  this  sort.  I  must,  therefore, 
under  these  circumstances  humbly  move  your  Lordships  that  this 
order  be  affirmed. 
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Johnstone    Lord  Brougham: 

bkattik.  The  facts  of  this  case  are  few  and  simple,  and  I  need  not  recite 
them.  It  is  my  misfortune  to  have  formed  a  different  opinion  from 
that  of  my  noble  and  learned  friend ;  and  I  must  now  state  to  your 
Lordships  the  grounds  of  the  judgment  which  I  am  compelled  to 
give  in  opposition  to  his. 

The  appointment  of  guardians  to  infants,  who  are  unprotected, 
appears  to  arise  in  all  countries  from  the  necessity  of  the  case ;  and 
[  '92  ]  it  would  be  diflScult  to  *point  out  any  other  particular  in  which  the 
jurisprudence  of  all  countries  agrees  more  generally  than  in  the 
existence  of  such  a  power,  usually  confided  by  the  Sovereign  to  the 
Courts  of  the  realm.  The  nature  of  the  appointment  seems  personal, 
as  the  object  of  it  is  the  infant  individual's  personal  protection.  But 
there  is  incident  to  the  office  also  the  care  of  the  infant's  property ; 
and  in  some  systems  of  law,  as  that  of  Bome  and  of  the  countries 
which  adopted  the  civil  law,  a  distinction  is  made  between  the  care 
of  the  property  and  that  of  the  person ;  curators  being  given  to  the 
former,  tutors  to  the  latter. 

It  is  very  material  to  the  present  question  that  we  should  mark 
the  provisions  of  the  Scotch  law  on  this  head ;  Scotland  being 
beyond  all  reasonable  doubt  the  domicile  of  the  infant  in  this 
case,  as  it  is  admitted  to  have  been  the  place  of  her  birth,  and 
the  place  where  all  her  property  real  and  personal  is  situated.  By 
the  law  of  Scotland  the  father  may  appoint  a  guardian  to  act  after 
his  decease.  In  default  of  such  appointment  or  of  the  appointed 
guardian's  accepting  the  office,  the  right  of  the  guardianship  by  law 
devolves  on  the  next  of  kin,  called  the  nearest  agnate :  a  year,  annus 
deliberandi^  is  given  this  relation  to  determine  whether  or  not  he  will 
accept  the  office  called  that  of  tutor  legitim,  or  of  law.  In  case  he 
declines,  a  guardian  is  named  by  the  Court  of  Session  (i),  called  a 
tutor  dative.  But  so  much  is  the  will  of  the  parent  and  the  legal 
right  of  the  agnate  regarded,  that  if  either  the  tutor  testamentary 
or  the  tutor  of  law  at  any  time  shall  elect  to  act,  the  powers  and 
appointment  of  the  tutor  dative  at  once  cease. 
[  H3  ]  The  necessity  of  extraordinary  protection  to  unprotected  infants 

leaves  no  doubt  of  the  power  in  the  Sovereign,  or  those  to  whom  he 
has  delegated  it,  to  appoint  a  guardian,  whensoever  an  infant  comes 
before  him  or  them,  and  requires  protection.     The  jurisdiction  of 

(1)  Sitting  as   the  Court    of   Ex-      c.  54,  transferred  to  a  Judge  of  the 
chequer,   the    duties    and  powers  of      Court  of  Session, 
which  were  bv  the  Act  2  Will.   IV. 
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the  Court  of  Chancery  in  the  present  case  flows  from  that  source,  Johnstone 
and  is  indisputable.  And  I  must  be  allowed  to  observe,  in  passing,  bbattik. 
that  much  of  the  argument  and  reasons  of  the  authorities  urged  for 
the  respondent  have  been  pointed  to  combat  a  position  which  is  not 
at  all  a  necessary  part  of  the  appellants'  case ;  namely,  the  supposed 
denial  of  the  Court's  jurisdiction.  That  jurisdiction  I  hold  to  be 
indisputable.  But  it  does  not  follow  that  in  every  case  the  juris- 
diction must  be  exercised ;  that  the  Court  is  bound,  as  a  matter  of 
course,  always  to  interfere ;  that  the  nomination  of  a  guardian  is  of 
8uch  necessity  as  to  follow  immediately  from  the  fact  of  infancy 
coming  to  the  Court's  knowledge,  in  the  same  manner  in  which  the 
dismissal  of  a  suit  for  want  of  prosecution,  or  signing  a  decree  by 
consent  of  all  parties  on  matters  that  leave  no  option  to  the  Court. 
The  Court  always  and  in  every  case  has  the  jurisdiction,  but  it  is 
not  always  and  in  every  case  a  matter  of  course  that  it  should  be 
exercised :  on  the  contrary,  though  the  right  is  absolute,  its  exercise 
is  discretionary ;  so  that  in  many  cases  the  exercise  of  it,  I  hold, 
would  be  a  plain  miscarriage  of  the  Court,  and  one  that  would 
require  correction  by  the  Court  of  appellate  jurisdiction.  Thus  the 
Court  of  Chancery  has  interfered  in  preventing  the  father  himself 
from  exercising  the  patria  potestas  over  the  child,  when  the  situation 
and  the  interests  of  the  child  were  competently  brought  before  it  (i). 
But  though  the  right  of  interference  *was  generally  vested  in  the  [  *94  ] 
Court,  the  circumstances  authorising  its  exercise  were  matter  of 
discretion  in  it,  and  of  review  by  the  appellate  tribunal.  So  it 
may  always  be  a  question  whether  the  understood  right  to  appoint 
a  guardian  has  been  wisely  and  discreetly  exercised ;  and  if  the  Court 
of  Appeal  finds  that  it  has  not,  there  is  ground  for  a  reversal  of  the 
order. 

The  first  question  that  arises  in  considering  this  matter  is  the 
degree  in  which  the  protection  is  wanted  and  the  infant  left 
unprotected,  because  this  may  be  said  to  be  the  ground  of  the 
jurisdiction ;  but  most  emphatically  it  is  the  thing  that  calls  for, 
and  thus  justifies  the  exercise  of  it.  Now,  as  th^re  are  guardians 
in  this  case,  appointed  by  the  lex  domicilii,  this  leads  me  to  consider 
what  are  the  powers  of  a  guardian  beyond  the  territory  in  which 
he  is  appointed  and  to  which  the  infant  belongs. 

Most  of  the  authorities  in  the  general  law  of  Europe  seem  agreed 
that  the  guardian  validly  appointed  in  any  given  country  has  an 
authority  for  the  protection  of  the  ward  and  the  administration  of 
(t)  WflMeyv.  WelMey,  31  B.  R.  15;  2  Bligh  (N.  S.)  124. 
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Johnstone  his  perBonal  estate  everywhere,  ex  comitate :  and  the  manifest  con- 
Bbattie.  venience  of  this  comitas^  as  well  as  the  evident  consideration  that 
the  appointment  is  eminently  of  a  personal  nature,  appears  to 
justify  this  position.  The  guardian  is  a  substitute  for  the  parent ; 
and  the  artificial  relation  resembling  the  natural,  from  which  it  flows, 
ought  surely  to  follow  the  same  analogies,  and  to  extend  everywhere 
with  the  person.  Nor  would  it  be  easy  to  assign  any  reason  why  the 
Court  of  a  foreign  country,  in  which  the  ward  might  chance  to  be 
[  *^o  ]  temporarily  resident,  should  refuse  to  *recognise  the  tutorial 
relation,  and  the  powers  which  it  bestows,  less  than  the  parental 
relation  and  the  patria  potestas  belonging  to  it.  If  there  were,  from 
the  nature  of  the  thing,  any  local  peculiarities  in  the  law  or  the 
jurisdiction  appointing  guardians ;  if  that  relation  was  constituted 
by  virtue  of  any  peculiar  local  policy  varying  in  different  countries, 
there  might  be  some  reason  for  holding  that  the  Courts  of  our 
country  should  not  regard  the  appointment  made  of  guardians  in 
the  other.  If,  for  example,  in  the  feudal  times,  any  right  of  a 
territorial  description  belonged  to  the  lord  over  the  infant  orphan 
of  his  vassal,  it  would  be  much  less  clear  that  a  foreign  country 
should  respect  the  claims  of  such  lord  when  asserted  beyond  the 
limits  of  the  lord's  and  vassaFs  country.  But  where  the  choice  is 
made  either  by  the  natural  parent  in  exercise  of  his  parental 
power— a  power  common  to  all  nations,  or  by  the  substitution  of 
the  next  of  kin  in  default  of  such  appointment,  or  by  the  authority 
of  the  supreme  Court  to  which  the  parent  and  infant  alike  owe 
allegiance,  and  which  has  the  sole  disposal  of  the  infant's  pro- 
perty, then  surely  nothing  can  be  alleged  to  show  that  this  choice 
should  not  be  respected  everywhere  and  in  every  country  in 
which  the  infant  may  accidentally  be  found  for  a  temporary 
residence. 

There  is  no  difference  between  the  systems  of  the  two  countries, 
no  peculiarity  in  that  of  Scotland,  except  that  which  makes  the 
application  of  an  English  jurisdiction  much  more  intolerable ; 
because  the  law  of  the  infant's  domicile  gives,  as  I  have  shown,  a 
great  preference  to  the  guardians  of  blood  and  kindred,  and  confines 
the  authority  of  the  Court  within  very  narrow  limits.  The  only 
exception  to  the  natural  authority,  which  rests  upon  principle,  is 
[  *90  ]  that  of  the  *real  estate.  It  seems  reasonable  enough  that  the 
power  of  the  foreign-appointed  guardian  should  be  confined  to  the 
personalty  of  the  infant,  in  order  to  exclude  his  interference  with 
the  immoveable  property,  which  is  more  peculiarly  subject  to  the 
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lex  loci  than  the  moveable,  which  has  no  situs,  but  follows  the    Johnstone 
person  of  the  owner.  Bbat'tie. 

The  authority  of  all,  or  nearly  all,  jurists  follows  these  principles. 
Yattel(i)  lays  it  down  generally  that  the  guardian  appointed  by  the 
Judge  of  the  domicile,  is  guardian  wherever  the  pupil  may  have  any 
concerns.  Hertius  says  (2),  "  Tutor  datiis  in  loco  domicilii  etiam  bona 
alibi  site  administrat ; "  but  he  confines  this  to  personalty.  It  is  to 
be  observed  that  his  dictum  excludes  all  necessity  of  confirmation  or 
new  appointment  by  the  foreign  Courts,  wherein  the  guardian  is  to 
sue  or  be  sued.  Matthaeus  (3)  confines  the  power  also  to  personalty ; 
though  others,' as  Stockmans  (4),  make  it  general.  BouUenois  (o)  is 
equally  strong  to  this  effect ;  and  Merlin  (6)  expressly  says,  a  guardian 
sues  for  debts  due  to  his  ward  abroad,  without  any  confirmation 
whatever  of  his  title.  Even  those  who  have  been  cited  on  the  other 
side,  as  P.  Voet  and  J.  Voet,  are,  in  so  far  as  personal  property  is 
concerned,  only  apparently  at  variance  with  the  authorities,  because 
they  hold  all  such  property  to  belong  to  the  country  of  the  infant's 
domicile,  and  that  its  disposal  is  governed  by  the  laws  of  that  domicile. 
And  one  thing  at  least  is  clear,  that  none  of  those  jurists — not  even 
Dr.  Story,  who  quotes  the  American  laws  as  not  recognising  the 
authority,  in  one  State,  of  the  guardians  named  in  another — have 
ever  thought  *of  contending  that  the  foreign  guardian  cannot  [  •97  ] 
exercise  the  personal  superintendence  of  his  ward ;  still  less,  if  less 
be  possible,  do  they  ever  contemplate  the  possibility  of  any  Court 
appointing  guardians  for  a  foreign  infant.  We  may  add  the 
authority  of  what  was  held  in  the  case  of  a  bankrupt's  assignees, 
in  Hunter  v.  Potts  (7),  by  the  Court  of  King's  Bench,  and  in 
Morrison's  case  by  this  House  (in  February,  1749),  in  the  instance 
of  a  lunatic's  committee,  as  cited  in  Sill  v.  Worswick  (8) ;  in  both  of 
which  cases  the  legally  appointed  curator  in  one  country  was  held 
entitled  to  act  in  another. 

Now  can  it  be  doubted  that  these  principles,  although  not  sufficient 
to  exclude  the  jurisdiction  of  the  Court  in  any  given  country,  would 
be  abundantly  sufficient  to  restrain  its  exercise ;  in  other  words, 
that  they  would  prescribe  to  the  Court,  in  which  the  infant's 
protection  either  as  to  person  or  property  came  in  question,  the 
sound  sense  of  limiting  its  inquiry  in  the  first  instance  to  the 

(1)  B.  2,  c.  7,  8. 85.  (6)  Repertoire,  p.  412. 

(2)  1  Opera  de  Colli.  Leg.  8.  4,  n.  8.  (7)  2  E.  R.  353  (4  T.  E.  182). 

(3)  De  Auctionibus,  L.  1,  c.  7,  n.  10.  (8)  2  E.  E.  816  (1  H.  Bl.  665  ;  see 

(4)  Deda.  125,  w.  6.  p.  677). 
(o)  Obd.  4,  p.  51. 
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JoHKATONR  questloii  whether  the  infant  was  unprotected  or  had  a  guardian 
Bkattie.  already  appointed  validly  by  the  Court,  or  according  to  the  law  of 
the  country  to  which  she  belonged  and  in  which  her  property  was 
situated?  If  it  were  found,  in  the  result  of  this  inquiry,  that  the 
infant  had  such  guardians,  would  it  not  follow  that  to  them  the 
Court  should  leave  the  matter,  or,  at  the  most,  should  only  appoint 
them  or  rather  confirm  their  appointment,  in  order  to  remove  every 
shadow  of  doubt  respecting  their  title  to  act  ?  Though  even  to 
that  interposition  there  would  be  a  serious  objection,  as  we  shall 
presently  see.     Such  I  humbly  conceive  to  be  the  course  which  the 

[  *98  ]  Court  of  Chancery  in  the  present  instance  ought  *to  have  taken ; 
and  not  having  taken  it,  I  hold  that  there  has  been  a  miscarriage, 
which  this  Court  is  required  to  correct. 

[After  pointing  out  some  inconvenient  consequences  which  might 
follow  upon  an  improper  interference  of  the  Court  of  Chancery  with 
a  Scotch  guardianship,  his  Lordship  said :] 

[  103  ]  I  am  therefore  of  opinion  that  there  has  been  a  miscarriage  in 

this  case ;  that  this  House  is  called  upon  to  reverse  the  erroneous 
order.  That  the  Great  Seal  had  a  right  to  interfere,  had  a 
jurisdiction  over  the  question,  and  that  it  was  called  upon  to 
exercise  that  jurisdiction  and  to  entertain  the  question  up  to  a 
certain  point,  is  quite  manifest ;  because  an  allegation,  whether  by 
bill  or  by  petition,  that  the  infant,  being  within  the  jurisdiction  was 
not  protected,  there  was  a  necessity  for  entertaining  the  complaint, 
so  far  at  least  as  to  inquire  into  the  state  of  the  facts,  and  ascertain 
whether  or  not  the  law  and  the  Courts  of  the  infant's  domicile  had 
not  sufficiently  provided  for  the  guardianship.     So  in  a  suit  for  the 

[  •104  ]  restitution  of  *conjugal  rights  or  jactitation  of  marriage,  and 
nullity  of  marriage,  our  Courts  Christian  will  entertain  the  question 
and  inquire  into  the  validity  of  the  alleged  marriage,  although  it  is 
averred  in  the  libel  to  have  been  so  solemnized  in  a  foreign  country. 
But  having  opened  the  door  to  the  inquiry  how  far  by  the  law 
of  that  country  the  marriage  was  valid,  the  English  law,  to  use  Sir 
William  Scott's  happy  expression  in  a  celebrated  case  (i),  with- 
draws and  leaves  the  Scotch  law  to  decide  the  point.  So  here  the 
Court  of  Chancery  must  needs  ascertain  that  guardians  have  been 
appointed  and  duly  appointed  in  the  country  of  the  infant's 
domicile ;  and  having  so  found,  the  Great  Seal  ought,  in  my  humble 
judgment,  to  withdraw  and  leave  the  guardian  of  the  domicile  in 
possession  of  the  ward. 

(1)  Dalrymple  v.  Dalrymithy  2  Ilagg.  Cons.  Rep.  59. 
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If  it  be  said  that  the  Scotch  guardian  is  out  of  the  jurisdiction,  Johnstone 
and  that  mischief  might  have  arisen  to  the  ward  without  a  remedy,  beat'tie. 
or  that  the  good  intentions  of  the  Court  might  be  defeated  by 
leaving  the  custody  to  persons  over  whom  it  has  no  control, — the 
answer  is  obvious,  and  it  is  satisfactory.  The  property,  at  all 
events,  must  be  left  so  unprotected  in  every  respect ;  over  that  the 
Court  can  have  no  control.  But  the  Scotch  guardians,  who  have 
the  care  of  it,  may  also  extend  their  care  to  the  person  though  in 
England  ;  nor  will  they  be  unaccountable  in  performing  that  office. 
They  are  accountable  to  the  Scotch  Court,  and  they  will  be 
compelled  by  that  Court  to  do  their  duty,  and  visited  with  punish- 
ment for  neglecting  it,  as  well  touching  the  person  as  touching  the 
property.  We  are  not  dealing  with  the  natives  of  some  barbarous 
country,  which  has  no  ^regular  tribunals  and  no  system  of  juris-  [  *105  ] 
prudence ;  we  have  to  do  with  the  law  and  the  customs  and  the 
Courts  of  a  people  as  civilized  as  ourselves,  and  we  may  safely  leave 
it  to  the  Judges  who  sit  in  authority  over  that  people  to  see  that 
the  Scotch  guardians  do  their  duty.  There  is  no  complaint 
competent  here,  no  application  for  superintendence  and  control,  no 
petition  for  redress  respecting  the  personal  management  of  the 
infant,  which  may  not  be  urged  with  entire  hope  of  full  success  in 
the  Courts  of  Scotland  ;  and  the  same  law  and  the  same  judicature 
to  which  we  must  of  absolute  necessity  leave  the  whole  care  of  the 
property,  may  well  be  left  to  take  care  also  of  the  person,  and 
to  dispose  of  all  the  questions  that  may  arise  in  connexion  with 
that  care. 

These  arguments  I  submit  respectfully  but  confidently  to  your 
Lordships ;  I  submit  them  to  my  noble  and  learned  friend,  whose 
candour  I  well  know  is  equal  and  in  proportion  to  his  sagacity ;  and 
I  feel  assured  that  if  they  should  have  the  effect  of  raising  any 
doubt  in  his  mind,  the  party  and  the  law  will  have  the  benefit 
of  that  doubt.  And  on  the  other  hand,  I  am  sure  that  I  should  at 
once  have  retracted  the  opinion  which  I  had  formed,  in  case  what  I 
have  heard  h(ul  impressed  a  doubt  upon  my  mind. 

Lord  Cottenham  : 

It  has  been  my  fate,  in  the  Court  of  Chancery  and  in  this  House, 
to  bear  this  case  three  times  argued ;  and  I  now  have  the  additional 
advantage  of  hearing  what  has  fallen  from  my  noble  and  learned 
friend,  who  has  just  addressed  the  House;  and  but  for  the 
difference  of  opinion  which  I  was  aware  existed  upon  this  subject 
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Johnstone    among  the  members  of  your  Lordships'  House,  I  certainly  should 
Beattie.      have  *thought  it  a  case  which  was  purely  of  course,  and  this  an 

[  ♦106  ]  order  which  is  consistent  with  every  day's  practice  in  the  Court  of 
Chancery,  and  to  the  pronouncing  of  which  I  never  in  my  experience 
have  known  any  exception.  But  knowing  that  this  did  not  strike 
other  noble  and  learned  Lords  in  the  same  light,  I  have  thought  it 
my  duty  very  carefully  to  review  the  whole  of  these  proceedings 
from  the  commencement,  and  to  see  whether  there  is  anything  in 
what  has  been  stated  which  should  induce  me  to  alter  the  opinion  I 
formed  in  the  first  instance. 

Before  I  proceed  to  state  to  your  Lordships  the  result  of  this 
investigation,  there  is  one  point,  which  seems  to  have  struck  my 
noble  and  learned  friend  very  forcibly,  on  which  I  would  wish  to 
make  one  or  two  observations;  namely,  the  supposed  sort  of 
imprisonment  within  the  large  limits  of  this  country,  which  he 
seems  to  have  imagined  is  imposed  upon  an  infant,  who  has  the 
misfortune,  as  he  would  represent,  of  having  guardians  appointed 
by  the  Court  of  Chancery  in  this  country.  My  Lords,  there  is  no 
such  imprisonment ;  there  is  no  other  restraint  than  the  necessity 
of  asking  the  leave  of  the  Court,  before  the  infant  is  taken  out  of 
the  limits  of  the  jurisdiction.  If  there  is  any  such  restraint,  any 
such  imprisonment,  I  certainly  never  heard  of  it  during  the 
administration  of  my  duties  when  I  had  the  honour  of  holding  the 
Great  Seal.  When  an  application  of  that  sort  was  made  to  me, 
the  only  subject  upon  which,  as  it  occurred  to  me,  I  ought  to  form 
an  opinion,  was  whether,  under  all  the  circumstances,  it  was 
for  the  interest  and  benefit  of  the  child  that  the  application 
should  be  granted.  The  misfortune  therefore  supposed  to  be 
inflicted  upon  the  child  is,  that  the  mind  of  the  Lord  Chancellor 

[  •107  ]  for  *the  time  being  should  be  exercised  upon  the  question, 
whether  it  is  for  the  interest  of  the  child  or  not  that  it  should 
be  allowed. 

A  case  very  similar  to  the  present  occurred  while  I  was 
Chancellor.  A  Scotch  child  was  brought  into  this  country,  and 
the  same  contest  arose.  An  application  was  made  to  appoint  a 
guardian.  The  Scotch  tutor  or  curator  resisted  that,  and  upon  the 
same  ground  upon  which  it  has  been  resisted  in  this  case;  viz.  that 
the  Scotch  tutor  and  curator  had  authority  over  the  child  in 
England,  in  opposition  to  the  power  of  the  Great  Seal,  and  to  the 
exclusion  of  any  person  to  whom  the  Court  of  Chancery  might  think 
fit  to  entrust  the  duty  of  superintending  and  taking  care  of  the  child. 
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I  certainly  was  not  much  impressed  with  the  argument ;  it  was  very  Johnstone 
shortly  urged,  and  I  believe  not  very  strongly  felt  by  those  who  beattie. 
urged  it.  Upon  that  occasion  I  formed  the  same  opinion  which  I 
did  in  the  present  case,  that  the  Scotch  tutor  and  curator  had  no 
authority  or  power  whatever  in  this  country,  and  that  the  child  was 
therefore  entirely  without  protection  here ;  and  that  it  was  a  case, 
therefore,  in  which  it  was  the  bounden  duty  of  the  Court  of  Chancery 
to  appoint  an  officer  of  its  own  to  take  care  of  the  child.  It  after- 
wards occurred  that  it  would  be  beneficial  to  the  child  to  go  back  to 
the  country  to  which  she  belonged.  An  application  was  made  to 
me :  I  investigated  the  whole  of  the  case  ;  I  found  that  the  child's 
friends  all  resided  in  Scotland ;  that  she  had  no  connexions  in 
England ;  that  there  were  means  furnished  for  an  excellent  educa- 
tion for  the  child  in  Scotland ;  and  therefore,  without  doubt  or 
difficulty,  I  allowed  the  child  to  be  taken  back  to  Scotland,  where  *I  [  *108  ] 
believe  she  has  been  ever  since.  This  only  shows  that  the  hardship 
which  is  supposed  to  exist  by  the  Court  of  Chancery  taking,  as  it 
were,  possession  of  these  infants,  and  depriving  them  of  all  the 
advantages  of  being  brought  up  amongst  their  own  relations  in  their 
own  country,  has  no  place  whatever,  if,  under  all  the  circumstances, 
it  appears  to  be  for  the  interest  of  the  child,  that  the  child  should 
be  permitted  to  go  back  to  its  own  country. 

[His  Lordship  here  stated  the  proceedings  in  the  cause  out  of 
which  this  appeal  arose  in  order  to  show  that  the  point  now  raised 
had  not  been  raised  in  the  Court  below,  and  that  it  could  not  now 
be  raised  consistently  with  the  order  of  the  19th  March,  1841,  by 
which  the  appellants  had  been  appointed  guardians.  Upon  this 
point  he  said :] 

The  appellants,  who  obtained  that  order  of  the  19th  of  March,  [  117  ] 
1841,  and  never  sought  to  have  it  varied,  cannot  now  complain  of 
it,  or  ask  the  House  to  vary  it.  It  appointed  them  guardians,  and 
they  were  contented  to  accept  the  appointment  from  the  Court; 
and  yet  they  now  ask  the  House  to  declare — the  order  standing 
unappealed  from  by  them — that  they  are  entitled  to  exercise  all  the 
authority  of  guardians,  without  and  independently  of  the  authority 
of  the  Court. 

It  has  been  said  that  if  the  Court  had  jurisdiction,  it  ought  not 
in  this  case,  in  its  discretion,  to  have  exercised  it.  This  is  not  very 
intelligible  to  those  who  are  accustomed  to  the  proceedings  in 
Chancery.  ♦It  means,  I  presume,  that  the  Court  ought  not  to 
have  interfered :  but  when  the  order  appealed  from  was  made,  the 
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Johnstone    objections  to  this  order.     It  appears  to  me  to  be  an  order  in  the 
Beattie.      common  course. 

But  it  is  said  that  if  this  order  is  to  prevail,  it  will  follow  that 
any  child  of  Scotch  or  other  foreign  parents,  brought  to  England 
for  the  purpose  of  education,  may  be  made  a  ward  of  Chancery, 

L  'SO  ]  and  impounded  *at  once  in  this  country.  Undoubtedly  there  may 
be  cases  of  that  description.  One  may  suppose  circumstances  of 
such  a  nature  as  to  render  the  interference  of  the  Court  of  Chancery 
not  only  proper  but  absolutely  necessary.  Cases  may  be  supposed 
where  the  Court  of  Chancery  under  such  circumstances  ought  to 
interfere.  But  then  it  is  said  that  fictitious  cases  may  be  set  up, 
and  that  a  bill  may  be  filed  expressly  for  that  purpose  by  some 
concert  or  contrivance.  My  Lords,  the  authority  of  the  Court  may, 
of  course,  be  subject  to  be  abused  in  this,  as  in  every  other  instance ; 
but  the  Court  will  vindicate  its  authority,  and  will  not  suffer  it  to 
be  abused :  and  I  know  no  case  in  which  it  has  ever  been  suggested 
that  in  this  direction  any  abuse  has  been  committed  of  the 
authority  of  the  Court  of  Chancery.  Suppose  a  bill  obviously 
fictitious  for  the  purpose  I  have  stated  were  to  be  filed,  the  Court 
would  afiford  an  instant  remedy.  The  bill  might  be  referred  to  the 
Master,  for  the  purpose  of  determining  whether  it  was  for  the 
interest  and  benefit  of  the  infant  that  the  suit  should  be  prosecuted; 
and  if  the  Master  should  report  in  the  negative,  there  would  be  an 
end  of  the  suit,  and  the  costs  would  fall  upon  the  party  who  had  so 
improperly  instituted  the  suit ;  and  as  a  suit  can  only  be  instituted 
through  the  medium  of  a  solicitor,  the  Court  would  visit  the 
solicitor  in  a  further  and  much  more  exemplary  manner.  It  does 
not  appear  to  me,  therefore,  that  the  objection  that  the  authority 
may  be  abused,  is  any  valid  objection  in  a  case  of  this  description. 
It  is  further  suggested  that  this  bill  is  filed  solely  for  the  purpose 
of  making  this  infant  a  ward  of  the  Court  of  Chancery.  It  may 
be  so.    It  often  happens  that  bills  are  filed  solely  for  such  purposes; 

L  'yo  ]  and  it  may  be  a  very  important  obj  ect,  in  which  the  *intereBt  of 
the  infant  is  deeply  concerned.  Whether  this  bill  is  of  that 
description  or  not,  is  wholly  immaterial.  The  bill  states  facts, 
which  bring  the  case  within  the  jurisdiction  of  the  Court.  It 
states  that  there  are  large  sums  in  the  hands  of  the  defendants ; 
it  prays  for  an  account ;  it  prays  that  the  money  may  be  paid  into 
Court ;  it  prays  also  for  the  allowance  of  a  maintenance ;  it  praj's 
that  the  child's  property  may  be  put  under  the  jurisdiction  of 
the  Court. 
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The  defendants,  who  are  in  Scotland,  have  appeared  to  this  bill;  jounstonb 
bat  they  have  not  put  in  their  answers,  and  the  cause  is  not  at  beattie. 
issue.  We  cannot  decide  the  merits  of  the  cause,  in  this  stage  of 
it,  upon  a  motion  of  this  description.  Such  a  course  of  proceeding 
was  never  heard  of  in  the  Court  of  Chancery.  The  cause  is 
depending ;  the  defendants  must  put  in  their  answers ;  issue  must 
be  joined  ;  all  the  evidence  must  be  heard,  and  the  cause  must  be 
decided  as  every  other  cause  must  be  decided.  We  cannot  antici- 
pate the  result;  but  till  the  result  takes  place,  the  child  is  a 
ward  of  the  Court  of  Chancery.  No  person  can  interfere  where 
a  child  is  a  ward  of  the  Court  of  Chancery,  without  calling  down 
upon  himself  the  process  of  that  Court.  The  appointment  of 
guardians  in  this  respect  makes  no  difference.  Whether  there  be 
guardians  or  not,  the  child  is  under  the  immediate  control  and  in 
the  custody  of  the  Court  of  Chancery.  The  appointment  of 
guardians  in  this  respect  makes  no  difference.  The  guardian  is 
only  appointed  as  an  officer  of  the  Court,  as  the  mode  by  which  the 
jurisdiction  and  authority  of  the  Court  is  to  be  exercised.  It  may 
happen,  indeed,  in  the  result  that  this  bill  should  be  dismissed. 
It  may  happen  that  the  plaintiff,  the  next  friend,  may  have  to 
pay  all  the  costs.  It  may  happen  that  in  the  result  the  Court 
*may  direct  this  infant  to  be  handed  over  to  the  tutors  and  [  •gi  ] 
curators  in  Scotland ;  but  we  cannot  anticipate  what  will  be  the 
result  until  the  cause  comes  to  an  issue ;  until  the  witnesses  are 
examined,  and  until  the  causis  is  decided.  Until  that  takes  place, 
as  I  said  before,  the  child  is  absolutely  a  ward  of  Court,  and  cannot 
be  taken  out  of  the  jurisdiction  of  the  Court,  whether  guardians 
be  appointed  or  not.  The  appointment  of  a  guardian  makes  no 
difference,  except  as  the  medium  through  which  the  jurisdiction 
of  the  Court  is  exercised  ;  because  the  Court  thinks  it  better  that 
there  should  be  prevention  against  violence  and  misconduct,  than 
that  it  should  be  afterwards  called  upon  to  investigate  a  charge 
of  violence  and  misconduct,  for  the  purpose  of  affording  a 
remedy. 

For  these  reasons,  I  think  this  order  ought  to  be  sustained.  I 
confess  that  in  the  course  of  the  argument  I  found  it  very  difficult 
to  understand  what  ground  there  was  for  objecting  to  it,  consistently 
with  the  course  of  practice  and  the  uniform  authority  of  the  Court 
of  Chancery,  with  respect  to  cases  of  this  sort.  I  must,  therefore, 
under  these  circumstances  humbly  move  your  Lordships  that  this 
order  be  affirmed. 
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JoHNBTOHK    Mend  who  last  addressed  your  Lordships,  I  can  see  no  difficulty 
Bkattib.      whatever  in  a  Court  of  Appeal  admitting  *that  the  Court  below  has 

L  •121  ]  jurisdiction  to  interfere  and  to  appoint  guardians,  and  yet  going  on 
to  inquire  whether  there  was  a  due  occasion  for  the  interference  of 
the  Court,  and  whether  its  jurisdiction  has  been  properly  exercised. 
The  Court  of  Chancery  having  a  clear  jurisdiction  to  grant  an 
injunction  or  to  appoint  a  receiver;  upon  an  appeal  from  that 
Court  we  might  surely  inquire  whether  a  proper  case  has  been 
made  out  for  granting  an  injunction,  or  appointing  a  receiver ;  and 
if  we  thought  there  was  not,  without  questioning  the  jurisdiction  of 
the  Court,  we  should  be  bound  to  reverse  the  order  which  the  Court 
had  improperly  made. 

Let  us  inquire  whether  in  this  case  the  Court  was  called  upon  to 
interfere  and  to  appoint  guardians.  To  justify  the  appointment  of 
guardians,  it  cannot  be  enough  to  show  that  there  is  an  infant 
having  a  temporary  residence  in  England,  placed  here  by  the 
authority  and  under  the  superintendence  of  its  father  resident 
abroad,  and  judiciously  and  tenderly  cared  for  by  persons  appointed 
by  him  for  that  purpose,  the  person  of  the  infant  requiring  no  care 
from  the  Court  of  Chancery,  and  the  infant  having  no  property  in 
this  country.  If  the  father  of  such  an  infant  be  alive,  the  Court 
would  not  appoint  guardians  to  it.  Can  it  make  any  difference 
whether  the  child  is  so  resident  in  England  by  the  authority  and 
under  the  superintendence  of  its  father,  or  of  tutors  or  guardians 
appointed  by  the  deceased  father,  and  confirmed  by  the  legal 
tribunals  of  the  country  in  which  he  was  domiciled  at  the  time  of 
his  death,  and  in  which  all  the  property  of  the  infant  is  situated  ? 
Is  it  possible  to  lay  down  this  proposition,  that  the  Court  of 
Chancery,  whenever  applied  to,  is  bound  to  appoint  guardians  to 

[  •122  ]  an  infant  resident  in  England  for  a  temporary  purpose,  *if  its 
father  be  dead  ?  The  mere  death  of  a  father  of  an  infant  domiciled 
abroad,  and  resident  here  for  health  or  education  or  amusement, 
with  the  consent  of  those  in  whom  the  parental  power  is  vested  by 
the  law  of  the  country  of  its  domicile,  cannot  necessarily  require 
the  expensive  and  useless  and  inconvenient  process  of  the  appoint- 
ment of  guardians  by  the  Lord  Chancellor.  It  would  be  ridiculous 
to  suppose  that  such  an  appointment  must  invariably  and  inflexibly 
be  made,  without  considering  whether  the  personal  safety  or 
personal  interests  of  the  infant  require  the  interference  of  the 
Court ;  although  the  infant  has  no  property  to  be  protected ;  and 
although  the  appointment  would  manifestly  be  injurious  to  the 
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infant  itself,  as  well  as  perplexing,  annoying,  and  detrimental  to    Johnstonb 
its  foreign   guardians.     The  benefit  of   the  infant,  which  is  the     beattib. 
foundation  of  the  jurisdiction,  must  be  the  test  of  its  right  exercise. 

Next  let  us  attend  to  the  facts  of  this  case,  which  were  regularly 
before  the  Lord  Chancellor  when  the  order  appealed  against  was 
made.  [His  Lordship  having  then  stated  the  facts  and  the 
proceedings  in  the  Court  below,  continued  as  follows :] 

If  this  order  is  to  stand,  guardians  must  be  appointed  as  officers  [  125  ] 
of  the  Court  of  Chancery ;  and  when  appointed  they  would  have  all 
the  rights  and  powers  of  guardians,  and  would  be  entitled,  under 
the  superintendence  of  the  Court,  to  the  care  of  the  infant  and  the 
management  of  all  her  property,  until  she  attained  the  age  of  21. 
The  guardians  so  to  be  appointed  are  not  in  the  nature  of  guardians 
ad  litem,  to  attend  to  the  suit  or  the  interests  which  it  involves ; 
but  general  guardians,  for  the  care  and  management  of  the  person 
and  property  of  the  infant  during  minority.  Now  I  am  humbly  of 
opinion  that  this  order,  so  absolutely  requiring  the  appointment  of 
guardians  to  this  infant,  as  officers  of  the  Court  of  Chanceryi 
superseding,  as  far  as  that  Court  can,  the  functions  of  the  tutors 
appointed  by  her  father  and  confirmed  by  the  Court  of  Session,  and 
directing  that  the  infant  and  all  her  property  shall  be  under  the 
care  and  management  of  the  Court  of  Chancery  during  her  minority, 
ought  not  to  be  supported ;  that  the  utmost  that  could  properly  have 
been  asked  would  have  been  to  direct  inquiry  whether  it  would  be 
for  the  benefit  of  the  infant  that  any  English  guardian  should  be 
appointed,  *but  that  there  was  no  case  made  even  for  directing  [  *i26  ] 
such  an  inquiry;  and  that,  both  orders  of  the  Yice-Chancellor 
having  been  reversed,  the  petition  ought  to  have  been  dismissed. 
My  noble  and  learned  friend  is  reported  to  have  said,  ''With 
respect  to  the  first  application  to  the  Yice-Chancellor,  I  think  it  was 
a  very  improper  one,  because  there  seems  to  have  been  nothing 
whatever  in  the  situation  of  the  infant  to  justify  such  an  applica- 
tion "  (1).  I  most  heartily  concur  in  that  observation.  There 
appears  to  me  to  have  been  nothing  in  the  situation  of  the  infant 
which  required  the  appointment  of  guardians  by  the  Court  of 
Chancery  on  the  6th  of  January,  1841 ;  and  I  think  there  was  as 
little  on  the  17th  of  AprU,  1841,  the  date  of  the  order  now  appealed 
against. 

When  the  case  was  argued  before  Lord  Cottenham,  it  would 
appear  that  the  only  points  discussed  at  the  Bar  were  the  regularity 

(1)  1  PhilHps,  31. 

4r-2 
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jouKSTONE  of  the  second  order  of  the  Vicb-Chancellob,  without  a  previous 
Beattie.  inquiry  by  the  Master  whether  the  tutors  were  to  be  considered 
testamentary  guardians  under  the  Act  of  12  Chas.  II.  c.  24 ;  and 
whether,  the  Court  exercising  the  power  of  appointment,  the  tutors 
named  by  the  father  were  not  entitled  to  be  preferred.  I  cannot 
help  thinking  that,  if  the  counsel  for  the  tutors,  instead  of  relying 
on  their  preferable  right,  and  trying  in  vain  to  support  their 
appointment  as  English  guardians  without  any  reference  to  the 
Master,  had  insisted  that  no  case  was  made  out  for  the  interference 
of  the  Court,  and  that  the  appointment  of  guardians  would  be 
prejudicial  to  the  infant,  the  petition  would  then  have  been 
dismissed.  The  second  order  of  the  Vice-Chancbllor  could  not 
stand ;  for  it  is  a  well-settled  and  a  very  reasonable  rule  of  practice, 
[  •127  ]  that  before  the  appointment  *of  guardians,  there  must  be  a 
reference  to  the  Master  to  inquire  who  are  fittest  to  be  appointed. 
That  order  being  set  aside,  and  there  being  no  sufficient  ground  for 
contending  that  the  tutors  were  to  be  treated  as  testamentary 
guardians.  Lord  Cottenham  properly  disposed  of  the  questions 
argued  before  him.  But  I  humbly  apprehend  that,  instead  of 
proceeding  to  make  an  order  by  which  guardians  were  to  be 
appointed,  and  the  person  and  property  of  the  young  lady  were  to 
be  under  the  care  and  management  of  the  Court  of  Chancery  till 
she  reached  21,  and  by  which  she  was  not  to  be  allowed  to  marry 
or  to  go  out  of  the  jurisdiction  of  the  Court  without  the  leave  of  the 
Lord  Chancellor,  he  ought  to  have  said  that,  under  the  circum- 
stances, neither  the  care  of  her  person  nor  the  management  of  her 
property  required  his  interference,  and  therefore  that  the  petition 
for  the  appointment  of  guardians  should  be  dismissed.  He  surely 
must  have  had  the  power  to  do  so,  although  there  was  no  appeal  by 
the  tutors  against  the  second  order,  and  they  were  willing  to 
acquiesce  in  it.  When  it  was  set  aside  at  the  instance  of  the  other 
party,  the  Lord  Chancellor  had  a  right  to  consider  what  was  the 
fit  order  to  be  substituted  for  it,  and  to  look  to  the  petition 
presented  by  the  tutors,  in  which  they  submitted  that  there  was  no 
occasion  for  the  appointment  of  guardians ;  and  the  petition  for  the 
appointment  of  guardians  ought  then  to  have  been  dismissed,  if  it 
ought  to  have  been  dismissed  by  the  Vice-Chancellor. 

[After  referring    to  the  arguments  of  counsel,  his    Lordship 
continued :] 
r  130  ]  If  the  care  of  the  person  of  the  infant  required  the  appointment 

of  guardians,  the  Court  might  undoubtedly  interpose  for  that 
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purpose,  irrespective  of  any  considerations  of  property ;  and  it  is  Johnstonk 
said  that  she  is  to  be  taken  as  wholly  unprotected,  because  brattir. 
according  to  the  authorities  the  tutors  appointed  by  the  law  of 
Scotland  can  in  no  degree  and  for  no  purpose  be  *recognised  in  [  *i^^  ] 
England.  I  must  first  observe  that  this  would  be  a  very  incon- 
venient doctrine,  and  would  lead  to  the  general  necessity  of 
appointing  guardians  for  all  foreign  infants  found  in  England 
who  have  lost  their  fathers.  I  suppose  it  is  admitted  that  the 
existence  and  power  of  the  father,  although  he  be  resident  abroad, 
would  be  recognised  by  the  Court  of  Chancery ;  although  it  is  said 
that  the  existence  and  authority  of  tutors  or  guardians  appointed 
by  the  law  of  the  country  in  which  the  child  is  domiciled,  would 
not  be  80  recognised.  But  after  a  diligent  attention  to  all  the 
cases  cited,  and  all  the  writers  referred  to  on  this  subject,  I  can 
find  no  authority  for  this  distinction.  The  foreign  jurists  are 
very  much  divided  as  to  the  extent  to  which  a  guardian  to  an 
infant  appointed  in  one  country  shall  be  recognised  in  another. 
Boullenois  (i),  Merlin  (2),  Vattel  (a),  Huberus  (4),  and  Hertius  (5), 
all  expressly  lay  down  that  the  guardian  duly  appointed  by  the 
law  of  the  country  where  the  infant  is  domiciled,  is  in  every  other 
country  to  have  the  same  powers,  and  is  entitled  to  assert  any 
claims  over  the  moveable  property  of  his  ward ;  and  to  sue  for 
debts  due  to  his  ward  in  foreign  countries,  without  having  any 
confirmation  of  the  guardianship  by  the  local  authorities,  although 
the  power  over  immoveable  property  belonging  to  the  ward  must 
entirely  depend  on  the  lex  loci  rei  siUe.  On  the  other  hand,  Paul 
Voet  (6)  and  other  jurists  deny  that  the  appointment  of  guardians 
has  an  extra-territorial  authority,  so  as  to  entitle  the  foreign 
guardian  virtute  officii  to  exercise  *any  rights,  powers,  or  functions  [  ♦132  ] 
over  the  property  of  his  ward,  situated  in  a  different  State  from 
that  in  which  he  was  appointed  guardian ;  and  such  appears  from 
Dr.  Story  (7)  to  be  the  law  in  the  dififerent  States  forming  the 
American  Union.  But  in  none  of  these  writers  is  there  the  least 
intimation  of  opinion  that  the  foreign  guardian,  whether  he  may 
assert  a  right  of  property  and  sue  in  his  own  name  or  not,  will  not 
be  recognised  so  far  as  the  care  of  the  person  of  the  infant  is 
concerned,  or  that  foreign  tribunals  will  appoint  new  guardians 

(1)  Obe.  4.  p.  51.  8.  2. 

(2)  Bep.  Absens.  c.  3,  art.  3,  s.  2,  (o)  Opera  de  Colli.  Leg.  s.  4. 
«.  2.  (6)  De  Stat.  s.  4,  c.  2. 

(3)  B.  2,  c.  7,  8.  85.  (7)  Confl.  of  Laws,  o.  13,  s.  504  a. 

(4)  De  Confiictu  Jjegum,  B.  1,  c.  3, 
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Johnstone  superseding  those  appointed  by  the  law  of  the  country  where  the 
Beattie.  infant  is  domiciled,  because  the  infant  happens  for  a  temporary 
purpose  to  be  within  the  territory  over  which  those  tribunals 
exercise  jurisdiction ;  and  I  cannot  help  thinking  that  Professor 
Story,  whose  authority  has  been  relied  upon  by^the  respondents, 
would  be  very  much  startled  at  the  idea  of  the  Court  at  New  York 
appointing  guardians  to  an  infant  domiciled  in  Kentucky,  and 
having  no  property  out  of  that  State,  because  the  infant  had  been 
sent  to  school  at  New  York  by  guardians  regularly  appointed  by 
the  proper  Court  in  Kentucky.  Indeed  I  know  that  the  present 
analogous  appointment  has  created  great  astonishment  among 
jurists  out  of  England,  and  is  not  considered  in  harmony  with  the 
enlightened  principles  on  which  the  law  is  generally  administered 
in  this  country. 

[After  referring  to  some  cases  which  had  been  cited,  but  which 
did  not  in  his  opinion  throw  much  light  on  the  subject,  his 
Lordship  concluded  his  judgment  by  expressing  a  strong  opinion 
that  the  petition  for  the  appointment  of  guardians  ought  to  be 
dismissed  by  the  House.] 

[  145  ]       Lord  Ljingdale  : 

Amidst  the  differences  of  opinion  which  exist  in  this  case,  it  is 
satisfactory  to  me  that  no  doubt  is  thrown  upon  the  jurisdiction  of 
the  Court  of  Chancery  to  appoint  guardians  for  any  infant  residing 
in  England.  The  whole  property  of  an  infant  may  be  situate  in  a 
foreign  country,  and  tutors  and  curators  of  the  person  and  estate 
of  the  infant  may  have  been  duly  appointed  according  to  the  law 
of  the  country  where  the  property  is ;  and  yet  it  may  be  evident 
that,  without  the  authority  of  a  guardian  duly  appointed  here,  and 
subject  to  the  control  of  the  Court  of  Chancery,  the  infant  may  be 
without  the  protection  which  may  be  absolutely  necessary  for  its 
[  •146  ]  welfare,  and  even  for  its  safety.  *The  jurisdiction  being  indis- 
putable, the  exercise  of  it  in  particular  cases  becomes  a  matter  of 
discretion  and  expediency,  depending  on  the  peculiar  circumstances 
of  each  case ;  and  it  is  alleged  that  in  this  case  the  Court  of 
Chancery  ought  either  to  have  appointed  the  Scotch  tutors  and 
curators  to  be  guardians,  as  was  done  by  the  second  order  of  the 
Vicb-Chancellob,  or  ought  otherwise  to  have  refused  to  interfere 
at  all,  because  no  misconduct  was  imputed  to  the  tutors  and 
curators. 

The  case,  as  far  as  it  is  known, — and  I  beg  emphatically  to  say, 
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as  far  as  it  is  known,  for  the  case  is  still  subject  to  inquiry  and  Johnstons 
investigation,  and  is  of  course  but  imperfectly  known,  appearing  beattie. 
only  on  the  affidavits  of  the  parties,  the  effect  of  which  may  be 
materially  altered, — but  the  case,  so  far  as  it  now  appears,  is  of 
the  most  simple  description.  An  infant,  whose  whole  property  is 
alleged  to  be  in  Scotland,  and  whose  tutors  and  curators  are 
usually  resident  in  Scotland,  is  now  resident  in  England  and 
entitled  to  the  protection  of  the  English  laws.  Her  grandfather, 
also  resident  in  England,  assuming,  as  he  has  a  perfect  right  to 
do,  to  be  the  next  friend  of  his  grandchild,  files  a  bill  in  her  name  in 
the  C!ourt  of  Chancery,  praying,  amongst  other  things,  that  her 
fortune  and  person  may  be  protected  by  the  Court,  and  that  proper 
directions  may  be  given  for  her  maintenance  and  education.  It 
may  have  been  right  or  wrong  to  institute  this  suit.  The  usual 
and  proper  mode  of  trying  that  question  is  to  apply  to  the  Court  of 
Chancery,  on  behalf  of  the  infant,  to  have  it  inquired  into  and 
ascertained  whether  the  suit  is  beneficial  or  prejudicial  to  the 
interests  of  the  infant.  If  upon  inquky  it  appears  to  be  contrary 
to  the  interests  of  the  infant  that  the  suit  should  be  prosecuted, 
the  ^Court  stays  the  further  prosecution  of  it,  and  charges  the  [  *U7  ] 
costs  upon  those  by  whom  the  suit  has  been  improperly  com- 
menced ;  but  in  this  case  there  has  been  no  application  made 
for  any  such  inquiry,  and  upon  the  bill  being  filed  the  infant 
became  a  ward  of  the  Court  of  Chancery  ;  and  at  the  same  time  it 
became  the  duty  of  the  Court  to  protect  her  interests,  or  to  see 
that  they  were  duly  protected.  The  usual  and  regular  mode  of 
doing  this  is  by  appointing  guardians.  It  is  true  that  if  an  infant 
be  improperly  detained  by  any  unauthorized  person,  the  Lord 
Chancbllob  may,  by  writ  of  liabeas  corpus,  have  the  infant  brought 
before  him  and  set  free.  But  upon  a  habeas  corptts  I  apprehend 
that  the  Lord  Chancellor  has  no  more  authority  than  is  possessed 
by  a  Judge  at  common  law ;  and  for  the  protection  of  the  infant, 
that  authority  is  of  a  very  different  kind  and  of  greatly  inferior 
efficacy  to  that  which  is  possessed  by  the  Court  of  Chancery  on  the 
appointment  of  a  guardian. 

The  order  complained  of  refers  it  to  the  Master  to  approve  ftf 
proper  persons  to  be  guardians,  to  inquire  and  state  the  infant's 
age,  what  relations  she  has,  and  the  nature  and  amount  of  her 
fortune,  and  on  what  grounds  he  approves  of  any  particular 
persons  to  be  guardians ;  and  he  was  to  consider  a  scheme  for  the 
residence  of  the  infant,  and  wbftt  would  b^  proper  tg  be  allowed  for 
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Johnstone  her  maintenance  and  education.  This  is  very  nearly  the  order 
Beattie,  which,  in  ordinary  cases,  is  made  by  the  Court  for  the  protection 
of  infants,  within  its  jurisdiction,  on  whose  behalf  its  protection  is 
required.  The  guardians  appointed  under  such  orders  are  properly 
to  be  considered,  as  has  been  stated  by  my  noble  and  learned 
friend,  as  officers  of  the  Court  appointed  to  carry  its  intentions 
into  effect  and  to  act  under  its  control  for  the  benefit  of  the  infants. 
[  ♦148  ]  *In  approving  of  guardians  under  the  order,  the  Master  is  bound 
to  use  his  best  discretion  to  make  all  necessary  and  proper  inquiries, 
and  to  take  all  the  circumstances  of  the  infant  into  his  considera- 
tion. The  Scotch  tutors  and  curators,  whom  I  assume  for  the 
purpose  to  have  been  properly  appointed,  being  out  of  the 
jurisdiction  and  consequently  not  subject  to  the  control  and 
authority  of  the  Court,  it  would  not  seem  to  be  consistent  with 
sound  discretion  to  appoint  them  sole  guardians,  unless  other 
arrangements  could  be  at  the  same  time  made  to  secure  for  the 
infant  that  protection  which  it  is  the  duty  of  the  Court  to  afford. 

But  it  may  be  admitted,  and  I  think  propei*ly,  that  the  appoint- 
ment of  tutors  and  curators  by  the  father,  though  it  may  not  be 
valid  in  England,  is  entitled  to  the  greatest  and  most  attentive 
consideration,  and  that  the  Court  of  Chancery  would  be  strongly 
inclined  to  act  upon  it  so  far  as  it  could  consistently  with  its  duty 
of  maintaining  that  authority  over  the  infant  which  is  so  entirely 
necessary  for  the  protection  of  the  infant  while  in  England.  One 
obvious  mode  of  attending  to  the  appointment  made  by  the  father 
of  tutors  and  curators  resident  in  Scotland,  and  at  the  same  time 
of  securing  the  authority  and  control  of  the  Court  over  the  person 
of  the  infant  while  in  England,  would  be  to  associate  in  the 
guardianship  some  persons  residing  in  England,  with  the  tutors 
and  curators  residing  in  Scotland ;  and  when  we  are  considering  a 
case  of  discretion,  it  is  important  to  observe  that  an  offer  of  this 
kind  was  made  to  the  complaining  parties  by  the  Lord  Chancellor, 
before  he  pronounced  the  order  now  in  question. 
It  has  been  supposed  that  the  order  will  lead  to  a  direct  conflict 
[  *U9  ]  between  the  laws  or  the  Courts  of  "^England  and  Scotland,  and  that 
the  order  is  so  expressed  as  wholly  to  exclude  the  Scotch  tutors 
and  curators  from  the  office  of  guardians.  I  conceive  this  to  be 
wholly  erroneous ;  we  ought  to  presume  that  the  Courts  of  England 
and  Scotland  will  be  equally  anxious  to  do  that  which  may  appear 
to  be  most  beneficial  to  the  infant.  The  person  is  in  the  one 
country,  the  property  is  said  to  be  wholly  in  the  other,    Instead  of 
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conflicting  with  one  another,  why  should  not  the  respective  Courts  Johnstone 
of  the  two  countries  be  mutually  assistant  in  promoting  their  beattie. 
common  object?  We  are  not  to  presume  the  existence  of  any 
feeling  likely  to  prevent  them  from  so  acting  as  to  promote  the 
common  object,  in  the  manner  authorized  by  their  respective  and 
independent  jurisdictions  and  forms ;  and  although  it  is  not  to  be 
expected  that  either  the  Master  would  approve  or  the  Court  appoint 
persons  resident  out  of  the  jurisdiction  to  be  sole  guardians ;  yet 
there  is  nothing  in  the  order  to  prevent  the  Scotch  tutors  and 
curators  from  proposing  themselves  to  be  guardians  together  with 
one  or  more  persons  resident  in  England,  who  might  also  be  pro- 
posed by  themselves,  approved  of  by  the  Master,  and  appointed 
by  the  Court ;  and  in  the  peculiar  circumstances  of  this  case  it 
may  possibly  appear,  upon  the  inquiry  before  the  Master,  that 
it  would  be  beneficial  to  the  infant  to  have  guardians  both  in 
England  and  Scotland. 

One  part  of  the  order  requires  the  Master  to  consider  of  a  scheme 

for  the  residence  of  the  infant;   and  it  being  supposed  in  the 

argument  that  there  is  some  general  and  inflexible  rule  binding  the 

Court  to  keep  its  infant  wards  within  the  jurisdiction,  it  is  thence 

inferred  that  under  this  order  the  Master  cannot  consider  whether 

the  infant  ought  at  any  time  to  be  permitted  *to  reside  in  or  to  visit      [  *no  ] 

Scotland.    It  is  undoubtedly  a  general  and  useful  rule  that  an 

infant  ward  is  not  to  go  out  of  the  jurisdiction  without  special  leave, 

and  in  the  absence  of  special  circumstances ;  but  when  special 

circumstances  occur — and  it  may  appear  by  the  Master's  report 

that  they  exist  in  this  case — the  special  leave  is  always  given. 

There  are  infant  wards  of  the  Court  now  abroad  with  leave  given, 

sometimes  for  the  general  benefit  of  the  infants,  sometimes  for  the 

sake  of  health  or  peculiar  instruction,  and  even  for  the  sake  of 

amusement.    The  infants  who  become  wards    of    the  Court  of 

Chancery  have  indeed  great  and  peculiar  protection,  but  they  are 

not  debarred  of  any  freedom  or  of  any  advantages  which  the  most 

careful,  considerate,  and  liberal  parent  would  desire  his  child  to 

possess. 

Those  who  imagine  that  the  Court  acts  necessarily  upon  any 
fixed  and  inflexible  rules  in  the  management  of  infants,  appear  to 
me  to  forget  the  paternal  and  discretionary  nature  of  the  juris- 
diction, the  great  care  and  anxiety  with  which  the  interests  of  the 
infant  wards  are  constantly  attended  to,  the  changes  of  regulation 
which  are  so  easily  made  even  from  day  to  day,  if  required  by 
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Johnstone    a  change  of  circumstances,  and  the  extent  to  which  all  technical 
Beat'tib.      a-nd  positive  rules  are  made  to  bend  to  the  peculiar  circumstances 
which  may  be  from  time  to  time  presented  by  individual  cases. 

I  consider  it  to  be  premature  and  useless  to  speak  of  plans  of 
management,  and  the  consequences  of  them,  or  the  difficulties  of 
carrying  them  into  execution,  till  the  subject  has  been  fully 
investigated,  and  the  facts  are  ascertained  and  stated,  and  the  plan 
is  proposed  in  the  Master's  report.  But  I  may  perhaps  be  allowed 
[  'isi  ]  to  observe,  that  if  it  should  ultimately  *appear  most  beneficial  to 
the  infant  to  reside  sometimes  in  Scotland,  sometimes  in  England, 
if  guardians  were  appointed,  some  or  one  of  them  resident  in 
England  and  some  or  one  of  them  resident  in  Scotland ;  and  if  it 
should  unhappily  become  necessary  to  call  upon  the  Courts  of  the 
two  countries  to  exercise  their  powers,  I  know  of  nothing  which 
would  render  it  impracticable  for  the  English  Court  of  Chancery  to 
order  the  guardian  resident  in  England  to  deliver  up  the  infant  to 
the  guardian  resident  in  Scotland.  And  why  should  we  doubt  that 
the  Scotch  Courts  would  consider  beneficial  to  the  infant  the  same 
course  of  management,  which  upon  evidence  and  consideration  had 
been  approved  by  the  English  Court  of  Chancery ;  and,  if  necessary, 
order  the  guardian  resident  in  Scotland,  being  the  tutor  or  curator 
there,  to  deliver  up  the  infant  to  the  guardian  resident  in  England  ? 
I  cannot  anticipate  differences  of  opinion,  or  that  either  of  the 
Courts  would  have  any  difficulty  in  directing  that  which  would  be 
most  beneficial  to  the  infant.  It  is  not  reasonable  to  suppose  that 
the  guardians  to  be  appointed  under  the  order  will  conflict,  or  that 
the  Courts  of  the  two  countries  will  conflict  in  such  a  matter.  It  is 
possible  that  in  carrying  out  any  scheme  difficulties  may  arise, 
more  especially  if  those  whose  duty  it  is  to  concur  in  all  things  for 
the  benefit  of  the  infant  should  refuse  or  neglect  to  do  so.  If  diflS- 
culties  should  occur,  they  must  be  met  as  they  best  may,  by 
adopting  that  course  which  under  the  circumstances  shall  appear  to 
be  for  the  benefit  of  the  infant ;  but  at  present  it  does  not  appear 
to  me  that  there  is  any  difficulty  whatever.  The  infant  is  here, 
and  entitled  to  the  protection  of  the  Court  of  Chancery ;  and  it  is, 
amongst  other  things,  to  be  inquired  where  she  ought  to  reside. 
[  •152  ]  ♦Whether  she  ought  to  remain  here  or  to  be  sent  to  Scotland,  it  is 
in  either  case  necessary  to  appoint  a  guardian  who  may  have  a 
legal  control  over  her  person,  to  protect  her  whilst  here,  or,  if 
proper,  to  deliver  her  to  the  person  duly  appointed  to  protect  her  in 
Scotland, 


VOL.  Lix.]     1843.     H.  L.     10  CL.  &  FIN.  152—153. 


59 


It  has  been  stated  that  it  would  be  unsafe  and  imprudent  to  take 
the  infant  to  reside  in  Scotland,  and  the  tutors  and  curators  have 
expressed  no  intention  to  remove  her  to  Scotland  ;  and  in  this  state 
of  things  the  complaint  made  of  this  order  is  somewhat  singular. 
The  tutors  and  curators  seem  to  say  that  the  infant  ought  to  be  in 
England,  where  she  cannot  be  protected  by  the  Courts  of  Scotland, 
which  have  no  jurisdiction  over  her  person  in  England.  At  the 
same  time  they  say  that  she  ought  not  to  be  protected  by  the 
Courts  of  Chancery  in  England ;  and  therefore  that  in  the  result 
she  ought  to  be  left  in  England  to  the  care  or  neglect  of  the  tutors 
and  curators  resident  in  Scotland,  free  from  the  control  of  or 
responsibility  to  the  laws  relating  to  guardianship  which  prevail  in 
either  country. 

My  Lords,  for  the  reasons  which  I  have  stated,  I  am  of  opinion 
the  order  complained  of  ought  to  be  affirmed. 


JOHNBTOKB 

r, 

Beattib. 


The  judgment  of  the  House  was  that  the  appeal  be  dismissed  and 
the  order  complained  of  affirmed.  No  order  as  to  the  costs  of  the 
appeal. 


[lo3] 


IN   COMMITTEE  OF  PEIVILEGES. 
The  Tracy  Peerage. 

(10  Clark  &  Finnelly.  154—192.) 

Evidence — Old  prayer-book — Age  of  handwriting — Expert  evidence — 
Totnbetone — Inscription. 

The  case  of  a  claimant  to  a  Peerage  depending  on  the  genuineness  of 
entries  written  in  an  old  prayer-book,  and  dated  1728  and  1729,  several 
witnesses,  whose  occupations  for  a  long  time  made  them  so  conversant 
with  manuscripts  of  different  ages,  that  they  could  take  on  themselves  to 
name  the  period  in  which  any  manuscript  previous  to  the  year  1700  was 
written,  were  all  of  opinion  that  the  entries  were  written  in  the  early  pai*t 
and  before  the  middle  of  the  last  century,  and  at  or  about  the  period  of 
their  dates. 

Held,  that  such  evidence  is  but  small  testimony,  hardly  entitled  to  any 
weight,  especially  as  the  book  containing  the  entries  was  not  satisfactorily 
identified. 

A  claimant  to  a  Peerage,  after  his  case  was  referred  to  the  House  of 
Lords,  and  evidence  taken  on  it,  presented  an  additional  case,  alleging  an 
inscription  on  a  tombstone  in  a  churchyard  in  Ireland ;  which,  if  proved, 
would  sustain  his  claim.  The  tombstone  could  not  be  produced.  Several 
witnesses  from  the  neighbourhood  swore  positively  that  they  saw  the 
tombstone  and  inscription  about  20  years  ago.  There  was  no  material 
discrepancy  in  their  statements,  nor  were  any  witnesses  called  to  contradict 
them. 

Held,  that  the  evidence  was  not  sufficient  of  the  existence  of  the  tomb^ 


1889. 
May  7. 
June  18. 

184». 

March  21. 

May  2,  30. 

JUMtf  9. 

Lord 

Lyndhurst, 

L.C. 

Loi-d 
Campbell. 

Lord 
Brougham. 

[154] 
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The  Tracy  stone  or  of  the  inscription ;  and  that  the  neglect  of  the  claimant  to  produce 

Pebraor.  this  material  part  of  his  case  earlier,  induced  a  suspicion  of  fraud ;  which 

could  not  be  removed  without  the  production  of  the  tombstone,  or  of  other 
witnesses  of  greater  credit  from  the  neighbourhood. 

A  PETITION  was  presented  to  the  House  of  Lords  in  the  year  1835, 
by  Joseph  Tracy,  of  Geashill,  in  the  King's  County  in  Ireland, 
as  Viscount  Eathcoole,  setting  forth  the  creation  and  descent  of  the 
dignity  of  Baron  and  Viscount  Tracy,  of  Rathcoole  in  the  county  of 
Dublin,  and  praying  their  Lordships  to  allow  him  to  prove  his  right 
to  vote  at  the  election  of  representative  Peers  of  Ireland  (i).  The 
House  referred  the  petition  to  the  Lords  Committees  for  Privileges ; 

[  'loo  ]  but  before  any  *proceeding  was  taken  thereon,  the  petitioner  died. 
His  son  and  heir,  James  Tracy,  then  presented  his  petition  to  his 
late  Majesty,  praying  that  it  might  be  **  declared  and  adjudged 
that  he  was  entitled  to  the  title  and  honours  of  Viscount  and 
Baron  Tracy,  of  Rathcoole  in  the  kingdom  of  Ireland  (2).  That 
petition  was  referred  by  his  Majesty  to  the  Attoniey-Oeneml 
{Sir  J.  Campbell),  and  with  his  report  annexed  was  referred  by 
her  present  Majesty  to  the  House  of  Lords,  and  by  the  House  to 
the  Lords  Committees  for  Privileges. 

The  evidence  produced  in  support  of  the  petitioner's  case  before 
the  Committee  for  Privileges,  at  their  several  sittings  on  the 
7th  May  and  18th  June,  1839,  and  21st  March,  1843, — consisting 
of  inrolments,  wills,  registers  of  births  and  deaths,  pedigrees,  and 
monumental  inscriptions, — showed  that,  by  letters  patent  dated  the 
12th  of  January,  1642,  Sir  John  Tracy,  of  Toddington,  in  the 
county  of  Gloucester,  knight,  was  created  Baron  and  Viscount 
Tracy  of  Rathcoole  in  the  county  of  Dublin,  in  the  kingdom  of 
Ireland  ;  To  hold  to  him  and  the  heirs  male  of  his  body :  That  he  was 
succeeded  by  his  only  son  Robert,  second  Viscount  Tracy,  who, 
being  twice  married,  had  by  his  first  wife  seven  sons,  and  by  his 
second  wife  two  sons,  hereinafter  mentioned :  That  John,  the  eldest 
of  the  seven  sons,  succeeded  to  the  dignities  on  the  death  of  his 
father  in  1662,  and  was  himself  succeeded  in  the  year  1687  by  his 
eldest  son  William,  fourth  Viscount  and  Baron  Tracy :  That  this 
William  died  in  1712,  leaving  an  only  son,  Thomas  Charles  Tracy, 
fifth  Viscount,  who  died  in  1756,  and  was  succeeded  by  his  eldest 

[  ♦ise  ]  son,  also  named  Thomas  Charles,  who  died  without  issue  *in  1792, 
when  the  titles  devolved  on  his  half-brother  the  Rev.  Dr.  John  Tracy, 
seventh  Viscount ;    upon    whose   death,   without  issue,   his  only 

(1)  67  Lords  Jour.  139.  (2)  70  Lords  Jour.  599. 
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surviviog  brother  Henry  Leigh  Tracy  became  eighth  and    last    XhkTbacy 

Peebagk 
Viscount  and  Baron  Tracy,  and  died  in  1797,  leaving  an  only  child, 

a  daughter,   afterwards  the  wife  of  Mr.   Charles  Hanbury,  who 

thereupon  took  the  name  of  Tracy,  and  has  been  lately  created 

Lord  Sudeley. 

The  only  points  worth  notice  that  occurred  in  the  reception  of 
the  above  evidence  were  the  following : 

1.  The  incumbent  of  the  united  parishes  of  Doddington  and 
Didbrooke,  in  Gloucestershire,  being  too  old  and  infirm  to  attend 
the  Committee  with  the  registers,  his  curate  for  Doddington 
produced  the  registers  of  both  parishes,  saying,  on  cross-examina- 
tion, that  he  was  curate  of  the  one  parish  only,  and  had  the  joint 
custody  of  the  register  thereof  with  the  incumbent ;  that  the  two 
parishes  had  separate  registers,  kept  in  the  same  iron  chest ;  and 
that  there  was  another  curate  for  Didbrooke  parish. 

To  an  objection  taken  by  the  Attoj-ney-General,  that  the  witness 
was  not  connected  with  Didbrooke,  the  counsel  for  the  claimant 
submitted,  and  said  he  would  on  a  future  day  produce  that  register 
by  the  curate  of  Didbrooke  ;  and  he  did  so. 

2.  The  inrolment  of  the  letters  patent,  dated  18th  of  Charles  the 
First  (1642),  creating  the  dignity  in  Sir  John  Tracy,  being 
produced  by  a  clerk  from  the  Record  Office  in  the  Bolls  Chapel,  the 
Committee  inquired  whether  search  had  been  made  for  the  original. 
The  counsel  for  the  claimant  answered  that  the  letters  patent  could 
not  be  in  the  possession  of  the  claimant,  nor  in  any  possession  to 
which  he  could  get  access :  he  did  not  inherit  any  property  from, 

nor  was  he<.*personal  representative  of,  the  last  Viscount;  and       [*i^7] 
therefore  he  had  no  muniments  to  refer  to,  nor  was  he  entitled  to 
search  among  the  muniments  in  the  possession  of  those  who  have 
the  family  property. 

The  Committee  then  received  the  inrolment,  and  an  examined 
copy  thereof  was  given  in  and  read. 

8.  Mr.  King  produced  from  the  Heralds'  College  a  book  containing 
a  pedigree,  among  others,  of  the  Tracys,  signed  by  two  persons  of 
that  name.  He  described  it  as  the  original  visitation  book  of  the 
county  of  Gloucester,  taken  in  1628  of  William  Camden,  Clarenceux 
King-at-Arms,  in  pursuance  of  a  commission  of  visitation  granted  to 
him  by  James  the  First.  The  book  had  no  title-page  or  date,  nor 
did  Camden's  name  appear  in  it ;  but  it  appeared  from  an  inrolment, 
before  received  in  evidence,  that  a  commission  of  visitation  was 
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The  Tbact  granted  to  him  the  Ist  of  James  the  First,  and  there  was  no  doabt 
that  he  was  Clarenceux  King-at-Anns  and  living  in  1623.  The 
book  was  numbered  G.  17,  and  had  the  same  appearance,  in  all 
respects,  as  the  other  visitation  books  in  the  College,  of  prior  and 
subsequent  dates ;  as  those  numbered  C.  16  and  C.  18.  The  pedigrees 
in  book  G.  17  had  the  date  1628. 

The  Attoniey-Gemral  objected  to  the  reception  of  this  book,  with- 
out prejudice  to  its  being  offered  again  if  further  evidence  could  be 
given  of  its  authenticity ;  and  the  counsel  for  the  claimant  withdrew 
it,  but  afterwards,  on  the  production  of  certain  wills  supplying  such 
evidence,  the  Attorney-General  withdrew  his  objection,  and  the 
pedigree  was  received. 

The  further  evidence  taken  at  the  sittings  of  the  Committee  on 
the  2nd  and  80th  May,  1843,  showed  that,  in  1797,  all  the  male 
descendants  of  Robert,  the  second  Viscount  and  Baron  Tracy,  by  his 
[  *168  ]  first  *wife,  were  extinct,  and  therefore  the  succession  to  the  dignities 
opened  to  his  male  descendants  by  the  second  wife ;  by  whom,  as 
before  stated,  he  had  two  sons,  namely  Eobert  Tracy  and  Benjamin ; 
that  this  Robert  was  a  member  of  the  Middle  Temple,  called  to  the 
Bar  in  1673,  and  appointed  a  Judge  of  the  Gourt  of  Common  Pleas 
at  Westminster  in  1700 ;  that  he  retired  from  the  Bench  in  1726, 
and  died  in  1785,  at  the  age  of  80  years. 

The  petitioner  sought  to  derive  his  descent  directly  from  Judge 
Tracy ;  and  his  statement  was  this :  that  the  Judge  had  three  sons : 
first,  Robert,  who  died  without  issue ;  second,  Richard,  who  left  an 
only  son  who  died  without  issue, — all  which  was  clearly  proved ; — 
and  third,  William :  that  this  William,  whom  the  petitioner  claimed 
for  his  ancestor  (his  great  grandfather),  settled  in  Ireland,  having 
incurred  his  father's  displeasure  by  marrying  a  Miss  Mary  O'Brien, 
daughter  of  a  merchant  in  Dublin ;  that  by  his  said  wife  he  had  two 
sons,  James  Tracy  and  Timothy,  both  born  in  Dublin  in  1729  and 
1730  respectively;  after  which  he  removed  with  them  and  their 
mother  to  a  place  called  Ross,  in  the  King's  County,  and  dying 
there  in  1734,  was  buried  in  Castlebrack,  in  the  Queen's  County ; 
that  his  eldest  son,  James,  lived  at  Gurteen,  in  the  parish  of 
Geashill  before  mentioned,  and  died  there  in  1794,  leaving,  besides 
other  issue,  the  first-mentioned  petitioner,  Joseph  Tracy,  his  eldest 
son,  the  father  of  this  claimant. 

To  prove  that  the  Judge  had  a  son  named  William  (which  was 
one  of  the  difficulties  of  the  case),  the  register  of  St.  Andrew's, 
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Hoi  bom,  was  produced,   showing  an   entry,   dated   the  22nd  of    The  Tracy 
February,  1698,  of  the  baptism  of  "William,  son  of  Robert  Tracy,     ^==^^^*^- 
Esq.,  and  Ann,  in  Tuck's  Court;"  but  there  was  no  *proof  that       [  *159] 
this  Robert  Tracy  was  the  Robert  who  became  the  Judge.     Refer- 
ence was  also  made  to  a  statement  in  **  the  Baronetage  of  England, 
by  Arthur  Collins,'*  published  in  1720,  that  Mr.  Justice  Tracy  had 
three  sons,  Robert,  Richard,  and  William,  then  living;  but  this 
statement  was  not  admissible  in  evidence.     A  family  prayer-book 
was  next  produced,  containing  the  following  entries ;  on  the  title 
page: 

"James  O'Brien,  September  1st,  1730:  " 

and  on  the  other  side  of  that  page, — 

"Married  in  Dublin,  April  17th,  1728,  William,  son  of  the 
Honourable  Robert  Tracy  (late  one  of  the  English  Judges),  to 
Mary,  daughter  of  Mr.  James  O'Brien,  merchant." 

"  James  Tracy,  their  eldest  son,  born  January  27th,  1729." 
"  Timothy  Tracy,  second  eldest,  born  June  26th,  1730." 

And  on  page  39  of  the  same  book,  on  the  backs  of  two  copper- 
plates: 

"  This  book  belonged  to  my  grandfather,  James  O'Brien,  after- 
wards to  my  father  William  Tracy,  who  was  an  Englishman :  it 
contains  the  entry  of  his  marriage,  and  the  births  of  my  elder 
brother  James  and  my  own.  I  now  give  it  to  my  nephew,  Joseph 
Tracy  of  Geashill. 

"  Coole,  August  10th,  1796.  Timothy  Tracy." 

A  second  printed  case,  laid  by  the  claimant  before  the  Committee 
by  leave  of  their  Lordships,  contained,  in  addition  to  the  above 
statements,  a  reference  to  an  inscription  on  a  tombstone,  which  was 
stated  to  have  formerly  stood  in  the  burial  ground  of  Casilebrack, 
in  the  Queen's  County,  and  was  as  follows : 

"  Erected  by  Mary  Tracy,  to  the  memory  of  her  husband  William 
Tracy,  Esq.,  late  of  Ross  in  the  King's  County,  the  third  son  of  the 
Honourable  Robert  Tracy,  late  one  of  the  Judges  of  the  Common 
Pleas  in  England ;  who  departed  this  life  the  15th  October,  1734." 

And  on  the  2nd  of  May,  1843,  several  witnesses  were  ^examined       [  *160  ] 
respecting  this  tombstone  inscription,  and  also  the  entries  in  the 
prayer-book.   First,  as  to  the  prayer-book  produced  from  the  custody 
of  the  claimant;    Mrs.  Mary  Atkin,  examined  by  the  Solicitor'' 
General,  who  was  then  counsel  for  the  claimant  together  with  Sir 
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The  Tract  living,  and  also  his  sisters,  and  their  children,  though  the  will  does 
not  take  any  notice  of  them. 

Then,  with  regard  to  the  will  of  Richard's  son,  he  leaves  his 
property  to  a  cousin  and  his  heirs.  That  affords  presumptive  proof 
that  he  died  without  any  issue.  Therefore  the  whole  of  the  descen- 
dants from  the  Judge  by  his  elder  sons,  Robert  and  Richard,  have 
failed  upon  the  death  of  the  son  of  Richard. 

That  being  the  state  of  the  case  in  England,  observation  is  now 
to  be  made  with  regard  to  William,  the  third  son  of  the  Judge. 
Assuming  for  a  moment  that  the  baptism  of  St.  Andrew's,  Holbom, 
in  1792,  which  is  unaccounted  for  in  any  other  way,  and  which 
seems  not  likely  to  relate  to  any  other  person,  relates  to  the  son  of 
the  Judge, — "  the  son  of  Robert  Tracy,  Esq.,  and  Ann,  his  wife,  in 
Tuck's  Court," — there  is  no  trace  to  be  found  in  England  of  the 
burial  or  marriage  of  that  William,  although  numerous  registers 
[  ♦173  ]  have  *been  searched  for  that  purpose.  Then,  there  being  no  trace 
to  be  found  of  him  after  his  birth  in  England,  the  question  arises 
whether  or  not  there  is  evidence  to  satisfy  your  Lordships  that  he 
had  removed  from  this  country  to  Ireland.  Now,  our  statement, 
according  to  tradition,  is,  that  he  was  married  in  Dublin.  I  do  not 
know  whether  the  affidavit  of  Carroll,  to  which  my  learned  friend 
has  referred,  contains  anything  on  that  subject.  I  have  not  seen 
it  before.  I  could  not  put  it  in  evidence,  though  it  is  admissible 
in  evidence  against  the  claimant,  who  laid  it  before  the  Attotney- 
General. 

LoBD  Campbell: 

Any  document  laid  by  a  claimant  before  the  Attomey-Generaly 
and,  with  his  report,  referred  to  the  House,  becomes  evidence. 

The  Attorney-General  read  the  passages  before  extracted  from 
Carroll's  affidavit,  with  emphasis  on  the  passage  stating  that 
Mrs.  Tracy  died  in  1750;  which  he  said  was  86  years  before 
Mrs.  Atkin's  imaginary  conversation  with  her  in  Dublin. 

The  Solicitor-General  proceeded,  [addressing  himself   to  the 
question  of  the  custody  of  the  prayer-book] : 

[  175  ]  There  is  another  observation  to  be  made  on  the  prayer-book. 

We  have  called  before  your  Lordships  certain  witnesses  for  the 
purpose  of  deposing  to  the  appearance  of  handwriting.  That  is 
evidence  to  which  I  neither  on  this  or  any  other  occasion  would 
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say  any  implicit  credit  is  to  be  given ;  for  I  think  parties  are  very    The  Tracy 
likely  to  make  mistakes  as  to  the  date  or  ages  of  handwriting ;  but 
I  think  that  evidence  extremely  valuable  in  this  respect,  that  there 
is  nothing  in  the  character  of  the  handwriting  of  this  entry  at  all 
inconsistent  with  the  date  which  it  purports  to  bear. 

LoBD  Campbell: 

Your  second  witness  as  to  the  handwriting,  says  he  considers  it 
impossible  that  that  could  be  the  handwriting  of  a  person  born  in 
1692. 

Thb  Lord  Ghancbllob: 
Yes,  he  said  that  certainly. 

Lord  Bbouoham  :  [17^] 

It  is  in  the  evidence  of  Sir  T.  Phillips  :  "  Do  you  think  that  that 
could  be  the  handwriting  of  a  gentleman  of  education  who  was  born 
in  the  year  1692?"—"  No,  I  do  not  think  it  could." 

Thb  Lobd  Ghancbllob: 

I  think  he  said  also  that  it  might  be  the  handwriting  of  a  person 
living  in  1780. 

Lord  Gampbbll: 

That  it  might  be  the  handwriting  of  a  person  living  in  1780,  but 
not  of  a  person  born  so  long  ago  as  the  seventeenth  century. 

Lord  Brougham: 

He  is  asked,  "  You  assign  to  this  writing  a  period  from  1740  to 
1760?  "  His  answer  is,  *'  About  the  middle  of  last  century."  To 
be  sore  a  person  bom  in  1692  might  have  been  living  in  1750,  he 
would  be  only  58  years  of  age :  but  he  would  retain  the  character 
of  the  writing  as  he  learned  and  practised  writing  when  a  boy.  I 
do  not  think  this  evidence  is  much  to  be  depended  upon. 

The  SoUcitor-General  : 

It  is  clear  that  his  impression  was,  that  it  was  written  by  a  person 
about  the  date  be  expressed ;  though  when  he  was  asked  whether 
it  was  likely  to  be  the  writing  of  a  person  bom  in  1692,  he  might 
feel  some  doubt, 

6—2 
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thbTbacy    The  Lord  Chancellor: 
Peerage. 

I  think  the  utmost  effect  of  that  evidence  is,  that  it  amounts 

to  nothing  further  than  that  the  writing  is  not  inconsistent  with 

the  date. 

Lord  Brougham: 

That  there  is  nothing  on  the  book  which  is  inconsistent  with 
the  date;  but  a  great  deal  of  observation  arises  upon  the  view, 
I  think. 

The  Solicitor-Oeneral  : 

The  witnesses  called  for  this  purpose  are  persons  constantly  in 
the  habit  of  examining  into  these  matters.  The  first  of  them,  Sir 
F.  Madden,  stated  very  positively  his  belief  that  it  was  the  writing 
of  that  period. 

[  177  ]       Lord  Brougham  : 

I  do  not  think  Sir  F.  Madden  a  very  strong  witness,  though 
he  was  very  zealous. 

The  Solicitor-General  : 
Those  witnesses  could  have  no  interest  in  the  matter,  my  Lord. 

Lord  Campbell: 

Certainly  not ;  but  then  they  are  witnesses  on  one  side,  and  I 
am  very  sorry  to  say  that  respectable  witnesses  are  apt  to  form  a 
strong  bias.  Those  witnesses  did,  in  my  opinion,  give  very 
extraordinary  evidence. 

The  Lord  Chancellor: 

He  (Sir  F.  Madden)  says,  "  I  see  no  reason  to  the  contrary." 
That  is  about  the  extent  of  it. 

Lord  Brougham  : 
It  is  small  testimony. 

The  Solicitor-General  : 

At  all  events  the  evidence  is  of  this  value,  that  those  witnesses 
who  are  conversant  with  the  writing  of  the  time,  and  not  only  with 
the  writing  but  with  the  appearance  of  the  documents  of  the  time, 
were  of  opinion  on  looking  at  this  book  that  the  writing  was  of  the 
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date  which  it  purported  to  be,  and  that  the  entry  was  a  genuine    thb  Thaoy 
entry.    The  prayer-book  may  be  stated  to  have  long  belonged  to       *"*^®^ 
the  family ;  I  am  not  aware  of  any  observation  arising  upon  the 
face  of  the  book. 

Loan  Brougham  : 
Will  you  read  the  entry  ? 

The  Solicitor-General: 

"Married  in  Dublin,  April   17th,   1728,  William,  son  of  the 
Honourable  Robert  Tracy,  late  one  of  the  English  Judges,  to  Mary, 
daughter  of  Mr.  James  O'Brien,  merchant." 
"  James  Tracy,  the  eldest  son,  born  January  27th,  1729." 
"  Timothy  Tracy,  the  second  eldest,  born  January  20th,  1730." 

Lord  Brougham: 
That  is  all  written  at  the  same  time. 

The  SoUcitorGeneral : 

It  appears  so.  Your  Lordships  *have  the  evidence  of  Mrs.  Atkin;  [  ♦178  ] 
you  have  the  affidavit  of  Carroll ;  and  there  is  this  evidence,  to 
which  I  have  called  your  Lordships'  attention,  as  to  the  appearance 
of  the  writing,  and  of  the  book  itself,  which  is  produced  from 
Mr.  Tracy's  possession ;  and  it  will  be  for  your  Lordships  to  say 
what  weight  is  to  be  given  to  that  testimony.  The  book  does  not 
stand  alone,  for  there  is  another  matter  in  evidence,  the  tombstone, 
to  which  there  have  been  many  witnesses. 

Lord  Gamprbll: 

Either  the  prayer-book  or  the  tombstone  would  be  sufficient,  if 
the  evidence  of  either  was  satisfactory. 

Thb  Lord  Chancellor  : 

I  think  Mrs.  Atkin  never  saw  the  book  but  once,  and  then  it  was 
put  in  her  hand  for  a  minute.  This  took  place  57  years  ago ; 
and  when  she  was  examined  by  the  attorney  for  the  claimant, 
she  says  he  never  produced  the  book  to  her.  She  never  saw  it  till 
she  was  at  the  Bar,  and  then  having  a  glance  at  it,  she  said  she 
thought  it  was  the  same  book  and  the  same  handwriting.  I  think 
that  is  what  she  states.  I  am  sure  I  should  find  it  very  difficult  to 
speak  to  the  identity  of  a  book  or  inscription  at  such  a  distance 
of  time. 
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ThbTbacy    Lord  Campbell: 
Pesbagb. 

I  do  not  think  she  speaks  to  the  identity  of  the  book. 

The  Lord  Chancellor: 

She  says  it  was  of  the  same  size  and  colour.  That  is  all  the 
evidence  to  the  identity  of  the  book.  She  may  be  mistaken  with 
respect  to  the  book. 

The  Solicitor-General  : 

With  regard  to  the  other  head  of  evidence,  the  inscription  on  the 
tombstone ;  that  rests  upon  a  great  quantity  of  evidence  admitted 
at  your  Lordships'  Bar. 

Lord  Campbell: 
[  *179]  According  to  the  evidence  at  the  *Bar,  when  did  this  tombstone 

first  come  to  the  knowledge  of  the  claimant  ? 

The  Solicitor  "General : 
I  do  not  think  there  is  any  evidence  of  that. 

The  Lord  Chancellor: 

There  was  no  evidence  before  the  Attoi-ney-Gcnercd  upon  that 
tombstone. 

Lord  Sudeley: 
Nor  any  mention  of  it  in  the  case  in  the  year  1889. 

Lord  Campbell: 

As  the  evidence  now  stands,  does  it  appear  when  that  first  came 
to  the  knowledge  of  the  claimant  ? 

The  Solicitor-General  : 
I  am  not  aware  that  it  does,  my  Lord. 

The  Lord  Chancellor: 
I  am  quite  satisfied  that  it  does  not. 

The  Solicitor-General  : 

I  will  call  your  Lordships'  attention  to  the  evidence  upon  that 
head.  Your  Lordships  recollect  a  very  respectable  clergyman  and 
several  other  witnesses,  who  spoke  to  the  nature  of  the  church- 
yard where  this  tombstone  was.     It  appears  to  have  been  a   very 
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nnprotecied  place,  and  it  is  in  evidence  that  from  time  to  time  tomb-    the  Tracy 
stones  were  taken  away  by  the  people  of  the  surrounding  country  :  a     ^***^*^^*^ 
person  of  the  name  of  Macavoy  is  particularly  mentioned  as  having 
taken  away  some  of  those  tombstones  for  the  purpose  of  building. 
We  have  generally  very  conflicting  evidence  upon  the  subject  of 
tombstone  inscriptions,  as  in  the  Leigh  Peerage. 

The  Lobd  Chancellor  : 
There  was  conflicting  evidence  in  that  case,  certainly. 

The  Solicitor-General: 

A  great  deal.  Witnesses  were  there  called  to  prove  that  a 
monument  existed  in  a  particular  place,  and  persons  acquainted 
with  the  place  were  then  called  to  contradict  that  testimony;  and 
it  is  certainly  worthy  of  observation  in  *this  case,  that  when  we  are  [  *180  ] 
told  of  a  great  number  of  persons  living  round  this  place,  rather 
as  a  reflection  on  our  not  calling  any  respectable  witnesses,  there 
has  been  no  contradiction  of  any  sort  to  this  statement  with  regard 
to  the  monument.  No  less  than  seven  witnesses  have  spoken  to 
the  inscription.  It  was  recollected  for  this  reason,  that  it  was  a 
matter  which  excited  considerable  attention,  that  there  should  be 
buried  in  the  churchyard  of  Castlebrack  in  Ireland,  the  son  of  a 
Judge  in  this  country.  Persons  having  been  asked  to  note  that 
fact,  and  the  inscription  being  impressed  upon  their  minds,  they 
are  able  therefore  to  state  to  your  Lordships  that  they  did  see  such 
a  monument  with  such  inscription  at  the  time. 

The  Solicitor-General,  after  reading  from  the  printed  evidence 
the  examination  and  cross-examination  of  the  witnesses  to  the 
tombstone,  and  explaining  what  appeared  obscure  or  confused  in 
their  testimony  *  *  BuhTaitted,tha,txmlesB  the  Attorney-General  [  isi  ] 
was  prepared  to  ofier  some  evidence  to  contradict  these  witnesses, 
the  case  of  the  claimant  was  made  out. 

Lord  Campbell: 

Can  you  afford  any  explanation  why  the  inscription  on  the  tomb- 
stone was  not  brought  forward  till  so  late?  It  appears  in  the 
Attorney-General's  report,  which  is  lying  on  the  table,  and  to  which 
their  Lordships  will  refer,  that  no  such  evidence  was  laid  before 
him  in  1836,  nor  was  it  brought  before  the  House  in  1838,  when 
the  first  case  was  printed.  I  am  most  anxious  to  hear  any 
explanation  why  this  tombstone  evidence  was  not  brought  forward 
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The  Tracy  at  an  earlier  period  of  the  proceedings ;  for  some  of  these  Tracys 
were  living  at  no  great  distance,  and  this  tombstone  appears, 
according  to  the  account  of  the  witnesses,  to  have  been  very  well 
known.  The  inscription  is  decisive,  if  genuine,  and  therefore  one 
is  startled  at  least  at  its  not  being  furnished  at  an  earlier  stage. 

The  Lobd  Chancellor  : 

If  it  was  talked  about,  it  is  extraordinary  it  was  not  brought 
forward  by  the  family.  The  reason  the  witnesses  gave  for  remem- 
bering it  is,  that  it  was  thought  an  extraordinary  circumstance. 

Lord  Brougham: 

So  extraordinary  that  one  of  them  took  a  copy  of  it  80  years  ago. 

Lord  Campbell: 

The  evidence  would  have  been  quite  decisive,  if  satisfactory. 

[♦182]      Why  then  should  it  *not  have  been  brought  forward  when  the 

claim  was  made  by  the  father  or  the  son?    It  appears,  by  the 

Attoi-ney-GeneraVs  report,  that  the  case  at  that  time  rested  only  on 

the  prayer-book. 

Lord  Brougham  : 

I  am  not  satisfied  with  what  the  witnesses  say,  that  the  people 
living  in  the  neighbourhood  would  build  houses  with  tombstones :  I 
think  those  are  the  very  last  things  they  would  take.  The  Irish 
people  regard  all  these  things  with  too  much  veneration  to  use  them 
in  that  way. 

The  Lord  Chancellor: 

The  claim  has  been  depending  more  than  seven  years,  and  the 
tombstone  is  said  to  have  been  in  existence  about  16  years  ago. 

Lord  Brougham  : 

And  the  memorandum  taken  by  Mr.  Tarlton  is  sworn  to  have 
been  kept  15  years  after  1813.  When  the  witness  is  asked,  "  Why 
did  you  keep  the  memorandum  about  the  tombstone  ?  "  he  says, 
"  Because  an  uncle  of  mine  was  connected  with  the  family." 

The  Lord  Chancellor  : 

Ten  years  before  the  claim  it  was  known,  according  to  the 
evidence,  to  many  persons  in  the  district.     It  is  almost  impossible 
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that  it  sboald  not  have  reached  the  ears  of  these  parties,  if  it  was  Thb  Tract 
true.  There  was  some  evidence  to  show  that  there  were  gentlemen 
living  in  the  neighbourhood  and  connected  with  the  parish;  but  no 
attempt  has  been  made  to  produce  them.  That,  it  may  be  said, 
cuts  both  ways  ;  but  in  a  claim  of  Peerage,  one  would  expect  the 
very  best  evidence  of  such  an  inscription  to  be  brought  forward  by 
the  claimant,  who  is  bound  to  make  out  his  case.  It  being  now 
brought  forward,  it  should  be  accredited  by  persons  of  education 
and  character  in  Ireland:  such  evidence  would  have  been  very 
material.  There  was  an  examination  as  to  the  "^names  of  persons  [  ^183  ] 
of  respectability  living  in  the  neighbourhood. 

The  Solicitor-General : 

In  the  examination  of  the  first  witness,  the  Attorney-Oeneral  for 
Ireland  referred  to  such  persons.  From  that  description  of 
examination,  I  thought  it  referred  to  persons  whom  he  meant  to 
produce.  The  witness  Quarter  is  asked,  "  How  many  priests  are 
there  belonging  to  the  chapel  of  Cloncundeny  ?  "  —  "Three." 
Then  he  is  asked,  "Do  you  know  any  other  gentleman  living  in 
the  neighbourhood,  who  was  living  there  25  years  ago?" — "Yes, 
Mr.  Meredith."  "  Is  he  a  gentleman  ?  " — "  A  gentleman  farmer." 
"Was  he  resident  there  20  or  25  years  ago?" — "Near  where  I  live 
now."  "When  you  left  Castlebrack  25  years  ago,  when  you  saw  the 
tombstone,  were  there  any  gentlemen  resident  there  who  are  now 
living  ?  " — "  The  son  of  Mr.  Mackavoy  was  there."  "  Is  he  alive 
still?" — "Yes."  "Is  there  any  other  gentleman  of  that  neighbour- 
boody  besides  Mr.  Mackavoy,  who  was  there  25  years  ago  ?  " — 
'•  There  is  Mr.  Delany."  "  How  near  to  the  churchyard  does  he 
live  ?  " — "  Two  miles,  or  a  mile  and  a  half."  "  Did  he  ever  go  to 
the  churchyard  ?  "— "  Yes."     "  He  is  still  alive  ?  "— "  Yes." 

Lord  Bbougham  : 

There  were  in  Ireland  means  to  have  got  the  most  respectable 
persons,  who  are  thus  vouched  to  have  been  living  there  25  years 
ago,  and  who,  therefore,  must  have  recollected  the  tombstone  if  it 
was  there.  One  respectable  man  who  was  known  in  the  country, 
some  neighbouring  gentleman,  would  have  been  quite  invaluable. 

Thb  Lobd  Ghakcellob: 

The  question  is  whether,  in  a  case  of  Peerage,  we  can  safely  act 
apon  this :  we  are  here  as  a  jury. 
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Thb  Tracy  The  Solicitor-General  : 

Peebaob. 

I  do  not  apprehend   there  is    any  distinction   between    such 

[  '184  ]      witnesses  as  are  *adverted  to  by  one  of  your  Lordships,  and  Patrick 

Boyne.     I  should  have  said  that  he  is  a  witness  to  whom  his 

Lordship's  observation  would  apply. 

Lord  Sudbley: 

Patrick  Boyne  mentioned  several  gentlemen,  as  Mr.  Warburton 
and  Mr.  Newcombe  and  others. 

The  Solicitor 'Genei-al : 

But  here  are  these  seven  witnesses,  speaking  to  the  fact ;  if  any 
one  of  those  respectable  gentlemen  living  on  the  spot  was  aware 
of  that  fact  being  mis-stated,  he  might  have  been  brought  to 
contradict  them. 

The  Lord  Chancellor: 
But  the  affirmative  lies  upon  you. 

The  SoliciUyr 'General : 

My  Lords,  there  are  persons  who  have  a  strong  interest  in 
opposing  this  claim;  and  I  must  say  it  is  remarkable  that,  if  it  can 
be  met,  it  is  not  met. 

The  Lord  Chancellor: 

We  know  nothing  of  any  parties.  The  Attorney-General  appears 
here  for  the  Crown,  and  our  duty  here  is  to  advise  the  Crown.  The 
case  of  the  claimant  should  be  made  out  beyond  all  suspicion  or 
doubt.  It  is  a  matter  in  which  we  cannot  retrace  our  steps.  You 
may  come  again  if  you  can  mend  your  case ;  but  if  we  come  to  a 
wrong  conclusion  in  admitting  the  claim,  it  is  final.  However  the 
question  is,  whether  upon  your  case  we  at  present  are  satisfied  with 
the  evidence.  I  do  not  think  there  is  sufficient  evidence  of  the 
identity  of  the  book  :  I  am  not  convinced  as  to  the  identity  of  the 
book,  depending  upon  the  testimony  of  that  one  witness,  Mrs.  Atkin. 

The  Attorney-General  : 

I  will  satisfy  your  Lordship  in  a  moment ;  I  will  not  trouble  you 

with  any  other  evidence  but  that  relating  to  that  book.     It  is  clear 

[  *185  ]      that  Mary  O'Brien  died  in  1760;  it  is  so  stated  *in  the  case  printed 

in  1838,  and  her  grandson  (Carroll)  discloses  that  that  was  the  fact. 
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Thb  Lord  Ghancbllob  :  Tue  Tracy 

Pebrage. 
But  then  they  say  that  there  is  no  certificate  of  burial  in  1750, 

and  there  is  in  1787. 

The  Attorney-General : 

There  is  nothing  to  identify  the  certificate  which  appears  on  the 
evidence,  and  it  is  contradicted  by  the  witness,  who  states  that  his 
grandmother  was  buried  at  Castlebrack  in  1750,  along  with  her 
husband. 

The  Solicitor 'General  : 

Mrs.  Atkin  says  that  she  was  buried  at  the  Bound  Church  in 
Dublin. 

Thb  Lobd  Chancellor  : 

Then  you  produce  a  certificate  from  the  Bound  Church;  what 
are  the  terms  of  it  ? 

The  Solicitor-General : 
"  Mrs.  Tracy,  widow." 

The  Attorney-General  : 
There  are  many  widow  Tracys  in  Ireland. 

The  Solicitor-General  : 

Carroll,  in  his  statement  before  the  Attorney-General  in  1886 
states  that,  according  to  his  belief,  his  grandmother  died  in  1750. 
Surely  that  can  be  no  answer  to  this  certificate,  corroborated  by  the 
evidence  of  Mrs.  Atkin,  who  has  sworn  positively  to  the  fact  that 
she  was  living  in  1786,  and  died  in  1787. 

The  Attorney-General  read  Carroll's  affidavit  of  the  conversations 
he  had  heard  between  his  mother  and  uncle  about  their  family : 

**  Deponent  heard  them  also  say  that  their  mother  was  buried  at 
Castlebrack,  in  the  Queen's  County,  with  their  father."  That  is 
the  statement  the  grandson  gives  as  the  statement  made  in  his 
hearing  by  his  uncle,  one  of  the  children  of  William  and  Mary. 
Against  this  my  learned  friend  puts  in  the  testimony  of  a  witness, 
who  answers  an  advertisement  subsequently  to  the  case  being  on 
your  Lordships'  table ;    *and  your  Lordships  will  find  from  the       [  •ise  l 
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The  Tbacy  particular  period  that  it  is  impossible  those  members  of  the  family 
should  not  know  when  their  mother  died,  and  where  she  was  buried. 
This  is  the  case  the  claimant  put  forward  in  1836,  before  the  then 
Attorney-General;  and  in  his  old  case,  which  your  Lordships  have 
upon  your  table,  you  will  find  this  statement :  ''  William  Tracy 
(the  Judge's  son)  died  in  1734,  and  Mary  his  wife,  late  Mary 
O'Brien,  in  1750;  and  were  both  buried  at  Gastlebrack,  in  the 
Queen's  County,  in  Ireland."  That  is  the  claimant's  own 
statement.     *    *    * 

The  Solicitor 'General : 
[  187  ]  *    *    With  regard    to  the    statement   of    my  learned  friend 

♦188]  as  to  Carroll's  aflSdavit,  I  conceive  that  it  is  of  no  *weight.  It 
is  a  statement  of  tradition,  made  by  a  party  many  years  after- 
wards. He  says  he  heard  it  stated  in  the  family  that  a  certain 
party  died  in  a  particular  year;  and  the  whole  objection  to  the 
claim  is  to  rest  on  that  mistake  of  the  person  making  that  affidavit. 
There  is  no  other  attempt  at  objection  made,  except  by  saying  that 
the  claimant  makes  this  statement,  proceeding  on  that  affidavit, 
part  of  his  printed  case.  The  claimant  only  copies  the  affidavit; 
and  proceeding  on  it,  he  puts  down  the  death  of  Mrs.  Tracy  as  in 
1750,  because  Carroll  in  1836  says  she  died  in  that  year.  Bat 
when  you  have  a  witness  who  speaks  to  the  fact  of  having  seen  her 
in  the  year  1786,  in  Dublin,  and  to  conversations  with  her,  then  are 
you  to  believe  that,  or  to  say  that  that  witness  is  guilty  of  perjury, 
because  a  witness,  who  speaks  from  the  statements  of  others,  states 
his  belief  that  she  died  in  1750?  I  humbly  submit  to  your 
Lordships  upon  this  evidence,  uncontradicted,  that  the  claimant  has 
made  out  his  case.  We  show  that  the  William  Tracy  buried  at 
Castlebrack  was  the  son  of  an  English  Judge ;  and  if  so,  supported 
as  that  is  by  the  other  parts  of  the  case,  the  claimant  is,  I  submit, 
clearly  entitled  to  this  Peerage. 

The  Attorney-General  again  read  the  greater  part  of  Carroirs 
affidavit  of  what  he  had  heard  his  mother  and  uncle  say  about  their 
family. 

The  Lord  Chanoellob: 

I  have  heard  every  part  of  the  evidence,  and  I  do  not  feel  that  we 
can  report  to  the  Grown  that  the  claimant  has  established  his  case 
upon  this  testimony.  I  am  not  satisfied  as  to  the  identity  of  the 
book  to  which  the  witness  speaks;  nor  am  I  satisfied  as  to  the 
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existence  of  the  tombstone.  I  should,  therefore,  hambly  move  your  Thb  Tbact 
Lordships  to  resolve  that  the  ^case  has  not  been  satisfactorily  made  r  ^^g^  ■. ' 
out  on  the  part  of  the  claimant. 

Lord  Brougham: 

I  entirely  agree  with  my  noble  and  learned  friend ;  I  do  not  think 
the  evidence  at  all  satisfactory.  I  do  not  mean  to  impute  any 
perjury  to  Mrs.  Atkin ;  the  conversation  she  speaks  to  was  50  years 
ago ;  she  never  had  seen  this  prayer-book  since,  or  looked  into  it 
until  she  saw  it  at  this  Bar.  It  is  a  very  suspicious  circumstance 
to  my  mind:  she  swore  that  when  she  was  examined  by  Mr. 
Bourdillon  he  did  not  show  her  the  prayer-book,  and  that  she  had 
not  seen  it  since  the  year  1786,  before  she  was  brought  here.  To 
my  mind  the  whole  matter  appears  extremely  suspicious ;  and  when 
I  look  at  the  autograph — without  having  the  knowledge  of  Sir 
Frederick  Madden,  or  Sir  Thomas  Phillips,  of  handwriting — I  think 
there  is  not  anything  more  plain  than  the  fact  that  this  is  a 
schoolboy's  hand.  With  respect  then  to  the  entry  in  the  prayer- 
booky  in  my  opinion  its  identity  is  not  established. 

As  to  the  tombstone,  I  entirely  agree  with  my  noble  and  learned 
friend;  I  think  it  is  exceedingly  dangerous  to  give  credit  to  the 
evidence  of  these  witnesses,  having  been  brought  forward  at  the 
eleventh  hour  and  in  the  urgency  of  the  case,  when  the  case  had 
been  so  long  before  the  Attomey-Oeneral :  and  under  the 
circumstances  I  do  not  think  it  incumbent  upon  the  Attorney- 
General  to  call  witnesses  to  disprove  the  existence  of  the  tombstone, 
when  its  existence  is  proved  only  by  the  most  unsatisfactory 
evidence. 

Lord  Campbbll: 

I  agree  with  my  noble  and  learned  friends  that  the  claimant  has 
not  made  out  his  case ;  and  I  have  the  strong  conviction  that  the 
case  is  founded  in  fraud  and  forgery.  Your  Lordships  will  ^observe  [  *  190  ] 
that  it  was  necessary  that  the  claimant  should  prove  that  the 
person  who  was  undoubtedly  his  ancestor,  was  the  son  of  the 
English  Judge.  To  support  that,  there  is  not  a  particle  of  written 
evidence.  From  the  baptismal  register  of  William,  the  son  of  the 
Judg^,  there  is  no  doubt  the  Judge  had  a  son  William ;  but  there 
is  not  a  particle  of  evidence  to  show  that  William,  the  son  of  the 
Judge,  was  the  ancestor  of  the  claimant.  There  is  neither  register, 
nor  settlement^  nor  will ;  but,  on  the  contrary,  the  will  of  the  Judge 
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The  Tract    is  strong  evidence  to  show  that  the  Judge  at  that  time  had  no  son 
Pkeraoe 

William  alive ;  for  in  that  will  he  appears  to  take  notice  of  all  the 

members  of  his  family,   but  takes  no  notice  whatever  of  that 

William.    It  is  suggested  that  William  had  given  him  offence  by 

going  to  Ireland  and  marrying  a  person  of  obscure  station  in  life ; 

but  that  is  mere  suggestion ;  there  is  no  evidence  of  it  whatever : 

the  mere  circumstance  of  the  Judge  taking  no  notice  of  William 

leads  to  a  very  strong  inference  that  William  had  died  before  his 

father,  and  not  that  he  was  then  alive,  and  had  children  alive, 

according  to  the  evidence  which  is  sought  to  be  applied  to  him  (i). 

When  the  case  came  before  the  Attoi'ney'General,  it  was  rested 

wholly  upon  this  prayer-book.    Now  I  should  say,  upon  the  whole 

appearance,  this  entry  is  a  forgery ;  with  the  degree  of  knowledge  I 

have  acquired  of  handwriting,  that  is  the  view  I  have  taken  of  the 

subject.     The  person  supposed  to  have  written  this,  is  supposed  to 

have  been  bom  in  1692.     There  was  a  witness  (Sir  Frederick 

Madden)  who  undertook  to  say  that  it  was  the  handwriting  of  about 

[  *i9i  ]       the  middle  of  the  last  century.     I  do  not  mean  to  throw  *any 

reflection  on   Sir  Frederick  Madden.    I  dare  say  he  is  a  very 

respectable  gentleman,  and  did  not  mean  to  give  any  evidence  that 

was  untrue ;  but  really  this  confirms  the  opinion  I  have  entertained ; 

that  hardly  any  weight  is  to  be  given  to  the  evidence  of  what  are 

called  scientific  witnesses ;  they  come  with  a  bias  on  their  minds  to 

support  the  cause  in  which  they  are  embarked ;  and  it  appears  to 

me  that  Sir  Frederick  Madden,  if  he  had  been  a  witness  in  a  cause 

and  had  been  asked  on  a  different  occasion  what  he  thought  of  this 

handwriting,  would  have  given  a  totally  different  account  of  it.     Sir 

Frederick  Madden  and  another  witness,  on  the  reference  to  the 

Attorney 'General^  stated  their  belief.     Having  the  honour  to  hold 

the  office  of  Attomey-General  at  the  time  this  representation  was 

made,  I  advised  that  the  case  should  be  referred  to  your  Lordships ; 

and  now  we  have  the  evidence  of  Sir  Frederick  Madden  and  Sir 

Thomas  Phillips ;   and  they,  I  think,  instead  of  their  proving  that 

this  is  or  could  be  the  handwriting  of  the  person  supposed  to  have 

written  it,  the  effect  of  the  evidence  taken  altogether  shows  that 

this  cannot  have  been  the  handwriting  of  the  person  supposed  to 

have  written  it ;  and  I  feel  bound  to  suppose  that  this  is  an  attempt 

to  bolster  up  the  case  by  a  forged  document.    Any  other  evidence 

which  there  is,  I  must,  under  those  circumstances,  view  with  the 

(1)  It  was  in  evidence  that  William      1734 ;  and  that  Judge  Tracy  died  in 
Tracy,  the  claimant's  ancestor,  died  in      1735. 
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greatest  Buspicion;    for  it  is  not  enough  to  say  that  they  may    theTbact 

Pkkraoe 
discard  this :  that  they  have  a  very  good  case  without  it. 

My  Lords,  with  reference  to  the  other  part  of  the  case,  I  was 
anxious  to  know  from  the  Solicitor-GenercU  what  plausible  reason 
could  be  assigned  for  the  tombstone  not  being  brought  forward  at 
an  earlier  period.  It  would  appear  that  this  claim,  first  brought 
forward  by  the  claimant's  father,  has  been  in  agitation  *for  10  or  [  *192  ] 
11  years;  it  was  before  the  Attorney-General  in  the  year  1886, 
having  been  begun,  I  believe,  in  1882.  If  there  had  been  a  tomb- 
stone with  this  inscription  on  it,  it  must  have  inevitably  been 
known  to  the  claimant ;  he  would  have  stated  its  existence  in  the 
original  case,  and  brought  it  forward  before  the  Attoimey-General  ; 
there  is  not  the  slightest  reason  given  for  its  not  being  brought 
forward,  and  I  cannot  help  coming  to  the  conclusion  that  it  is 
brought  forward  finally,  on  the  conviction  that  without  it  they 
could  not  succeed.  It  is  proved  in  evidence  that  there  are  Tracys 
in  that  part  of  Ireland,  but  who  appear  to  have  been  chiefly 
Roman  Catholics.  According  to  the  afiidavit  which  has  been  read, 
some  of  the  members  of  this  family  were  residing  in  that 
neighbourhood,  and  who  therefore  must  have  been  aware  of  this 
inscription  on  the  tombstone,  if  it  existed.  I  am  of  opinion  that 
the  evidence  which  has  been  laid  before  your  Lordships  does  not 
establish  the  claim;  that  it  is  defective;  and  that  the  case  is 
attempted  to  be  supported  by  forgery  and  perjury.  I  have  no 
hesitation,  therefore,  in  concurring  in  the  motion  made  by  my 
noble  and  learned  friend,  that  the  claimant  has  not  made  out 
his  case. 

It  was  then  resolved,  that  the  claimant  hath  not  made  out  his 
claim  to  the  title,  honour,  and  dignity  of  Viscount  and  Baron  Tracy, 
of  Rathcoole,  in  the  kingdom  of  Ireland. 

And  it  was  ordered,  that  the  Chairman  do  report  the  said 
resolution  to  the  House. 

The  House  affirmed  the  resolution,  and  the  same  was  reported  to 
her  Majesty. 
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IN  COMMITTEE   OF  PRIVILEGES. 
The  Fitzwalter  Peerage. 

(10  Clark  &  FinneUy,  193-199.) 

Evidence — Proof  of  handwriting— Professional  witness — Solicitor. 

On  a  claim  to  an  ancient  Peerage,  a  family  pedigree,  produced  from  the 
proper  custody,  and  purporting  to  have  been  made  by  an  ancestor  of  the 
claimant  before  the  year  1751,  was  offered  in  evidence,  on  proof  of  the 
handwriting,  by  a  witness  who  had  been  for  many  years  inspector  of  franks 
and  of  official  correspondence ;  and  who  said  that,  from  a  few  inspections  he 
had  of  two  or  three  other  documents  which  were  proved  to  be  of  the  same 
ancestor's  writing,  he  had  formed  in  his  mind  such  a  standard  of  the 
character  of  his  handwriting  as  to  be  able,  without  immediate  comparison 
with  those  documents,  to  say  whether  any  other  document  that  might  be 
produced  to  him  was  or  was  not  in  the  same  handwriting.  Held  that  the 
evidence  was  inadmissible. 

Held  that  the  claimant's  solicitor,  who  said  he  had  acquired  a  knowledge 
of  the  character  of  the  ancestor's  handwriting  from  having  had  occaBion 
from  time  to  time,  in  the  course  of  his  business  for  the  claimant,  to  examine 
several  deeds  and  other  documents  written  or  signed  by  the  ancestor,  and 
which  came  to  the  claimant  together  with  property  formerly  belonging  to 
that  ancestor,  was  a  competent  witness  to  prove  the  handwriting  of  the 
pedigree. 

A  POINT  on  the  admissibility  of  evidence,  somewhat  similar  to  the 
first  point  in  the  preceding  case,  was  decided  a  few  days  previonsly 
in  another  case,  which  is  still  pending  before  the  Committee  of 
Privileges.  This  was  the  claim  of  Sir  Brook  William  Bridges, 
Bart.,  to  the  Barony  of  Fitzwalter,  which  was  created  by  writ  of 
summons  in  the  year  1295,  and  fell  into  abeyance  in  1756,  on  the 
death  of  Benjamin  Mildmay,  the  17th  and  last  Lord  Fitzwalter, 
without  surviving  issue. 


Mr.  Loftua  Wigram  and  Sir  Harris  Nicolas^  the  claimant's 
counsel,  proposed  to  put  in  evidence  some  family  pedigrees,  which 
were  produced  from  the  proper  custody ;  no  objection  was  made  to 
them  in  that  respect.  They  purported  to  have  been  made  by 
[  '194  ]  *Edmund  Fowler,  who  was  proved  to  have  died  in  1751.  He  had 
stood  in  the  direct  line  of  the  claimant's  ancestors,  being  the 
father  of  his  grandmother,  one  of  the  coheiresses  to  the  Barony, 
being  also  third  son  and,  in  the  events  which  happened,  heir  of 
Francis  Mildmay  (or  Fowler),  who  was  first  cousin  and  coheir  of 
the  said  Benjamin,  last  Lord  Fitzwalter.  So  that  if  those  pedigrees 
could  be  proved  to  have  been  of  the  writing  of  this  Edmund 
Fowler,  they  would  be  admissible  in  evidence  for  the  claimant,  as 
declarations  made  by  a  deceased  relative  of  circumstances  respecting 
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t>be  state  oi  liis  family  and  immediate  relatives  (i).    They  had  been        The 
offered  in  evidence  before  the  Attorney-General,  on  the  reference  of     pebbaob. 
the  clEamant's  petition  to  him,  but  were  rejected  for  want  of  proof 
of  the  handwriting. 

The  way  in  which  it  was  proposed  now  to  prove  the  handwriting 
was  this:  first,  by  producing  from  the  Prerogative  Office  Mr. 
Fowler's  will, — already  received  in  evidence  for  other  purposes, — 
and  four  other  documents,  which  were  proved  to  be  of  his  hand- 
writing: namely,  a  confidential  letter  written  by  him  to  the 
steward  of  his  manor  of  St.  Clear's  Hall,  Essex ;  another  letter  by 
him,  appointing  a  gamekeeper  within  that  manor ;  a  memorandum 
in  an  accoont  book ;  and  a  deed  of  settlement  of  property  comprised 
within  the  said  manor.  These  were  produced  from  the  closet 
containing  the  claimant's  family  muniments,  including  the  title* 
deeds  of  the  said  manor  and  property,  which  now  belong  to  him  in 
right  of  his  grandmother.  It  was  proved  that  the  deed  of  settle- 
ment had  been  repeatedly,  and  very  recently,  acted  upon,  and  that 
all  the  documents  had  the  genuine  signature  of  "  E.  Fowler."  It 
was  next  proposed  *to  prove  the  identity  of  the  signer  of  those  [  *195  ] 
documents  with  the  writer  of  the  pedigrees,  by  comparison  of  the 
handwriting  of  the  latter,  with  the  signatures  to  the  proved 
documents ;  and  for  that  purpose, — 

Mr.  Lewis  Silvester  Glarac  was  examined  : 

He  said,  in  answer  to  the  questions  put  to  him  by  the  counsel 
and  Lords,  that  he  held  for  18  years  the  office  of  inspector  of  franks 
in  the  General  Post  Office ;  and  after  the  abolition  of  the  franking 
privilege,  he  had  become  inspector  of  official  correspondence  :  that 
he  had  much  experience  in  distinguishing  the  characters  of  hand- 
writing, and  was  consulted  on  this  matter  upon  important  occasions. 
Being  then  asked  if  he  had  examined  the  signatures  of  E.  Fowler  to 
three  of  the  documents,  the  deed,  the  will,  and  the  appointment  of 
gamekeeper,  all  which  were  produced  to  him,  he  said  he  had 
examined  the  signature  to  the  will  in  the  Prerogative  Office  twice, 
and  looked  four  or  five  times  at  the  signatures  to  the  letter  and 
other  documents  of  Edmund  Fowler,  and  to  the  handwriting  of  the 
entries  in  the  account  book  and  of  queries  on  the  pedigree  of  the 
Mildmay  family,  at  the  office  of  the  claimant's  solicitor ;  and  he 
considered  that  by  the  inspections  he  had  made,  he  was  so  familiar 
with  the  handwriting  of  the  person  by  whom  these  documents  were 

(i;  See  Voivles  v.  Young,  9  R.  E.  P.  157  (13  Ves.  pp.  143  et  seq.) 
B.B. — vol*.  I-IX.  6 
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Tbb  written  or  signed,  that,  without  any  immediate  comparison  with 
Pbebaoe.  them,  he  should  be  able  to  say  whether  any  other  document 
produced  was  or  was  not  in  the  handwriting  of  the  same  person. 
He  believed  all  these  documents  to  have  been  signed  by  the  same 
person ;  and  he  did  not  form  his  opinion  merely  from  the  signatures, 
but  more  from  the  general  similarity  of  the  letters,  which,  he  said* 
were  written  in  a  remarkable  character. 

[  196  ]  The  Attomey-General,  having  before  objected  to  the  examination 

of  this  witness,  again  submitted  that  his  evidence  was  not  receiv- 
able, not  being  the  knowledge  of  handwriting  acquired  by  a  person 
in  the  ordinary  course  of  business,  giving  him  a  practical  acquaint- 
ance with  the  writing  of  a  particular  person.  The  rule  of  admitting 
professional  skill  in  handwriting  had  been  carried  too  far,  and  ought 
not  to  be  extended.  The  courts  of  law  were  accordingly  becoming 
more  strict.  This  witness  was  not  familiar  with  the  handwriting, 
which  he  undertook  to  prove,  from  a  course  of  business,  like  a 
party's  solicitor  or  steward,  or  like  a  parishioner  admitted  as  a 
witness  in  some  cases  ;  but  he  had  studied  the  handwriting  for  the 
purpose  of  speaking  to  the  identity  of  the  writer.  A  person  who 
reads  a  medical  or  chemical  book  with  the  utmost  attention,  for 
the  purpose  of  giving  evidence  on  a  question  of  medicine  or 
chemistry,  is  not  an  admissible  witness  for  such  purpose. 

Mr.  Wigram,  being  asked  by  Lords  of  the  Committee  whether 
he  could  refer  to  any  case  in  which  a  person  who  had  studied  hand- 
writing for  the  purpose  of  evidence  was  allowed  to  be  examined, 
referred  to  1  Phillips  on  Evidence,  p.  492  (7th  edit.),  and  to 
2  Starkie,  p.  875  (2nd  edit.),  and  cited  some  of  the  cases  mentioned 
in  the  notes  to  those  passages:  Bi-une  v.  Ratvling8{i),  Taylor  v. 
Cooke  (2),  Doe  d.  Tilman  v.  Tairer{3),  and  Smith  v.  Sainshury  (4). 
He  added  that  Mr.  Starkie,  in  the  passage  referred  to,  says, 
'*  Where  the  antiquity  of  the  writing  makes  it  impossible  for  a 
witness  to  swear  that  he  ever  saw  the  party  write,  comparison 
[  *197  ],  of  handwriting  with  documents  *known  to  be  in  his  handwriting 
has  been  admitted; "  and  he  then  in  a  note  cites  the  authorities 
for  that  doctrine.  But  this  witness  goes  farther  than  actual  com- 
parison of  the  handwriting;  for  he  says  emphatically,  that  from 
the  inspections  he  has  had  of  the  handwriting  in  the  admitted 

(1)  8  R.  E.  632  (7  East,  283,  n.).  (3)  1  Ey.  &  M.  141. 

(2)  8  Price,  652.  (4)  38  E.  E.  802  (5  Car.  &  P.  196). 
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doetunents,  his  mind  is  so  impressed  with  the  character  that  he  is        the 

FlTZHP  ALTER 

able,  without  immediate  comparison  with  them,  to  say  whether  any  pbebaor. 
docament  produced  to  him  is  in  the  handwriting  of  the  same 
person.  And  that  is  the  way  in  which  the  rule  was  laid  down  by 
Mr.  Justice  Holboyd  in  SjmiTow  v.  Farrant  (l),  and  in  Maddock  v. 
Lyne  (2).  It  was  material  to  notice  that  these  pedigrees  were  old 
writings  produced  from  the  proper  custody,  and  on  that  ground 
admissible,  though  subject  to  observation. 

The  Attorney-General : 

The  rule  in  the  Court  of  Queen's  Bench  is  now  much  more  strict 
than  it  was  when  the  cases  referred  to  occurred,  and  most  of  them 
are  cases  at  Nisi  Prius  and  on  the  circuits. 

The  LoBD  Ghancbllok  and  Lord  Brougham,  after  looking  into 
some  of  the  cases  referred  to,  said  the  pedigree  could  not  be 
received  on  the  sort  of  proof  of  the  handwriting  now  offered. 

Lord  Bbouohah  added  that,  about  five  years  ago,  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench  did  him  the  honour  to 
consnlt  him  on  this  sort  of  evidence ;  and  their  joint  impression 
was,  that  if  the  cases  of  Doe  v.  Tarter,  and  Sparrow  v.  Farrant, — 
one  before  Lord  Chief  Justice  Abbott,  and  the  other  before 
Mr.  Justice  Holroyd, — were  correctly  reported,  they  had  gone 
farther  than  the  rule  was  ever  carried.  In  the  present  case  his 
noble  and  learned  friend  (the  *Lobd  Chancellob)  and  himself  were  [  *198  ] 
clearly  of  opinion  that  they  ought  not  to  allow  a  person  to  say  from 
inspection  of  the  signatures  to  two  or  three  documents — two  only, 
the  deed  and  will,  being  genuine  instruments,  admitted  to  be  in  the 
handwriting  of  Edmund  Fowler, — from  the  inspection  of  those  two 
documents,  that  he  could  prove  the  handwritiog  of  the  party.  No 
doubt  such  evidence  had  been  often  received,  because  it  was  not 
objected  to.  A  witness  was  properly  allowed  to  speak  to  a  person's 
handwriting  from  inspection  of  a  number  of  documents  with  which 
he  had  grown  familiar  from  frequent  use  of  them ;  and  it  was  on 
that  ground  that  a  person's  solicitor  and  steward  were  admitted  to 
prove  his  handwriting. 

Mr.  JVigram  referred  to  a  case  of  a  trial  at  Bar,  Revett  v. 
Braham  (8),  in  which  an  inspector  of  franks  at  the  Post  Office  was 

(1)2  Stark.  Evi.  375, «.  x.  (3)  4  T.  B.  497. 

(2)  1  Phil.  Evi.  492,  n.  1. 

6—2 


84  18i3.    H.  L.     10  CL.  &  FIN.  198—199.  [b.b. 

The         admitted  to  say,  as  a  matter  of  skill  and  judgment,  whether  the 
Peerage,     name  signed  to  a  will  was  genuine  or  in  a  feigned  hand. 

Lord  Brough4»: 

Yes,  truly ;  for  that  is  matter  of  professional  skill  (i).  But  that 
is  no  reason  for  admitting  a  witness  to  speak  to  the  real  handwriting 
of  a  person  from  only  having  seen  a  few  of  his  signatures  to  other 
instruments  produced  to  him,  and  that  for  the  purpose  of  proving 
its  identity. 

Mr.  Bridges,  who  said  he  had  been  the  family  solicitor  of  the 
claimant  for  more  than  30  years,  and,  prior  to  that,  had  been  clerk 
to  his  uncle,  who  was  the  family  solicitor  for  40  years,  was  then 
examined.  Having,  in  answer  to  the  questions  put  to  him,  said 
that  he  had  acquired  a  knowledge  of  the  character  of  the  hand- 
[  •lya  ]  writing  of  Edmund  Fowler  from  his  acquaintance  *with  a  great 
number  of  title-deeds,  account  books,  and  other  instruments 
purporting  to  have  been  written  or  signed  by  him,  which  he  had 
occasion  to  examine  from  time  to  time  in  the  course  of  business  for 
his  client,  who  now  holds  the  Fowler  estates, — he  was  admitted  to 
prove  the  handwriting  of  the  Mildmay  pedigree ;  and  he  said  he 
believed  and  felt  no  doubt  whatever  that  the  whole  of  it  was  in  the 
handwriting  of  Edmund  Fowler,  with  the  exception  of  a  few  words 
near  the  bottom,  which  he  pointed  out. 

The  pedigree  and  some  queries  to  it  were  received  as  being 
written  by  Edmund  Fowler,  with  those  exceptions  mentioned  by  the 
witness;  but. 

The  Lords  of  the  Committee  desired  it  to  be  understood  that  they 
were  not  received  as  proof  that  all  the  statements  contained  in  them 
were  true ;  one  of  their  Lordships  observing  that  pedigrees  were 
sometimes  made  to  deceive,  being  for  the  most  part  true,  except  a 
link  or  two,  the  most  material  of  all. 

Other  points  of  evidence  that  occurred  in  the  prosecution  of  this 
claim,  will  be  reported  when  the  case  comes  to  be  finally  decided  (2). 

(1)  Sed  vide  ante,  p.  59.  (2)  See  p.  316,  below. 
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DANIEL  M^NAGHTEN'S  CASE. 

(10  Clark  &  FinneUy,  200—214.) 

Murder — Evidence^Insanity. 

The  House  of  Lords  has  a  right  to  require  the  Judges  to  answer  abstract 
questions  of  existing  law  (1). 

Notwithstanding  a  party  accused  did  an  act,  which  was  in  itself  criminal, 
under  the  influence  of  insane  delusion,  with  a  view  of  redressing  or 
revenging  some  supposed  grievance  or  injury,  or  of  producing  some  public 
benefit,  he  is  nevertheless  punishable  if  he  knew  at  the  time  that  he  was 
acting  contrary  to  law. 

That  if  the  accused  was  conscious  that  the  act  was  one  which  he  ought 
not  to  do ;  and  if  the  act  was  at  the  same  time  contrary  to  law,  he  is 
punishable.  In  all  cases  of  this  kind  the  jurors  ought  to  be  told  that 
every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crimes,  until  the  contrary  be  proved  to  their 
satisfaction :  and  that  to  establish  a  defence  on  the  ground  of  insanity,  it 
must  be  clearly  proved  that  at  the  time  of  committing  the  act  the  party 
accused  was  labouring  under ^  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  or  as 
not  to  know  that  what  he  was  doing  was  wrong. 

That  a  party  labouring  imder  a  partial  delusion  must  be  considered  in 
the  same  situation,  as  to  responsibility,  as  if  the  facts,  in  respect  to  which 
the  delusion  exists,  were  real. 

That  where  an  accused  person  is  supposed  to  be  insane,  a  medical  man, 
who  has  been  present  in  Court  and  heard  the  evidence,  may  be  asked,  as  a 
matter  of  science,  whether  the  facts  stated  by  the  witnesses,  supposing 
them  to  be  true,  show  a  state  of  mind  incapable  of  distinguishing  between 
righl  and  wrong. 

The  prisoner  had  been  indicted  for  that  he,  on  the  20th  day  of 
January,  1848,  at  the  parish  of  St.  Martin  in  the  Fields,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  in  and  upon  one  Edward  Drummond,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  make  an  assault ;  and 
that  the  said  Daniel  M'Naghten,  a  certain  pistol  of  the  value  of  20^., 
loaded  and  ^charged  with  gunpowder  and  a  leaden  bullet  (which 
pistol  he  in  his  right  hand  had  and  held),  to,  against  and  upon  the 
said  Edward  Drummond,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  shoot  and  discharge;  and  that  the  said  Daniel 
M'Naghten,  with  the  leaden  bullet  aforesaid,  out  of  the  pistol 
aforesaid,  by  force  of  the  gunpowder,  &c.,  the  said  Edward 
Drummond,  in  and  upon  the  back  of  him  the  said  Edward 
Drummond,  feloniously,  &c.  did  strike,  penetrate  and  wound, 
giving  to  the  said  Edward  Drummond,  in  and  upon  the  back  of  the 
said  Edward  Drummond,  one  mortal  wound,  &c.,  of  which  mortal 
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(1)  See  Londcn  and  Westminster 
Bank  case,  37  R.  B.  55  (2  CI.  &  F. 
191).    [Ab  to  the    authority  of   the 


Judges'  answers,  see  Stephen,   Hist. 
Grim.  Law,  ii.  153  8ijq,—¥.  P.] 
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H'Naoh-  wound  the  said  E.  Drummond  languished  until  the  25th  of  April 
and  then  died ;  and  that  by  the  means  aforesaid,  he  the  prisoner 
did  kill  and  murder  the  said  Edward  Drummond.  The  prisoner 
pleaded  Not  guilty. 

Evidence  having  been  given  of  the  fact  of  the  shooting  of 
Mr.  Drummond,  and  of  his  death  in  consequence  thereof,  witnesses 
were  called  on  the  part  of  the  prisoner,  to  prove  that  he  was  not,  at 
the  time  of  committing  the  act,  in  a  sound  state  of  mind.  The 
medical  evidence  was  in  substance  this  :  that  persons  of  otherwise 
sound  mind,  might  be  affected  by  morbid  delusions :  that  the 
prisoner  was  in  that  condition  :  that  a  person  so  labouriog  under  a 
morbid  delusion,  might  have  a  moral  perception  of  right  and  wrong, 
but  that  in  the  case  of  the  prisoner  it  was  a'  delusion  which  carried 
him  away  beyond  the  power  of  his  own  control,  and  left  him  no 
such  perception ;  and  that  he  was  not  capable  of  exercising  any 
control  over  acts  which  had  connexion  with  his  delusion :  that  it 
was  of  the  nature  of  the  disease  with  which  the  prisoner  was 
affected,  to  go  on  gradually  until  it  had  reached  a  climax,  when  it 

[  ^202  ]  burst  forth  with  irresistible  ^intensity :  that  a  man  might  go  on  for 
years  quietly,  though  at  the  same  time  under  its  influence,  but 
would  all  at  once  break  out  into  the  most  extravagant  and  violent 
paroxysms. 

Some  of  the  witnesses  who  gave  this  evidence,  had  previously 
examined  the  prisoner :  others  had  never  seen  him  till  he  appeared 
in  Court,  and  they  formed  their  opinions  on  hearing  the  evidence 
given  by  the  other  witnesses. 

Lord  Chief  Justice  Tindal  (in  his  charge) : 

The  question  to  be  determined  is,  whether  at  the  time  the  act  in 
question  was  committed,  the  prisoner  had  or  had  not  the  use  of  his 
understanding,  so  as  to  know  that  he  was  doing  a  wrong  or  wicked 
act.  If  the  jurors  should  be  of  opinion  that  the  prisoner  was  not 
sensible,  at  the  time  he  committed  it,  that  he  was  violating  the 
laws  both  of  God  and  man,  then  he  would  be  entitled  to  a  verdict 
in  his  favour :  but  if,  on  the  contrary,  they  were  of  opinion  that 
when  he  committed  the  act  he  was  in  a  sound  state  of  mind,  then 
their  verdict  must  be  against  him. 

Verdict,  Not  guilty,  on  the  ground  of  insanity. 

This  verdict,  and  the  question  of  the  nature  and  extent  of  the 
unsoundness  of  mind  which  would  excuse  the  commission  of  a 
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felony  of  this  sort,  having  been  made  the  subject  of  debate  in  the     M'Naor- 
House  of  Lords  (i),  it  was  determined  to  take  the  opinion  of  the 
Judges  on  the  law  governing  such  cases.    Accordingly,  on  the 
26th  of  May,  all  the  Judges  attended  their  Lordships,  but  no 
questions  were  then  put. 

On  the  19th  of  June,  the  Judges  again  attended  the  House  of 
Lords ;   when   (no  argument    having    been   *had)   the  following      [  *203  ] 
questions  of  law  were  propounded  to  them : 

1st.  What  is  the  law  respecting  alleged  crimes  committed  by  June  19, 
persons  afflicted  with  insane  delusion,  in  respect  of  one  or  more 
particular  subjects  or  persons :  as,  for  instance,  where  at  the  time 
of  the  commission  of  the  alleged  crime,  the  accused  knew  he  was 
acting  contrary  to  law,  but  did  the  act  complained  of  with  a 
view,  under  the  influence  of  insane  delusion,  of  redressing  or 
revenging  some  supposed  grievance  or  injury,  or  of  producing  some 
supposed  public  benefit  ? 

2nd.  What  are  the  proper  questions  to  be  submitted  to  the  jury, 
when  a  person  alleged  to  be  afflicted  with  insane  delusion  respecting 
one  or  more  particular  subjects  or  persons,  is  charged  with  the 
commission  of  a  crime  (murder,  for  example),  and  insanity  is  set 
up  as  a  defence? 

3rd.  In  what  terms  ought  the  question  to  be  left  to  the  jury, 
as  to  the  prisoner's  state  of  mind  at  the  time  when  the  act  was 
committed  ? 

4th.  If  a  person  under  an  insane  delusion  as  to  existing  facts, 
commits  an  offence  in  consequence  thereof,  is  he  thereby  excused  ? 

5tb.  Can  a  medical  man  conversant  with  the  disease  of  insanity, 
who  never  saw  the  prisoner  previously  to  the  trial,  but  who  was 
present  during  the  whole  trial  and  the  examination  of  all  the 
witnesses,  be  asked  his  opinion  as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commission  of  the  alleged  crime,  or  his 
opinion  whether  the  prisoner  was  conscious  at  the  time  of  doing 
the  act,  that  he  was  acting  contrary  to  law,  or  whether  he  was 
labouring  under  any  and  what  delusion  at  the  time  ? 

Mb.  Justice  Maule  :  [  204  ] 

I  feel  great  difficulty  in  answering  the  questions  put  by  your 
Lordships  on  this  occasion :  First,  because  they  do  not  appear 
to  arise  out  of  and  are  not  put  with  reference  to  a  particular  case, 

(I)  Th«  6th  and  13th  March,  1843;  see  Hansard's  Debates,  vol,  67, 
pp.  288.  714. 
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m*Nagh-  or  for  a  particular  purpose,  which  might  explain  or  limit  the 
generality  of  their  terms,  so  that  full  answers  to  them  ought  to  be 
applicable  to  every  possible  state  of  facts,  not  inconsistent  with 
those  assumed  in  the  questions :  this  difficulty  is  the  greater,  from 
the  practical  experience  both  of  the  Bar  and  the  Court  being  con- 
fined to  questions  arising  out  of  the  facts  of  particular  cases  : 
secondly,  because  I  have  heard  no  argument  at  your  Lordships' 
Bar  or  elsewhere,  on  the  subject  of  these  questions ;  the  want  of 
which  I  feel  the  more,  the  greater  are  the  number  and  extent  of 
questions  which  might  be  raised  in  argument:  and  thirdly,  from 
a  fear,  of  which  I  cannot  divest  myself,  that  as  these  questions 
relate  to  matters  of  criminal  law  of  great  importance  and  frequent 
occurrence,  the  answers  to  them  by  the  Judges  may  embarrass  the 
administration  of  justice,  when  they  are  cited  in  criminal  trials. 
For  these  reasons  I  should  have  been  glad  if  my  learned  brethren 
would  have  joined  me  in  praying  your  Lordships  to  excuse  us  from 
answering  these  questions ;  but  as  I  do  not  think  they  ought  to 
induce  me  to  ask  that  indulgence  for  myself  individually,  I  shall 
proceed  to  give  such  answers  as  I  can,  after  the  very  short  time 
which  I  have  had  to  consider  the  questions,  and  under  the  difficulties 
I  have  mentioned;  fearing  that  my  answers  may  be  as  little 
satisfactory  to  others  as  they  are  to  myself. 

The  first  question,  as  I  understand  it,  is,  in  effect,  what  is  the  law 
respecting  the  alleged  crime,  when  at  the  time  of  the  commission 
of  it,  the  accused  knew  he  was  acting  contrary  to  the  law,  but  did 
[  '205  ]  the  act  *with  a  view,  under  the  influence  of  insane  delusion,  of 
redressing  or  revenging  some  supposed  grievance  or  injury,  or  of 
producing  some  supposed  public  benefit  ?  If  I  were  to  understand 
this  question  according  to  the  strict  meaning  of  its  terms,  it  would 
require,  in  order  to  answer  it,  a  solution  of  all  questions  of  law 
which  could  arise  on  the  circumstances  stated  in  the  question,  either 
by  explicitly  stating  and  answering  such  questions,  or  by  stating 
some  principles  or  rules  which  would  suffice  for  their  solution.  I 
am  quite  unable  to  do  so,  and,  indeed,  doubt  whether  it  be  possible 
to  be  done ;  and  therefore  request  to  be  permitted  to  answer  the 
question  only  so  far  as  it  comprehends  the  question,  whether  a 
person,  circumstanced  as  stated  in  the  question,  is,  for  that  reason 
only,  to  be  found  not  guilty  of  a  crime  respecting  which  the  question 
of  his  guilt  has  been  duly  raised  in  a  criminal  proceeding  ?  and  I 
am  of  opinion  that  he  is  not.  There  is  no  law,  that  I  am  aware  of, 
that  makes  persons  in  the   state  described  in  the  question   not 
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responsible  for  their  criminal  acts.    To  render  a  person  irrespon-      M'Naob- 

ten's  Casb 

sible  for  crime  on  account  of  unsoundness  of  mind,  the  unsoundness 
should,  according  to  the  law  as  it  has  long  been  understood  and 
held,  be  such  as  rendered  him  incapable  of  knowing  right  from 
wrong.  The  terms  used  in  the  question  cannot  be  said  (with 
reference  only  to  the  usage  of  language)  to  be  equivalent  to  a 
description  of  this  kind  and  degree  of  unsoundness  of  mind.  If 
the  state  described  in  the  question  be  one  which  involves  or  is 
necessarily  connected  with  such  an  unsoundness,  this  is  not  a 
matter  of  law  but  of  physiology,  and  not  of  that  obvious  and 
familiar  kind  as  to  be  inferred  without  proof. 

Second,  the  questions  necessarily  to  be  submitted  to  the  jury, 
are  those  questions  of  fact  which  are  ^raised  on  the  record.  In  [  *20h  ] 
a  criminal  trial,  the  question  commonly  is,  whether  the  accused  be 
guilty  or  not  guilty :  but,  in  order  to  assist  the  jury  in  coming  to 
a  right  conclusion  on  this  necessary  and  ultimate  question,  it  is 
usual  and  proper  to  submit  such  subordinate  or  intermediate 
questions,  as  the  course  which  the  trial  has  taken  may  have  made 
it  convenient  to  direct  their  attention  to.  What  those  questions 
are,  and  the  manner  of  submitting  them,  is  a  matter  of  discretion 
for  the  Judge :  a  discretion  to  be  guided  by  a  consideration  of  all 
the  circumstances  attending  the  inquiry.  In  performing  this  duty, 
it  is  sometimes  necessary  or  convenient  to  inform  the  jury  as  to  the 
law;  and  if,  on  a  trial  such  as  is  suggested  in  the  question,  he 
should  have  occasion  to  state  what  kind  and  degree  of  insanity 
would  amount  to  a  defence,  it  should  be  stated  conformably  to 
what  I  have  mentioned  in  my  answer  to  the  first  question,  as  being, 
in  my  opinion,  the  law  on  this  subject. 

Third,  there  are  no  terms  which  the  Judge  is  by  law  required  to 
use.  They  should  not  be  inconsistent  with  the  law  as  above  stated, 
but  should  be  such  as,  in  the  discretion  of  the  Judge,  are  proper  to 
assist  the  jury  in  coming  to  a  right  conclusion  as  to  the  guilt  of  the 
accused. 

Fourth,  the  answer  which  I  have  given  to  the  first  question,  is 
applicable  to  this. 

Fifth,  whether  a  question  can  be  asked,  depends,  not  merely  on 
the  questions  of  fact  raised  on  the  record,  but  on  the  course  of  the 
cause  at  the  time  it  is  proposed  to  ask  it;  and  the  state  of  an 
inquiry  as  to  the  guilt  of  a  person  charged  with  a  crime,  and 
defended  on  the  ground  of  insanity,  may  be  such,  that  such  a 
question  as  either  of  those  suggested,  is  proper  to  be  asked  and 
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H'Naoh-  answered,  thoagh  the  witness  has  *never  seen  the  person  before 
♦207  1  *^®  tn&h  and  though  he  has  merely  been  present  and  heard  the 
witnesses:  these  circumstances,  of  his  never  having  seen  the  person 
before,  and  of  his  having  merely  been  present  at  the  trial,  not  being 
necessarily  sufficient,  as  it  seems  to  me,  to  exclude  the  lawfulness 
of  a  question  which  is  otherwise  lawful ;  though  I  will  not  say  that 
an  inquiry  might  not  be  in  such  a  state,  as  that  these  circumstances 
should  have  such  an  effect. 

Supposing  there  is  nothing  else  in  the  state  of  the  trial  to  make 
the  questions  suggested  proper  to  be  asked  and  answered,  except 
that  the  witness  had  been  present  and  heard  the  evidence ;  it  is  to 
be  considered  whether  that  is  enough  to  sustain  the  question.  In 
principle  it  is  open  to  this  objection,  that  as  the  opinion  of  the 
witness  is  founded  on  those  conclusions  of  fact  which  he  forms 
from  the  evidence,  and  as  it  does  not  appear  what  those  conclusions 
are,  it  may  be  that  the  evidence  he  gives  is  on  such  an  assumption 
of  facts,  as  makes  it  irrelevant  to  the  inquiry.  But  such  questions 
have  been  very  frequently  asked,  and  the  evidence  to  which  they 
are  directed  has  been  given,  and  has  never,  that  I  am  aware  of, 
been  successfully  objected  to.  Evidence,  most  clearly  open  to  this 
objection,  and  on  the  admission  of  which  the  event  of  a  most 
important  trial  probably  turned,  was  received  in  the  case  of 
Reg.  V.  M'Naghten,  tried  at  the  Central  Criminal  Court  in  March 
last,  before  the  Lord  Chief  Justice,  Mr.  Justice  Williams,  and  Mr. 
Justice  Coleridge,  in  which  counsel  of  the  highest  eminence  were 
engaged  on  both  sides;  and  I  think  the  course  and  practice  of 
receiving  such  evidence,  confirmed  by  the  very  high  authority  of 
these  Judges,  who  not  only  received  it,  but  left  it,  as  I  understand, 

[  ♦208  ]  to  the  jury,  without  any  remark  derogating  from  its  *weight,  oaght 
to  be  held  to  warrant  its  reception,  notwithstanding  the  objection 
in  principle  to  which  it  may  be  open.  In  cases  even  where  the 
course  of  practice  in  criminal  law  has  been  unfavourable  to  parties 
accused,  and  entirely  contrary  to  the  most  obvious  principles  of 
justice  and  humanity,  as  well  as  those  of  law,  it  has  been  held  that 
such  practice  constituted  the  law,  and  could  not  be  altered  without 
the  authority  of  Parliament. 

Lord  Chief  Justice  Tindal  : 

My  Lords,  her  Majesty's  Judges  (with  the  exception  of  Mr, 
Justice  Maule,  who  has  stated  his  opinion  to  your  Lordships),  in 
answering  the  questions  proposed   to  them   by  your   Lordships* 
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House,  think  it  right,  in  the  first  place,  to  state  that  they  have      U'Maoh- 

TBN*8  Case 

forborne  entering  into  any  particular  discussion  upon  these  ques- 
tions, from  the  extreme  and  almost  insuperable  difficulty  of  applying 
those  answers  to  cases  in  which  the  facts  are  not  brought  judicially 
before  them.  The  facts  of  each  particular  case  must  of  necessity 
present  themselves  with  endless  variety,  and  with  every  shade  of 
difference  in  each  case ;  and  as  it  is  their  duty  to  declare  the  law 
upon  each  particular  case,  on  facts  proved  before  them,  and  after 
hearing  argument  of  counsel  thereon,  they  deem  it  at  once  imprac- 
ticable, and  at  the  same  time  dangerous  to  the  administration  of 
justice,  if  it  were  practicable,  to  attempt  to  make  minute  applica- 
tions of  the  principles  involved  in  the  answers  given  by  them  to 
your  Lordships'  questions. 

They  have  therefore  confined  their  answers  to  the  statement  of 
that  which  they  hold  to  be  the  law  upon  the  abstract  questions 
proposed  by  your  Lordships ;  and  as  they  deem  it  unnecessary,  in 
this  peculiar  case,  to  deliver  their  opinions  seriatim,  and  as  all 
concur  in  *the  same  opinion,  they  desire  me  to  express  such  their  [  *2^o»  ] 
unanimous  opinion  to  your  Lordships. 

The  first  question  proposed  by  your  Lordships  is  this:  ''What 
is  the  law  respecting  alleged  crimes  committed  by  persons  afflicted 
with  insane  delusion  in  respect  of  one  or  more  particular  subjects 
or  persons :  as,  for  instance,  where  at  the  time  of  the  commission 
of  the  alleged  crime  the  accused  knew  he  was  acting  contrary  to 
law,  but  did  the  act  complained  of  with  a  view,  under  the  influence 
of  insane  delusion,  of  redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some  supposed  public  benefit?*' 

In  answer  to  which  question,  assuming  that  your  Lordships' 
inquiries  are  confined  to  those  persons  who  labour  under  such 
partial  delusions  only,  and  are  not  in  other  respects  insane,  we  are 
of  opinion  that,  notwithstanding  the  party  accused  did  the  act  com- 
plained of  with  a  view,  under  the  influence  of  insane  delusion,  of 
redressing  or  revenging  some  supposed  grievance  or  injury,  or 
of  producing  some  public  benefit,  he  is  nevertheless  punishable 
according  to  the  nature  of  the  crime  committed,  if  he  knew  at  the 
time  of  committing  such  crime  that  he  was  acting  contrary  to  law  ; 
by  which  expression  we  understand  your  Lordships  to  mean  the 
law  of  the  land. 

Your  Lordships  are  pleased  to  inquire  of  us,  secondly,  '*  What 
are  the  proper  questions  to  be  submitted  to  the  jury,  where  a  person 
alleged  to  be  afflicted  with  insane  delusion  respecting  one  or  more 
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M'Naoh-     particular  subjects  or  persons,  is  charged  with  the  commission  of 

TBN*8  C/A8R. 

a  crime  (murder,  for  example),  and  insanity  is  set  up  as  a  defence?" 
And,  thirdly,  "  In  what  terms  ought  the  question  to  be  left  to  the 

[  •210  ]  jury  as  to  the  prisoner's  state  of  mind  at  the  time  when  *the  act  was 
committed  ?  "  And  as  these  two  questions  appear  to  us  to  be  more 
conveniently  answered  together,  we  have  to  submit  our  opinion  to 
be,  that  the  jurors  ought  to  be  told  in  all  cases  that  every  man  is 
to  be  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crimes,  until  the  contrary  be  proved 
to  their  satisfaction  ;  and  that  to  establish  a  defence  on  the  ground 
of  insanity,  it  must  be  clearly  proved  that,  at  the  time  of  the  com- 
mitting of  the  act,  the  party  accused  was  labouring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing ;  or,  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong.  The  mode  of 
putting  the  latter  part  of  the  question  to  the  jury  on  these  occasions 
has  generally  been,  whether  the  accused  at  the  time  of  doing  the 
act  knew  the  difference  between  right  and  wrong:  which  mode, 
though  rarely,  if  ever,  leading  to  any  mistake  with  the  jury,  is  not, 
as  we  conceive,  so  accurate  when  put  generally  and  in  the  abstract, 
as  when  put  with  reference  to  the  party's  knowledge  of  right  and 
wrong  in  respect  to  the  very  act  with  which  he  is  charged.  If 
the  question  were  to  be  put  as  to  the  knowledge  of  the  accused 
solely  and  exclusively  with  reference  to  the  law  of  the  land,  it  might 
tend  to  confound  the  jury,  by  inducing  them  to  believe  that  an 
actual  knowledge  of  the  law  of  the  land  was  essential  in  order  to 
lead  to  a  conviction ;  whereas  the  law  is  administered  upon  the 
principle  that  every  one  must  be  taken  conclusively  to  know  it, 
without  proof  that  he  does  know  it.  If  the  accused  was  conscious 
that  the  act  was  one  which  he  ought  not  to  do,  and  if  that  act  was 
at  the  same  time  contrary  to  the  law  of  the  land,  he  is  punishable  ; 

r  •211  ]  And  the  usual  course  therefore  *has  been  to  leave  the  question  to 
the  jury,  whether  the  party  accused  had  a  sufficient  degree  of 
reason  to  know  that  he  was  doing  an  act  that  was  wrong :  and  this 
course  we  think  is  correct,  accompanied  with  such  observations  and 
explanations  as  the  circumstances  of  each  particular  case  may 
require. 

The  fourth  question  which  your  Lordships  have  proposed  to  us 
is  this  :  ''  If  a  person  under  an  insane  delusion  as  to  existing  facts, 
commits  an  offence  inconsequence  thereof,  is  he  thereby  excused  ?  ** 
To  which  question  the  answer  must  of  course  depend  on  the  nature 
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of  the  delusion  :  but,  making  the  same  assamption  as  vie  did  before,  M'Naoh- 
namely,  that  he  labours  under  such  partial  delusion  only,  and  is 
not  in  other  respects  insane,  we  think  he  must  be  considered  in  the 
same  situation  as  to  responsibility  as  if  the  facts  with  respect  to 
which  the  delusion  exists  were  real.  For  example,  if  under  the 
influence  of  his  delusion  he  supposes  another  man  to  be  in  the  act 
of  attempting  to  take  away  his  life,  and  he  kills  that  man,  as  he 
supposes,  in  self-defence,  he  would  be  exempt  from  punishment. 
If  his  delusion  was  that  the  deceased  had  inflicted  a  serious  injury 
to  his  character  and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment. 

The  question  lastly  proposed  by  your  Lordships  is:  "Can  a 
medical  man  conversant  with  the  disease  of  insanity,  who  never 
saw  the  prisoner  previously  to  the  trial,  but  who  was  present  during 
the  whole  trial  and  the  examination  of  all  the  witnesses,  be  asked 
his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the 
commission  of  the  alleged  crime,  or  his  opinion  whether  the  prisoner 
was  conscious  at  the  time  of  doing  the  act  that  he  was  acting  con- 
trary to  law,  or  whether  he  was  labouring  under  any  and  *what  [  •212  ] 
delusion  at  the  time  ?  "  In  answer  thereto,  we  state  to  your  Lordships, 
that  we  think  the  medical  man,  under  the  circumstances  supposed, 
cannot  in  strictness  be  asked  his  opinion  in  the  terms  above  stated, 
because  each  of  those  questions  involves  the  determination  of  the 
truth  of  the  facts  deposed  to,  which  it  is  for  the  jury  to  decide,  and 
the  questions  are  not  mere  questions  upon  a  matter  of  science,  in 
which  case  such  evidence  is  admissible.  But  where  the  facts  are 
admitted  or  not  disputed,  and  the  question  becomes  substantially 
one  of  science  only,  it  may  be  convenient  to  allow  the  question  to 
be  put  in  that  general  form,  though  the  same  cannot  be  insisted  on 
as  a  matter  of  right. 

LoBD  BaouoHAM : 

My  Lords,  the  opinions  of  the  learned  Judges,  and  the  very 
able  manner  in  which  they  have  been  presented  to  the  House, 
deserve  our  best  thanks.  One  of  the  learned  Judges  has  expressed 
his  regret  that  these  questions  were  not  argued  by  counsel. 
Generally  speaking,  it  is  most  important  that  in  questions  put  for 
the  consideration  of  the  Judges,  they  should  have  all  that  assistance 
which  is  afforded  to  them  by  an  argument  by  counsel :  but  at  the 
same  time,  there  can  be  no  doubt  of  your  Lordships'  right  to  put, 
in  this  way,  abstract  questions  of  law  to  the  Judges,  the  answer  to 


94  1843.     H,  L.     10  CL.  &  FIN.  212—214.    ,         [r-r. 

M'Naoh-     which  might  be  necessary  to  your  Lordships  in  your  legislative 

TEN  s    ASE.    g^p^gj^y^     There  is  a  precedent  for  this  course,  in  the  memorable 

instance  of  Mr.  Fox's  bill  on  the  law  of  libel ;  where,  before  passing 

the  bill,  this  House  called  on  the  Judges  to  give  their  opinions  on 

what  was  the  law  as  it  then  existed. 

Lord  Campbell: 
[  ♦213  ]  My  Lords,  I  cannot  avoid  expressing  *my  satisfaction,  that  the 

noble  and  learned  Lord  on  the  woolsack  carried  into  effect  his  desire 
to  put  these  questions  to  the  Judges.  It  was  most  fit  that  the 
opinions  of  the  Judges  should  be  asked  on  these  matters,  the  settling 
of  which  is  not  a  mere  matter  of  speculation ;  for  your  Lordships 
may  be  called  on,  in  your  legislative  capacity,  to  change  the  law  ; 
and  before  doing  so,  it  is  proper  that  you  should  be  satisfied  beyond 
doubt  what  the  law  really  is.  It  is  desirable  to  have  such  questions 
argued  at  the  Bar,  but  such  a  course  is  not  always  practicable. 
Your  Lordships  have  been  reminded  of  one  precedent  for  this  pro- 
ceeding, but  there  is  a  still  more  recent  instance  ;  the  Judges  having 
been  summoned  in  the  case  of  the  Canada  Reserves,  to  express 
their  opinions  on  what  was  then  the  law  on  that  subject.  The 
answers  given  by  the  Judges  are  most  highly  satisfactory,  and  will 
be  of  the  greatest  use  in  the  administration  of  justice. 

Lord  Cottenham  : 

My  Lords,  I  fully  concur  with  the  opinion  now  expressed,  as  to 
the  obligations  we  owe  to  the  Judges.  It  is  true  that  they  cannot 
be  required  to  say  what  would  be  the  construction  of  a  bill,  not  in 
existence  as  a  law  at  the  moment  at  which  the  question  is  pat  to 
them  ;  but  they  may  be  called  on  to  assist  your  Lordships,  in 
declaring  their  opinions  upon  abstract  questions  of  existing  law. 

Lord  Wynford  : 

My  Lords,  I  never  doubted  that  your  Lordships  possess  the  power 
to  call  on  the  Judges  to  give  their  opinions  upon  questions  of  exist- 
ing law,  proposed  to  them  as  these  questions  have  been.  I  myself 
recollect,  that  when  I  had  the  honour  to  hold  the  ofiice  of  Lord 
[  *2i4  ]  Chief  Justice  of  the  Court  of  ^Common  Fleas,  I  communicated  to  the 
House  the  opinions  of  the  Judges  on  questions  of  this  sort,  framed 
with  reference  to  the  usury  laws.  Upon  the  opinion  of  the  Judges 
thus  delivered  to  the  House  by  me,  a  bill  was  founded,  and  after- 
wards passed  into  a  law. 
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The  Lobd  Chancellob:  M'Naoh- 

ten's  Case 
My  Lords,  I  entirely  concur  in  the  opinion  given  by  my  noble 

and  learned  friends,  as  to  oar  right  to  have  the  opinions  of  the 

Judges  on  abstract  questions  of  existing  law ;  and  I  agree  that  we 

owe  our  thanks  to  the  Judges,  for  the  attention  and  learning  with 

which  they  have  answered  the  questions  now  put  to  them. 


(Appeal  from  the  Bolls  Court.) 
WITHY   V.  MANGLES  (1).  ,,  '^'t  ,, 

^  '  March  30,  31. 

(10  Clark  &  FinneUy,  215—256 ;  afpg.  10  L.  J.  Ch.  391.)  -^pril  6. 

June  30. 

By  the  settlement  made  on  the  marriage  of  E.  M.,  the  ultimate  limita-  

tion  of  a  sum  of  10,000/.,  which  her  father  thereby  covenanted  to  pay,  was  Lord 

•*  to  such  person  or  persons  as  at  the  time  of  her  death  should  be  her  next     ^^^^^^* 
of  kin."    E.  M.  died  leaving  her  husband  and  a  child  of  the  marriage,  and 
her  own  father  and  mother,  surviving.  Cott^am. 

Held  (affirming  a  decree  of  the  Master  of  the  Rolls),  that  the  father,  .     , 

mother,  and  child  of  £.  M.  were  equally  her  next  of  kin,  and  were  entitled,     Campbell. 
under  the  limitation,  to  the  10,000/.  in  joint  tenancy.  [  216  1 

By  a  marriage  settlement,  the  wife's  portion  was  limited  to  her  for  life, 
remainder  to  her  husband  for  life,  remainder  to  the  children  of  the 
marriage  to  be  vested  at  21  or  marriage,  and  in  case  none  should  attain 
that  age  or  marry,  then  in  trust  for  the  brothers  and  sisters  of  the  wife  or 
their  issue,  as  she  should  appoint ;  and  in  default  of  appointment,  in  trust 
for  her  next  of  kin. 

Held,  that  the  child  of  the  marriage  was  not  excluded  from  taking  under 
the  ultimate  limitation. 

By  an  indenture  of  settlement  dated  the  28rd  of  Aagust,  1825, 
and  made  in  contemplation  of  the  marriage  of  Henry  Withy  and 
Emily  Mangles,  it  was,  among  other  things,  provided,  that  within 
six  months  after  the  death  of  Robert  Withy  (the  father  of  the 
intended  husband),  his  executors  should  pay  to  the  trustees  of  the 
settlement  the  principal  sum  of  5,000{. ;  and  that  within  six  months 
after  the  death  of  James  Mangles  (the  father  of  the  intended  wife), 
his  executors  should  pay  to  the  trustees  of  the  settlement  the 
principal  sum  of  10,0002. :  And  the  trustees  were  to  invest  the  two 
sums  and  pay  the  interest  of  the  5,000Z.  to  *Henry  Withy  for  life,  [  •216  j 
with  remainder  to  Emily  Mangles  for  her  life ;  and  the  interest  of 
the  10,000/.  to  Emily  Mangles  for  life,  with  remainder  to  Henry 
Withy  for  his  life :  And  after  the  death  of  the  survivor  of  them, 
the  trustees  were  to  hold  both  sums  in  trust  for  the  children  of  the 

(1)  HaiUm  ▼.  FoOer  (1868).  L.  B.  3  Ch.  505,  37  L.  J.  Gh.  547,  18  L.  T.  623; 
Keay  T.  B<mlUm  (1883)  25  Ch.  D.  212,  54  L.  J.  Ch.  48,  49  L.  T.  631. 
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Withy  marriage,  in  such  manner  as  the  parents  should  jointly,  by  deed 
Mangles,  executed  as  therein  mentioned,  or  the  survivor  of  them  should,  by 
such  deed  or  by  will,  appoint ;  and  in  default  of  appointment,  for 
the  only  child  of  the  marriage,  if  there  should  be  but  one,  and  if 
more  than  one,  in  equal  shares ;  and  the  whole  or  the  shares  to  be 
considered  an  interest  vested  in  a  son  or  sons  at  21,  and  in  a 
daughter  or  daughters  at  21  or  marriage ;  and  to  be  paid  to  him, 
her,  or  them,  at  such  time  or  times,  or  as  soon  afterwards  as  the 
death  of  the  survivor  of  the  parents  and  other  circumstances  would 
admit ;  with  provisions  for  survivorship  and  accruer  among  such 
children,  in  case  of  the  death  of  any  of  them  before  that  age,  or 
marriage  in  case  of  daughters.  And  in  case  there  should  be  no  son 
living  to  attain  21,  and  no  daughter  living  to  attain  that  age  or  be 
married,  the  trustees  were  to  stand  possessed  of  the  two  sums  of 
6,000{.  and  10,000{.  upon  the  trusts  following ;  that  is  to  say,  of  the 
sum  of  5,000{.  on  trust  for  the  executors,  administrators,  and  assigns 
of  Robert  Withy ;  and  of  the  sum  of  10,000Z.  in  trust  for  such  of 
the  brothers  and  sisters  of  the  said  Emily  Mangles  or  any  of  their 
issue,  in  such  shares,  &c.  as  she  should  by  will  appoint;  and  in 
default  of  such  appointment,  upon  trust  for  such  person  or  persons 
as,  at  the  time  of  the  death  of  Emily  Mangles,  should  be  her  next 
of  kin. 

The  settlement  contained  (among  other  provisoes  and  covenants 
[  •217  ]  not  material  to  be  mentioned)  a  covenant  *by  Henry  Withy  with  the 
trustees,  in  case  the  marriage  should  take  place,  and  he,  in  right  of 
his  wife,  should  become  entitled  to  any  real  or  personal  estate  under 
the  wills  of  her  maternal  aunt  and  grandfather  therein  recited,  for 
the  settlement  thereof  to  the  same  uses  and  purposes  as  were 
expressed  concerning  the  sum  of  10,000i. 

The  marriage  was  duly  solemnized,  and  there  was  issue  thereof 
one  child  only,  born  the  6th  of  February,  1828,  and  named  Emilius 
Henry  Withy.  The  wife  died  on  the  8th  of  February,  1828,  leaving 
tbe  child  and  her  husband  surviving ;  and  the  child  died  on  the 
15th  of  the  same  month  of  February,  leaving  his  father,  and  his 
mother's  father  and  mother,  surviving.  There  was  no  appointment 
made  of  the  10,000;. 

Henry  Withy  married  again  in  1829,  and  died  in  1837,  leaving 
his  second  wife  surviving,  to  whom  administration  of  his  personal 
estate  with  his  will  annexed  was  granted,  the  executors  therein 
named  having  renounced  probate. 

James  Mangles  died  in  September,  1888,  having  by  his   will 
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appointed  his  wife  the  mother  of  the  said  Emily,  and  his  sons,  Witht 
execatrix  and  executors.  The  sons  alone  proved  the  will.  In  six  mangles. 
months  after  his  death,  according  to  the  provisions  of  the  said 
settlement,  the  10,000Z.  became  payable  to  such  person  or  persons 
as,  at  the  time  of  the  death  of  Emily  Mangles  or  Withy,  was  or  were 
her  next  of  kin.  The  surviving  trustees  of  the  settlement  declined 
to  take  any  steps  to  compel  payment  from  the  executors  of  James 
Mangles.  One  of  the  surviving  trustees  (the  respondent  F.  Mangles) 
vas  also  one  of  the  executors. 

The  appellant,  the  second  wife  of  Henry  Withy,  having  obtained 
administration  of  the  estate  of  E.  H.  *  Withy,  the  child  of  the  first  [  *218  ] 
wife,  filed  a  creditor's  bill  in  Chancery  in  1889,  against  the  executors 
of  James  Mangles  and  the  surviving  trustees  of  the  settlement : 
And  the  bill,  after  stating  the  settlement  and  the  events  which 
happened  as  aforesaid,  prayed,  among  other  things,  that  it  might 
be  declared  that,  according  to  the  true  construction  of  the  settle- 
ment, the  10,000Z.  became,  on  the  death  of  Emily  Withy,  absolutely 
vested  in  her  child  E.  H.  Withy,  as  her  only  next  of  kin  at  her 
death,  subject  to  the  life  interest  of  his  father  H.  Withy,  in  case  he 
should  survive  James  Mangles,  and  that  the  same  was  transmissible 
to  the  legal  personal  representative  of  E.  H.  Withy ;  and  that  the 
said  sum,  with  interest  thereon  from  the  death  of  James  Mangles, 
might  be  ordered  to  be  paid  out  of  his  personal  estate  to  the  appel- 
lant, as  administratrix  of  E.  H.  Withy;  and  that  the  defendants, 
the  executors,  might  either  admit  assets  of  the  said  testator,  or 
that  the  usual  accounts  might  be  taken. 

The  respondents,  the  executors  of  James  Mangles,  by  their 
answer,  submitted  that,  according  to  the  true  intent  of  the  settle- 
ment and  the  trusts  thereof,  E.  H.  Withy  did  not,  as  the  only  child 
and  sole  next  of  kin  of  Emily  Withy,  become  absolutely  entitled  to 
the  said  sum,  subject  to  his  father's  life-interest  therein  ;  but  that 
the  said  James  Mangles  became  entitled  thereto,  subject  to  the  life- 
interest  of  Henry  Withy,  on  whose  death  he  became  absolutely 
entitled.  And  the  respondents  admitted  assets  of  their  testator 
sufficient  for  the  purposes  of  the  suit. 

A  decree  was  made  on  the  hearing  of  the  cause  in  July,  1840, 
referring  it  to  the  Master  to  make  certain  inquiries ;  and  after  the 
Master  made  his  report,  certifying  facts  before  stated,  the  appellant 
filed  a  supplemental  bill  against  Mrs.  Mangles,  widow  of  *James  [  '»219  ] 
Mangles  and  mother  of  Emily  Withy.  She  put  in  an  answer 
similar  to  that  of  the  executors,  and  she  thereby  claimed  such 
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Withy       interest  in  the  10,000/.,  as  according  to  the  true  construction  of  the 
Mangles,     settlement,  and  in  the  events  which  happened,  she  might,  in  the 
judgment  of  the  Court,  he  entitled  to. 

Lord  Langdale,  M.  B.,  before  whom  the  cause  again  came  to  be 
heard,  on  further  directions  and  on  the  Master's  report,  together 
with  the  supplemental  cause,  dismissed  both  bills  with  costs; 
holding  that,  under  the  ultimate  limitation  in  the  settlement,  the 
child  and  the  father  and  mother  of  Emily  Withy  were  equally  her 
next  of  kin  at  the  time  of  her  death,  and  as  such  were  entitled  to 
the  said  sum  of  10,000Z.  in  joint  tenancy,  subject  to  the  life-interest 
of  Henry  Withy,  in  case  he  survived  James  Mangles ;  and  that  the 
child  having  died  first  and  without  severance  of  the  joint  interest, 
the  appellant,  as  his  personal  representative,  took  no  interest  in 
the  fund,  the  whole  of  it  having  then  belonged  to  the  surviving 
joint-tenants. 

The  plaintiff  appealed  from  that  decree. 

Mr.  Tinney  and  Mr.  Pemberton,  for  the  appellant  (i) : 

[  232  ]  Mr.  Kindersley  and  Mr.  Humphrey  for  the  respondents. 

[  242  ]  Mr.  Tinney,  in  reply. 

[The    arguments    of    counsel    and    the   cases  cited  by  them 
sufficiently  appear  from  the  following  judgment.] 

June^,        T^OVU>    CoTTBNHAM  : 

[  246"]  ^7  Lords,  being  of  opinion  that  the  Master  of  the  Bolls'  judgment 

is  right  in  the  construction  he  put  upon  the  terms  "  next  of  kin," 
it  is  unnecessary  for  me  to  consider  any  of  the  other  points  raised 
in  the  argument.  The  event  having  happened,  in  which  it  was  by 
the  settlement  declared  that  the  10,0002.  should  be  held  upon  trust 
for  such  person  or  persons  as  at  the  death  of  Emily  Mangles  should 
be  her  next  of  kin,  the  question  is,  who  at  that  time  answered  that 
description,  she  having  left  a  son  and  her  father  and  her  mother 
her  surviving. 

The  first  consideration  is,  what  is  the  rule  of  the  law  of  England 
in  extending  the  proximity  of  kindred  ?  for  such  rule  must  govern, 

r  *247  ]      unless  superseded  *by  what  constitutes  the  second  consideration  ; 

(1)  Mr.  Oeldart  was  on  the  same  side. 
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which  is,  Have  the  words  used  received  a  conventional  or  technical       Withy 
construction  ?  for  if  they  have,  such  must  be  considered  as  the     mangles. 
sense  in  which  they  have  been  used. 

As  to  the  first  of  these  questions,  there  really  is  no  doubt ;  all 
writers  agree  that  in  extending  proximity  of  kindred,  the  law  of 
England  considers  the  ascending  and  descending  lines  as  equal. 
Blackstone,  in  the  passage,  quoted  for  another  purpose  by  the 
appellant,  says,  "  both," — that  is,  the  children  and  the  parent, — 
"are  in  the  first  degree  (i)."  If,  then,  the  law  of  England  con- 
siders the  child  and  the  parent  of  a  person  deceased  as  equal  in 
degree  of  proximity,  nothing  can  prevent  their  taking  equally  under 
a  limitation  to  **  next  of  kin,"  but  such  words  having  received  some 
construction  and  technical  meaning  different  from  and  controlling 
this  their  obvious  and  natural  meaning.  The  point  to  be  estab- 
lished by  the  appellant  is,  that  *'  next  of  kin  *'  has  been  construed 
to  describe  one  nearest  in  proximity  in  the  descending  line,  to  the 
exclusion  of  all  in  the  ascending  line,  though  equal  or  nearer  in 
d^ree  of  proximity.  In  support  of  this  proposition  it  was  first 
urged,  that  in  the  succession  to  property  the  descending  line  is 
preferred  to  the  ascending ;  but  unless  this  preference  be  founded 
upon  the  supposition  that  the  party  preferred  is  nearer  of  kin,  it 
proves  nothing.  The  passage  in  Blackstone,  before  referred  to  and 
relied  upon  by  the  appellant,  shows  that  in  his  opinion  proximity 
of  kindred  was  not  the  ground  of  the  preference.  He  says,  ''  Both 
indeed  are  in  the  first  degree,  but  with  us  the  children  are  allowed 
the  preference ;  "  that  is,  they  are  preferred  *in  grants  of  adminis-  [  *248  ] 
tration,  though  not  nearer  of  kin  than  the  parents  of  the  deceased ; 
from  which  it  follows,  that  the  right  of  the  child,  in  preference, 
to  grants  of  administration,  has  no  bearing  upon  the  construction 
to  be  put  on  the  words  ''  next  of  kin." 

The  statute  21  Hen.  YIH.  c.  5,  proves  the  same  thing ;  for  it 
gives  to  the  Ordinary  the  power  of  selecting,  amongst  persons  in 
equal  degree  of  kindred,  to  whom  administration  should  be  granted. 
How  then  can  the  granting  of  administration,  in  pursuance  of  this 
power,  to  the  child  in  preference  of  the  parent  of  the  deceased, 
prove  that  the  child  is  considered  as  being  nearer  in  degree  of 
kindred  ?  It  is  an  established  rule  of  the  Ecclesiastical  Court  that 
the  right  to  the  administration  of  the  effects  of  an  intestate  follows 
the  right  of  the  property  in  them  :  In  re  GUI  (2);  to  the  exclusion 
even  of  next  of  kin,  notwithstanding  the  express  provisions  of  the 
(1)  2  Bl.  Comm.  p.  504.  (2)  1  Hagg.  342. 
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Withy  statute  of  Henry  VIII. ;  as  in  Bridges  v.  The  Dtike  of  Newcastle^ 
Mangles,  before  the  Delegates  in  1712,  and  cited  in  West  v.  Wilhy  (i),  Young 
V.  Pence  (2).  How  then  can  the  right  of  the  child,  who  is  entitled 
to  the  property  of  the  deceased,  to  have  administration  granted  to 
him  in  preference  to  the  parent  of  the  deceased,  who  is  not  so 
entitled,  prove  that  the  child  is  considered  as  nearest  of  kin  ? 

It  was  then  argued  that  the  term  ''  next  of  kin  "  had,  by  usage, 
acquired  a  meaning  in  which  it  must  be  supposed  to  have  been 
used  in  the  settlement ;  and  that  such  meaning  was,  "  those  who, 
as  next  of  kin,  were  entitled  to  the  succession  to  personalty."  The 
Statute  of  Distributions  accurately  preserves  the  distinction  between 

[  ♦249  ]  "  next  of  kin,"  and  those  to  whom  *it  directs  the  distribution  of 
the  personalty.  If  there  be  no  children,  it  directs  the  distribution 
of  the  estate  equally  to  every  of  the  next  of  kindred  of  the  intestate, 
who  are  in  equal  degree,  and  those  who  legally  represent  them ; 
and  then  confines  the  representation  within  brothers'  or  sisters' 
children  ;  not  treating  the  rights  of  those  who  take  by  representa- 
tion as  belonging  to  them  as  next  of  kin,  but  as  derived  from  others, 
who,  if  they  had  lived,  would  have  been  next  of  kin.  If  the  familiar 
expression,  ''next  of  kin  under  the  statute,"  be  considered  as 
having  reference  to  this  provision  of  the  statute,  it  will  not  be  found 
to  be  so  inaccurate  as  has  been  supposed.  The  question,  however, 
is  not  whether  ''  next  of  kin  under  the  statute "  has  not  been 
inaccurately  used  as  describing  those  who  are  entitled  under  the 
statute,  but  whether  the  term  "  next  of  kin,"  without  any  reference 
to  the  statute,  has  received  any  such  judicial  construction.  A  short 
examination  of  the  cases  will  show  that  the  contrary  is  established 
by  a  very  great  preponderance  of  authority. 

[His  Lordship  here  referred  to  a  long  series  of  cases  upon  this 
point,  concluding  with  Elmsley  v.  Young  (3),  in  which  a  decision  of 
Sir  John  Leach  was  overruled,  and  the  judgment  proceeded  as 
follows :] 

[  251  ]  With  the  exception  therefore  of  the  opinion  of  Sir  J.  Lbach, 

which  was  so  overruled,  there  has  been  an  uniform  course  of 
decisions  and  of  opinions  expressed  for  upwards  of  fifty  years,  in 
opposition  to  the  doctrine  of  Mr.  Justice  Buller,  in  Phillips  v. 
Garth  (4) ;  but  these  decisions  and  opinions  are  not  only  decisive  as 
to  the  weight  of  authority,  but  they  displace  the  only  ground  upon 
which  the  contrary  doctrine  could  be  supported. 

(1)  3  Phillimore,  381.  (3)  2  My.  &  K.  780 :  see  39  B.  E.  353. 

(2)  1  Freem.  496.  (4)  3  Br.  C.  0. 64. 
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The  appellant  can  only  succeed  by  showing  that  the  term  **  next  Withv 
of  kin  "  had,  by  a  technical  and  conventional  construction,  obtained  makolk8. 
the  meaning  of  "  those  *who  would  be  entitled,  in  case  of  intestacy,  [  *2o2  ] 
onder  the  Statute  of  Distributions."  That  is  a  question  of  fact ; 
and  had  it  been  so  used,  all  the  Judges  whose  opinions  have  been 
referred  to  as  objecting  to  the  doctrine  of  Mr.  Justice  Buller  in 
Phillips  V.  Garth,  since  the  year  1790,  have  been  ignorant  of  the 
fact,  and  have  held  that  the  words  had  not  obtained  any  such 
construction.  I  find  no  trace  of  any  such  construction  having  been 
adopted,  except  by  Lord  Kenyon  in  Stamp  v.  Cooke,  in  1786,  and  by 
Mr.  Justice  Buller  in  Phillips  v.  Garth,  in  1790,  which  was  in  the 
same  year  repudiated  by  Lord  Thurlow.  To  give  such  a  construc- 
tion to  the  words  would  be,  under  the  term  ^'  next  of  kin,"  to  include 
persons  not  of  kin  at  all,  as  husbands  and  wives ;  and  under  the 
word  '*  next,'*  to  include  persons  comparatively  remote,  with  those 
nearest  of  kin. 

It  is  some  satisfaction  to  be  able  to  trace  the  origin  of  Mr.  Justice 
Buller's  opinion,  because  it  tends  to  diminish  the  weight  which 
would  otherwise  attach  to  any  decision  of  his :  he  says  (i),  ''I  can- 
not distinguish  this  case  (Phillips  v.  Garth)  from  that  of  Thonias  v. 
Hole  (2);  that  case  is  in  point,  except  that  there  the  word  is 
'  relations,'  which  being  to  be  construed  next  of  kin,  makes  it  this 
case."  The  principle  of  that  case,  and  of  the  many  others  which 
have  followed  it,  had  no  application  to  that  of  Phillips  v.  Garth. 
The  term  "  relations  "  per  se  is  too  general ;  all  mankind  are  in 
a  sense  related,  and  it  is  impossible  in  any  case  to  say  where 
relationship  terminates.  If  therefore  the  Court  had  not  put  some 
restrictions  upon  the  generality  of  the  term,  all  such  gifts  must 
have  failed ;  and  that,  Lord  Kino,  in  Thomas  v.  Hole,  states  to  be 
the  reason  of  his  decision.  To  prevent  this  failure  of  *the  testator's  [  *26h  ] 
intention,  the  Courts  construed  the  term  ''relations  "  to  mean  such 
relations  as  would  take  under  the  Statute  of  Distributions.  In 
doing  this,  though  a  qualification  was  added  to  the  expression,  no 
violence  was  done  to  it,  for  all  who  could  take  under  the  statute 
would  be  relations,  except  husbands  and  wives,  and  they  were 
excluded;  whereas  in  the  term  ''next  of  kin"  there  is  no  un- 
certainty,  and  no  objection  from  its  being  too  general;  and  the 
role  of  the  statute  cannot  be  adopted  without  doing  violence  to  the 
description,  proximity  not  being  exclusively  the  qualification  under 
the  statute.  Not  only  is  the  distinction  between  "  relations  "  or 
(1)  ;i  Br.  C.  C.  69.  (2)  Gas,  temp.  Talbot,  p.  261. 
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Withy       "near  relations,"  and  "  next  of  kin,  "obvious , but  in  Mor«/t  v.  Mar«fe(i), 
Mangles,     which  was  before  Phillips  v.  Garth,  under  a  gift  to  nearest  relations, 
a  sister  was  held  entitled,  to  the  exclusion  of  nephews  and  nieces ; 
and  this  was  followed  by  Sir  W.  Grant,  in  Smith  v.  Campbell  (2). 

A  testator  may  indeed  so  express  himself,  as  to  intimate  an 
intention  that  the  rule  of  the  statute  should  prevail ;  as  in  Stamp 
V.  Cooke.  So  in  Lowndes  v.  Stone  (3),  a  gift  of  the  residue  of 
estate  and  effects  to  next  of  kin  or  heir-at-law,  was  held  to  include 
nephews  with  an  uncle,  the  words  implying  heirship  according  to 
the  nature  of  the  property;  and  in  Garrick  v.  liard  Camden  (4), 
Lord  Eldon  intimated  an  opinion  that  the  same  construction  would 
be  put  upon  a  gift  of  residue  "  to  be  divided  among  my  next  of  kin, 
as  if  I  had  died  intestate,"  which  could  only  be  effected  by  adopting 
the  rule  of  the  statute. 

I  think  that  the  appellant  has  wholly  failed  in  proving  that  the 
term  next  of  kin,  used  simpliciter,  has  by  a  technical  or  conventional 

[  ♦264  ]  construction  obtained  *the  meaning  of  *'  those  who  would  be 
entitled,  in  case  of  intestacy,  under  the  Statute  of  Distributions :  " 
and  I  am,  therefore,  of  opinion  that  these  words  must  be  construed 
in  their  natural  and  obvious  meaning,  of  nearest  in  proximity  of 
blood ;  and  being  of  that  opinion,  I  think  that  this  appeal  ought  to 
to  be  dismissed,  with  costs. 

Lord  Campbell: 

I  own  that  I  have  entertained  very  considerable  doubts  in  this 
case  ;  and  now,  although  I  shall  concur  in  the  judgment  which  has 
been  pronounced  by  my  noble  and  learned  friend,  I  do  so  with 
considerable  reluctance.  It  seems  to  me  that  we  are  driven  to  pat 
a  construction  upon  the  terms  of  this  settlement,  which  could  not 
by  possibility  have  entered  into  the  contemplation  of  the  parties, 
or  the  gentleman  who  framed  it.  I  do  not  think  that  there  was 
any  notion  that,  there  being  a  child,  the  father  or  mother  should 
share  in  the  money  that  was  settled :  and  according  to  this  doctrine, 
which  I  think  upon  the  whole  we  are  now  bound  to  follow,  still 
more  preposterous  consequences  might  follow ;  because  there  might 
have  been  grandchildren,  who  would  have  had  no  share,  who  would 
have  been  entirely  destitute,  and  the  grandfather  and  grandmother 
would  have  taken  the  whole. 

(1)  1  Br.  C.  0.  293.  (3)  4  E.  B.  316  (4  Ves.  649). 

(2)  13  E.  E.  224,  226  (Coop.  275 ;  19  (4)  9  E.  E,  297  (14  Ves.  365). 
Ves.  400,  404). 
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I  own  that  I  should  have  been  very  glad  to  have  found  that  Witht 
the  term  "  next  of  kin "  had  received  a  legal  signification,  and  mangles. 
that  it  might  be  considered  as  tantamount  to  ''  heir  "  in  immove- 
ables. There  is  some  ground  for  that  contention,  I  think ;  because 
it  is  allowed,  that  upon  a  reference  to  the  Master  to  inquire  into  the 
next  of  kin,  he  looks  to  see  who  would  share  according  to  the 
Statute  of  Distributions;  and  the  construction  put  upon  the 
statute  of  *Henry  YIII.,  I  own  has  had  some  influence  upon  my  [  *255  ] 
mind ;  because  by  that  it  is  enacted,  that  the  administration  is  to 
be  granted  to  the  wife  of  the  testator,  or  to  the  next  of  kin,  or  to 
both.  Now  under  the  expression  "  next  of  kin,"  it  has  been  always 
held  that  the  child  is  entitled  dejure  to  administration,  in  prefer- 
ence to  the  father  and  mother.  The  Court  of  Queen's  Bench 
would  issue  a  numdanms  to  the  Ecclesiastical  Court  to  grant 
administration  to  the  son ;  that  is  explained  by  saying  that 
administration  follows  the  property.  I  own  that  that  weakens  the 
argument,  but  still  it  has  considerable  force  in  my  mind. 

When  I  look  to  the  authorities,  I  think  that,  till  we  come  to 
Elmsley  v.  Young,  they  were  rather  more  equally  balanced  than 
strikes  the  more  experienced  mind  of  my  noble  and  learned  friend ; 
because  till  then  you  had  Mr.  Justice  Bullbb,  Lord  Eenyon,  and 
Sir  John  Lbaoh,  all  Judges  of  very  great  experience,  and  entitled  to 
very  great  respect,  clearly  intimating  the  opinion  that  ''next  of  kin" 
was  to  be  construed  with  reference  to  the  Statute  of  Distributions. 
Then  the  doubt  thrown  upon  Phillips  v.  Oarth,  might,  to  a  certain 
degree,  be  explained  by  a  mistake,  into  which  Mr.  Justice  Buller 
fell,  in  saying  that  the  parties  in  that  case  were  to  take  per  capita, 
instead  of  per  stirpes.  However,  on  the  other  side  there  are  those 
very  high  authorities.  Lord  Eldon,  and  the  other  learned  Judges, 
Lord  Thurlow,  Sir  W.  Grant,  and  Sir  T.  Plumjbr,  who  must  be 
taken  to  have  questioned  PhiUips  v.  Garth,  not  only  upon  the 
ground  of  that  mistake,  but  likewise  upon  the  general  principle 
upon  which  it  is  founded ;  because  I  think  the  words  **  nearest " 
and  "  next  of  kin  "  are  essentially  the  same.  If  I  had  had  to  decide 
ElmsUy  v.  Young,  1  certainly  should  have  hesitated  a  good  deal 
before  *I  came  to  the  decision  that  was  pronounced  by  those  very  r  vo-fi 
learned  Judges,  the  then  Lords  Commissioners  of  the  Great  Seal. 
But,  however,  it  seems  to  me  that  the  law  must  be  taken  as  settled 
by  that  decision.  That  case  was  very  deliberately  considered  •  the 
judgment  was  pronounced  by  very  learned  Judges,  and  it  has  the 
veaj  high  sanction  of  my  noble  and  learned  friend,  who  was  then 
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Withy  one  of  the  Lords  Commissioners.  Under  these  circumstances,  we 
Mangles,  cannot  reverse  this  decision  of  the  Master  of  the  Bolls  without 
upsetting  Elmsley  v.  Young,  which  it  is  quite  clear  that  we  cannot 
do.  I  think  that  the  decision  in  Elmsley  v.  Young  must  be  con- 
sidered as  having  finally  settled  this  controverted  question,  and 
to  that  decision  I  feel  that  I  am  bound  to  adhere ;  but  I  do  it  with 
great  reluctance.  It  is  impossible  to  deny  that  the  law  has,  by 
some  bad  luck,  got  into  a  strange  state,  and  that  now,  unless  great 
caution  is  observed  in  framing  deeds,  very  calamitous  consequences 
will  take  place  ;  and  that  upon  deeds  already  drawn,  where  merely 
the  words  **  next  of  kin  "  occur,  without  any  other  words  to  specially 
point  out  the  meaning,  the  intention  of  parties  may  be  disappointed. 
But  upon  the  whole  it  seems  to  me  that  greater  mischief  would 
ensue  from  shaking  or  overturning  that  case  of  Elmsley  v.  Young, 
than  by  adhering  to  it.  Therefore  I  concur  in  the  judgment  which 
has  been  proposed  by  my  noble  and  learned  friend,  in  adhering  to 
Elmsley  v.  Young,  by  which  we  affirm  the  decree  of  the  Master  op 
THE  Bolls  in  this  case. 

(It  was  then  ordered  that  the  appeal  be  dismissed,  and  the  decree 
affirmed;  and  that  the  appellant  do  pay  to  the  respondents  the 
costs  incurred  by  them  in  the  appeal.) 


1843.  DBAKE  V.  ATTORNEY-GENEBAL. 

JuhfT^O.  (10  Clark  &  FinneUy,  257—288.) 

[  257  ]  Probate  duty  and  legacy  duty. 

[This  was  an  appeal  from  an  order  of  the  Masteb  of  the  Bolls  in 
a  case  reported  ante,  62  B.  B.  122  (3  Beav.  267),  under  the  name  of 
Piatt  V.  Routh.  The  judgment  of  the  House  of  Lords  affirming  the 
decision  of  the  Master  op  the  Bolls  is  very  short,  and  will  be  found 
at  the  end  of  the  report  of  the  case  at  the  Bolls  Court,  see  52  B.  B. 
at  p.  131.] 
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Siu  FEANCIS  BURDETT,  Bart.,  and  Others  v.  DOE  d. 
Rbv.  FRANCIS  WARD  SPILSBURY  and  Another  (I). 

(10  Clark  &  Finnelly,  340—418.) 

Power,  Execution  of — Attestation. 

Lands  were  limited  to  such  uses,  &c.  as  L.  H.  W.  should  appoint  by  her  last 
will  and  testament,  in  writing,  to  be  by  her  signed,  sealed,  and  published 
in  the  presence  of  and  attested  by  three  or  more  credible  witnesses. 
L.  H.  W.  signed  and  sealed  an  instrument  (before  the  Wills  Act,  1  Vict, 
c.  26)  containing  an  appointment  commencing  thus:  '*  I,  L.  H.  W.,  do 
publish  and  declare  this  to  be  my  last  will  and  testament ;  "  and  ending 
thus :  "I  declare  this  only  to  be  my  last  will  and  testament :  In  witness 
whereof  I  have,  to  this  my  last  will  and  testament,  sot  my  hand  and  seal, 
the  12th  day  of  September,"  &c.  The  attestation  was  thus:  **  Witness, 
C.  B.,  E.  B.,  A.  B." 

Held  by  the  House  of  Lords  (reversing  a  judgment  of  the  Court  of 
Exchequer  Chamber,  and  concurring  in  the  opinion  of  the  majority  of  the 
Judges),  that  the  attestation  was  sufficient,  and  that  the  power  was  well 
executed. 

This  was  an  action  of  ejectment  brought  in  the  Court  of  King's 
Bench,  by  the  defendant  in  error  against  the  plaintiffs  in  error,  to 
recover  possession  of  lands  in  Derbyshire.  The  cause  was  tried  at 
the  Derbyshire  Spring  Assizes  in  1884,  and  a  verdict  was  found  for 
the  defendant  in  error,  subject  to  the  opinion  of  the  Court  of  King's 
Bench  upon  a  special  case,  with  liberty  to  either  party  to  turn  the 
same  into  a  special  verdict.  The  special  case  was  argued  in  the 
King's  Bench,  and  the  unanimous  judgment  of  that  Court  was  for 
the  plaintiffs  in  error  (2).  The  defendant  *in  error  thereupon  turned 
the  special  case  into  a  special  verdict,  which,  among  other  things 
not  material  to  be  here  mentioned,  stated  that  by  indentures  of 
settlement,  dated  the  4th  and  5th  December,  1787,  and  made  on  the 
marriage  of  Lydia  Henning  Ward  with  William  Augustus  Skynner 
certain  of  the  lands  in  question,  of  which  L.  H.  Ward  was  seised  in 
fee  simple,  were  limited  after  her  decease,  and  in  default  of  issue 
of  the  marriage,  "  to  the  use  of  such  person  or  persons,  for  such 
estate  and  estates,  upon  such  trusts,  and  to  and  for  such  ends, 
intents  and  purposes,  as  she  the  said  L.  H.  Ward,  whether  covert 
or  sole,  and  notwithstanding  her  then  intended  or  any  future 
coverture,  by  her  last  will  and  testament,  in  writing,  or  by  any 
writing  purporting  to  be,  or  in  the  nature  of,  her  last  will  and 
testament,  or  by  any  codicil  or  codicils  thereto,  to  be  by  her  signed, 
sealed,  and  published  in  the  presence  of,  and  attested  by,  three 

(j;  Fincefit  v.   Bishop  of  Sodor  and      Adkins  (1872)  L.  E.   14  Eq.  402,  41 
Kan  (1850—1),   o  Ex.  683,  4  De  G.  &      L.  J.  Ch.  628,  27  L.  T.  90. 
Sm.  294,  20  li-   J-  Ch.  433;  Smith  v.  (2)  4Ad.  &EL  1;  6Nev.  &Man.  259. 


1842. 

J/ay  11,  12, 

20. 

Ju/ie  H. 

1843. 
June  19. 
^w^.  18. 

Lord 

Lykduurst, 

L.C. 

Lord 
Campbell. 

Lord 
Brougham. 

[340] 
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BuRDETT  or  more  credible  witnesses,  should  give,  devise,  direct,  limit,  or 
spilsbubt.  appoint ;  and  for  want  of  such  gift,  &c.  to  the  use  of  the  said  L.  H. 
Ward,  her  heirs  and  assigns  for  ever:"  That  the  said  marriage 
between  L.  H.  Ward  and  W.  A.  Skynner  was  duly  solemnized  the 
6th  of  December,  1787 :  That  the  said  L.  H.  Ward  or  Skynner 
died  the  30th  September,  1789,  in  the  lifetime  of  her  said  husband, 
without  leaving  any  issue  of  the  marriage,  but  leaving  Benjamin 
Ward  her  uncle  and  heir-at-law  surviving,  and  also  leaving  an 
instrument  in  writing,  which  was  partly  as  follows  : 

"  I,  Lydia  Henning  Skynner,  wife  of  W.  A.  Skynner,  Esq.  of, 
&c.  do  publish  and  declare  this  to  be  my  last  will  and  testament.  I 
appoint  my  beloved  husband  W.  A.  Skynner  my  executor,  and 
my  beloved  mother,  Lydia  Ward,  executrix  with  him.  I  give  to 
my  beloved  mother  for  her  natural  life,  the  rents,  &c.  of  the 
[  *342  ]  messuage,  *&c.  and  hereditaments  at  Etwall,  &c.  in  the  county  of 
Derby,  and  after  her  death  to  go  to  my  beloved  husband  W.  A. 
Skynner,  his  heirs,  &c.  for  ever."  The  instrument,  after  disposing 
of  certain  stocks,  proceeded  thus :  ''  And  as  to  all  the  rest  and 
residue  of  my  estates,  real  and  personal,  whatsoever  and  whereso- 
ever, &c.,  I  give,  devise,  and  bequeath  the  same,  and  every  part  and 
parcel  thereof,  unto  my  beloved  husband  W.  A.  Skynner,  his  heirs, 
executors,  administrators  and  assigns,  absolutely  for  ever,  &c.  I 
declare  this  only  to  be  my  last  will  and  testament:  In  witness 
whereof  I  have,  to  this  my  last  will  and  testament,  contained  in  one 
sheet,  set  my  hand  and  seal,  the  12th  day  of  September,  in  the  year 
of  our  Lord  1789." 


(< 


Lydia  Hbnnino  Skynnbb  (l.  s.). 


"  Witness : 

''Charles  Ball, 
"Eliz.  Ball, 
"  Ann  Ball.'* 

(The  instrument  did  not  at  all  refer  to  the  power  of  appointment.) 
By  the  special  verdict  it  was  further  found  that  the  said  instru- 
ment in  writing,  purporting  to  be  the  last  will  and  testament  of  the 
said  L.  H.  Skynner,  was  signed,  sealed,  and  published  by  her  in  the 
presence  of  the  said  C.  Ball,  E.  Ball,  and  A.  Ball,  and  attested  by 
them,  and  their  attestation  was  in  manner  and  form  as  appears  on 
the  said  instrument :  That  the  said  B.  Ward,  the  uncle  and 
heir-at-law  of  the  said  L.  H.  Skynner,  also  departed  this  life  in 
August,  1790,  having  by  his  will  devised  his  estates,   real    and 
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personal,  to  his  nephew  Benjamin  Spilsbury,  since  deceased,  of 
whom  Francis  Ward  Spilsbury,  one  of  the  lessors  of  the  defendant 
in  error,  is  the  eldest  son  *and  heir-at-law,  and  the  other  lessor  of 
the  defendant  in  error  is  now  the  heir-at-law  of  the  said  L.  H. 
Skynner:  That  the  said  W.  A.  Skynner  departed  this  life  in 
Febraary,  1838 ;  and  the  plaintiffs  in  error  claim  title  under  him. 

The  judgment  of  the  Court  of  King's  Bench  having  been  entered 
on  this  verdict,  a  writ  of  error  was  brought  thereon  in  the  Exchequer 
Chamber,  where  the  same  was  argued  in  1887  ;  and  the  judgment 
of  the  King's  Bench  was  reversed  in  1889,  by  a  majority  of  four  to 
three  Judges  (i). 

The  present  writ  of  error  was  brought  to  reverse  that  judgment. 
Another  writ  of  error  was  brought  at  the  same  time,  to  reverse 
a  like  judgment,  in  an  ejectment  brought  by  the  same  defendant  in 
error,  on  demise  of  the  same  persons,  to  recover  other  lands  com- 
prised in  the  same  marriage  settlement,  and  appointed  by  the  said 
instrument,  by  L.  H.  Ward. 

The  only  question  in  both  cases — which  came  to  be  argued 
together — was,  whether  the  said  instrument  was  so  executed  and 
attested  as  to  satisfy  the  terms  of  the  power  reserved  to  L.  H.  Ward 
in  the  settlement.  The  Common  Law  Judges  (hereinafter  men- 
tioned)* were  present  at  the  arguments  on  the  11th,  12th,  and  20th 
of  May,  and  19th  of  June,  1842. 

Mr.  Pembertan  and  the  Solicitor-Oeneralf  for  the  plaintiffs  in 
error  in  both  cases,  argued  generally  that  the  conditions  and  forms 
prescribed  for  the  exercise  "^of  the  power  given  by  the  marriage 
settlement  were  duly  complied  with,  by  the  executing  and  attesting 
of  the  will  of  the  donee  of  the  power  in  the  manner  found  by  the 
special  verdict;  for  that  Lydia  Henning  Skynner  signed,  sealed, 
and  published  her  last  will  and  testament  in  the  presence  of  three 
credible  witnesses ;  and  all  that  appeared  on  the  face  of  the 
instrument  itself. 

The  Attorney-General  and  Mr.  Bethell,  for  the  defendants  in 
error,  contended  that  the  power  authorizing  Mrs.  Skynner  to 
dispose  of  the  property  by  her  will,  required  not  only  that  it  should 
be  signed,  sealed,  and  published  in  the  presence  of  three  witnesses 
or  more,  but  also  that  the  several  facts  of  signing,  sealing,  and 
publishing  of  it  should  be  attested  by  the  witnesses ;  and  there  was 
no  attestation  or  due  publication  of  the  instrument  in  question. 
(1)  9  Ad.  &  El.  936 ;  1  P.  &  D.  670. 
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[346] 


The  following  cases  were  cited  and  commented  on:  Hand^  v. 
Janieaii),  Croft  v.  Pawlet{2),  Brice  v.  Smith  (s),  M' Queen  v. 
Farquhar(4),  Wright  v.  Wakeford  (5),  Doe  v.  Peach  (6),  IVn^jht 
V.  Barlow  (7),  Doe  v.  Pearce{s),  Moodie  v.  iJeid  (9),  Stanhope  v. 
A'(?ir(io),  BwHer  v.  Be/ri  (ii),  IFar^  v.  Swi/i{l2),  Hougham  v. 
Sandys  (is)  y  Sivieon  v.  Sivieon  (u),  Lempriere  v.  Fo/^^  (16),  CtwteU 
V.  Kenrick  (16),  Mackinley  v,  Sison  (17),  Brook  y.  Wilson  (18),  Ff'a^er- 
/Man  V.  Smith  (i9),  ^i/en  v.  Bradshaw  (20). 

All  these  cases  will  be  foand  again  cited  and  their  application 
explained,  in  the  subjoined  opinions  of  the  learned  Judges. 

At  the  close  of  the  arguments,  the  following  question  was  put  to 
the  learned  Judges  :  '^  Was  the  power  given  to  the  testatrix,  Lydia 
Henning  Ward,  by  the  settlement  of  the  4th  and  5th  days  of 
December,  1787,  set  forth  in  the  special  verdict,  duly  and  effectaall v 
executed  by  her  will,  dated  12th  of  December,  1789,  as  stated  in  the 
said  verdict?'' 

The  Judges  desiring  time  to  consider  the  question,  the  further 
consideration  of  the  causes  was  postponed. 

The  Judges  again  attended  on  the  19th  of  June,  1843,  to  deliver 
their  answers  to  the  above  question ;  and  the  Lord  CHANCEi^iiOR 
having  acquainted  the  House  that  they  differed  in  their  opinions,  it 
was  ordered  that  they  deliver  their  opinions  seriatim  ^  with   their 

reasons. 

*  *  «  *  ♦ 

[The  question  raised  in  this  case  being  of  little  practical  importance 
since  the  Wills  Act,  1887  (1  Vict.  c.  26,  s.  10),  it  is  not  thought 
necessary  to  reprint  the  opinions  of  the  Judges,  which  are  given  at 
great  length  in  the  original  report.] 

yiwy.  18.      The  Lord  Chancellor  : 

[  408  ]  The  question  in  these  cases  is,  whether  the  will  of  Mrs.  Skynner 

was  a  good  execution  of  the  power  contained  in  her  marriage  settle-  j 


June  19. 


(1)  Comyns'  Rep.  531. 

(2)  Strange,  1109. 

(3)  Willes'  Rep.  1. 

(4)  8  R.  R.  212  (11  Ves.  467). 

(5)  17  Ves.  454;  4  Taunt.  213. 

(6)  15  R.  R.  361  (2  M.  &  S.  576). 

(7)  16  R.  R.  339  (3  M.  &  S.  512). 

(8)  16  R.  R.  634  (6  Taunt.  402). 

(9)  16  R.  R.  257  (1  Madd.  516 ; 
Taunt.  355.) 

(10)  2  Sim.  &  St.  37. 


(11)  Cited  in  4  Ad.  &  £1.    15  : 
Nev.  &Man.  281,  n. 

(12)  3  Tyr.  122;  1  Cr.  &  M.  171. 

(13)  2  Sim.  95. 

(14)  4  Sim.  555. 

(15)  5  Sim.  108. 

(16)  3  M.  &  W.  461. 

(17)  42  R.  R.  240  (8  Sim.  561). 

(18)  55  R.  R.  699  (6  M.  &  W.  473\ 

(19)  9  Sim.  629. 

(20)  1  Curt.  Ecc.  Rep.  110. 
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ment.  The  power  required  that  the  will  should  be  signed,  sealed, 
and  published  by  her,  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses.  The  will  is  set  out  in  the  special  verdict, 
and  it  is  found  to  have  been  signed,  sealed,  and  published  by  her  in 
the  presence  of  the  three  witnesses  named  therein,  and  attested  by 
them,  and  that  their  attestations  are  in  manner  and  form  as  stated 
in  the  said  instrument.  The  will  concludes  thus :  ''I  declare  this 
only  to  be  my  last  will  and  testament.  In  witness  whereof  I  have 
to  this  my  last  will  and  testament,  contained  in  one  sheet,  set 
my  hand  and  seal  the  12th  day  of  September."  Then  follows  the 
Bi^niature  of  the  testatrix  at  the  bottom  of  the  page ;  and  on  the  top 
of  the  following  page  it  goes  on  thus:  ''In  the  year  of  our  Lord 
1789."  The  signature  is  then  repeated  ;  and  on  the  side,  in  the 
usual  place  where  witnesses  sign,  is  the  word  ''  witness,"  and  the 
names  of  the  three  witnesses  are  subscribed  thereto. 

If  this  question  were  entirely  new,  I  think  your  Lordships  would 
have  felt  very  little  diflSculty  in  deciding  it.  The  will  is  to  be 
sii^ed,  sealed,  and  published  in  the  presence  of  and  attested  by 
three  credible  ^witnesses.  It  was  in  fact  signed,  sealed,  and 
published  in  the  presence  of  the  witnesses ;  it  is  so  found  by  the 
special  verdict ;  and  they  subscribed  their  names  to  it,  attesting  it 
as  witnesses.  I  think  if  this  had  come  before  your  Lordships 
unaffected  by  previous  decisions,  you  would  have  been  disposed  to 
consider  this  a  sufficient  execution  of  the  power ;  and  the  more  so, 
as  under  the  Statute  of  Frauds,  which  requires  that  all  devises  shall 
be  in  writing,  and  signed  by  the  testator,  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  devisor  by  three  or  more  credible 
witnesses,  it  has  been  held  that  an  attestation  containing  only 
the  words  "sealed  and  delivered  by,"  &c.  (omitting  the  word 
"sisned"),  is  a  sufficient  compliance  with  the  statute. 

But  it  is  contended  that  the  question  is  controlled  by  previous 
decisions,  and  it  becomes  necessary  therefore  to  consider  how  far 
they  apply  to  and  govern  this  case.  The  first  and  leading  authority, 
and  upon  which  in  fact  all  the  others  depend,  is  that  of  Wright  v. 
IVakeford  (i).  In  that  case  the  power  was  to  be  executed  by  the 
donees,  testified  by  any  writing  under  their  hands  and  seals, 
attested  by  two  or  more  credible  witnesses.  The  attestation 
contained  the  words  "  sealed  and  delivered,"  and  nothing  more : 
only  two  of  the  requisites  were  attested ;  the  signing  was  omitted. 
It  was  contended  that  the  word  ''  sealed  "  implied  that  the  parties 
(1)  17  Ves.  464;  4  Taunt.  213. 
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who  put  their  seals,  also  put  their  hands  to  the  instrument :  but 
the  majority  of  the  Judges  were  of  opinion  that  it  did  not  so  imply, 
according  to  the  true  interpretation  of  the  word  "sealed.'*  This 
decision  turned,  therefore,  entirely  upon  the  construction  of  the 
clause  of  attestation ;  and  undoubtedly,  if  two  of  the  requisites 
were  inserted,  and  the  third  omitted,  "^^the  attestation  could  not  be 
correct :  the  signature  of  the  witnesses  to  the  memorandum  was  an 
attestation  to  the  sealing  and  delivery  only.  The  cases  of  Doe  v. 
Peach  (i),  Wright  v.  Barlow  (2),  and  Doe  v.  Pearce  (3),  were  decided 
entirely  on  the  authority  of  Wright  v.  Wakeford,  and  do  not  appear 
to  me  to  carry  the  rule  further. 

Notwithstanding  the  doubts  which  have  been  entertained  as  to 
the   propriety  of  the  decision   in   Wright  v.   Wakeford,  and    the 
repeated  expressions  of  regret  by  very  learned  Judges  that  that  case 
had  been  so  decided,  still  as  it  has  been  so  frequently  acted  upon, 
and  for  so  long  a  period,  I  should  have  felt  it  my  duty,  if  this  case 
had  not    been   distinguishable  from  it,   to   recommend    to    your 
Lordships  to  adhere  to  that  decision,  and  pronounce  the  execution 
of  the  power  in  the  present  instance  to  be  insufficient.     Certainty 
as  to  the  rules  affecting  property  and  its  disposition,  is  of  far  more 
consequence  than  the  consideration  of  what  the  rules  should  be ; 
because  the  transactions  of  mankind  are  regulated  accordingly. 
But  the  question  here  is  not,  as  in  Wright  v.  Wakeford,  whether  a 
memorandum  of  attestation,  mentioning  some  of  the  requisites  and 
omitting  others,  is  valid;  but  whether  the  general  memorandum 
is  in  this  case  sufficient.     And  first,  it  is  worthy  of  observation,  that 
the  language  of  the  power  and  the  grammatical  construction  of  it, 
are  not  the  same  in  this  case  as  in  Wright  v.  Wakefoi'd.     There  the 
power  was  to  be  executed  by  any  writing  under  the  hands  and  seals 
of  the  donees,  attested,  &c.      The  writing  under  hand  and  seal, 
which    may    be  considered    as   a  description   of    the  completed 
instrument,  was  to  be  attested.    But  in  this  case  the  power  is  to 
be  executed  by  a  writing,  to  be  by  the  donee  signed,  sealed,  and 
[  *4U  ]       published  in   the  presence  *of  and  attested  by  three  or    more 
witnesses.      The  word  "attested,"  in  grammatical  construction, 
relates  only  to  the  word  '*  writing ;  "  not,  as  in  the  case  of    TlViV/^r 
V.  Wakefoi'dy  to  the  whole  description,  viz.  under  hand  and   seal. 
It  would  not  therefore,  I  think,  necessarily  follow,  that  because  the 
insertion  of  the  words  ''  sealed  and  delivered  "  in  the  memorandum 


(1)  16  E.  B.  361  (2  M.  &  S.  576). 

(2)  16  B.  B.  339  (3  M.  &  S.  512). 


(3)  16  B.  B.  634  (6  Taunt  402). 
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of  attestation  might  be  considered  requisites  in  the  former  case, 
it  would  also  be  necessary  in  the  present.  In  Doe  v.  Peachy  and 
Wright  v.  Barlaw,  the  words  are  the  same  as  in  Wright  v.  Wakeford, 
Independently,  however,  of  this  distinction,  and  without  relying 
upon  it,  there  is  no  case  which  has  decided  that  a  general  attestation 
is  not  sufficient ;  and  I  see  no  reason  why,  if  there  be  a  general 
attestation,  and  the  witnesses  prove  that  all  was  done  that  was 
required  to  be  done,  such  a  general  attestation  should  not  be 
sufficient.  In  this  case  the  attestation  follows  immediately  after 
the  testimonium  clause,  and'may,  I  think,  be  considered  as  referring 
to  and  connected  with  it. 

In  Moodie  v.  Reid  (i),  the  testatrix  concluded  her  will  thus : 
''  These  my  last  bequests,  signed  by  me  this  4th  day  of  Feb.  1812  ; 
Sarah  Moodie.  Witness,  B.  H.,  J.  H."  Chief  Justice  Gibbs  in 
that  case  said,  "Here  the  witnesses  have  clearly  attested  the 
signing."  But  the  attestation  was  general,  and  they  could  have 
only  been  considered  as  attesting  the  signing  by  connecting  the 
attestation  with  the  words  that  immediately  preceded  it,  "  These 
my  last  bequests,  signed  by  me." 

Again,  in  the  case  of  Stanhope  v.  Keir  (2),  before  Sir  J.  Leach, 
the  wiU  concluded  thus:  "This  is  my  last  will  and  testament, 
made  and  signed,"  &c. ;  it  was  signed  by  the  testratrix,  Eugenia 
Keir.  The  attestation  was  as  follows,  "  In  the  presence  of ; "  then 
^followed  the  names  of  the  witnesses.  The  Yige-Ghancellor 
considered  this  a  sufficient  attestation  of  the  signing,  which  could 
only  be  by  reference  to  the  testimonium  clause. 

The  case  of  BuUer  v.  Burt{s)y  before  the  same  Judge,  when 
Master  of  the  Bolls,  is  to  the  like  effect.  In  that  case  the  deed 
concluded  as  follows :  ''  Signed  and  sealed,  &c.  by  L.  Smith  ''  (the 
signature  of  the  grantor) :  ''  Witness ;  "  then  followed  the  names  of 
the  witnesses.  The  Master  of  the  Bolls  said,  that ''  as  the  general 
word  *  witness '  can  affirm  no  more  than  the  deed  states,  there  is 
in  this  case  no  attestation  of  that  essential  part  of  what  is  required 
for  the  due  execution  of  the  power,  the  delivery  of  the  deed ;  the 
power  therefore  is  not  well  executed.''  In  a  former  part  of  his 
judgment  he  speaks  of  the  ''  body  of  the  deed ; "  but  it  is  obvious, 
I  think,  that  he  means  the  testimonium  clause.  In  using  the 
terms  ''body  of  the  deed,"  he  uses  them  as  distinguished  from 
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the  attestation.  In  this,  therefore,  as  in  the  former  case,  he 
seems  to  have  considered  a  reference  to  the  testimonium  clause 
legitimate. 

In  the  present  case,  the  reference  would  embrace  all  the  requisites 
for  the  due  execution  of  the  power,  and  render  it  complete.  These 
considerations  lead  me  to  the  conclusion,  that  the  power  was 
properly  executed,  and  I  recommend  your  Lordships  therefore  to 
reverse  the  judgment  of  the  Exchequer  Chamber;  the  effect  of 
which  will  be  to  affirm  the  judgment  of  the  Court  of  Queen's 
Bench :  and  in  following  this  recommendation,  your  Lordships  will 
conform  to  the  opinions  of  the  Chief  Justice  of  the  Common  Pleas 
and  the  majority  of  the  Judges,  who  were  consulted  by  your 
Lordships  upon  the  occasion. 


[  418  ]       Lord  Brougham  : 

I  entirely  agree  in  the  course  recommended  by  my  noble  and 

learned  friend.      If  this  case  had  been — and   this  we  all  of  us 

felt  during  the  whole  of  the  arguments — if  this  case  had  been  in 

terms  the  same  as,  and  was  not  distinguishable  by  any  material 

difference  from,  the  case  of  Wright  v.  Wakeford,  followed  by  the 

two  other  cases  of  Doe  v.  Peach,  and  Wright  v.  Barlau\  which  were 

in   terms   the   same   with   Wi-ight   v.   Wakeford,  as  regarded  the 

material  parts  of  the  power  and  the  facts  of  the  execution ;  in  that 

case  even  we  should  have  been  very  reluctant  to  have  run  counter 

to  that  authority,  and  for  the  reason  assigned  by  my  noble  and 

learned   friend.      I  hardly  know   a  case  which  has  excited,   at 

different  times,  more  remark  than  the  case  of  Weight  v.  Wakeford. 

It  has   been  again  and  again  questioned  and  criticised  by  the 

learned  Judges ;  it  cannot  therefore  be  said  to  have  been  at  any 

time  a  case  that  commanded  anything  like  the  entire  concurrence 

of  Westminster  Hall.     Nevertheless,  for  the  reasons  assigned — 

judicially  and  soundly  assigned — by  my  noble  and  learned  friend, 

I  should  have  been  the  last  to  recommend  a  departure  from  that 

case,  overruling  it  and  adopting  the  contrary  principle  of  decision ; 

because  it  is  perfectly  true,  as  was  stated  by  my  noble  and  learned 

friend,  that  in  this  as  in  all  other  cases,  where  a  decision  has  been 

held  to  make  the  law;   where  it  has  been  acted  upon  as  that 

decision  has  been  in  other  cases,  two  of  which  particularly  have 

been  mentioned  by  my  noble  and  learned  friend;  where  it  has 

been  acted  upon  by  professional  men,  has  been  assumed  by  them 

to  be  the  law,  and  has  obtained  the  faith  of  parties,  and  has 
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regulated    the    transactions  of  men  upon  most  material   points 

affecting  tlieir  most  important  interests,  it  is  of  the  highest  possible 

^impoTtance,  and  even  of  absolute  necessity,  that  the  Court  should 

not,  witViout  a  very  strong  reason  indeed  to  induce  them  so  to  do, 

depart  from  tbat  rule  ;  it  being  of  very  much  more  importance,  in 

nine  cases  out  of  ten,  that  the  law  should  be  known  and  fixed 

^hLc\i  18  to  regulate  the  advice  of  professional  men,  and  to  govern 

the  transactions   of    their  clients,   than   that    perhaps   the  best 

possible  rule  of  law  should  in  each  case  be  adopted.     But  here 

differences  have  been  pointed  out  by  my  noble  and  learned  friend, 

and  dwelt  upon  by  a  considerable  majority  of  the  Judges,  whose 

valuable  assistance  we  had  in  disposing  of  this  question ;  and  there 

is,  no  doubt,  a  perfectly  sufficient  difference  in  this  case  to  justify 

as  in   reversing   the  decision  of    the  Exchequer  Chamber,  and 

setting  up  the  decision  of  the  Court  of  Queen's  Bench,  and  agreeing 

therefore  with  the  majority  of  the  learned  Judges. 

I  shall  not  enter  further  into  this  case  than  to  say  that  I 
certainly  have  felt,  in  the  consideration  I  have  been  able  to  bestow 
upon  it,  that  there  is  a  manifest  connexion  here  between  the 
attestation  itself  and  the  testimofimm  clause.  This  is  the  ground 
chiefly  upon  which  I  have  formed  my  opinion  upon  this  case ;  and 
the  more  I  have  considered  it  after  hearing  it  so  very  ably  argued 
at  the  Bar,  the  better  I  am  satisfied  with  having  come  to  that 
conclusion.  I  therefore,  without  troubling  your  Lordships  at 
greater  length,  will  merely  state  that  1  entirely  agree  with  the 
reasoning  of  my  noble  and  learned  friend  and  of  the  majority  of 
the  learned  Judges,  in  coming  to  the  conclusion  of  a  reversal,  for 
those  reasons  which  have  led  my  noble  and  learned  friend  to 
that  result. 
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Lord  Gampbbll: 

It  gives  me  great  satisfaction  in  this  case  to  agree  in  opinion 
with  the  majority  of  the  learned  Judges.  When  your  Lordships 
consult  the  Queen's  Judges,  I  do  not  at  all  consider  that  you  are 
bound  by  the  opinion  of  the  majority,  or  even  by  their  unanimous 
opinion,  unless  you  are  perfectly  satisfied  with  the  reasons  which 
they  assign  for  the  opmion  they  give.  But  it  is  always  a  very 
painful  thing  to  differ  from  those  venerable  magistrates,  who  are 
always  to  be  looked  up  to  with  so  much  reverence  and  respect. 

Li  this  case  the  only  question  is,  whether  the  will  was  attested 
by  three  credible  witnesses.    It  is  not  at  all  disputed,  indeed  it  is 

B^a. — vol..  i*ix.  8 
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found  by  the  special  verdict,  that  it  was  signed,  sealed,  and 
published  in  the  presence  of  the  witnesses.  The  question  is, 
whether  it  has  been  attested  by  them.  The  witnesses  saw  all 
these  solemnities  performed,  and  they  signed  their  names  to  the 
will  as  attesting  witnesses.  The  question  is.  Is  not  that  will 
attested  by  them?  Independently  of  authority,  I  cannot  doubt 
that  for  a  moment.  The  only  objection  that  can  be  made  is  this ; 
that  the  will  upon  the  face  of  it  does  not  contain  any  proces  verbal, 
or  history  of  the  transaction.  Well,  but  the  power  imposes  no 
such  condition ;  it  does  not  say,  ''  a  will  signed,  sealed,  and 
published  in  the  presence  of  three  witnesses,  and  attested  by  them, 
and  a  will  containing  a  history  of  the  solemnity."  There  are  no 
such  words  in  the  power,  and  I  know  not  how  such  a  condition  is 
to  be  added  to  the  power  which  the  donor  has  given. 

Then,  my  Lords,  I  am  very  glad  to  think  that  there  is  no  authority 
in  this  case  to  prevent  us  from  giving  the  natural  construction 
which  such  a  power  ought  to  receive ;  a  construction  in  analogy  to 
the  Statute  of  ^Frauds,  respecting  the  execution  of  wills.  The 
testator  is  the  donor  of  the  power ;  and  unless  the  donee  complies 
with  the  solemnities  required  by  the  donor,  the  power  is  not  well 
executed.  Now  the  Statute  of  Frauds,  as  your  Lordships  are 
aware,  upon  this  subject  is  almost  ipsissimis  verbis  the  same  with 
the  power,  the  construction  of  which  we  are  now  considering ;  and 
it  has  been  determined  over  and  over  again,  that  if  a  will  is 
properly  executed  in  the  presence  of  witnesses,  and  they  simply 
sign  the  will,  that  is  a  due  execution  of  the  power,  and  the  will  is 
good  under  the  Statute  of  Frauds. 

With  regard  to  powers  contained  in  private  deeds,  we  have 
Wiight  V.  Wakefoi'd,  and  the  class  of  cases  which  have  succeeded 
that  case.  Now  fortunately  it  is  not  necessary  for  this  House  to 
overturn  those  cases  to-day,  although,  had  they  been  brought  by 
appeal  before  this  House  in  proper  time,  I  apprehend  that  the 
probability  is  that  your  Lordships  would  not  have  approved  of 
them.  But  in  those  cases  there  is  not  a  mere  simple  attestation 
by  witnesses,  that  is,  the  subscription  of  their  names,  but  there  is 
an  imperfect  history  of  the  transaction.  There  is  a  declaration  by 
them  that  they  saw  certain  solemnities  performed  which  are 
required  by  the  power,  without  having  seen  all ;  and  that  maxim 
of  law  has  been,  I  think,  misapplied,  "  the  expression  of  one  is 
the  exclusion  of  the  other;''  and  therefore  this  been  supposed 
sufficient  to  negative  the  performance  of  any  solemnity  which  is  not 
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mentioned  in  the  history  of  the  transaction  of  the  will.  But  there 
is  no  case,  I  am  happy  to  think,  in  which  there  has  been  a  simple 
signature  by  witnesses,  the  witnesses  having  seen  all  the  solemnities 
duly  performed,  which  has  been  held  not  to  be  a  true  execution  of 
a  power.  If  it  were  necessary,  I  think  that  *the  testinumium  clause 
here  might  be  resorted  to,  both  upon  principle  and  upon  authority. 
I  beg  leave  humbly  to  express  my  opinion,  that  without  that 
testimonium  clause,  there  would  have  been  a  good  execution  of  the 
power ;  because  here  the  will  was  signed,  sealed  and  published  in 
the  presence  of  three  credible  witnesses,  who  signed  that  will  as 
the  attesting  witnesses.  I  say  that  that  was  an  attestation,  and 
that  this  is  a  good  execution  of  the  power,  without  reference  to  the 
testitnoniam  clause.  The  very  common  expression  we  have,  of 
''attesting  witness  "  to  a  deed,  explains  this.  What  is  the  meaning 
of  an  attesting  witness  to  a  deed  ?  Why  it  is  a  witness  who  has 
seen  the  deed  executed,  and  who  signs  it  as  a  witness.  He  is  a 
good  attesting  witness,  although  there  should  not  be  upon  the 
deed  itself,  a  memorandum  saying  that  it  is  signed,  sealed,  and 
delivered  in  his  presence.  These  are  good  attesting  witnesses; 
and  I  apprehend  that  upon  principle,  and  not  contrary  to 
aathority,  this  will  was  attested  in  the  presence  of  three  credible 
witnesses,  and  that  therefore  it  is  a  good  execution  of  the  power. 
The  consequence  is  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  will  be  reversed,  and  that  of  the  Court  of  Queen's  Bench 
afl&rmed. 
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Lord  Brougham: 

There  is  no  authority  for  saying  that  a  general  attestation  of  an 
instniment  in  execution  of  a  power,  is  insufficient. 

The  Lord  Chancsllor: 

The  party  who  sees  the  will  executed  is  in  fact  a  witness  to  it ;  if 
be  sobscribes  as  a  witness,  he  is  then  an  attesting  witness. 

In  the  case  of  Skynner  v.  Spilsbury^  the  judgment  must  be  the 
same  as  in  that  of  Burdett  v.  SpUsbury ;  *the  arguments  at  the  Bar 
and  the  opinions  of  the  learned  Judges  comprised  both  cases,  both 
dep^iding  on  the  question  whether  the  power  was  well  executed. 


[•418] 


The  following  order  was  then  made  in  each  of  the  cases : 

Ordered  and  adjudged,  that  the  judgment  given  in  the  Court  of 
Exchequer  Chamber  for  the  defendant  in  error,  reversing  a  judgment 
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of  the  Court  of  Queen's  Bench  for  the  plaintiffs  in  error,  be,  and  the 
same  is  hereby  reversed.  And  it  is  further  ordered  and  adjudged, 
that  the  original  judgment  of  the  Court  of  Queen's  Bench  be,  and 
the  same  is  hereby  affirmed. 


1842. 

JufU!  14,  15. 

1843. 

June  l\i. 

Aug.  18. 

Lonl 

Lyndhubst, 

L.C. 

Lord 
Brougham. 

Lord 
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MAEGARET  EUTLAND  v.  DOE  n.  THOMAS  WYTHE 
AND  MARY  HIS  Wife. 

(10  Clark  &  Finnelly,  419—470.) 

Devise — ^Leasing  power,  execution  of. 

A  will  devising  real  estate  gave  a  power  to  the  devisees  for  life  to  demise 
and  lease  the  same  for  any  term  not  exceeding  21  years  in  possession,  *^  so 
as  upon  every  such  lease  there  should  be  i-eserved  and  made  payable, 
during  the  continuance  thereof,  the  best  improved  yearly  rent  that  could 
be  reasonably  had  for  the  same,  without  taking  any  sum  of  money  by  way 
of  fine  or  income  for  or  in  respect  of  such  lease."  The  first  devisee  for  life, 
in  exerdse  of  this  power,  made  a  lease  for  21  years  from  the  11th  of 
October,  1838,  at  the  yearly  rent  of  903/.,  payable  by  equal  half-yearly 
payments,  on  the  6th  of  April  and  11th  of  October  in  every  year,  except 
the  last  half-year's  rent,  which  was  thereby  reserved  and  agi'eed  to  be  paid 
on  the  1st  of  August  next  before  the  determination  of  the  said  term. 

Held  by  the  Lords  (concurring  in  the  opinions  of  a  majority  of  the 
Judges,  and  reversing  the  judgment  of  the  Exchequer  Chamber)  that  the 
lease  was  a  valid  execution  of  the  power. 

An  action  of  ejectment,  brought  in  the  Court  of  Exchequer  by 
the  nominal  defendant  in  error,  on  the  demise  of  Thomas  Wythe 
and  his  wife,  for  the  recovery  of  certain  tenements  in  the  county  of 
Norfolk,  against  the  plaintiff  in  error  the  tenant  thereof,  was  tried 
at  the  Norfolk  Summer  Assizes  in  the  year  1886,  when  a  verdict 
was  found  for  the  defendant  in  error,  subject  to  the  opinion  of  the 
Court  on  a  special  case.  That  case  was  argued  in  the  Court  of 
Exchequer  in  1837,  and  judgment  was  given  for  the  plaintiff  in 
error  (i) ;  whereupon  the  special  case  *was  turned  into  a  special 
verdict,  and  the  judgment  being  entered  thereon,  was  brought  by 
writ  of  error  into  the  Exchequer  Chamber,  and  there  reversed  (2) .  The 
present  writ  of  error  was  brought  to  reverse  the  latter  judgment. 

The  facts  contained  in  the  special  verdict,  material  to  be  here 
stated,  were  as  follows :  Benoni  Mallett,  who  died  in  1783,  seised  of 
the  tenements  in  question,  by  his  will  dated  the  28th  of  January, 
1780,  and  duly  executed,  devised  the  same  to  his  grandson  Philip 
Mallett  Case,  for  Ufe,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  with  remainders  to  the  sons  and  daughters  of 
the  said  P.  M.  Case,  as  in  the  will  mentioned :  and  for  default  of 
(1)  46  E.  E.  741  (2  M.  &  W.  661}.  (2)  6  M.  &  W.  688. 
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such  issue,  the  said  testator,  by  his  said  will,  devised  the  said     Rutland 
tenements  to  his  grandson,  Thomas  Mallett   Case,  for  life,  with      wythb. 
remainder  to  trustees  to  preserve  contingent  remainders ;    with 
remainders  to  the  sons  of  the  said  T.  M.  Case  successively  in  tail 
male ;  with  remainder  to  his  daughter  and  daughters  as  tenants  in 
common  in  tail  general,  &c. 

The  will  contained  the  following  power  of  leasing :  "  Provided 
always,  and  his  will  was,  that  it  should  and  might  be  lawful  to  and 
for  his  said  grandson,  Philip  Mallett  Case,  and  all  his  sons,  and  all 
other  person  or  persons  respectively,  as  and  when  they  should 
respectively  come  into  and  be  in  the  actual  possession  of  the  said 
tenements,  with  the  appurtenances,  or  any  part  thereof,  or  be 
actually  entitled  to  the  rents  and  profits  thereof,  by  indenture 
under  tbeir  respective  hands  and  seals,  to  demise  and  lease  the 
same,  or  any  part  thereof,  unto  any  person  or  persons,  for  any 
term  or  number  of  years,  not  exceeding  21  years  *in  possession, 
and  not  in  reversion,  remainder,  or  expectancy ;  so  as  upon  every 
such  lease  there  should  be  reserved  and  made  payable,  during  the 
continuance  thereof  respectively,  the  best  improved  yearly  rent  that 
could  be  reasonably  had  for  the  same,  without  taking  any  sum  or 
sums  of  money  by  way  of  fine  or  income,  for  or  in  respect  of  such  lease 
or  leases;  and  so  as  none  of  the  said  lease  or  leases  were  made 
dispunishable  of  waste  by  any  express  words  therein  ;  and  that  in 
every  such  lease  there  should  be  contained  a  clause  of  re-entry  for 
nonpayment  of  the  rent  or  rents  to  be  thereby  respectively  reserved ; 
and  so  as  such  lessee  or  lessees,  to  whom  such  lease  or  leases  should 
be  made,  sealed  and  delivered  counterparts  of  such  lease  or  leases." 

On  the  testator's  death  Philip  M.  Case  became,  under  the  will, 
seised  of  the  said  tenements.  Thomas  M.  Case  died  in  1800, 
leaving  issue  one  child,  Mary,  one  of  the  lessors  of  the  plaintiff  in 
the  action ;  and  who  in  the  year  1810  intermarried  with  Thomas 
Wythe,  the  other  lessor  of  the  plaintiff. 

By  an  indenture  dated  the  14th  of  December,  1883,  under  the 
hand  and  seal  of  the  said  P.  M.  Case,  and  made  between  him  of 
the  one  part,  and  the  said  Margaret  Rutland  of  the  other  part,  he, 
P.  M.  Case,  being  in  actual  possession  of  the  said  tenements,  and 
actually  entitled  to  the  rents  and  profits  thereof,  in  exercise  of  the 
said  power  of  leasing,  demised  unto  the  said  Margaret  Rutland,  and 
her  executors,  administrators,  and  assigns,  the  said  tenements,  with 
the  appurtenances ;  to  have  and  to  hold  the  same  unto  her  and  her 
executors,  Sec.  from  the  11th  day  of  October  then  last,  for  and  during 
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Rutland  the  term  of  21  years  then  next  ensuing ;  yielding  and  paying  there- 
wtthe.  for,  unto  the  said  P.  M.  Case  and  his  assigns,  during  such  *part  of 
[  *4^^  ]  the  term  of  that  demise  as  he  should  live,  and  after  his  decease 
unto  such  person  or  persons  as  for  the  time  being  should  be  entitled 
to  the  reversion  of  the  said  premises  under  the  said  will,  the  yearly 
rent  of  903Z.  by  equal  half-yearly  payments,  that  is  to  say,  on  the 
6th  day  of  April,  and  the  11th  day  of  October,  in  every  year,  in 
equal  portions,  except  the  last  half-year's  rent,  which  was  thereby 
reserved  and  agreed  to  be  paid  on  the  1st  day  of  August  next  before 
the  determination  of  the  said  term.  And  it  was  thereby  provided, 
that  if  the  said  rent,  or  any  part  thereof,  should  be  unpaid  for 
42  days  next  after  any  of  the  days  whereon  the  same  was  reserved 
to  be  paid,  or  if  the  said  Margaret  Butland,  her  executors,  &c., 
should  not  perform  the  covenants  therein  contained,  then  in  either 
of  the  said  cases  it  should  be  lawful  for  the  said  P.  M.  Case  or  his 
assigns,  during  his  life,  and  after  his  decease  for  such  person  or 
persons  as  aforesaid,  into  the  said  demised  premises,  or  any  part 
thereof  in  the  name  of  the  whole,  to  enter,  &c. 

P.  M.  Case  died  without  issue  in  July,  1884,  whereupon  Mrs. 
Wythe  became  entitled  to  the  said  tenements  as  tenant  in  tail 
general  under  Benoni  Mallett's  will ;  and  she,  and  her  husband  in 
her  right,  sought  by  the  said  action  to  set  aside  the  said  lease,  as 
not  being  in  pursuance  of  the  power  of  leasing  contained  in  the 
said  will. 

The  only  question  before  the  House  was,  whether  so  much  of  the 
lease  as  reserved  payment  of  the  last  half-year's  rent  on  the  Ist  of 
August,  instead  of  the  11th  of  October,  the  last  day  of  the  term, 
was  consistent  with  the  leasing  power.  That  question  was  argued 
on  the  14th  and  15th  of  June,  1842,  in  the  presence  of  the  learned 
Judges. 

[  '423  ]  The  SoUcitoi'-Gejieral  and  Mr.  R.  V.  Richards  for  ♦the  plaintiff 

in  error,  contended,  generally,  that  the  lease  was  a  valid  execution 
of  the  power,  that  the  judgment  of  the  Court  of  Exchequer  Chamber 
was  erroneous,  and  that  the  judgment  of  the  Court  of  Exchequer 
was  right. 

Mr.  Pemherton  and  Mr.  Biggs  Andrews,  oonfra,  argued  that  the 
power  was  not  well  executed  by  the  said  lease,  on  account  of  the 
reservation  of  the  last  half-year's  rent,  whereby  no  rent  was  made 
payable  from  the  1st  of  August  to  the  11th  of  October  in  the  last 
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year  of  the  term ;  whereas,  as  they  submitted,  the  rent  ought  to     Rutland 
have  been  reserved  equally  during  the  whole  term,  and  so  that  each       wythe. 
person  entitled  to  the  reversion  of  the  demised  premises  would 
receive  the  rent  to  accrue  during  the  period  for  which  such  person 
should  be  entitled. 

At  the  close  of  the  arguments  the  following  question  was  proposed 
to  the  learned  Judges :  "  Whether  the  indenture  of  lease  between 
P.  M.  Case  and  Margaret  Rutland,  dated  the  14th  of  December,  1833, 
as  stated  in  the  special  verdict,  is  a  valid  execution  of  the  power  of 
leasing,  as  also  stated  in  the  special  verdict,  given  by  the  will  of 
B.  Mallett,  dated  28th  January,  1780?  '* 

The  Judges  desiring  time  to  answer  the  question,  the  further 
consideration  of  the  cause  was  postponed. 


The  Lord  Chancellor:  ^lu^. is. 

The  question  in  this  case  is,  whether  the  lease,  as  stated  in  the  [  466  ] 
special  verdict,  was  a  valid  execution  of  the  leasing  power  given  by 
the  will  of  Benoni  Mallett.  It  was  one  of  the  restrictions  upon  the 
power,  that  upon  every  lease  there  should  be  reserved  and  made 
payable  during  the  continuance  thereof,  the  best  improved  yearly 
rent  that  could  be  reasonably  had  for  the  same,  without  taking  any 
sum  of  money  by  way  of  fine  or  income  for  or  in  respect  of  such 
lease.  The  lease  was  made  on  the  14th  of  December,  1833,  for 
21  years  from  the  11th  of  October  preceding,  at  the  yearly  rent  of 
903/.,  payable  by  equal  half-yearly  payments,  viz.  on  the  6th  of 
April  and  the  11th  of  October,  in  every  year,  *in  equal  portions,  [  *467  ] 
except  the  last  half-year's  rent  which  was  thereby  reserved  and 
agreed  to  be  paid  on  the  1st  of  August  next  before  the  end  of  the 
term.  It  is  admitted  that  the  power  was  well  executed,  if  the  last 
half-year's  rent  might,  consistently  with  the  restrictions  on  the 
power,  be  made  payable  on  the  1st  of  August. 

The  power  requires  a  yearly  rent  to  be  reserved.  It  is  clear  that, 
under  and  consistently  with  this  power,  which  says  nothing  as  to 
the  time  of  payment,  the  yearly  rent  might  have  been  reserved  and 
made  payable  yearly,  half-yearly,  or  quarterly ;  and  I  agree  with 
what  was  said  by  one  of  the  learned  Judges,  that  it  follows  as  a 
consequence  that  a  yearly  rent  means  a  rent  payable  within  each 
year,  not  payable  merely  at  the  end  of  the  year ;  and  the  reserva- 
tion therefore,  in  the  last  year,  of  the  rent  on  the  1st  of  August,  if 
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Rutland  made  bond  Jide,  which  is  not  controverted  in  the  present  instance, 
Wythr.  was  within  and  a  due  execution  of  the  power.  But  it  has  been 
contended,  that  as  the  yearly  rent  was  to  be  reserved  and  made 
payable  during  the  continuance  of  the  term,  and  as  the  last  pay- 
ment was,  by  the  provision  in  the  lease,  to  be  made  on  the  1st  of 
August,  upwards  of  two  months  before  its  expiration,  it  was  not 
payable  during  the  continuance,  that  is,  the  whole  continuance  of 
the  lease,  and  so  was  at  variance  with  the  power.  But  this  depends 
upon  what  is  meant  by  a  yearly  rent  reserved  and  made  payable 
during  the  continuance  of  the  lease.  These  words,  I  think, 
obviously  import  nothing  more  than  this,  that  in  every  year,  as 
long  as  the  lease  shall  endure,  a  yearly  rent  shall  be  reserved  and 
made  payable.  If  this  be  the  true  interpretation  of  the  power,  it 
is  clear  there  has  been  no  infringement  of  the  restriction.  The 
[  ♦468  ]  evident  motive  for  fixing  ♦upon  a  day  for  payment  before  the  last 
day  of  the  term,  was  to  ensure  the  right  of  distress  for  the  benefit 
of  the  person,  whoever  he  might  be,  that  should  at  that  period  be 
entitled  to  the  rent. 

The  opinion  of  Justice  Powell,  in  Regina  v.  Weston,  though 
mentioned  merely  by  way  of  illustration,  and  in  which  Chief  Justice 
Holt  concurred,  is  entitled  to  much  attention.  It  is  expressly  in 
point,  and  coincides  with  the  view  I  have  taken  of  this  question. 
On  these  grounds,  therefore,  I  recommend  to  your  Lordships  to 
reverse  the  judgment  of  the  Court  of  Exchequer  Chamber. 

Lord  Brougham  : 

In  this  case  I  had  not  an  opportunity  of  doing  more  than  con- 
sidering the  opinions  of  the  learned  Judges,  with  the  majority  of 
whom,  as  at  present  advised,  I  concur ;  but  not  having  heard  the 
whole  of  the  arguments,  having  been  obliged  to  be  at  the  Judicial 
Committee  of  the  Privy  Council,  I  shall  do  no  more  than  say  that 
I  entirely  agree  in  the  view  taken  of  this  case  by  my  noble  and 
learned  friend. 

Lord  Campbell  : 

I  was  present  during  the  whole  of  the  argument,  and,  as  my  duty 
required,  very  attentively  listened  to  what  was  urged  on  both  sides, 
and  I  have  since  most  carefully  perused  the  opinions  of  the  learned 
Judges,  and  have  arrived  at  the  same  conclusion  with  my  noble 
and  learned  friend,  that  the  judgment  of  the  Exchequer  Chamber 
ought  to  be  reversed.    I  entirely  approve  of  the  judgment  of  the 
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Court  in  which  the  action  was  brought.      It  seems  to  me  that  the     Butla^d 
meaning  of  the  condition  imposed  by  this  leasing  power  was  merely      wythk. 
that  the  rent  should  be  reserved  in  respect  of  the  whole  of  the 
♦term,  and  should  be  payable  during  that  term ;  and  if  those  two      [  *4«9  ] 
requisites  were  observed,  there  was  nothing  unreasonable  in  the 
mode  in  which  the  power  was  exercised  with  a  view  to  the  benefit 
of  the  estate,  and  the  lease  would  be  valid.     Now  it  is  clear  that  a 
rent  was  reserved  in  respect  of  the  whole  term ;  because,  although 
the  last  half-year's  rent  was  to  be  paid  on  the  Ist  of  August,  it  was 
with  reference  to  the  period  at  which  the  term  ended.     It  was  pay- 
able within  the  term,  because  it  was  payable  on  the  1st  of  August, 
a  day  prior  to  the  expiration  of  the  term.     Then  was  not  it  a 
reasonable  execution  of  the  power  ? 

A  question  was  put  to  the  counsel  at  the  Bar,  whether  if  the  rent 
had  been  reserved  on  the  first  day  of  every  year,  that  would  have 
been  a  good  execution  of  the  power.  That  might  be  very  doubtful; 
because  it  is  quite  clear  that  if  such  a  condition  were  imposed  upon 
the  tenant,  he  would  not  give  by  any  means  so  good  a  rent  as  he 
would  if  allowed  to  occupy  for  the  year,  and  to  cultivate  the  farm, 
and  to  receive  the  profits  of  the  farm  six  months  before  any  rent 
was  payable ;  and  I  do  not  know  whether  that  would  be  at  all  con- 
sistent with  the  good  management  of  the  estate :  I  think,  on  that 
ground,  that  to  have  made  the  rent  payable  on  the  first  day  of  the 
year  would  not  have  been  a  reasonable  reservation.  But  when 
you  see  that  every  half-year's  rent  was  made  payable  at  the 
expiration  of  the  half-year,  until  we  come  to  the  last  half-year's 
rent,  and  that  that  was  reserved  payable  on  the  1st  of  August,  for 
the  reason  that  there  might  be  a  distress  when  the  crops  were 
on  the  ground,  so  as  to  enforce  the  payment,  it  was  clearly  for 
the  benefit  of  the  estate ;  and  whether  the  tenant  for  life  or  the 
remainder-man  might  take  advantage  of  it,  it  seems  to  me  an 
entire  compliance  *with  the  power  of  leasing  contained  in  the  will.  [  •470  ] 
There  is  no  reason  to  suppose  that  the  testator  looked  peculiarly 
to  the  benefit  either  of  the  tenant  for  life  or  of  the  remainder-man  ; 
his  anxiety  was,  that  a  lease  should  be  executed  which  should  be 
consistent  with  a  reasonable  management  of  the  estate,  and  for  the 
benefit  of  the  person  who  was  in  the  occupation  of  the  estate,  who- 
ever he  might  be.  There  was  here  just  as  good  a  chance  that  it 
might  be  for  the  benefit  of  the  remainder-man  as  for  the  benefit  of 
the  tenant  for  life.  Therefore,  upon  reason  and  upon  principle,  I 
have  no  doubt  that  the  power  was  well  executed. 
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Rutland 

V. 

Wythe. 


I  am  happy  to  think,  that  although  there  was  a  dictum  of  Mr. 
Justice  Bayley  referred  to,  which  is  not  very  express  or  directly  in 
point,  and  which  may  be  explained  away;  yet,  on  the  other  hand, — 
I  am  sure  I  speak  with  the  most  sincere  respect  for  Mr.  Justice 
Batley, — if  I  am  to  weigh  his  authority  against  that  of  Mr.  Justice 
Powell,  confirmed  by  Lord  Holt,  I  must  say  that  his  authority 
does  not  amount  to  an  equipoise ;  and  then  if  we  look  at  principle, 
I  think  upon  principle  it  seems  to  me,  with  great  respect  for  the 
opinion  of  the  dissenting  Judges,  that  this  was  clearly  a  good 
execution  of  the  power  of  leasing. 


1842. 
June  27. 
July  24. 

1843. 
Avg.  18. 


It  was  then  ordered  and  adjudged  by  the  Lords,  &c.,  that  the 
judgment  given  in  the  Court  of  Exchequer  Chamber,  reversing  the 
judgment  of  the  Court  of  Exchequer,  be  reversed:  and  it  was 
further  ordered  and  adjudged  that  the  original  judgment  of  the 
Court  of  Exchequer  be  affirmed. 


R0B80N  V.  ATTOENEY-GENERAL. 

(10  Clark  &  Finnelly,  471—507.) 
[This  was  an  appeal  from  a  decision  by  Lord  Brougham,  L.C, 
in  1880,  reported  under  the  title  of  Monkton  v.  AtL-Gen.,  in 
84  R.  R.  88  (2  Russ.  &  My.  147),  where  Lord  Brougham's  judgment 
is  fully  reported.  Upon  the  present  appeal  Lord  Brougham  observed 
(p.  505)  that  he  retained  his  opinion  upon  the  case.  Lord  Camp- 
BBLL  (p.  506)  and  Lord  Cottenham  (p.  507)  also  thought  that  the 
order  of  the  Court  of  Chancery  ought  to  be  affirmed  and  the 

Appeal  dismissed,] 


1844. 
Feb,  26,  27. 

Lord 

Lyndhuhst, 

L.C. 

Lord 
Brougham. 

Lord 
Cottenham. 

Lonl 
Campbell. 

[  508  ] 


HO  ARE  V.  BYNG(l). 

(Affirmed,  10  Clark  &  Finnelly,  508—533 ;  affirming  5  Beav.  564.) 

A  testator  left  all  his  personal  estate,  subject  to  legacies,  and  all  his 
houses,  gardens,  parks  and  woods,  and  all  his  landed  estates,  to  his  wife 
for  her  life,  and  afterwards  all  his  personal  and  landed  estates  to  his  sister, 
for  her  life,  and  then  to  the  eldest  son  of  G.  B.,  and  afterwards  to  Ot.  B.'s 
second,  third,  or  any  later  sons  he  might  have  by  the  testator's  niece  A., 
and  then  to  the  eldest  son  and  other  sons  successively  of  the  Earl  of  B.  by 
the  testator's  niece  C. ;  but  all  these  to  be  subject  to  outpayments  and 
legacies  by  the  will  given ;  and  if  they  and  the  conditions  of  his  will  were 
not  complied  with  exactly,  he  left  all  the  advantages  of  it  to  the  next 
person  in  succession,  subject  to  the  legacies  and  so  on,  unless  they  were 


(1)  In  re  Percy  (1883)  24  Ch.  D.  616,  53  L.  J.  Ch.  148. 


VOL.  Lix.]     1844.    H.  L.    10  CL.  &  FIN.  508—609.  128 

discharged.    The  testator,  by  oodioils  to  the  will,  gave  numerous  legacies        Hoabe 
and  annuities,  upon  the  nonpayment  of  which  he  declared  repeatedly  and  ^* 

in  various  forms  of  expression  that  the  persons  taking  his  personal  estate  ^^  * 

should  be  subject  to  the  i>enalties  in  the  will.    G.  B  had  several  sons,  all 
living  at  the  death  of  the  testator. 

Held  that  the  eldest  son  of  G.  B.  took  the  personal  estate  absolutely, 
subject  to  the  prior  life  estates  and  to  the  legacies  and  annuities  given  by 
the  will  and  codicils. 

The  question  in  this  appeal  was,  whether  the  respondent  George 
Byng  is  entitled  absolutely,  or  for  life  only,  to  the  residuary  personal 
estate  of  the  late  Earl  of  Strafford,  subject  to  certain  annuities 
charged  thereon  and  still  subsisting,  under  and  by  virtue  of  the 
provisions  contained  in  the  will  of  that  nohleman,  who  died  in  1791. 

William  Earl  of  Strafford,  by  his  will,  dated  the  25th  of  October, 
1774,  gave  as  follows :  ''  I  leave  to  my  dear  wife,  Anne  Countess  of 
Strafford,  all  my  personal  estate  whatsoever,  except  the  furniture 
of  Wentworth  Castle,  for  her  life,  subject  to  the  following  outpay- 
ments  and  legacies :  I  also  leave  to  my  *wife,  Anne  Countess  of  [  *509  ] 
Strafford,  all  my  houses,  gardens,  parks,  and  woods,  and  all  my 
landed  estates,  for  her  life,  and  afterwards  all  my  personal  and 
landed  estates  to  my  eldest  sister.  Lady  Anne  ConoUy,  for  her  life, 
and  then  to  the  eldest  son  of  George  Byng,  Esq.  of  Wrotham  Park, 
and  afterwards  to  his  second,  third,  or  any  later  sons  he  may  have 
by  my  niece  Anne,  Mrs.  Byng,  and  then  to  the  eldest  son  and  other 
sons,  successively,  of  the  Earl  of  Buckingham  by  my  niece  Caroline ; 
but  all  these  to  be  subject  to  the  following  outpayments  and  legacies." 

The  testator  then  gave  several  legacies  to  his  wife  and  to  his 
friends,  and  annuities  for  life  to  persons  in  his  employment ;  and 
added,  "  If  the  legacies  and  conditions  of  this  my  will  is  not  com- 
plied with  exactly,  then  I  leave  all  the  advantages  of  it  to  the  next 
person  in  succession,  subject  to  these  legacies  and  so  on,  unless 
they  are  discharged."  He  appointed  the  Earl  of  Dartmouth  and 
three  others  his  executors. 

The  testator  afterwards  made  18  codicils.  By  the  first,  dated  the 
26th  of  January,  1778,  after  giving  several  legacies  and  annuities, 
he  added,  '*  If  these  legacies  are  not  paid  punctually,  those  that 
inherit  my  personal  estate  are  subject  to  the  penalties  in  my  will." 
By  the  second,  after  several  bequests  of  pictures,  he  gave  small 
annuities  to  four  of  his  servants  for  life,  adding  to  each  the 
words,  ''  to  be  paid  on  the  same  conditions  as  the  other  annuities 
I  have  left."  By  the  third,  after  appointing  Lord  Thurlow  (Lord 
Chancellor)  a  trustee  and  executor,  in  addition  to  those  named  in 
his  will,  and  after  giving  other  legacies  and  annuities,  he  added, 
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Ho  ARE       ''If  these  legacies  are  not  exactly  paid,  those  that  have  my  personal 
Byno.        estate  are  to  he  subject  to  the  penalty  in  my  will."     By  the  fourth, 
[  •sio  ]       after  giving  an  annuity  to  his  coachman  for  *his  life,  he  added, 
**  and  I  mean  this  legacy  to  be  secured  to  him  the  same  as  the 
others  I  have  left,  and  that  my  trustees  and  executors  will  see  it 
performed."     By  the  sixth  he  gave  further  annuities  to  his  servants ; 
and  added,  **  these  legacies  to  be  faithfully  paid  under  the  same 
restraints  as  the  others  in  my  will  and  codicils."     By  the  seventh 
he  gave  his  wife's  servant,  H.  W.,  501,  a  year,  **  to  be  paid  yearly 
during  her  life  by  my  heirs  that  have  my  personal  estate,  and  on 
failure  of  doing  so  my  heirs  are  to  be  subject  to  the  same  penalties 
as  they  are  to  be  subject  to  in  not  paying  the  other  legacies  and 
annuities.     I  also  leave  to  S.  B.,  my  footman,  the  additional  sum 
of  401.  a  year,  to  be  paid  yearly  during  his  life,  and  200Z.  in  money, 
to  be  added  to  what  I  have  left  him  in  another  codicil ;  on  failure 
of  my  heirs  to  my  personal  estate  doing  this,  they  are  to  be  subject 
to  the  same  penalties  in  my  will  for  not  paying  the  other  legacies 
and  annuities.    I  leave  to  Frederick  William  Wentworth,  Esq.,  of 
Dorsetshire,  the  sum  of  5,000Z.,  and  to  Mrs.  Wentworth,  his  wife, 
the  sum  of  2,000Z. ;  my  heirs,  on  failure  of  this  payment,  to  be 
subject  to  the  penalties  in  my  will."     The  eighth  codicil  began 
thus  :  **  I  write  this  codicil  to  be  added  to  the  other  codicils  of  my 
last  will ;  that  I  would  have  all  the  conditions  and  legacies  in  my 
will  and  codicils  exactly  executed  as  I  have  directed,  with   the 
penalty  of    any  failure    as   I  have    directed."       Then  followed 
two  legacies  of  3,000Z.  each  to  a  nephew  and  niece  of  the  testator, 
and  a  devise  of  real  estate  to  his  footman  S.  E.  and  heirs  for  ever. 
By  the  ninth,  after  giving  further  annuities  to  his  servants  for  their 
lives,  he  added,  **my  heir  to  be  subject  to  all  former  penalties 
relating  to  my  legacies,  if  these  are  not  regularly  paid."     By  the 
[  ••'>n  ]       tenth  he  gave  further  legacies  ;  and  added,  "  these  *legacie8  to  be 
exactly  paid  by  whoever  has  my  personal  estate,  or  else  my  personal 
estate  to  go  on  the  same  conditions  to  the  next  I  have  entailed  it  to." 
The  twelfth  began  thus :  **I  add  this  codicil  to  my  will,  which  is 
to  be  fulfilled  by  my  heir  to  my  personal  estate,  or  else  he  is  to 
forfeit,  to  the  next  person  I  make  my  heir,  all  I  have  left  him." 
Then  followed  several  bequests  of  annuities  and  legacies.     The 
thirteenth  and  last  codicil,  dated  the  9th  of  January,  1791,  began 
thus :  **  I  add  this  codicil  to  my  will,  to  be  fulfilled  under  the  same 
conditions  as  my  will  and  other  codicils;"  and  it  ended  with  further 
bequests. 
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The  will  and  the  eighth  codicil  only  were  duly  executed  and       Hoabe 
attested  so  as  to  pass  real  estates.  Byno. 

The  testator  survived  his  said  wife,  and  died  in  March,  1791, 
leaving  his  sister,  Lady  Anne  Conolly,  him  surviving.  The  will 
and  codicils  were  duly  proved  in  the  same  year  by  Henry  Seymour 
Conway  alone,  one  of  the  executors  named  therein. 

George  Byng  of  Wrotham  Park,  named  in  the  will,  had  four 
sons;  namely,  George  Byng  the  respondent,  his  eldest  son,  and 
John,  William,  and  Bobert  Byng ;  who  were  all  living  at  the  death 
of  the  testator. 

In  January,  1792,  [a  suit  was  commenced  by  Lady  Anne  Conolly 
for  the  administration  of  the  personal  estate  of  the  testator,  and 
various  proceedings  were  taken  in  that  suit]. 

Lady  Anne  Conolly  died  in  1797,  and  the  suit  was  revived  by  [  ^i^  ] 
her  executors,  Sir  W.  Howe,  Hugh  Hoare,  and  others  (i).  It 
appeared  from  the  Master's  subsequent  reports,  and  from  decrees 
and  orders  of  Court,  that  the  fund  arising  from  the  testator's  estate, 
and  *ve8ted  in  the  3  per  cent.  Consols,  in  the  year  1806  exceeded  [  *514  ] 
307,000/.,  the  interest  of  which  has  been  regularly  paid  to  the 
respondent  George  Byng,  according  to  the  said  decrees  and  orders, 
"  without  prejudice  to  his  claim  to  the  capital." 

The  suit  having  afterwards  become  abated  by  the  deaths  of  parties 
from  time  to  time,  was  as  often  revived  by  various  orders  of  the 
Court. 

In  June,  1841,  the  respondent  G.  Byng  filed  a  bill  of  revivor  and 
supplement,  which  was  amended  in  February,  1842,  against  John 
Baron  Strafiford,  formerly  John  Byng,  the  respondent's  next 
brother,  and  against  the  then  personal  representatives  of  the 
testator  and  of  Lady  Anne  Conolly  and  the  other  next  of  kin  of 
the  testator,  praying  that  it  might  be  declared  that,  under  the 
bequests  contained  in  the  said  will  and  codicils,  he,  the  respondent, 
became  upon  the  death  of  Lady  Anne  Conolly  absolutely  entitled 
to  all  the  residuary  personal  estate  of  the  said  testator,  then  (in 
1842)  amounting  to  375,156Z.  3  per  cent.  Consolidated  Bank 
Annuities,  besides  other  sums  standing  to  the  credit  of  the  causes  ; 
and  that  the  said  sum  and  sums  might  be  ordered  to  be  transferred 
to  him  accordingly. 

The  defendants  having  put  in  their  answers,  the  Master  of  the 
Bolls,  on  the  hearing  of  the  causes  in  June,  1842,  made  an  order 

(1)  See  Howe  v.  Earl  of  Dartmouth,  6  E.  R.  96  (7  Ves.  137). 
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HoARB  of  reference  to  the  Master  to  inquire  and  state  who  were  the  next 
BT170.  of  kin  of  the  testator  at  his  death,  and  who  were  the  personal 
representatives  of  such  of  them  as  died  since.  The  Master,  in 
pursuance  of  that  order,  made  his  report  in  July,  1842. 

The  causes  came  afterwards  to  be  heard  before  the  Master  of 
[  'BIB  ]  the  Rolls  upon  the  said  report,  and  upon  a  ♦petition  presented  by 
the  respondent,  stating  and  praying  to  the  same  effect  as  his  said 
bill.  The  representatives  of  the  next  of  kin  of  the  testator  resisted 
the  respondent's  claim,  insisting  that  the  several  persons  to  whom 
the  testator  had  bequeathed  his  personal  estate  after  the  death  of 
Lady  Anne  ConoUy,  were  entitled  only  to  life  interests  therein,  and 
that  the  capital  being  undisposed  of,  became  after  their  deaths 
divisible  among  the  testator's  next  of  kin. 

The  Master  of  the  Bolls,  by  his  decree  (i),  dated  the  Slst  of 
January,  1848,  declared  that  the  respondent  George  Byng,  under 
the  bequests  contained  in  the  said  will  and  codicils,  became  upon 
the  death  of  Lady  Anne  Gonolly ,  and  then  (at  the  date  of  the  decree) 
was,  absolutely  entitled  to.  all  the  residuary  personal  estate  of  the 
said  testator,  subject  to  such  charges  as  are  still  subsisting  upon  or 
affecting  the  same,  and  the  same  was  ordered  and  decreed  accord- 
ingly ;  and  it  was  further  ordered,  that  the  residue  of  the  sum  of 
d76,106Z.  Ids.  6d.  Bank  8  per  cent.  Annuities,  standing  in  the 
name  of  the  Accountant-General  in  trust  in  the  causes, — after 
payment  of  costs  of  all  parties, — not  having  any  subsisting  charge 
or  incumbrance  affecting  it,  should  be  transferred  to  the  said 
respondent. 

The  personal  representatives  of  Lady  Anne  ConoUy  and  of  the 
other  next  of  kin  of  the  testator,  appealed  against  the  decree. 

Mr.  Kindersley  and  Mr.  Turner  (with  whom  was  Mr.  E.  J. 
Lloyd),  for  the  appellants. 

[The  arguments  of  counsel  sufficiently  appear  from  the  following 
judgments.] 

[  622  ]  The  Solicitor-Oeneral    and    Mr.    RomUly  appeared    for  the 

respondents,  but  were  not  called  on. 

The  Lobd  Ghangellob: 

The  material  part  of  the  will,  on  which  the  question  turns,  is 
extremely  short:  ''I  also  leave  to  my  wife,   Anne  Gountess  of 

(1)  5  Beay.  564. 
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Strafford,  all  my  houses,  gardens,  parks,  and  woods,  and  all  my  Hoabb 
landed  estates,  for  her  life;  and  afterwards  all  my  personal  and  byno. 
landed  estates  to  my  eldest  sister  Lady  Anne  Conolly,  for  her  life  ; 
and  then  to  the  eldest  son  of  George  Byng,  Esq.  of  Wrotham  Park ; 
and  afterwards  to  his  second,  third,  or  any  later  sons  he  may  have 
by  my  niece  Anne,  Mrs.  Byng,  and  then  to  the  eldest  son  and 
other  sons  saccessively  of  the  Earl  of  Buckingham  by  my  niece 
Caroline." 

It  was  argued  by  the  counsel  for  the  appellants,  and  very  properly 
argued,  that  as  to  the  first  clause,  **  I  also  leave  to  my  wife,  Anne 
Countess  of  Strafford,  all  *my  houses,  gardens,  parks,  and  woods,  [  *523  ] 
and  all  my  landed  estates,  for  her  life,"  the  words  *' landed  estates" 
are  a  mere  description  of  the  property,  and  do  not  denote  the 
quantity  of  interest ;  and  therefore  they  argued,  and  I  think  fairly 
argued,  that,  in  the  next  passage,  ''  and  afterwards  all  my  personal 
and  landed  estates  to  my  eldest  sister  Lady  Anne  Conolly,  for  her 
life,"  the  words,  "landed  estates"  have  exactly  the  same  meaning, 
and  that,  therefore,  again  they  have  the  same  meaning  as  applicable 
to  the  gift  to  ''the  eldest  son  of  George  Byng,  Esq.  of  Wrotham 
Park; "  and  the  learned  counsel  then  come  to  this  conclusion,  that 
as  there  are  no  words  of  inheritance,  this  gift,  as  far  as  the  landed 
estates  are  concerned,  carries  only  an  estate  for  life.  They  then 
follow  that  conclusion  up  by  this  argument :  But  before  I  proceed 
to  that,  I  should  state,  with  respect  to  the  personal  estate,  that  when 
the  testator  conveys  his  personal  estate,  he  conveys  all  his  personal 
estate  to  Lady  Anne  Conolly  for  life,  and  then  to  the  eldest  son  of 
George  Byng,  Esq.  of  Wrotham  Park.  Those  words  require  no 
addition  of  words  of  inheritance,  as  regards  the  personal  estate. 
The  personal  estate  by  those  words  would  pass  absolutely ;  there- 
fore, although  the  real  estate  might  be  an  estate  merely  for  life, 
the  words  are  clearly  sufficient  to  pass  the  personal  estate  abso- 
lutely. Then  the  learned  counsel  make  use  of  this  argument :  they 
say  it  was  intended  that  the  real  estates  and  the  personal  estate  should 
go  together  to  the  same  person,  and  be  vested  always  in  the  same 
person ;  and  as  the  real  estates  are  only  estates  for  life,  therefore 
(they  say)  the  personal  estate  must  also  be  considered  as  an  estate 
for  life.  But  the  real  estates  are  estates  for  life,  merely  because 
no  words  of  inheritance  have  been  added ;  and  it'  does  not  follow, 
that  ^because  by  that  omission  there  is  a  failure  of  the  object,  the  [  «624  ] 
personal  estate  is  an  estate  only  for  life.  That  argument,  therefore, 
has  no  weight.    It  appears  to  me  that  the  circumstance  of  the  real 
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HoARE       estates  being  only  estates  for  life,  in  consequence  of  the  omission  to 

Byng.       *^^  words  of  inheritance,  the  object  which  the  testator  is  supposed 

to  have  in  view,  namely,  that  the  personal  estate  and  the  real  estates 

should  go  to  the  same  persons,  has  on  that  account  failed,  and 

therefore  no  inference  can  be  drawn  from  that  circumstance. 

But  then  it  is  said  that,  though  by  the  words  ''  then  to  the  eldest 
son  of  George  Byng,  Esq.  of  Wrotham  Park,"  if  they  stood  alone, 
an  absolute  estate  would  be  conveyed,  yet  that  the  additional  words 
''  and  afterwards  to  his  second,  third,  or  any  later  sons  that  he  may 
have  by  my  niece  Anne,"  alter  the  nature  of  the  estate.  I  do  not 
understand  how  they  alter  the  nature  of  the  estate.  The  personal 
estate  is  absolutely  given  by  the  most  distinct  words  to  the  eldest 
son  of  George  Byng,  Esq.  of  Wrotham  Park.  If  an  absolute  estate 
is  given  to  him  by  those  words,  it  does  not  follow  that  any  alteration 
is  made  in  that  estate,  because,  after  the  termination  or  supposed 
termination  of  that  estate,  which  can  in  point  of  law  have  no 
termination,  another  disposition  of  the  property  immediately  after- 
wards is  made ;  therefore  I  do  not  think  that  that  argument  at  all 
applies. '  An  absolute  estate  is  given,  and  the  will  adds,  that  after 
the  expiration  or  termination  of  that  estate,  then  some  other  person 
shall  take.  That  estate  never  does  terminate;  then  there  is  no 
other  person  that  can  take  it. 

It  is  material  to  observe,  that  in  the  two  former  dispositions, 
when  the  testator  intends  to  give  estates  for  life,  estates  for  life  are 
in  terms  given ;  they  are  not  in  a  remote  part  of  the  will,  but  in 
r  *525  J  ^^^  clause  *which  immediately  precedes :  an  estate  for  life  is  in 
terms  given  to  the  Countess  of  Strafford,  and  an  estate  for  life  is  in 
terms  given  to  Lady  Anne  GonoUy;  and  then  there  is  this 
disposition  of  the  property  immediately  afterwards,  to  the  eldest 
son  of  George  Byng,  and  it  is  given  to  him  without  any  limitation 
as  to  its  being  an  estate  for  life  :  tbat  being  an  absolute  estate,  the 
disposition  after  the  termination  of  that  estate  is  an  absolute  dis- 
position of  a  nonentity,  and  is  altogether  void,  and  appears  to  me  to 
have  no  effect  whatever.  Therefore,  I  think,  under  these  circum- 
stances, that  the  decision  of  the  Court  below  must  be  affirmed. 

LoBD  Bbougham  : 

I  entirely  agree  in  the  view  which  my  noble  and  learned  friend 
has  taken  of  this  case.  In  the  first  place,  it  is  not  immaterial  to 
observe,  that  when  the  testator  clearly  meant  to  give  a  life  estate, 
he  leaves  no  doubt  whatever  about  it;  he  gives  to  his  widow  for  her 
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life;  he  gives  to  his  sister  for  her  life;  and  there  is  no  question  Hoabe 
which  can  be  raised  whether  or  not  to  those  two  devisees  and  i^yvq. 
legatees  he  intended  an  absolute  interest  or  a  life  estate.  Then 
immediately  and  in  succession  following  those  two  devises  and  gifts 
in  terms  for  life,  come  these  words :  and  they  are  not ''  then  and  in 
the  same  manner,"  or  "  and  then  in  like  manner,"  or  "  and  then 
and  also  likewise,"  which  might  raise  some  doubt ;  but  as  if  he  were 
addressing  himself  to  a  totally  different  subject-matter,  he  addresses 
himself  to  a  totally  different  party,  namely,  the  son  of  his  niece. 
Lady  Anne  Conolly's  daughter,  his  own  great  nephew;  he  then 
gives  it  in  the  words  which  have  raised  this  controversy,  respecting 
which  one  is  only  surprised,  considering  the  vast  sum  at  stake,  that 
half  a  century  should  have  been  suffered  to  elapse  by  the  respondent 
^remaining  in  calm  contentment,  without  taking  the  opinion  of  the  [  526  j 
Court,  as  has  been  done  by  this  convenient  proceeding :  "  And  then 
to  the  eldest  son  of  George  Byng,  Esq.  of  Wrotham  Park;  and 
afterwards  to  his  second,  third,  or  any  later  sons  he  may  have  by 
my  niece  Anne." 

Now  it  is  quite  clear  that ''  then  "  must  refer  to  the  verb  and  the 
substantive  before ;  that  is  to  say,  '*  I  leave  to  my  wife  all  my 
houses,  gardens,  parks,  and  woods,  and  all  my  landed  estates,  for 
her  life ;  and  afterwards  all  my  personal  and  landed  estates  to  my 
eldest  sister  Lady  Anne  GonoUy,  for  her  life ;  and  then  to  the  eldest 
son  of  George  Byng,  Esq.  of  Wrotham  Park."  Here  he  is  making 
a  gift  out  and  out  of  his  whole  personal  estate, — and  we  are  now 
only  considering  the  question  as  to  the  personal  estate.  He  gives 
his  whole  personal  estate  out  and  out  to  Mr.  George  Byng's  eldest 
son ;  that  is  perfectly  clear ;  and  if  he  (the  eldest  son)  had  prede- 
ceased the  testator,  it  would  have  been  a  gift  also  to  his  brother 
next  in  succession,  him  surviving. 

But  then,  as  it  is  quite  clear  the  decision  would  be  against  the 
appellants  if  you  were  only  to  read  this  phrase,  stopping  at  the 
words  "Wrotham  Park;"  in  order  to  make  it  appear  that  that 
gift  is  qualified  or  retracted  as  it  were,  but  at  all  events  restricted 
by  what  follows,  they  (the  appellants'  counsel)  take  in  the  words 
next  immediately  following,  that  is  to  say,  ''and  afterwards  to  his 
second,  &e.  sons."  Now  I  do  not  think  it  ever  was  decided,  I  am 
not  aware  that  it  has  ever  been  contended,  that  a  gift  of  an  absolute 
interest,  followed  by  a  gift  to  another  person  of  the  same  absolute 
interest,  restricts  the  first  absolute  interest  to  a  life  estate  by 
combining  the  two  clauses  of  gift  together,  as  if  they  formed  one 
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HoARE  gift ;  whereas  they  *form  in  fact  two  gifts ;  first  to  George  Byng's 
Byng.  eldest  son,  the  first  taker,  and  after  him  to  the  second  son.  I 
[  *527  ]  therefore  consider  that  this  is  neither  more  nor  less  than  that 
which  the  Masteb  of  the  Rolls  has  decided,  a  fee  first  given, 
and  then  mounting  on  that  another  fee;  that  is  to  say,  an  absolute 
interest  in  the  personalty  given  to  the  eldest  son  of  George  Byng,  and 
subsequent  to  that,  and  not  as  parcel  of  that  gift,  in  which  case  it 
might  qualify  it,  but  subsequent  to  that,  an  attempt  to  give  to 
G.  Byng's  second  son  that,  which  it  was  impossible  to  give,  namely, 
that  which  remained,  after  the  whole  was  exhausted  by  the  gift  to 
Mr.  G.  Byng's  eldest  son.  Now  what  remained  ?  Nothing,  as  has 
been  observed  by  my  noble  and  learned  friend,  nothing  whatever 
remained ;  because  the  first  gift  is  to  the  eldest  son  of  George  Byng 
of  the  whole,  and  the  whole  being  exhausted  by  that  gift,  nothing 
whatever  remained. 

I  entirely  leave  out  of  view,  in  my  judgment,  two  things.    In  the 
first  place,  I  leave  out  of  view  all  that  is  said  respecting  the 
charges ;  and  why  ?    Because  some  little  doubt  may  exist  on  the 
argument  as  to  the  charges  ;  first  as  to  whether  they  were  charges 
on  the  real  estate,  in  which  case  they  would  not  operate  to  enlarge 
the  fee;   or  whether  they  were  charges  on  the  personal  estate, 
in  which  case  they  would  operate  to  enlarge  the  fee.     I  hold  it  to 
be  quite  immaterial  to  go  into  that,  because  that  is  by  no  means  so 
clear  as  the  construction  of  the  clause  of  gift  itself ;  and  I  have  no 
occasion  to  seek  for  a  worse  argument,  when  I  think  I  have  a  better 
argument  to  resort  to.     The  other  thing  which  I  purposely  leave 
out  of  view  is,  whether  or  not  my  opinion  would  be  the  same  with 
respect  to  the  real  estate ;  and  I  purposely  leave  that  out  of  view  ; 
[  *528  ]       for  this  reason,  because  it  is  not  necessary  *to  decide  one  way 
or  the  other  as  to  the  realty.     We  are  here  only  on  the  personalty  ; 
we  can  only  be  here  as  to  the  personalty.     The  real  estate  being 
affected  by  no  trust,  there  is  no  possibility  of  taking  the  opinion  of 
a  court  of  equity  upon  it ;  consequently  until  an  ejectment  is 
brought  on  the  decease  of  Mr.  George  Byng, — which  I  hope  will  be 
at  a  very  distant  period, — there  is  no  chance  of  that  question  being 
tried  at  law.    But  I  must  say  that  I  do  not  wish  to  be  understood 
to  be  clearly  of  opinion,  very  far  from  it,  that  this  is  an  estate  for 
life  of  the  realty,  any  more  than  an  estate  for  life  of  the  personalty. 
I  am  not  called  upon  to  give  an  opinion  upon  that,  but  if  I  were  to 
give  an  opinion,  I  am  not  at  all  clear  that  I  should  not  give  it 
in  the  same  way  with  respect  to  the  realty  as  I  do  with  respect  to 
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the  personalty.    Bat  why  should  I  enter  upon  that  ?    The  arga-       Hoarb 
ment  in  respect  of  the  realty  may  be  rested  on  totally  different        btno. 
grounds  from  any  that  we  have  with  respect  to  the  personalty ;  and 
therefore,  for   both  those  reasons  there  is  no  necessity  for  our 
deciding  that  question. 

Last  of  all,  I  shall  just  mention  two  cases  which  have  been  cited 
by  the  learned  counsel :  Atvse  v.  Melhuish  (i),  and  Doe  v.  Lean  (2) ; 
cases  more  wide  of  the  present  could  hardly  be  cited,  in  my 
opinion,  than  those.  (His  Lordship  having  stated  the  points 
disputed  in  both  cases,  observed  as  to  the  latter :)  Now  that  case 
is  so  clear  that  one  wonders  that  it  should  ever  have  been  disputed. 
There  are  no  words,  or  anything  like  words,  of  inheritance.  The 
words  are,  **  an  estate  called  L.  in  the  parish  of  B. ; "  anything 
more  completely  showing  that  ''estate"  there  means  a  close  or 
a  piece  of  land  called  L.  in  the  parish  of  B.,  cannot  be  conceived  : 
no  man's  *estate  or  quantity  of  interest  is  called  ''  L.  in  the  parish  [  *329  j 
of  B. ;  "  it  refers  to  a  particular  parcel  of  land  which  is  situate  in 
the  parish  of  B.,  and  so  named  ;  consequently  that  was  the  subject 
of  that  gift.  Afterwards  it  was  said  the  same  shall  go  so  and  so  ; 
and  the  word  "  same  "  must  no  doubt  refer  to  the  last  antecedent, 
namely,  "  an  estate  called  L.  in  the  parish  of  B. ;  "  therefore  the 
argument  resting  on  the  general  use  of  the  word  "  same,"  could 
only  rest  on  the  omitting  all  this,  and  substituting  the  word 
''  same ,-  "  the  same  estate,  if  it  had  been  the  same  estate  in  the 
will,  that  might  have  been  sufficient  to  pass  a  fee,  but  that  was  not 
the  meaning  of  the  word  ''  same ; "  the  meaning  of  it  was  the 
estate  L.  before  mentioned,  in  the  parish  of  B. 

For  these  reasons,  considering  that  those  cases  really  have  no 
application  whatever  to  the  present,  I  entirely  agree  with  my  noble 
and  learned  friend  that  this  judgment  is  well  grounded;  and 
without  entering  into  all  the  argument,  I  think  it  sufficient  to  say 
that  in  my  opinion  the  Master  of  the  Bolls  has  taken  a  correct 
view  of  this  case  ;  for  he  expressly  states  that  it  is  impossible  in  law 
to  give  to  A.  a  right  to  a  thing  out  and  out,  to  give  the  absolute 
interest  in  that  thing,  and  then  afterwards  to  restrict  that  absolute 
gift  by  a  limitation  over.  That  would  be  attempting  to  do  that 
which  is  impossible,  to  limit  the  fee  which  is  given  in  the  first 
instance.  Observing  merely,  therefore,  that  the  grounds  on 
which  we  have  to  proceed  appear  to  be  the  same  on  which  the 
Court  below  pronounced  the  decision,  I   am  entirely  of  opinion 

(1)  1  Br.  C.  C.  519.  (2)  1  Q.  B.  229. 
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HoABB       with  my  noble  and  learned   friend  that   the  judgment  oaght  to 
Byng.        he  affirmed. 

Lord  Cottenham: 

[  *"30  ]  I  am  also  of  opinion  that  this  *judgment  ought  to  be  affirmed ; 

and  that,  in  the  ordinary  meaning  of  the  words  which  are  used  in 
the  will,  they  are  clearly  sufficient,  taken  by  themselves,  to  convey 
an  absolute  interest;  and  I  do  not  find  in  any  of  the  other 
testamentary  papers  any  sufficient  reason  to  give  any  other 
construction  to  those  words  than  that  which  is  the  clear  and  proper 
meaning  of  them.  The  two  estates  are  joined,  and  one  argument 
was  that  there  was  an  intention  on  the  part  of  the  testator  that 
they  should  go  together.  Beyond  all  doubt,  that  was  his  intention ; 
but  the  same  rule  not  being  applicable  to  real  estate  which  is 
applicable  to  personal  estate,  the  intention  clearly  enough  expressed 
upon  the  face  of  the  will  is  not  capable  of  being  carried  into  effect. 
Now,  for  instance,  supposing  the  arguments  which  have  been  used 
on  the  part  of  the  appellants  were  correct,  and  the  word  **  estate  '* 
meant  a  mere  description  of  the  property,  then  there  being  no 
words  descriptive  of  the  extent  of  interest,  and  no  words  of 
inheritance,  if  that  be  the  construction  put  on  the  will,  the  conse- 
quence would  follow  of  taking  the  real  estate  out  of  that  course  in 
which  the  testator  evidently  intended  it  should  go.  That  does  not 
apply  to  the  personal  estate  at  all ;  no  words  of  inheritance  being 
necessary,  and  the  same  reason  would  not  operate  on  the  construc- 
tion of  the  will  with  reference  to  the  personal  estate  as  with 
reference  to  the  real  estate.  The  question  as  to  the  real  estate  not 
being  before  us  for  consideration,  I  do  not  express  any  opinion 
upon  it,  further  than  to  say  that  the  failure  of  the  testator's 
intention  as  to  the  real  estate,  furnishes  no  ground  for  coming  to  a 
conclusion  that  the  same  consequence  must  follow  as  to  the  other 
part  of  the  disposition,  which  relates  to  the  personal  estate. 

[  *53i  ]  Now  I  am  dealing  with  the  personal  estate,  and  I  *find  it  given 

to  two  persons  for  life  specified,  and  then  the  words  used,  ''and 
then  to  the  eldest  son  of  George  Byng."  The  words  "  then  "  and 
''  afterwards,"  which  are  used  in  this  will,  seem  to  be  used  with  the 
same  meaning ;  where  they  have  an  antecedent,  there  is  no  difficulty 
in  putting  a  construction  upon  them.  When  the  estate  is  given  for 
life,  then  come  the  expressions  ''then"  and  "afterwards,"  which 
must  mean  after  the  expiration  of  that  interest  before  mentioned ; 
namely,  the  expiration  of  the  life.    That  is  the  measure  of  the 
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interest  which  is  given,  and  when  that  has  been  given  to  George  Hoare 
Byng*s  eldest  son,  come  the  words  **  and  afterwards."  To  what  do  gy^j^Q 
those  words  refer  ?  Why,  they  refer  to  the  antecedent  gift,  and,  by 
no  means  give  any  clue  by  which  you  are  to  ascertain  the  extent  of 
the  antecedent  gift.  It  is  said,  truly,  that  if  the  gift  is  absolute 
and  conveys  the  whole  interest,  then  there  can  be  no  "  afterwards," 
because  that  interest  being  absolute,  the  time  would  never  come 
when  it  would  be  determined.  If  you  are  to  cut  down  the  interest 
of  the  gift  given  to  the  eldest  son  of  George  Byng,  then  what  comes 
afterwards  ?  what  are  you  to  introduce  in  its  place  ?  what  clue, 
what  test,  have  you  of  what  the  testator  intended  ?  If  you  are  to 
speculate  on  the  probability,  the  probability  is  that  he  did  not 
mean  to  give  to  those  persons  in  succession  an  interest  during  their 
own  lives,  without  any  means  of  providing  for  the  families  which 
they  might  have.  We  are  not  at  liberty  to  speculate  upon  what 
the  testator  did  intend ;  we  can  only  collect  the  intention  by  the 
terms  which  he  has  used.  The  great  probability  is,  if  we  were 
to  speculate  at  all,  that  he  contemplated  some  event,  that  there  was 
some  idea  floating  in  his  mind  that  the  gift  which  he  had  so 
intended  *for  the  eldest  son,  might  not  take  effect,  by  the  death  of  [  *532  ] 
that  eldest  son  in  his  own  lifetime,  or  some  other  event  floating  in 
his  mind,  and  that  then  he  meant  to  express  an  intention  that  these 
several  families  should  succeed  in  the  order  named.  It  is  quite 
sufficient,  however,  for  the  present  purpose  to  say,  that  those  words 
cannot  cut  down  a  gift  which,  in  its  terms,  is  sufficient  to  convey 
the  absolute  interest.  On  these  expressions,  therefore,  upon  the 
words  of  the  gift  itself,  my  opinion  is  formed  that  there  is  enough, 
according  to  the  rules  of  law,  to  give  the  absolute  interest,  and  that 
there  is  nothing  in  the  other  parts  of  the  will  sufficient  to  justify  a 
court  of  equity,  or  any  Court  called  upon  to  put  a  construction  upon 
a  will  such  as  this  is,  in  cutting  down  the  interest,  and  introducing, 
instead  of  that  larger  interest,  an  interest  of  a  smaller  description. 
I  will  not  proceed  on  the  ground  of  these  gifts  being  that  sort  of 
obligation  on  the  legatees  which  would  enlarge  the  interest,  if  it 
was  not  before  given,  because  according  to  the  construction  put 
upon  the  will  it  is  immaterial  to  consider  that ;  the  terms  in  which 
it  is  given  being  sufficient  to  give  the  whole. 

Then  it  is  impossible  to  look  at  these  codicils  and  not  to  see  that  the 
testator  thought  that  some,  at  least,  of  those  persons  who  were  to 
take  under  his  will,  would  take  an  absolute  interest,  and  not  merely 
estates  for  life.  There  is  scarcely  one  of  the  expressions  suitable  to  the 
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situation  of  a  tenant  for  life.  It  is  perfectly  true  that  there  were  two 
tenants  for  life,  who  may  be,  or  probably  were,  included  in  the  des- 
cription of  these  codicils.  All  these  expressions  indicate  some  person 
having  the  power  of  disposing  of  the  property ;  he  speaks  of  the 
heir ;  he  speaks  of  the  person  who  inherits  the  property ;  expressions 
not  *at  all  consistent  with  the  supposed  intention  of  the  testator  ; 
namely,  that  he  meant  to  give  only  successive  estates  for  life. 

It  appears  to  me  that  there  is  not  anything  in  this  will  sufficient 
to  justify  the  construction  contended  for  by  the  appellants;  and  on 
these  grounds,  therefore,  I  am  of  opinion  that  the  judgment  should 
be  affirmed. 

LoBD  Campbell: 

I  am  clearly  of  opinion  that  this  judgment  ought  to  be  affirmed. 
I  think  it  is  quite  enough,  after  what  has  fallen  from  my  noble  and 
learned  friends,  to  say  that  the  words  of  this  will  clearly  give  an 
absolute  interest  in  the  personalty  to  the  eldest  son  of  George  Byng, 
of  Wrotham  Park ;  and  I  find  no  words  at  all  to  cut  down  the  gift 
of  that  absolute  interest. 

LoBD  Bbouoham: 

This  is  so  clear  a  case,  that  I  think  the  respondents  should  have 
their  costs. 

The  decree  was  then  ^  ^       ,     . , 

Affirmed  with  costs. 


REGINA  V.  GEOKGE  MILLIS  (I). 

(10  Clark  &  FinneUy,  534—907  ;  S.  C.  8  Jur.  717.) 

Canon  law — Marriage. 

A.,  a  member  of  the  Established  Church  in  Ireland,  went,  accompanied 
by  B.,  a  Presbyterian,  to  the  house  of  C,  a  regularly  placed  minister  of  the 
Presbyterians  of  the  parish  where  C.  resided,  and  there  entered  into  a 
present  contract  of  marriage  with  the  said  B. ;  the  minister  performing  a 
religious  ceremony  between  them,  according  to  the  rites  of  the  Presbyterian 
church.  A.  and  B.  lived  together  for  some  time  as  man  and  wife,  A. 
afterwards,  B.  being  still  aHve,  married  another  person,  in  a  parish  church 
in  England.  Qu.  whether  the  first  contract,  thus  entered  into,  was 
sufficiently  a  marriage  to  support  an  indictment  against  A.  for  bigamy  ? 

Lord  Brougham,  Lord  Denman,  and  Lord  Campbell,  wei-e  of  opinion 


(1)  Cited  and  followed  in  Gather - 
wood  V.  Caslon  (1844)  13  M.  &  W. 
261 ;  Beamish  v.  Beamish  (1861)  9 
H.  L.  C.  274;  Ffiilhpa  v.  Eyre  (1870) 
L.  R.  6  Q.  B.  1,  25,40  L.  J.  Q.  B.  28; 
Cuiliug   V.  Culling  [1896]  P.    116,  65 


L.  J.  P.  59;  In  re  De  Wiltoii  [1900] 
2  Ch.  481,  491,  69  L,  J.  Ch.  717  (dist.); 
and  see  Law  Quarterly  Beview,  v.  44  ; 
Pollock  &  Maitland,  Hist,  of  English 
Law,  ii.,  p.  372  (2nd  ed.). 
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that   it   was:    The  Lord  Chancbllob,  Lord    Cottenham,  and   Lord         rbo. 
Abinger,  were  of  opinion  that  it  was  not.    The  Lords  being  thus  divided,  r. 

the   rule  ** semper  prcesumitur  pro  negante^*  applied,  and  judgment  was        Millis, 
given  for  the  defendant  in  error. 

It  is  an  inflexible  rule  of  the  House  to  hear  only  two  counsel  for  each 
party  in  any  one  case ;  and  the  House  will  not  avoid  the  effect  of  this  rule 
by  permitting  one  senior  and  one  junior  counsel  to  be  heard  in  the  opening, 
and  a  third  counsel  to  reply. 

At  the  Spring  Assizes  of  1842  for  the  county  of  Antrim,  the 
defendant  in  error,  Millis,  was  indicted  for  bigamy,  under  the 
statute  10  Geo.  lY.  c.  34.  He  was  arraigned  upon  this  indictment, 
and  pleaded  not  guilty,  and  thereupon  issue  was  joined.  The  jury 
found  the  following  special  verdict:  ''That  in  the  month  of 
January,  1829,  George  Millis,  accompanied  by  Hester  Graham 
(spinster),  and  three  other  persons,  went  to  the  house  of  the  Eev. 
John  Johnstone,  of  Banbridge,  in  the  county  of  Down,  the  said  Bev. 
John  Johnstone  then  and  there  being  the  placed  and  regular  minister 
*of  the  congregation  of  Protestant  dissenters  commonly  called  [  *535  ] 
Presbyterians,  at  Tullylish,  near  to  Banbridge  aforesaid  ;  and  that 
the  said  prisoner  and  the  said  Hester  Graham  then  and  there 
entered  into  a  contract  of  present  marriage,  in  presence  of  the  said 
Bev.  John  Johnstone  and  the  said  other  persons,  and  the  said  Bev. 
John  Johnstone  then  and  there  performed  a  religious  ceremony  of 
marriage  between  the  said  prisoner  and  Hester  Graham,  according 
to  the  usual  form  of  the  Presbyterian  church  in  Ireland ;  and  that 
after  the  said  contract  and  ceremony,  the  prisoner  and  the  said 
Hester  for  two  years  cohabited  and  lived  together  as  man  and  wife, 
the  said  Hester  being  after  the  period  of  said  ceremony  known  by 
the  name  of  Millis.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say  that  the  said  George  Millis  was,  at  the  time 
of  the  said  contract  and  ceremony,  a  member  of  the  Established 
Church  of  England  and  Ireland,  and  that  the  said  Hester  was  not 
a  Boman  Catholic,  but  the  jurors  aforesaid  do  not  find  whether 
she,  the  said  Hester,  was  a  member  of  the  said  Established  Church 
or  a  Protestant  dissenter.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  find,  that  afterwards,  upon  the  24th  day  of 
December,  1886,  and  while  the  aforesaid  Hester  was  still  living, 
the  said  George  Millis  was  married  to  one  Jane  Kennedy,  then 
spinster,  in  the  parish  of  Stoke,  in  the  county  of  Devon,  in  England, 
according  to  the  forms  of  the  said  Established  Church,  by  the  then 
officiating  minister  of  the  said  parish,  he  being  then  and  there  a 
priest  in  holy  orders  ;  but  whether,"  &c. 
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Bbg.  The  indictment  and  special  verdict  were  afterwards  removed  by 

MiLLis.      certiorari  into  the  Court  of  Queen's  Bench  in  Ireland,  and  the  case 
was  argued  there  in  Easter  Term,  1842. 

[  536  ]  The  Judges  of  the  said  Court  afterwards  delivered  their  judgments 

seriatim  on  the  said  case  :  Mr.  Justice  Pbrrin  was  in  favour  of  the 
validity  of  the  first  marriage,  even  as  a  marriage  per  verba  de  pree- 
sentiy  and  consequently  of  the  conviction  :  Mr.  Justice  Crampton 
thought  it  a  valid  marriage,  but  only  so  as  being  celebrated  by  a 
Presbyterian  clergyman :  Mr.  Justice  Burton  thought  the  marriage 
invalid  in  every  way ;  and  with  that  opinion  Lord  Chief  Justice 
Pennefathbr  entirely  concurred  (i). 

Afterwards,  and  for  the  purpose  of  obtaining  the  judgment  of  this 
House,  Mr.  Justice  Perrin  in  form  withdrew  his  judgment ;  and 
thereupon  the  said  Court  adjudged  that  the  said  George  Millis,  the 
now  defendant  in  error,  was  not  guilty  of  the  felony  in  the 
indictment  charged  against  him,  and  he  was  thereupon  acquitted. 

This  writ  of  error  was  then  brought,  and  now  came  on  for 
argument  in  the  presence  of  Tindal,  Ch.  J.,  Patteson,  Williams, 
Coleridge,  Erskine,  Cresswell  and  Maule,  JJ.,  and  Parke,  Alderson, 
and  Rolfe,  BB. 

The  Attorney-General  applied  to  the  House  to  permit  the 
hearing  of  counsel  in  the  following  manner:  He  proposed  to  address 
the  House  in  the  first  instance,  and  requested  that  Mr.  Waddington 
should  be  permitted  to  follow ;  and  that  after  the  counsel  for  the 
defendant  in  error  had  been  heard,  the  Solicitor-General  should  be 
allowed  to  reply. 

The  Lord  Chancellor: 

We  cannot  do  that ;  it  is  contrary  to  our  rule.  The  House  can 
only  hear  two  counsel.  If  the  Solicitor-General  is  to  be  heard,  he 
must  address  the  House  in  the  first  instance. 

The  Attoimey-General  and  the  Solicitor-General  for  the  plaintiff 
in  error.     *     ♦     ♦ 

Mr.  Pemberton  and  Mr.  Kindersley  for  the  defendant  in 
error.     *     ♦     ♦ 

[  663  ]  Questions  were  then  put  to  the  Judges,  who  required  time  to 

consider  them. 

(1)  See  "Report  of  the  cases  of  Easter  and  Trinity  Terms,  1842;  by 
Reyina  v.  MUlu,  and  Begina  v.  Carroll,  Edmund  Spencer  Dix,  Esq.,  Barrister- 
in  the  Queen's  Bench  in  Ireland,  in      at-law ;  Dublin." 
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LoBD  Chibf  Justice  Tindal:  Ueo. 

My  Lords,  the  first  question  (i)  which  your  Lordships  have  proposed  millis. 
to  her  Majesty's  Judges  is  the  following  :  '' A.  and  B.  entered  into 
a  present  contract  of  marriage  per  verba  de  prasenti  in  Ireland,  in 
the  house  and  in  the  presence  of  a  placed  and  regular  minister  of 
the  congregation  of  the  Protestant  dissenters  called  Presbyterians  ; 
A.  was  a  member  of  the  Established  Church  of  England  and 
Ireland ;  B.  was  not  a  Boman  Catholic,  but  was  either  a  member 
of  ihe  Established  Church  or  a  Protestant  dissenter ;  a  religious 
ceremony  of  marriage  was  performed  on  the  occasion  by  the  said 
minister  between  the  parties,  according  to  the  usual  form  of  the 
Presbyterian  church  in  Ireland ;  A.  and  B.,  after  the  said  contract  and 
ceremony,  cohabited  and  lived  together  for  two  years  as  man  and  wife ; 
A.  afterwards,  and  while  B.  was  living,  married  C.  in  England : — 
Did  A.  by  the  marriage  in  England  commit  the  crime  of  bigamy  ?  *' 

In  order  that  your  Lordships  should  apprehend  clearly  the 
groonds  of  our  answer  to  this  question,  we  think  it  will  be  con- 
venient to  consider,  in  the  first  instance,  separately,  the  general 
and  abstract  question,  what  were  the  nature  and  obligatory  force 
of  a  contract  of  marriage  per  verba  de  prasenti,  by  the  English 
common  law,  previous  to  the  passing  of  the  Marriage  Act,  26 
Geo.  II. :  And  that  we  should  then  consider  the  same  question  with 
reference  to  the  particular  conditions  and  circumstances  with  which 
it  has  been  submitted  for  our  opinion. 

My  Lords,  the  abstract  question  we  propose  first  *to  consider  is  [  *q6A  ] 
one  involved  in  much  obscurity:  and  if  Serjeant  Maynard,  the  most 
learned  lawyer  of  his  day,  was  compelled  to  state,  in  a  debate  on 
the  commitment  of  the  Marriage  Bill  passed  by  the  Parliament  in 
the  time  of  the  Commonwealth  (2),  "  that  the  law  lies  very  loose  as 
to  things  that  are  naturally  essential  to  marriages,  as  to  precontracts 
and  dissolving  marriages ; ''  and  if  Lord  Chief  Justice  Holt  and 
other  eminent  Judges  have  since  been  found  to  express  themselves 
with  considerable  uncertainty  upon  the  same  subject ;  it  may  well 
become  us,  the  Judges  of  England  of  the  present  day,  when  for 
nearly  a  century  the  whole  doctrine  relating  to  contracts  of 
marriage,  as  contradistinguished  from  marriage  itself,  has  become 
nearly  a  dead  letter  in  our  Courts,  to  confess  that  the  subject  is 

(1)  The  first  of  the  two  queetions  put  have  been  entered  into  in  the  presence 

to  the  judges,  and  stated  by  the  Chief  of  a  layman  only.    Note  in  corrigenda 

Justice,   involved  the  second,   which  to  original  report, 
supposed  the  contract  of  marriage  to  (2)  8ee  2nd  vol.  Burton's  Diary ,  337. 
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Reg.  involved  in  still  deeper  obscurity  than  in  the  time  of  our  predecessors, 
MiLLis.  ^^^  ^  acknowledge  ourselves  unable  to  trace  out  and  define  the 
boundary  between  the  contract  and  marriage  itself,  with  absolute 
certainty.  Indeed  the  learning  and  ingenuity  which  have  been 
brought  to  bear  on  the  subject,  as  well  by  the  Judges  of  her 
Majesty's  Court  of  Queen's  Bench  in  Ireland,  amongst  whom  a 
difference  of  opinion  has  prevailed,  as  by  the  counsel  at  your 
Lordships'  Bar,  upon  the  argument  of  this  case,  is  a  proof  that 
arguments  of  great  weight,  and  authorities  of  which  it  is  impossible 
to  deny  the  application  to  the  subject-matter  of  controversy,  may 
be  advanced  on  either  side  of  this  disputed  proposition. 

In  this  state  of  the  question,  it  is  only  after  considerable  fluctua- 
tion and  doubt  in  the  minds  of  some  of  my  brethren  that  they  have 
[  ♦oso  ]  acceded  to  the  opinion  *which  was  formed  by  the  majority  of  the 
Judges  upon  hearing  the  argument  at  your  Lordships'  Bar,  and 
that  I  am  now  authorised  to  offer  to  your  Lordships  as  our  unanimous 
opinion,  that  by  the  law  of  England,  as  it  existed  at  the  time  of  the 
passing  of  the  Marriage  Act,  a  contract  of  marriage  per  verba  de 
prcesenti,  was  a  contract  indissoluble  between  the  parties  themselves, 
affording  to  either  of  the  contracting  parties,  by  application  to  the 
Spiritual  Court,  the  power  of  compelling  the  solemnisation  of  an 
actual  marriage;  but  that  such  contract  never  constituted  a  full 
and  complete  marriage  in  itself,  unless  made  in  the  presence  and 
with  the  intervention  of  a  minister  in  holy  orders. 

It  will  appear,  no  doubt,  upon  referring  to  the  different 
authorities,  that  at  various  periods  of  our  history  there  have  been 
decisions  as  to  the  nature  and  description  of  the  religious 
solemnities  necessary  for  the  completion  of  a  perfect  marriage, 
which  cannot  be  reconciled  together;  but  there  will  be  found 
no  authority  to  contravene  the  general  position,  that  at  all  times, 
by  the  common  law  of  England,  it  was  essential  to  the  constitution 
of  a  full  and  complete  marriage,  that  there  must  be  some  religious 
solemnity ;  that  both  modes  of  obligation  should  exist  together, 
the  civil  and  the  religious ;  that,  besides  the  civil  contract,  that  is, 
the  contract  per  verba  de  jmesentiy  which  has  always  remained  the 
same,  there  has  at  all  times  been  also  a  religious  ceremony, 
which  has  not  always  remained  the  same,  but  has  varied  from 
time  to  time,  according  to  the  variation  of  the  laws  of  the 
Church  :  with  respect  to  which  ceremony  it  is  to  be  observed,  that 
whatever  at  any  time  has  been  held  by  the  law  of  the  Church  to  be 
a  sufficient  religious  ceremony  of  marriage,  the  same  has  at  all 
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*  times  satisfied  the  common  law  of  England  in  that  respect.  If,  Reg. 
for  example,  in  early  times,  as  appears  to  have  been  the  case,  from  mil'lis. 
the  Saxon  laws  cited  in  the  course  of  the  argument,  the  presence  [  *656  ] 
of  a  Mass-priest  was  required  by  the  Church ;  and  if,  at  another 
time,  the  celebration  in  a  church,  and  with  previous  publication  of 
banns,  has  been  declared  necessary  by  the  ecclesiastical  law ;  and 
lastly,  if,  since  the  time  of  the  Reformation,  the  Church  held  a 
deacon  competent  to  officiate  at  a  regular  marriage  ceremony ;  with 
each  of  these  modes  of  solemnisation  the  Courts  of  Common  Law 
have  given  themselves  no  concern,  but  have  altogether  acquiesced 
therein,  leaving  such  matters  to  the  sole  jurisdiction  of  the 
Spiritual  Court.  So  that,  where  the  Church  has  held,  as  it  often 
has  done,  down  to  the  time  of  passing  the  Marriage  Act,  that  a 
marriage  celebrated  by  a  minister  in  holy  orders,  but  not  in  a 
church,  or  by  such  minister  in  a  church,  but  without  publication 
of  banns  and  without  licence,  to  be  irregular,  and  to  render  the 
parties  liable  to  ecclesiastical  censures,  but  sufficient  nevertheless 
to  constitute  the  religious  part  of  the  obligation,  and  that  the 
marriage  was  valid  notwithstanding  such  irregularity,  the  law  of 
the  land  has  followed  the  Spiritual  Court  in  that  respect,  and  held 
such  marriage  to  be  valid.  But  it  will  not  be  found  (which  is  the 
main  consideration  to  be  attended  to),  in  any  period  of  our  history, 
either  that  the  Church  of  England  has  held  the  religious  celebration 
sufficient  to  constitute  a  valid  marriage,  unless  it  was  performed  in 
the  presence  of  an  ordained  minister,  or  that  the  common  law  has 
held  a  marriage  complete  without  such  celebration. 

My  Lords,  in  endeavouring  to  show  the  grounds  upon  which  we 
hold  that  such  is  the  common  law  *of  this  realm,  I  shall  first  [  *657  ] 
consider  the  decisions  which  have  taken  place  in  our  Courts  of 
Common  Law;  as  to  which,  it  is  scarcely  necessary  to  say  that 
decisions  of  the  Courts  of  Common  Law  are  at  once  the  best  exposi- 
tors and  the  surest  evidence  of  the  common  law  itself.  I  shall  next 
advert  to  certain  statutes  passed  by  the  Legislature  at  various  periods, 
tending  to  throw  light  upon  the  obscure  subject  now  under  discus- 
sion, and  which  appear  to  confirm  the  opinion  we  have  formed  ;  and 
lastly,  shall  call  attention  to  the  doctrine  of  the  King's  ecclesiastical 
law,  as  established  and  administered  in  this  country ;  by  which  alone, 
and  not  by  the  general  canon  law  of  Europe,  still  less  by  the  civil, 
are  the  marriages  of  the  Queen's  subjects  regulated  and  governed^ 

And  with  respect  to  the  decisions  of  the  Courts  of  Law  and  the 
other  common-law  authorities,  if  no  case  can  be  referred  to  directly 
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Reg.  and  distinctly  laying  it  down  as  law,  in  so  many  words,  that  a 
MiLLis.  contract  per  verba  de  prcesenti  alone,  and  without  the  intervention 
of  a  minister  in  orders,  is  not  sufficient  to  create  a  valid  and 
complete  marriage,  yet  such  conclusion  is  necessary  from  many  of 
the  decided  cases,  and  is  inconsistent  with  none ;  nor  in  fact  could 
the  difficulty  to  be  determined  in  any  of  the  cases  ever  have  existed, 
except  upon  the  supposition  that  some  religious  ceremony  was 
necessary  to  the  contract :  thus  leading  to  the  conclusion  above 
laid  down,  that  by  the  law  of  England  the  contract  per  verba  de 
prcesenti  alone  did  not  constitute  a  full  and  complete  marriage. 

And  in  referring  to  these  authorities  I  do  not  propose  to  take  up 

each  in  succession  which  has  been  brought  in  review  before  your 

Lordships;  it  will  be  sufficient,  to  support  the  conclusion  above  stated, 

[  *658  ]       to  *call  attention  to  those  which  are  the  most  important,  and  more 

especially  to  those  of  earlier  date,  as  deserving  the  greater  weight. 

The  earliest  case  referred  to  in  the  argument  is  the  note  from 
Lord  Hale's  manuscripts,  to  be  found  in  Coke,  Littleton,  83  a, 
n.  10.  That  case  is,  that  A.  contracts  per  verba  de  praesenti  with  B. 
and  has  issue  by  her,  and  afterwards  marries  C.  in  fack  ecclesite ; 
B.  recovers  A.  for  her  husband  by  sentence  of  the  Ordinary ;  and 
for  not  performing  the  sentence  he  is  excommunicated,  and  after- 
wards enfeoffs  D.  and  then  marries  B.  in  facie  ecclesice,  and  dies. 
B.  brings  dower  against  D.,  and  recovers,  because  the  feoffment 
was  per  fravdem  mediate  between  the  sentence  and  the  solemn 
marriage,  ''  sed  reversatur  coram  Eege  et  Goncilio  quia  prsedictus 
A.  non  fuit  seisitus,  during  the  espousals  between  him  and  B. 
Nota,  neither  the  contract  nor  the  sentence  was  a  marriage." 

My  Lords,  the  Curia  Eegis  et  Concilii,  before  which  the  reversal 
took  place,  appears,  according  to  the  researches  of  antiquarians, 
to  have  been,  in  the  time  of  Edward  I.,  a  tribunal  of  appeal  in 
cases  of  difficulty,  and  to  have  consisted  at  that  time  of  the 
Chancellor,  the  Treasurer  and  Barons  of  the  Exchequer,  the  Judges 
of  either  Bench,  and  other  functionaries;  which  Court  of  the 
Concilium  Regis  was  perfectly  distinct  from  the  Commune  Concilium 
Begni,  the  probable  original  of  the  English  Parliament. 

Lord  Hale  speaks  largely  of  this  Court  in  his  Treatise  on  the 
Jurisdiction  of  the  House  of  Lords ;  and  various  references  to  and 
extracts  from  its  proceedings  are  to  be  found  in  the  learned 
Introduction  to  the  Botuli  Litterarum  Clausarum,  lately  published 
by  the  Record  Commissioners.  The  judgment,  therefore,  of  such  a 
[  •e.'iu  ]      court  of  error,  is  of  the  highest  *  weight.     Lord  Halb's  observation 
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on  the  case  is,  *'  that  the  eentence  was  not  a  marriage ;  "  in  making  Reg. 
which  observation  he  is  probably  alluding  to  a  question  which,  millis. 
about  the  time  he  was  making  his  collection  of  notes,  was  a  matter 
of  contest  in  Westminster  Hall :  viz.,  whether  the  man  and  woman 
were  not  complete  husband  and  wife  by  the  sentence  of  the  Spiritual 
Court,  without  any  other  solemnity:  as  it  appears  in  Payne's 
ease  (i),  that  Mr.  Attomey-Oeneral  Nay  had  affirmed  such  to  be 
the  law,  whilst  Twibden,  Justice,  denied  it,  saying  that  the  marriage 
must  be  solemnised  before  they  were  complete  husband  and  wife. 

The  result,  however,  of  the  case  above  referred  to  is,,  that  in  the 
judgment  of  the  Court  of  Error  there  was  no  complete  marriage 
until  after  the  actual  solemnisation  of  the  marriage  under  the 
sentence  of  the  Court;  and,  upon  the  ground  that  the  husband 
enfeoffed  D.  before  such  solemnisation,  there  was  no  seisin  in  him 
during  the  marriage,  and  therefore  no  dower.  But  the  object  at 
present  is,  to  learn  from  the  case  whether,  in  the  opinion  of  the 
Court,  the  contract  per  verba  de  prcesenti  did  alone  constitute  a 
marriage;  and,  both  from  the  judgment  of  the  Court  below  and  of 
the  Court  of  Error,  the  conclusion  appears  inevitable,  that  each 
Court  thought  such  contract  alone  did  not  constitute  marriage :  for 
the  case  sets  out  with  stating  that  ''  A.  contracts  with  B.  per  verba 
de  praBenti ;  "  and,  if  this  contract  had  alone  constituted  marriage, 
then  was  there  seisin  in  the  husband  during  the  marriage  and 
before  the  feoffment  to  D.,  and  the  reason  given  by  each  of  the 
Courts  for  their  respective  judgments  would  have  *failed.  Observe,  [  '660  j 
also,  the  difference  of  language  employed  in  the  statement  of  the 
facts  of  the  case :  the  contract  per  verba  de  prcesenti ;  the  subsequent 
statement  that  A.  married  B. ;  the  contract ;  and  the  subsequent 
reason  by  the  Court  of  Error,  that  there  was  no  seisin  during  the 
espousals.  Can  the  expressions  of  contract  on  the  one  hand,  and 
of  marriage  and  espousals  on  the  other,  possibly  be  considered  as 
synonymous,  and  referring  to  the  same  obligation  ?  And  this  agrees 
expressly  with  Hale's  inference  from  the  case,  ''  that  the  contract 
is  not  a  marriage." 

FoxcTofVs  case  (2),  which  appears  to  have  been  in  the  same  year, 
is  next  in  order :  ''  B.  being  infirm,  and  in  his  bed,  was  married  to 
A.  by  the  Bishop  of  London,  privately,  in  no  church  or  chapel,  nor 
with  the  celebration  of  any  Mass,  the  said  A.  being  then  pregnant 
by  the  said  R. ;  and  afterwards,  within  12  weeks  after  the  marriage, 

(1)  1  Siderf.  13 ;  in  the  year  1660.  (2)  1   Rollers    Abridg.   359;    see  9 

E.  R.  411,  w.  and  Preface  vii. 


142  1844.     H.  L.     10  CL.  &  FIN.  660—662.  [r.r. 

Reg.  the  said  A.  is  delivered  of  a  son,  and  adjudged  a  bastard,  and  bo 
MiLLis.  ^^6  land  escheated  to  the  lord,  by  the  death  of  B.  without  heir." 
Now  it  is  to  be  observed  that  this  case  must  have  been  decided 
upon  the  usual  plea  of  bastardy  in  a  real  action ;  the  writ  mast 
have  been  sent  in  the  usual  form  by  the  Court  of  Law  to  the 
Ordinary;  the  certificate  also  returned  by  him  in  the  usual  form. 
Bracton,  in  book  5,  c.  19,  gives  various  instances  of  the  proceed- 
ings in  cases  of  bastardy,  with  the  greatest  possible  minuteness  ; 
and  amongst  others,  that  in  s.  11  probably  would  be  the  form 
applicable  to  this  particular  case;  viz.  ''an  pater  suus  desponsavit 
matrem  suam  ; "  and  it  could  not  have  been  until  after  the 
certificate  of  the  Ordinary,  affirming  or  denying  the  marriage,  that 
]  *«6i  ]  the  judgment  of  the  *Court  could  be  given.  Let  it  be  conceded  that 
the  Ordinary  certified  in  this  instance  the  marriage  to  be  void, 
which,  according  to  the  ecclesiastical  law,  as  then  in  force  in 
England,  he  ought  to  have  found  good,  but  irregular  only,  and 
exposing  the  parties  to  ecclesiastical  censures ;  and  let  it  be  further 
conceded  that  the  Court  of  Common  Law  acted  upon  such  finding, 
and  gave  judgment  against  the  demandant,  as  indeed  it  could  not 
do  otherwise;  still  the  weight  of  this  authority  on  the  question 
before  us  remains  the  same.  Was  a  contract  j)€r  verba  de  prasenti^ 
without  anything  more,  held  at  that  time  Jio  be  a  complete 
marriage?  is  the  question.  If  it  was,  the  Ordinary  must  have 
returned  that  B.  had  married  A.;  for  no  doubt  has  been  or 
can  be  raised,  that  when  the  Bishop  of  London  married  the  two 
parties,  as  stated  in  the  case,  he  married  them  per  verba  de 
prcesenti.  If,  therefore,  the  contract  per  verba  de  prasenti  had  by 
the  law  of  England  then  made  a  marriage,  the  parties  were 
actually  married ;  but  if  the  Ordinary  finds  the  marriage  bad,  even 
where  the  ceremony  was  performed  by  a  Bishop,  because  celebrated 
at  an  improper  place,  the  inference  appears  irresistible  that  some 
religious  ceremony  was  necessary,  and  that  words  of  present 
contract  alone  did  not  at  that  time,  by  the  law  of  England, 
constitute  a  marriage. 

Del  Heith'$  case,  34  Edward  I.,  is  precisely  the  same  in  its 
leading  facts,  and  in  the  conclusion  at  which  the  Court  of  Common 
Law  arrives,  that  a  contract  per  verba  de  prasenti,  even  before  the 
parish  priest,  was  not  sufficient ;  but  the  concluding  words  of  the 
record  are  too  strong  to  be  passed  over  in  silence :  ''  Qusesitum  fuit 
si  aliqua  sponsalia  in  facie  ecclesise  inter  eos  celebrata  fuerunt 
[  *titi2  J      postquam  prasdictus  ^Johannes  convaluit  de  prsedicta  infirmitate. 
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Dicunt  quod  non.     Et  quia  convictum  est  per  assisam  istam  quod         Reo. 
pnedietus  Johannes   Del  Heith  nunquam  desponsavit  prsedictam       milltr. 
Katherinam  in  facie  ecclesiae  per  quod  sequitur  quod  prsedictus  W. 
filius  Johannis  nihil  juris  clamare  potest  in  praedictis  tenementis 
Bed  in  misericordia  pro  falso  clamore." 

The  conclusion  to  be  drawn  from  the  comparison  of  two  cases  to  be 

found  in  1st  Bolle's  Abridgment,  p.  360,  leads  to  the  same  inference, 

that  the  contract  per  verba  de  prcesenti  was  not  a  complete  marriage 

in  the  time  of  Henry  VI.     The  first  is  at  F.  placitum  1 :     "A  man 

who  hath  a  wife  takes  another  wife,  and  hath  issue  by  her ;  this 

issue  is  bastard  by  both  laws  (that  is,  the  common  law  and  the 

ecclesiastical  law),  for  the  second  marriage  is  void."     On  the  same 

page  he  lays  it  down,  in  G.  placitum  1,  a  divorce  causa  jnacon- 

tractus  bastardises  the  issue :  the  same  case,  in  the  Year  Book  18 

Hen.  VI.,  pi.  34,  being  cited  for  both  positions.    But  if  the  contract 

alone  makes  the  marriage,  if  it  is  itself  ipsum  matrimonium  ;  where 

is  the  necessity  for  a  divorce  in  the  second  case  to  bastardise  the 

issae,  which  it  is  admitted  is  not  necessary  in  the  former  case? 

They  cannot  be  reconciled  together,  except  upon  the  supposition 

that   ''having  a  wife"   and   "taking  a  wife,"   that  is  "actual 

marriage,"  was  at  that  time  held  to  be  one  thing,  and  "  a  contract 

of  marriage"  another,  falling  short  of  the  marriage  itself.     The 

authority  of  Perkins,  sec.  306  (whose  statements,  from  his  citation 

of   the  Year  Books,   may  be  placed   conveniently  amongst  the 

decisions  of  the  Courts  of  Law),  is  to  the  same  effect :  "  If  a  man 

seised  of  land  in  fee  make  a  contract  of  matrimony  with  I.  S.,  and 

he  die  before  the  marriage  is  solemnised  between  them,  she  shall 

not  have  *dower,  for  she  never  was  his  wife."     Perkins,  indeed,       [  *^^'^  ] 

goes  on  to  say,  in  the  same  section,  "  and  it  hath  been  holden  in 

the  time  of  King  Henry  III.,  that  if  a  woman  had  been  married  in 

a  chamber,  that  she  should  not  have  dower  by  the  common  law ; 

but  the  law  is  contrary  at  this  day."     But,  whatever  is  his  opinion 

of  the  alteration  of  the  law  as  to  the  case  of  the  private  marriage 

(by  which  he  probably   meant  the  ecclesiastical  law  as  to  the 

solemnities  requisite,  which  in  fact  had  been  altered),  still  it  has 

no  relation  to  his  first  position,  which  is  full,  complete,  and  express 

to  the  very  point  now    under    consideration.     His  observation 

amounts  to  no  more  than  this,  that  in  Henry  III.'s  time  a  marriage 

was  held  void  which  in  his  day  (the  reign  of  Queen  Elizabeth) 

would  be  held  irregular  only;    and,  further,  the  observation   is 

strong,  that  Perkins  must  have  meant  a  different  thing  by  the  two 
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Reg.         phrasos,  "  contract  of  matrimony  **  and  "marrying  in  the  chamber ;  " 
MiLLis.       &nd  what  other  difference  can  be  suggested,  except  that  the  one  was 
a  contract  by  words  only,  the  other  a  contract  accompanied  by  a 
religious  ceremony  ? 

Again,  the  doctrine  laid  down  by  Perkins,  title  Feoflfments, 
placitum  194  (for  which  he  cites  the  Year  Book  38  Edw.  III.,  pi.  12), 
shows  the  diversity  at  that  time  between  a  contract  and  a  marriage  : 
"  If  a  contract  of  marriage  be  between  a  man  and  a  woman,  yet 
one  of  them  may  enfeoflf  the  other,  for  yet  they  are  not  one  person 
in  law;  inasmuch  as  if  the  woman  dieth  before  the  marriage 
solemnised  betwixt  them,  the  man  unto  whom  she  was  contracted 
shall  not  have  the  goods  of  the  wife  as  her  husband,  but  the  wife 
thereof  may  make  a  will  without  the  agreement  of  him  unto  whom 
she  was  contracted,  &c. ;  "  and  at  the  close  of  the  next  placitum  he 
[  *664  ]  says,  "  but  *after  the  marriage  celebrated  between  a  man  and  a 
woman  the  man  cannot  enfeoff  his  wife,  for  then  they  are  as  one 
person  in  law."  Bracton,  in  book  2,  c.  9,  intitled  "  Si  vir  uxori 
donationem  facere  possit  constante  matrimonio,"  may  be  thought 
to  leave  the  matter  in  some  doubt  whether  such  gifts  would  be 
good  even  after  the  contract,  as  he  says,  "Matrimonium  autem 
accipi  possit  sive  sit  publice  contractum  vel  fides  data  quod  separari 
non  possunt ;  et  re  vera  donationes  inter  virum  et  uxorem  constante 
matrimonio  valere  non  debent."  Now,  even  if  it  is  considered  that 
by  the  '*  fides  data  "  Bracton  understood  a  contract  per  verba  de 
pnesenti,  without  any  solemnity,  it  is  enough  to  say  he  could  not 
be  writing  as  a  common  lawyer  (in  fact  he  was  a  civilian)  when  he 
is  found  to  differ  from  the  authority  of  the  Year  Books. 

The  case  of  Bunting  v.  LepingweU  (i)  is  of  great  weight,  and  of 
immediate  bearing  upon  the  point  in  question.  Taking  the  facts 
from  the  two  reporters  (2),  it  appears  that  Bunting  and  Agnes 
Addishall  contracted  matrimony  between  them  per  verba  deprasenti 
tempore f  and  afterwards  Agnes  took  to  husband  Thomas  Twede,  and 
cohabited  with  him;  and  afterwards  Bunting  sued  Agnes  in  the 
Court  of  Audience,  and  proved  the  contract,  and  the  sentence  was 
pronounced,  ''Quod  prsedicta  Agnes  subiret  matrimonium  cum 
prsefato  Bunting,  et  insuper  pronuntiatum  decretum  et  declaratum 
fuit  dictum  matrimonium  fore  nullum,  &c. ;  "  which  marriage 
between  Bunting  and  Agnes  took  place  according  to  the  sentence, 
and  they  had  issue  one  Charles  Bunting;  and  whether  Charles 
Bunting  was  son  and  heir,  was  the  question  for  the  jury  in  an 
(1)  Moore,  27  &  28  Eliz.  (2)  Moore,  169;  and  4  Coke,  29  a. 
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^action  of  trespass  brought  by  Lim;  and  the  Court  held  him  Reg. 
legitimate,  and  no  bastard.  The  argument  before  the  Court  turned  millis. 
principally  on  the  invalidity  of  the  sentence  of  the  Spiritual  Court,  L  *®^^  ] 
by  reason  of  Twede,  the  husband  de  facto,  not  being  made  a  party 
to  the  proceedings  by  which  his  marriage  was  declared  null ;  the 
Court,  however,  holding  itself  bound  to  give  credit  to  the  Spiritual 
Court  that  the  proceedings  were  regular.  But  the  bearing  of  the 
case  upon  the  point  now  under  discussion  is,  whether  it  establishes 
a  distinction  between  the  contract  to  marry  and  '' i])8u,m  matrix 
mimitun,**  and  such  seems  the  necessary  inference.  This  was  a 
trial  before  the  Judges  of  the  common  law,  who  called  for  the 
assistance  of  civil  lawyers  to  argue  the  case  before  them,  but  who 
must  be  supposed  to  know  themselves  what  was  the  common  law ; 
and  if  the  contract  per  verba  de  jjrcesenti  between  Bunting  and 
Agnes  had  been  what  the  common  law  had  then  recognised  as  an 
actual  marriage,  the  second  marriage  would  have  been  held  void 
without  any  controversy;  no  doubt  would  have  existed,  and  no 
civilian  would  have  been  consulted,  any  more  than  if  it  had  been  a 
marriage  celebrated  in  facie  ecclegice.  It  is  also  not  unworthy  of 
remark,  that  the  sentence  of  the  Spiritual  Court,  **  Quod  praedicta 
Agnes  subiret  matrimonium  cum  prsefato  Bunting,"  proves  that  not 
even  by  the  ecclesiastical  law,  as  administered  in  England,  was 
such  contract  held  to  constitute  a  complete  marriage  without  the 
intervention  of  the  religious  ceremony. 

The  case  of  Wild  v.  Ctiamberlayne  (i)  is  so  far  of  importance  as 
it  aflfords  direct  proof  that  in  the  opinion  of  Chief  Justice  Fembertok, 
on  the  trial  of  an  issue  *"  marriage  or  no  marriage,"  words  of  con-  [  ♦(J66  J 
tract  de  j^^esenti  tempore,  repeated  after  a  person  in  orders,  was  a 
good  marriage ;  for  it  was  only  by  importunity  of  counsel  a  case 
was  to  be  made  thereof.  If  such  a  contract,  alone  and  unaccom- 
panied by  a  religious  ceremony,  had  been  a  marriage,  surely  the 
case  would  have  been  decided  on  a  shorter  ground,  and  the  objec- 
tions, that  the  parson  was  an  ejected  minister,  and  that  the  ring 
was  not  used  at  the  ceremony,  according  to  the  ritual  of  the  Church 
of  England,  would  never  have  been  urged. 

In  the  case  of  Haydon  v.  Gould  (2),  Haydon  and  his  wife  were 
Sabbatarians,  and  married  by  one  of  their  ministers  in  a  Sabba^ 
tarian  congregation,  using  the  form  of  the  Common-prayer,  except 
the  ring ;  but  the  minister  was  a  mere  layman,  and  not  in  orders ; 
and  after  administration  granted  to  Haydon,  and  subsequently 
(1)  2  Show.  p.  300.  (2)  1  Salk.  119. 
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Keg.  repealed,  the  Court  of  Delegates  affirmed  the  sentence  of  repeal. 
MiLLis.  ^he  reason  given  is,  ''  That  Haydon,  demanding  a  right  due  to  him 
as  husband  by  the  ecclesiastical  law,  must  prove  himself  a  husband 
according  to  that  law,  to  entitle  himself  in  this  case."  In  this 
case,  the  book  adds,  it  is  urged  that  this  marriage  was  not  a  mere 
nullity,  because  by  the  law  of  nature  it  was  sufficient ;  and  though 
the  positive  law  ordains  it  shall  be  by  a  priest,  yet  that  makes  such 
a  marriage  as  this  irregular  only,  but  not  void ;  but  the  Court  ruled 
lit  supra ;  the  reporter  adding,'  that  the  constant  form  of  pleading 
marriage  is,  "per  presbyterum  sacris  ordinibus  constitutum." 
Perhaps  the  more  correct  expression  might  have  been,  ''  per 
ministrum  sacris  ordinibus  constitutum ; ''  for,  undoubtedly,  after 
[  •667  ]  the  Reformation,  a  marriage  might  *be  as  well  solemnised  by  a 
deacon  as  a  priest.  But  what  is  the  whole  result  of  the  case  but 
this,  that  by  the  English  ecclesiastical  law  a  contract  of  marriage 
per  verba  de  preeaenti  was  not  alone  sufficient  (for  such  contract 
there  was  in  fact) ;  but  that  by  the  same  law,  to  make  the  marriage 
complete,  there  must  be  the  presence  and  intervention  of  the 
priest  ?  And  when  it  is  asked,  as  it  was  at  your  Lordships'  Bar, 
what  had  the  priest  to  do,  or  what  had  he  to  say  ?  the  answer  must 
be,  that  he  married  them,  and  in  doing  *so  he  used  such  form  of 
words  as  were  customary  at  the  time  of  his  performing  the  ceremony. 
The  form  of  words  of  present  contract  found  in  the  ritual  of  the 
Church  of  England  as  established  by  the  authority  of  Parliament 
in  the  2  &  3  Edw.  VI.  c.  1,  was  not  then  for  the  first  time  made, 
but  in  part  altered  and  in  part  retained  from  the  former  rituals 
which  had  been  handed  down  from  the  greatest  antiquity;  just  as 
it  was  declared  by  the  Council  of  Trent  (Session  24,  c.  1),  when  it 
prescribes  certain  words  to  be  used  by  the  parish  priest  when 
performing  the  office  of  matrimony ;  viz.  **  Ego  vos  in  matrimonium 
conjungo,  in  nomine  Patris  et  Filii  et  Spiritus  Sancti."  The  decree 
also  adds,  **  vel  aliis  utatur  verbis,  juxta  receptum  uniuscujusque 
provincifiB  ritum.*' 

The  only  remaining  decision  of  a  court  of  common  law,  to 
which  it  may  be  necessary  to  refer,  is  the  case  of  Reg.  v.  Fielding  ^ 
upon  an  indictment  for  bigamy  (i).  The  evidence  given  of  the 
first  marriage  was,  that  the  parties  made  a  contract  per  verba 
de  prasenti  in  English,  in  the  presence  of  and  following  the  words 
of  a  priest  in  orders,  though  he  was  a  priest  in  the  orders  of  the 

[  *668  J      Church  of  Rome ;  and  Mr.  Justice  ^Powell,  in  summing  up  the 

(1)  14  State  Trials,  1327. 
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case  to  the  jury,  more  than  once  adverts  to  the  fact  that  the  Reg. 
marriage  was  by  a  priest.  "  If  you  believe  Mrs.  Villars,"  he  says,  millis. 
''  there  was  a  marriage  by  a  priest.*'  There  is  no  reason  to  infer 
from  this  direction  to  the  jury,  that  if  the  first  marriage  in  this 
case  had  been  merely  a  contract  per  verba  de  prcesenti,  in  the 
presence  of  a  layman,  the  offence  of  bigamy  must  have  been 
committed ;  but  the  inference  to  be  drawn  from  the  summing  up  of 
the  Judge  is  directly  the  reverse. 

My  Lords,  this  being  the  state  of  the  decided  cases  from  the 
earliest  time  to  the  time  of  Queen  Anne,  the  principal  direct 
authority  adduced  on  the  part  of  the  Grown  is  the  dictum  of  Lord 
Holt,  in  Jesson  v.  Collins  (i),  **  that  a  contract  per  verba  de  prcesenti 
was  a  marriage,  and  this  is  not  releasable ; "  and  the  decisions 
which  have  subsequently  taken  place.  That  case  came  before  the 
Court  upon  a  motion  for  a  prohibition,  upon  a  suggestion  that  the 
contract  was  in  fact  per  verba  de  futuro,  for  which  the  party  had 
remedy  at  common  law,  and  the  case  was  disposed  of  by  the  Court, 
and  the  prohibition  refused,  upon  the  ground  that  the  Spiritual 
Courts  have  jurisdiction  of  all  matrimonial  causes  whatsoever,  and 
that  there  was  no  reason  to  prohibit  them,  because  this  may  be  a 
future  contract  for  breach  of  which  an  action  at  law  will  lie.  This 
appears  distinctly  from  the  reports  of  the  same  case  in  6  Modern, 
155 ;  and  Holt's  Beports,  457.  This  being  the  state  of  the  case, 
Holt,  Chief  Justice,  in  speaking  to  it  before  the  Court,  used  the 
expression  above  referred  to.  It  is  obvious,  in  the  first  place,  it 
was  unnecessary  to  the  case  before  the  Court ;  for,  whether  present 
words  or  future  words,  the  prohibition  *must  equally  be  refused.  [  *6G9  ] 
The  observation,  therefore,  is  not  entitled  to  the  same  weight  and 
authority  as  if  it  had  been  the  very  point  of  the  case  before  the 
Court.  If  by  the  terms  "  ipsum  niatri^iioniuni,'*  Lord  Holt  intended 
to  lay  down  the  position  that  it  was  so  held  by  the  common  law  of 
the  land,  notwithstanding  the  unbounded  respect  which  all  who 
have  succeeded  him  have  ever  felt  and  still  feel  for  his  learning  and 
ability,  we  cannot  accede  to  his  opinion.  If,  however,  the  observa- 
tion was  intended  with  reference  to  the  civil  law  or  the  canon  law 
of  Europe,  then  it  is  perfectly  correct;  and  that  such  was  the 
intention  of  Lord  Holt  we  think  abundantly  clear  from  Wigmore's 
case,  which  follows  the  former  in  the  same  page  of  Salkeld,  and 
which  was  decided  three  years  later  than  the  first.  In  that  case 
the  husband  was  an  Anabaptist,  and  had  a  licence  from  the  Bishop 

(1)  2  Salk.  437. 
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Reg.        to  marry,  but  married  this  woman  according  to  the  forms  of  his 
Mi[!lis.      own  religion ;    et  per  Holt,  Chief  Justice,  "  by  the  canon  law,  a 
contract  per  verba  de  prasenti  is  a  marriage." 

In  Holt's  Eeports  the  expression  is  precisely  the  same,  "  by  the 
canon  law ;  "  and  Lord  Chief  Justice  Holt  is  there  made  further 
to  say,  ''In  the  case  of  a  dissenter  married  to  a  woman  by  a 
minister  of  the  congregation  who  was  not  in  orders,  it  is  said  that 
this  marriage  was  not  a  nullity,  because  by  the  law  of  nature  the 
contract  is  binding  and  sufficient ;  for  though  the  positive  law  of 
man  ordains  that  marriages  shall  be  made  by  a  priest,  that  law 
only  makes  this  marriage  irregular,  and  not  expressly  void;  but 
marriages  ought  to  be  solemnised  according  to  the  rites  of  the 
Church  of  England  to  entitle  the  privileges  attending  legal 
marriage,  as  dower,  thirds,  &c."  It  cannot  be  supposed  that  Lord 
[  ♦670  ]  Holt  would  limit  the  observation  *to  the  canon  law,  as  undoubtedly 
he  did  in  Wigmore*s  case,  if  it  had  been  maintainable  in  the  larger 
and  unqualified  extent  supposed  to  have  been  stated  by  him  in  the 
case  of  JesBon  v.  Collim ;  and  if  the  latter  statement  agrees  with 
all  the  authorities,  and  the  former  is  not,  as  we  conceive,  supported 
by  or  consistent  with  them,  we  are  bound  to  infer,  either  that  there 
is  some  error  in  the  reporter,  or  that  he  really  meant  the  proposi- 
tion to  be  limited  to  its  more  restrained  sense. 

My  Lords,  this  dictum  of  Lord  Chief  Justice  Holt  is  of  the  more 
importance  because  it  appears  to  have  been  the  origin  of  all  the 
subsequent  opinions  expressed  by  different  Judges  to  the  same 
effect.  When  Sir  William  Scott  lays  it  down  as  the  law  recognised 
by  the  Temporal  Courts  of  this  kingdom,  he  cites  this  dictum  of 
Lord  Chief  Justice  Holt,  which  he  observes  (as  he  is  justified  in 
doing  by  the  report  in  6  Modern)  was  agreed  to  by  the  whole 
Bench.  When  Gibbs,  Chief  Justice,  makes  the  same  observation, 
he  expressly  relies  on  the  authority  of  Sir  William  Scott  :  Lautmvr 
V.  Teasdaleii).  When  Lord  Kbnyon  makes  a  similar  observation, 
probably  on  the  same  authority,  observe  how  carefully  he  guards 
himself:  '*I  think,''  he  says,  ''though  I  do  not  speak  meaning  to 
be  bound,  that  even  an  agreement  between  the  parties  per  verba  d^ 
prtesenti  is  ipsum  inatrimoniwn : ''  Reed  v.  Parser  and  others  (2). 
When  Lord  Ellenborough  lays  down  the  same  doctrine  in  Rex  v. 
Tlie  Inhabitants  of  Brampton  (3),  he  is  giving  judgment  in  a  case  of 
a  marriage  per  verba  de  prcesenti  celebrated  by  a  priest  (though 

(1)  17  B.  B.  518  (8  Taunt.  830,  832).    (3)  10  B.  B.  299  (10  East,  282,  289). 

(2)  3  E.  B.  696  (1  Peake,  N.  P.  303). 
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whether  Roman  Catholic  or  Protestant,  he  says,  does  not  appear) ;         Rbo. 
and  when  he  refers  to  the  *authority  of  Holt,  Chief  Justice,  it  is       millis. 
clear  he  considered  Lord  Holt  to  have  been  speaking  of  a  marriage      T  *<>7i  ] 
through  the  intervention  of  a  priest.     It  is  therefore  of  very  great 
importance  to  estimate  justly  the  weight  of  Lord  Holt's  observa- 
tion, when  contrasted  with  the  large  field  of  authorities  which  has 
been  opened ;  upon  which  authorities  I  have  been  longer  occupied, 
because  the  question  whereon  we  are  called  to  answer  depends 
upon  the  common  law  of  England,  of  which  the  ecclesiastical  law 
forms  a  part. 

It  will  be  improper,  however,  to  close  the  discussion  of  this  part 
of  the  case  without  adverting  to  an  argument  urged  at  your 
Lordships'  Bar,  upon  which  some  reliance  appears  to  have  been 
placed ;  namely,  the  state  of  the  marriages  of  Quakers  (all  doubt  as 
to  which  marriages  is  now  set  at  rest  by  the  statute  passed  in  1885) 
and  of  Jews. 

The  argument  in  substance  was  this ;  that  as  the  persons  profess- 
ing the  opinions  of  those  respective  persuasions  celebrated  their 
marriages  according  to  their  own  peculiar  rites,  which  necessarily 
excluded  the  intervention  of  a  person  in  holy  orders,  according  to 
the  sense  which  those  words  are  asserted  to  convey ;  and  as  their 
marriages  have  been  held  legal  with  respect  (as  it  is  argued)  to  all 
the  consequences  attending  marriage,  such  as  legitimacy,  administra- 
tion, and  other  civil  rights ;  so  the  validity  of  such  marriages  can 
only  be  grounded  upon  the  assumption  that  a  contract  of  marriage 
per  verba  de  prasenti  did  by  law  constitute  a  marriage  itself. 

Since  the  passing  of  the  Marriage  Act  it  has  generally  been 
supposed  that  the  exception  contained  therein  as  to  the  marriages 
of  Quakers  and  Jews  amounted  to  a  tacit  acknowledgment  by  the 
Legislature  that  a  marriage,  solemnised  with  the  religious 
'ceremonies  which  they  were  respectively  known  to  adopt,  ought  to  I  *^^^  1 
be  considered  sufficient ;  but  before  the  passing  of  that  Act,  when 
the  question  was  left  perfectly  open,  we  find  no  case  in  which  it  has 
t)een  held  that  a  marriage  between  Quakers  was  a  legal  marriage  on 
the  ground  that  it  was  a  marriage  by  a  contract  per  verba  de 
pruBBcnti ;  but,  on  the  contrary,  the  inference  is  strong,  that  they 
were  never  considered  legal.  The  Legislature,  in  the  statute  6  &  7 
Will.  III.  c.  6,  s.  63,  enacts,  that  all  Quakers  and  Jews,  and  any 
other  persons  who  should  cohabit  and  live  together  as  man  and 
wife,  should  pay  the  duty  thereby  imposed  on  marriages,  and  that 
upon  every  pretended  marriage  made  by  them  they  should  give  five 
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Rko.  days'  notice;  with  an  express  provision  in  the  64th  section,  that 
MiLLis.  nothing  in  the  Act  contained  should  be  construed  '*  to  make  good  or 
effectual  in  law  any  such  marriage  or  pretended  marriage,  but  that 
they  should  be  of  the  same  force  and  virtue,  and  no  other,  as  if  the 
Act  had  not  been  made."  And  the  case  before  Lord  Hale,  to  which 
so  much  weight  was  attributed,  as  conveying  his  opinion  that  the 
marriage  was  good,  appears  rather  to  show  his  opinion  to  have 
been  the  reverse.  He  declared  '*  that  he  was  not  willing,  on  his 
own  opinion,  to  make  their  children  bastards ;  and  gave  directions 
to  the  jury  to  find  it  special :  "  a  declaration  which  plainly  intimates 
that  the  inclination  of  his  own  mind  was  that  the  marriage  was  not 
good.  We  cannot,  therefore,  think  that  the  case  of  the  Quakers, 
although  certainly  one  which  it  is  difficult  altogether  to  dispose  of, 
amounts  to  such  a  difficulty  as  to  induce  us  to  alter  the  opinion 
founded  on  the  authority  of  the  decided  cases. 

And  as  to  the  case  of  the  Jews,  it  is  well  known  that  in  early 
[  *^»73  ]  times  they  stood  in  a  very  peculiar  and  ^excepted  condition.  For 
many  centuries  they  were  treated,  not  as  natural-born  subjects,  but 
as  foreigners,  and  scarcely  recognised  as  participating  in  the  civil 
rights  of  other  subjects  of  the  Crown.  The  ceremony  of  marriage 
by  their  own  peculiar  forms  might  therefore  be  regarded  as  con- 
stituting a  legal  marriage,  without  affording  any  argument  as  to  the 
nature  of  a  contract  of  marriage  per  verba  de  prasenti  between  other 
subjects.  But  even  in  the  case  of  a  Jewish  marriage  it  was  more 
than  a  mere  contract ;  it  was  a  religious  ceremony  of  marriage ; 
and  the  case  of  Lindo  v.  Belisario  is  so  far  from  being  an  authority 
that  a  mere  contract  was  a  good  marriage,  that  the  marriage  was 
held  void  precisely  because  part  of  the  religious  ceremony  held 
necessary  by  the  Jewish  law  was  found  to  have  been  omitted. 

I  proceed  now  to  refer  to  certain  statutes  passed  by  the  Legislature 
at  different  times ;  from  various  enactments  and  expressions  in 
which  statutes  the  inference  appears  to  follow,  that  a  mere  contract 
per  verba  de  present i  could  not  at  those  several  times  have  been 
generally  held  to  constitute  complete  marriage. 

The  statute  82  Hen.  VIII.  c.  88,  for  marriages  to  stand  notwith- 
standing precontracts,  in  its  preamble  gives  no  support  to  the 
doctrine,  that  by  the  law  of  England  the  contract  per  verba  de 
pnesenti  was  an  actual  marriage.  It  recites  the  mischief,  that 
after  divers  marriages  have  been  solemnised  and  consummated, 
and  fruit  of  children,  **  nevertheless,  by  an  unjust  law  of  the 
Bishop  of  Home,  which  is  that  upon  pretence  of  a  former  contract 


VOL.  Lix.=      1844.     H.  L.     10  CL.  &  FIN.  673—675.  151 

made  and  not  consummate,  the  same  were  divorced  and  separate ;  '*         Reo. 
and  then  proceeds  to  enact,  that  every  marriage,  being  contracted       millis. 
and  solemnised  in  face  of  the  Church,  and  consummated,  or  with 
fruit  of  children,  shall  be  *deemed  lawful,  good,  and  indissoluble,       [  '674  ] 
notwithstanding  any  precontract,  not  consummate,  which  either 
party  shall  have  before  made. 

The  statute  2  &  8  Edw.  VI.  c.  28,  enacts  that,  as  concerning 
precontracts,  ''the  former  statute  should  be  repealed,  and  be 
reduced  to  the  state  and  order  of  the  King's  ecclesiastical  laws  of 
this  realm  '*  (an  expression  of  no  slight  importance,  when  con- 
sidered with  reference  to  the  force  within  this  kingdom  of  the 
general  canon  law  of  Europe),  *'  which  before  the  making  of  the 
said  statute  were  used  in  this  realm  ;  so  that,  when  any  cause  or 
contract  of  marriage  is  pretended  to  have  been  made,  it  shall  be 
lawful  to  the  King's  ecclesiastical  Judge  of  that  place  to  hear  and 
examine  the  said  cause,  and  (having  the  said  contract  sufficiently 
and  lawfully  proved  before  him)  to  give  sentence  for  matrimony, 
commanding  solemnisation,  cohabitation,"  &c.  The  language  of 
the  Legislature  in  this  Act  does  surely  imply  a  marked  and  acknow- 
ledged distinction  between  contract  and  matrimony.  To  refer  next 
to  the  statutes  passed  relating  to  the  marriages  of  priests,  the 
81  Hen.  VIII.  c.  14,  punishes  with  death  any  priest  who  shall 
carnally  keep  or  use  any  woman  "  to  whom  he  is  or  shall  be 
married,  or  with  whom  he  hath  contracted  matrimony;"  thus 
assuming  the  contract  to  be  one  thing,  actual  matrimony  to  be 
another,  although  visiting  both  offences  with  the  same  measure  of 
punishment. 

The  statute  12  Chas.  II.  c.  83,  intitled  **  An  Act  for  Confirmation 
of  Marriages,"  enacts,  ''  that  all  marriages  had  and  solemnised 
after  a  certain  day  before  any  justice  of  the  peace,  shall  be  adjudged 
and  taken  to  be  of  the  same  and  of  no  other  force  and  effect  as  if 
such  marriage  had  been  had  and  solemnised  *according  to  the  rites  [  •firo  ] 
and  ceremonies  established  or  used  in  the  Church  or  kingdom  of 
England."  It  is  true  that  that  Act  is  declared  to  be  passed  **  for 
the  preventing  and  avoiding  all  doubts  and  questions  touching  the 
same ;  "  but  as  the  Act  or  Ordinance  referred  to  contained  a  form 
of  contract  per  verba  tie  piuesenti  of  the  most  accurate  and  precise 
description,  and  before  witnesses,  it  affords  ground  to  infer  that  a 
contract  of  that  nature  had  not,  in  the  general  opinion,  the  force 
of  an  actual  marriage :  and  observe  how  very  strong  the  inference 
is  from   the  proviso,  "  that  issues  on  the  point  of  bastardy  or 
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Reg.        lawfulness  of  marriage,  depending  on  these  marriages,  should  be 

MiLUs.      tried  by  a  jury."    Why  not  let  them  go  to  the  Ecclesiastical  Court, 

as  before,  if  by  the  law  of  that  Court  the  contract  j^n-  verba  de 

jyriesenti   was    held    an    actual    marriage   without    any    religious 

ceremony  ? 

The  statute  7  &  8  Will.  III.  c.  85,  passed  to  enforce  the  laws 
which  restrain  marriages  without  licence  or  banns,  bad  for  its 
object  the  levying  a  revenue  by  the  stamps  imposed  by  a  former 
Act  upon  licences  of  marriages.  For  this  purpose  it  lays  a  penalty 
of  101.  by  the  fourth  section,  "on  every  man  so  married  without 
licence  or  publication  of  banns  as  aforesaid  ;  "  that  is,  upon  refer- 
ence to  the  preceding  clause,  "  married  by  any  parson,  vicar, 
curate,  or  other  minister  as  their  substitute."  If  the  Legislature 
had  thought  a  contract  per  verba  de  preesenti  before  any  person 
not  being  in  holy  orders  was  a  valid  marriage,  it  surely  would  not 
have  left  the  remedy  so  defective,  but  would  have  enacted  that 
every  man  married  without  a  licence  shall  be  made  liable  to  the 
penalty. 

The  statute  10  Anne,  c.  19,  is  an  Act  for  raising  money  for  the 
use  of  the  kingdom  ;  and  in  section  176  provision  is  made  to  prevent 
[  *676  ]  the  great  loss  of  duties  *on  marriage  licences  which  had  been  sus- 
tained by  the  frequency  of  clandestine  marriages.  The  provision 
18,  that  every  parson,  vicar,  or  curate,  or  other  person  in  holy 
orders,  who  shall  after  a  certain  day  marry  any  person  in  any 
church  or  chapel,  or  in  any  other  place  whatsoever,  without  pub- 
lication of  banns,  or  without  licence  first  had  from  the  proper 
Ordinary  for  such  marriage,  shall  forfeit  100/.  Would  this  penalty 
have  been  limited  to  the  case  of  marriage  by  a  person  in  holy 
orders,  if  it  had  been  conceived  by  the  framers  of  the  Act  that 
a  contract  per  verba  de  prtesenti  alone,  without  the  aid  of  the  priest, 
had  constituted  a  complete  matriage  ?  The  inference  arising  from 
these  Acts  is  not  certainly  so  very  strong,  but  whatever  inference 
can  be  drawn  has  a  tendency  to  support  the  opinion  at  which 
we  have  arrived. 

The  various  Acts  of  Parliament  which  have  been  passed  from 
time  to  time,  and  which  have  been  referred  to  in  the  course  of  the 
argument,  imposing  penalties  on  the  solemnisation  of  maiTiages 
by  Roman  Catholic  priests  in  Ireland,  between  Protestants,  or 
between  a  Protestant  and  a  Boman  Catholic,  and  nullifying  such 
marriages,  are  founded  in  good  sense,  and  with  a  view  to  attain  a 
definite  object,  upon  the  supposition  that  the  presence  of  a  priest 
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is  necessary  to  make  the  marriage  good,  and  upon  that  supposition  Reg. 
only  ;  but  they  are  a  mere  dead  letter,  if  the  contract  per  verba  d£  millis. 
pnexenti  without  the  priest  makes  the  marriage.  And  if  this  is  no 
proof,  as  perhaps  it  is  not,  that  such  was  necessarily  the  law,  it  is 
at  least  a  proof  that  it  was  the  prevailing  general  opinion,  both 
amon«;st  the  people  and  the  Government,  that  by  law  the  presence 
of  the  priest  was  essential  to  the  contract. 

But  upon  referring,  in  the  last  place,  to  the  statute  26  Geo.  II. 
c.  33,  the  Act  for  the  better  preventing  *clandestine  marriages,  [  *677  ] 
it  will  be  found  that  the  provisions  thereof  throw  a  stronger  light 
upon  the  subject.  If  a  contract  per  verba  de  prasejiti  had  been 
considered  by  the  Legislature  as  **  ipsum  matiiinoniuvi^**  one  would 
have  exi>ected  that  all  such  contracts  made  after  the  Act  came  into 
force,  if  not  made  illegal,  would  at  least  be  declared  null  and  void. 
There  could  have  been  no  more  effectual  mode- of  suppressing 
clandestine  marriages ;  but  there  is  no  such  enactment.  The  only 
clause  that  affects  these  contracts  is  the  13th,  which  enacts  only 
"that  no  suit  or  proceeding  shall  be  had  in  any  Ecclesiastical 
Court  in  order  to  compel  a  celebration  of  any  marriage  in  facie 
ecclesit^,  by  reason  of  any  contract  of  matrimony  whatsoever, 
whether  per  verba  d^  prasenti  or  per  verba  de  futurOf  which  shall 
l>e  entered  into  after  the  25th  March,  1754.*'  These  contracts 
per  verba  de  prresenti  are  still,  therefore,  lawful,  though  they  cannot 
be  enforced  in  an  Ecclesiastical  Court.  If  these  contracts  did  not 
before  and  at  the  time  of  passing  the  Act  constitute  a  valid  marriage, 
but  were  only  the  necessary  means,  the  basis,  for  enforcing  the 
solemnisation,  there  is  then  no  injury  in  leaving  them  as  they 
were ;  but  if  they  ever  constituted  a  valid  marriage  of  themselves, 
not  being  made  null  by  the  Act,  so  do  they  still ;  and  then  may 
some  great  and  almost  inextricable  diflSculties  occur  from  the 
absence  of  such  provision. 

Before  the  passing  of  the  Act,  and  indeed  since,  put  the  case 
that  A.  made  a  contract  of  marriage  per  verlta  de  prcesenti  with  B., 
and  then,  in  the  lifetime  of  B.,  marries  C.  in  facie  ecclesire,  and 
that  he  has  children  at  the  same  time  both  by  C.  and  B. ;  B.  dies  ; 
are  the  issues  of  both  legitimate  ?  It  is  clear  from  the  decisions, 
that  the  issue  of  A.  and  C.  are  legitimate ;  ^and  if  the  argument  [  *678  ] 
on  the  part  of  the  Crown,  that  the  contract  with  B.  makes  the 
marriage,  be  well  founded,  the  issue  of  B.  is  legitimate  also. 
Suppose  two  sons,  bom  at  the  same  time,  one  from  each  mother, 
a  possible  event,  which  is  the  eldest  son  and  heir?    This  and 
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Reg.  many  more  cases  of  difficult  solution  may  be  put,  if  the  contract 
MiLLis.  pf^y  verba  de  imesenti  was  by  the  English  law  held  to  be  actual 
marriage;  and  from  these  considerations  arises  the  necessary 
inference  that  it  was  not ;  and  thus  do  arguments  from  the  enact- 
ments of  the  Legislature  combine  and  agree  with  the  authority 
of  the  decided  cases,  to  prove  that  such  never  was  the  law  of 
England. 

My  Lords,  I  proceed,  in  the  last  place,  to  endeavour  to  show  that 
the  law  by  which  the  Spiritual  Courts  of  this  kingdom  have  from 
the  earliest  time  been  governed  and  regulated  is  not  the  general 
canon  law  of  Europe,  imported  as  a  body  of  law  into  this  kingdom, 
and  governing  those  Courts  propria  vigore,  but,  instead  thereof,  an 
ecclesiastical  law,  of  which  the  general  canon  law  is  no  doubt  the 
basis,  but  which  has  been  modified  and  altered  from  time  to  time 
by  the  ecclesiastical  Constitutions  of  our  Archbishops  and  Bishops, 
and  by  the  Legislature  of  the  realm,  and  which  has  been  known 
from  early  times  by  the  distinguishing  title  of  the  King's  Ecclesias- 
tical Law.  And  if  it  shall  appear,  upon  reference  to  this  law,  that 
there  is  no  incontrovertible  authority  to  be  found  therein  that 
marriage  was  held  to  be  complete  before  actual  celebration  by  a 
priest,  the  absence  of  such  direct  authority  in  the  affirmative  is 
sufficient  to  justify  us  in  drawing  the  conclusion  already  formed, 
that  the  contract  alone  is  not  by  the  law  of  England  the  actual 
marriage.  The  result,  however,  of  a  somewhat  hasty  consideration 
[  *«>79  ]  of  the  authorities  upon  this  *question  (for  the  due  research  into 
which  we  were  anxious  to  have  obtained  a  longer  time)  appears  to 
us  to  be,  that  no  such  rule  obtained  in  the  Spiritual  Courts  in  this 
kingdom. 

It  would  scarcely  have  been  necessary  to  have  entered  upon  this 
part  of  the  discussion,  had  it  not  been  for  the  observations  made 
by  Sir  William  Scott,  in  the  case  of  Dalrt/mple  v.  Dalrymple. 
That  very  learned  Judge,  after  laying  down  in  his  deservedly 
celebrated  judgment  in  that  case,  that  marriage  is  a  contract  of 
natural  law  and  of  civil  law  also,  proceeds  to  observe,  **  that  when 
the  natural  and  civil  contract  was  formed,  the  law  of  the  Church, 
the  canon  law,  considered  it  had  the  full  essence  of  matrimony 
without  the  intervention  of  the  priest;  '*  which  canon  law  is  then 
stated  by  that  eminent  Judge  to  be  **  the  known  basis  of  the 
matrimonial  law  of  Europe."  The  observation  upon  which  so 
much  reliance  has  been  placed  by  the  counsel  for  the  Crown  then 
follows:  "  that  the  •same  doctrine  is  recognised  by  the  Temporal 
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Coarts  as  the  existing  rule  of  the  matrimonial  law  of  this  country; "         Rko. 
although  certainly  the  observation  is  in  some  degree  qualified  by       millis. 
the  expression,  ''  that  the  common  law  had  scruples  in  applying 
the  civil  rights  of  dower  and  community  of  goods,  and  legitimacy, 
in  the  cases  of  these  looser  species  of  marriage." 

My  Lords,  as  we  have  already  stated,  in  the  opinion  we  have 
^ven,  that  we  do  not  conceive  it  to  be  part  of  the  law  of  the 
Temporal  Courts  that  **  when  the  natural  and  civil  contract  was 
formed,  it  had  the  full  essence  of  matrimony  without  the  inter- 
vention of  the  priest,"  it  is  only  proper  to  state,  in  the  first 
]»lace,  that  the  entertaining,  as  we  do,  a  different  view  of  this 
subject  from  that  eminent  Judge,  does  not  in  any  ^manner  what-  [  *680  ] 
ever  break  in  upon  the  authority  of  the  decision  in  the  case  of 
DalrifmpU  v.  Dalrymple. 

The  doctrine  of  the  Temporal  Courts  in  England  had  no  bearing 
at  all  upon  a  question  which  was  to  be  decided  solely  by  the 
law  of  Scotland ;  which  country,  it  is  well  known,  differs  materially 
from  ours  in  many  of  its  legal  institutions,  and  in  none  more 
pointedly  than  those  which  relate  to  marriage  and  legitimacy. 
Again,  it  was  of  no  importance  in  that  case  whether  the  canon  law 
of  Europe  was  introduced  into  England  as  part  of  the  law  of  the 
land  ;  the  only  question  necessary  for  the  decision  of  the  case  then 
before  the  Court  being,  whether  such  canon  law  was  introduced  or 
not  into  the  law  of  Scotland.  The  opinion,  therefore,  of  that 
eminent  person,  so  far  as  regards  England,  was  uncalled  for  and 
extrajudicial ;  and  upon  that  ground  the  question  before  us  must 
be  considered  as  unfettered  by  the  weight  of  such  great  authority, 
and  open  to  the  most  free  discussion. 

But  that  the  canon  law  of  Europe  does  not,  and  never  did,  as  a 
body  of  laws,  form  part  of  the  law  of  England,  has  been  long 
settled  and  established  law  (i).  Lord  Hale  defines  the  extent  to 
which  it  is  limited  very  accurately.  **  The  rule,"  he  says,  "  by 
which  they  proceed  is  the  canon  law,  but  not  in  its  full  latitude, 
and  only  so  far  as  it  stands  uncorrected  either  by  contrary  Acts  of 
Parliament  or  the  common  law  and  custom  of  England  ;  for  there 
are  divers  canons  made  in  ancient  times,  and  decretals  of  the 
Popes,  that  never  were  admitted  here  in  England  "  (2). 

Indeed  the  authorities  are  so  numerous,  and  at  the  same  times  so 

(1)  This  paspage  is  cited  by  Bl.\ck-      L.  R.  3  H.  L.  17,  35,  46. 
mux,    J.,    and    Lonl  Chelmsford,  .       (2)  Hale's  Hist,   of    Comm.    Law, 
Jiuhop  of  Exeter  v.  Marahall  (1868)      c.  2. 
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REa.  express,  that  it  is  not  by  the  Roman  canon  law  that  our  Judges 
MiLLis.  ^  *'he  Spiritual  Courts  *decide  questions  within  their  jurisdiction, 
[  *68i  J  but  by  the  King's  ecclesiastical  law,  that  it  is  suflBcient  to  refer  to 
two  as  an  example  of  the  rest.  In  Candrey's  case  (i),  which  is 
intitled  **0f  the  King's  Ecclesiastical  Law,"  in  reporting  the 
third  resolution  of  the  Judges,  Lord  Coke  says,  "  As  in  temporal 
causes  the  King,  by  the  mouth  of  the  Judges  in  his  Courts  of 
Justice,  doth  judge  and  determine  the  same  by  the  temporal 
laws  of  England,  so  in  cases  ecclesiastical  and  spiritual,  as, 
namely,"  (amongst  others  enumerated)  **  rights  of  matrimony, 
the  same  are  to  be  determined  and  decided  by  ecclesiastical 
Judges  according  to  the  King's  ecclesiastical  law  of  this  realm ;  '* 
and  a  little  further  he  adds,  **  So,  albeit  the  Kings  of  England 
derived  their  ecclesiastical  laws  from  others,  yet  so  many  as  were 
proved,  approved,  and  allowed  here,  by  and  with  a  general  con- 
sent, are  aptly  and  rightly  called  '  The  King's  Ecclesiastical  Laws 
of  England/"  In  the  next  place.  Sir  John  Davibs,  in  "Le  Ca»e 
de  Commendnim  "  (2),  shows  how  the  canon  law  was  first  introduced 
into  England,  and  fixes  the  time  of  such  introduction  about  the 
year  1290,  and  lays  it  down  thus:  "Those  canons  which  were 
received,  allowed,  and  used  in  England,  were  made  by  such 
allowance  and  usage  part  of  the  King's  ecclesiastical  laws  of 
England;  whereby  the  interpretation,  dispensation,  or  execution 
of  those  canons,  having  become  laws  of  England,  belong  solely  to 
the  King  of  England  and  his  magistrates  within  his  dominions:  " 
and  he  adds,  "  Yet  all  the  ecclesiastical  laws  of  England  were  not 
derived  and  adopted  from  the  Court  of  Rome ;  for  long  before  the 
[  *682  ]  canon  law  was  authorised  and  published  "  (which  *was  after  the 
Norman  Conquest,  as  before  shown),  **  the  ancient  Kings  of 
England,  viz.  Edgar,  Athelstan,  Alfred,  Edward  the  Confessor,  and 
others,  did,  with  the  advice  of  their  clergy  within  the  realm, 
make  divers  ordinances  for  the  government  of  the  Church  of 
England;  and  after  the  Conquest  divers  provincial  synods  were 
held,  and  many  Constitutions  were  made  in  both  the  kingdoms 
of  England  and  Ireland ;  all  which  are  part  of  our  ecclesiastical 
laws  of  this  day." 

We   therefore  can   see  no  possible  ground  of  objection  to  the 

inquiry,  whether  before  the  introduction  of  the  canon  law  any  law 

existed   upon  the  subject  of  marriage  differing  from  that  of  the 

canon  law,  and  not  afterwards  superseded  thereby ;  and  when  we 

(1)  5  Co.  Rep.  1.  '       (2)  Sir  J.  Dav.  .69  b,  70—72  b. 
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find,  in  the  collection  of  ancient  laws  and  institutes  of  England  Rso. 
published  by  the  Commissioners  of  Public  Becords,  amongst  the  millis. 
laws  of  Edmund,  one  which  directs  that  at  the  nuptials  there  shall 
be  a  Mass-priest  by  law,  who  shall,  ''  with  God's  blessing,  bind  the 
union  to  all  prosperity,"  we  can  see  no  more  ground  to  doubt  the 
existence  of  this  law  (which  doed  not  now  make  its  appearance  for 
the  first  time,  but  was  published  by  Wilkins  (i)  in  the  last  century) 
than  any  other  document  of  antiquity  which  has  been  received  as 
genuine  without  hesitation. 

The  Council  held  at  Winchester  in  the  time  of  Archbishop 
Lanfranc,  in  the  year  1076  (2),  contains  a  direct  and  express 
authority  with  a  nullifying  clause,  that  a  marriage  without  the 
benediction  of  the  priest  should  not  be  a  legitimate  marriage,  and 
that  other  marriages  should  be  deemed  fornication.  Numerous 
Councils  follow,  in  which  are  decrees  to  prevent  and  '''punish  clan-  [  •ess  j 
destine  marriages,  but  in  no  one  of  which  is  there  any  repeal, 
express  or  implied,  of  the  rule  laid  down  by  the  first ;  viz.  that  the 
presence  of  the  priest  is  necessary  to  constitute  a  legitimate 
marriage ;  but  the  time  of  the  marriage  by  the  priest,  the  place 
where  it  is  to  be  celebrated,  and  other  regulations,  are  prescribed, 
in  order  to  meet  the  evil  which  was  then  existing.  That  the 
marriage,  though  called  clandestine,  was  still  a  marriage  celebrated 
by  a  priest,  and  so  assumed  to  be,  is  placed  beyond  all  doubt  by,  the 
11th  Constitution  of  Archbishop  Stratford,  established  by  the 
Council  of  London  (3) :  '*  De  celebrantibus  matrimonia  clandestina  in 
ecclesiis  oratoriis  vel  capellis."  That  Constitution  recites  in  effect,  that 
people  left  their  own  places  of  residence,  where  the  impediments  to 
their  marriage  were  notorious  and  their  parish  priests  not  disposed 
to  solemnise  their  marriage,  and  betook  themselves  to  populous 
places  where  they  were  unknown,  in  order  that  ^'aliquotios  in 
ecclesiis  aliquando  in  capellis  seu  oratoriis  matrimonia  inter  ipsos 
de  facto  solemnizari  procurent."  What  is  this  but  a  plain  assump^ 
tion  that  the  marriage  so  celebrated,  was  celebrated  by  a  priest  ? 
for  surely  none  others  but  persons  in  holy  orders  could  celebrate 
them  in  churches,  chapels,  or  oratories. 

The  authority  of  John  de  Burgo,  a  dignitary  of  the  Church  of 
England,  was  much  relied  on,  as  a  direct  proof  that  a  contract 
per  verba  de  prcesenti  was  sufficient  to  constitute  complete  matrimony, 

(1)  See  Wilkins'  Concilia,  367.  (3)  Johnet.   Ecc.   Law,   a.d.    1343, 

(2)  Johnst.  Ecc.   Law,    ad.    1076,       s.  11 ;  2  Wilkins'  Concilia,  706. 

B.  O. 
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Reg.  without  the  presence  or  intervention  of  a  priest.  The  materials 
MiLLis.  of  his  work,  hearing  the  quaint  title  of  Pupilla  Oculi,  were  com- 
piled in  1385,  and  the  work  itself  printed  at  Paris ;  but  afterwards, 
[  •684  ]  in  the  year  1400,  *an  edition  was  printed  in  London,  *'  Omnibus 
presbyteris  precipue  Anglicanis  summe  necessaria."  The  work 
contains,  amongst  other  things,  a  treatise  on  the  Administration 
of  the  Seven  Sacraments;  and  under  the  head  **De  sacramento 
matrimoniali  "  occurs  the  passage  relied  on  by  the  Crown.  The 
author  lays  it  down,  **  Of  the  minister  of  this  sacrament  it  is  to  be 
observed,  that  no  other  minister  is  to  be  required  distinct  from  the 
parties  contracting  ;  for  they  themselves  for  the  most  part  minister 
this  sacrament  to  themselves,  either  the  one  to  the  other,  or  each 
to  themselves."  And  a  little  further  he  adds,  **  Scotus  says,  that 
to  the  conferring  of  this  sacrament  there  is  not  required  the 
ministry  of  a  priest,  and  that  the  sacerdotal  benediction  which  the 
priest  is  wont  to  make  or  utter  upon  married  people,  or  other 
prayers  uttered  by  him,  are  not  the  form  of  the  sacrament  nor 
of  its  essence,  but  something  sacramental  pertaining  to  the 
adorning  of  the  sacrament."  From  this  passage  it  is  clear  that, 
whether  absolutely  necessary  or  not,  it  was  at  least  usual  and 
customary  at  that  time  to  make  the  contract  before  the  priest.  It 
appears  further,  from  the  first  words  of  the  following  chapter, 
"De  matrimonio  clandestine,*'  that  such  course  was  ordered  by 
the  Church:  ''Inhibitum  est  contrahere  nuptias  occulte,  sed 
publice,  coram  sacerdote,  sunt  nuptiae  in  Domino  contrahendi." 
If,  therefore,  in  the  passage  above  cited,  the  author  intends  to 
express  thus  much  only,  and  no  more,  viz.  that  by  the  contract 
2)er  verba  de  prasenti,  made  privately  between  themselves,  that 
mysterious  sacrament  of  which  he  is  speaking  has  been  taken  by 
them  which  makes  the  contract  indissoluble  and  capable  of  being 
enforced  by  either  against  the  other  in  facie  ecclesue,  such  doctrine 
[  *685  1  ^^  admitted  to  be  consistent  with  the  ^ecclesiastical  law  received 
in  England ;  but  if  it  is  supposed  to  mean  more,  if  it  is  held  up 
as  an  authority  that  the  marriage  is  complete  for  all  civil  pur- 
poses of  legitimacy,  dower,  and  other  civil  rights,  then,  before  we 
accede  to  the  proposition,  it  is  the  safer  course  to  discover,  if 
possible,  whether  the  doctrine  of  the  text  writer  is  or  is  not 
consistent  with  the  recognised  laws  and  Constitutions  of  the  Church 
of  England  then  in  force,  and  with  the  course  and  practice  of  the 
Ecclesiastical  Courts  of  England  at  that  time ;  and  in  case  of  a 
discrepancy  between  them,  to  reject  the  authority  of  the  text  writer. 
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and  to  adhere  to  that  of  the  recognised  law  and  the  practice  of         Reg. 
the   Courts;  for  there  is  no  surer  evidence  of   the  law  in  any       millis. 
particular  case  than  the  course  and   practice  of  the  Courts  in 
which  such   law  is  administered.     We  should  treat  the  best  of 
our  text  writers,  Sir  William  Blackstone,  for  example,  precisely  in 
the  same  way. 

Now,  at  the  time  of  the  publication  of  John  de  Burgo,  and  of  the 
other  work,  intitled  **  Manipulus  Curatorum,"  cited  for  the  same 
purpose,  there  stood,  unrepealed  by  any  subsequent  Constitution  of 
the  Church,  both  the  Constitution  of  Lanfranc,  before  stated,  and 
the  subsequent  Constitutions  of  the  Church  against  clandestine 
marriages :  the  former  directly  declaring  the  presence  of  the  priest 
at  the  marriage  to  be  necessary  to  give  it  validity ;  the  latter 
implying  such  necessity.  I  ask  whether  the  Courts  of  Ecclesiastical 
Law  of  England  would  take  the  law,  if  the  very  point  in  controversy 
was  brought  before  them,  from  the  text  writers  of  the  day,  or  from  . 
the  Constitutions  of  the  Church  ?  I  doubt  not,  however  learned  or 
in  whatever  estimation  the  text  writers  might  be,  it  would  be  from 
the  law  of  the  Church ;  and  as  to  the  course  *and  practice  of  the  [  *686  j 
Courts  of  Ecclesiastical  Law  in  respect  to  a  matrimonial  suit  to 
enforce  marriage  upon  a  contract  2)ev  verba  de  j^reesenti,  the  prayer 
upon  the  libel  has  been,  not  to  pronounce  that  the  parties  are 
already  actually  and  completely  married,  but  that  it  may  be 
pronounced  **  for  the  validity,  full  force,  and  strength  of  the  said 
contract  of  marriage,  to  all  efifects  and  intents  in  law  whatsoever 
and  that  the  defendant  may  be  compelled  to  solemnise  the  said 
marriage  in  the  face  of  the  Church  "  (i) :  just  as  in  Bunting's  case, 
before  cited,  the  decree  was  not  that  Agnes  was  married,  but  that 
Agnes  "  niatrimoniuni  subiret.'* 

And  when  reference  is  made  to  Oughton  (2),  the  same  appears 
more  distinctly  to  be  the  form  of  proceedings;  and  it  would  be 
most  singular,  if  the  contract  per  verba  de  prcesenti  was  considered 
by  the  Court  as  an  actual  complete  marriage,  that  a  provision 
should  be  made  for  the  Court  to  inhibit  the  party,  '*  pendente  lite, 
from  contracting  matrimony,  or  procuring  matrimony  to  be  solem- 
nised.*' If  the  Court  held  the  first  marriage  to  be  entirely  complete, 
surely  the  statute  of  James,  which  had  then  been  passed  more  than 
a  century,  and  which  made  the  second  solemnisation  a  felon}',  would 
have  been  a  surer  protection  than  the  inhibition  of  the  Court. 
But  the  necessary  inference  is,  that  the  Court  could  not  have  so 

(1)  Clerk's  Instructor,  326.  (2)  Vol.  1,  283. 
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Rbo.         held  the  effect  of  the  contract ;  and  it  follows,  therefore,  that  the 
MiLLis.      authority  of  the  passages  above  cited  cannot  be  safely  relied  on, 
against  the  Constitutions  of  the  Church  and  the  practice  of  the 
Spiritual  Court. 

We  now  pass  to  the  consideration  of  the  particular  circumstances 

[  ♦687  ]       involved  in  the  first  question  proposed  *by  your  Lordships,  which 

supposes  this  marriage  to  have  taken  place  in  the  house  and  in  the 

presence  of  a  placed  and  regular  minister  of  the  congregation  of 

Protestant  dissenters  called  Presbyterians. 

As  we  have  already  stated  our  opinion,  that  to  make  the  marriage 
a  complete  marriage,  it  must  be  solemnised  in  the  presence  of  a 
minister  in  holy  orders,  it  is  only  necessary  to  look  back  to  the 
time  when  that  law  first  obtained  in  England  to  enable  us  to  answer 
that  question  without  difficulty. 

At  the  early  period  when  such  law  arose,  and  down  to  a  com- 
paratively recent  period,  the  expression  priest,  curate,  minister, 
deacon,  and  person  in  holy  orders,  which  are  the  words  met  with 
in  the  different  Constitutions  and  Councils  and  authorities  bearing 
on  the  subject,  could  point  to  those  persons  only  who  had  received 
episcopal  ordination ;  there  were  no  others  known  at  all ;  all  but 
they  were  laymen :  and  unless  some  Act  of  the  Legislature  has 
interposed  its  authority,  and  given  the  Protestant  dissenting 
minister  in  Ireland  the  same  power  for  this  purpose  as  the  persons 
in  holy  orders  did  before  possess,  we  think  the  entering  into  the 
contract  in  his  presence  cannot,  in  the  legal  sense  of  the  word,  be 
held  to  be  entering  into  it  in  the  presence  of  a  person  "  in  holy 
orders."  Now  no  statute  has  been  brought  forward,  except  the 
21  &  22  Geo.  III.  c.  25  (Irish);  but  the  operation  of  that 
statute  is  limited  to  matrimonial  contracts  or  marriages  between 
Protestant  dissenters,  and  solemnised  by  Protestant  dissenting 
ministers  or  teachers ;  and  as  your  Lordships'  question  goes  on  to 
state  that  one  of  the  contracting  parties  in  this  case  is  not  a 
Protestant  dissenter,  but  a  member  of  the  Established  Church  of 
England  and  Ireland,  it  follows  that  the  case  does  not  fall  within 
[  *688  ]  that  statute,  and  *that  it  must  be  decided  as  if  that  statute  had 
never  been  passed. 

My  Lords,  the  two  subsequent  conditions  or  circumstances 
contained  in  your  Lordships'  question  can  obviously  make  no 
difference.  The  form  of  the  religious  ceremony  cannot,  upon 
any  principle  or  upon  any  authority,  compensate  for  the  want  of 
the  presence  of  the  proper  minister,  assuming  such  presence  to  be 
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necessary ;  nor  can  the  circumstance  of  subsequent  cohabitation         Rsa. 
carry  the  validity  of  the  marriage  higher  than  the  original  force  of       millis. 
its  obligation. 

The  main  and  principal  point,  however,  of  your  Lordships' 
first  question  still  remains  to  be  answered  ;  viz.  whether,  after  such 
a  contract  entered  into  between  A.  and  B.,  whether  A.,  by  marrying 
C.  in  England  whilst  B.  is  still  living,  commits  the  crime  of  bigamy  ? 

And  after  the  full  discussion  of  the  general  question,  and  our 
opinion  already  declared,  that  the  first  contract  does  not  amount 
to  a  marriage  by  the  common  law,  it  is  hardly  necessary  to  say 
that  we  hold  the  offence  of  bigamy  has  not  been  committed. 
Indeed,  independently  altogether  of  the  answer  we  have  given  to 
that  abstract  question,  and  admitting,  for  the  sake  of  argument, 
that  the  law  had  held  a  contract  j>6r  verba  deprasenti  to  be  a  marriage, 
yet,  looking  to  the  statute  upon  which  this  indictment  is  framed,  we 
should  have  thought,  upon  the  just  interpretation  of  the  words  of 
that  statute,  the  offence  of  bigamy  could  not  be  made  out  by  evidence 
of  such  a  marriage  as  this.  The  words  are,  **  If  any  person,  being 
married,  shall  marry  any  other  person  during  the  life  of  the  first 
husband  or  wife ;  "  words  which  are  almost  the  very  same  as  those 
in  the  original  statute  of  James  I.  Now  the  words  "  being  married," 
in  the  first  clause,  *and  the  words  "  marry  any  other  person,*'  in  [  *689  ] 
the  second,  must  of  necessity  point  at  and  denote  marriage  of  the 
same  kind  and  obligation.  If,  therefore,  a  marriage  per  verba  de 
prasentiy  without  any  ceremony,  is  good  for  the  first  marriage,  it  is 
good  also  for  the  second ;  but  it  never  could  be  supposed  that  the 
Legislature  intended  to  visit  with  capital  punishment  (for  the 
offence  would  be  capital  if  the  plea  of  clergy  could  be  counter- 
pleaded) the  man  who  had  in  each  instance  entered  into  a  contract 
per  verba  de  prasenti,  and  nothing  more.  Waiving,  however,  that 
consideration,  it  is  enough  to  state  to  your  Lordships,  as  the 
answer  to  the  first  question,  that  in  our  opinion  A.  did  not,  under 
the  circumstances  therein  stated,  commit  the  crime  of  bigamy. 

My  Lords,  we  have  so  fully  and  pointedly  answered  the  second 
qaestion  proposed  by  your  Lordships,  in  stating  the  grounds  of  our 
first  answer,  that  it  is  unnecessary  to  trouble  you  with  any  further 
observation  thereon,  except  that  as  the  statute  of  58  Geo.  III. 
c.  81,  has  enacted  that  no  suit  shall  be  had  to  compel  the  celebra- 
tion of  such  a  contract  in  any  Ecclesiastical  Court  in  Ireland,  we 
think  this  question  also  should  be  answered  in  the  negative. 

In  conclusion,  I  would  only  observe,  that,  although  I  am  authorised 

B.B. — ^VOL.  UX.  11 
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Beg.        to  state  that  our  opinion  on    the    questions  proposed  to  us  is 
MiLLis.      unanimous,  yet  I  ought  to  add  that  my  learned  brethren  are  not  to 
be  held  responsible  for  the  reasoning  upon  which  I  have  endeavoured 
to  establish  the  validity  of  that  opinion. 

[Lord  Bbougham,  Lord  Lyndhubst,  and  Lord  Campbell  made 
some  observations  in  moving  that  the  opinions  of  the  learned  Judges 
be  printed.  It  is  not  thought  necessary  to  reproduce  these,  except 
the  following  statement  of  Lord  Campbbll's  :] 

[  697  ]  My  Lords,  the  opinion  delivered  by  the  learned  Judges  is  entitled 

to  be  received  with  the  most  profound  respect :  at  the  same  time, 
your  Lordships  are  well  aware  that  you  are  not  bound  by  it.  You 
have  the  great  advantage  of  consulting  the  learned  Judges,  and 
asking  for  their  opinions  upon  any  matter  of  law  that  arises  in  the 
performance  of  your  functions,  either  as  Judges  or  as  legislators ; 
and  to  the  opinions  of  the  learned  Judges  you  will  always  pay  the 
most  profound  respect,  and  the  strongest  presumption  arises  that 

[  *698  ]  what  *they  declare  to  be  the  law,  is  the  law.  But  still,  when  you 
are  to  decide  as  Judges,  you  must  decide  upon  your  own  opinion ; 
you  must  conscientiously  believe  that  the  law  is  that  which  you 
pronounce  it  to  be. 

1843.        LoBD  Bbouoham  : 

Aug,  10. 

— !_  *  The  opinion  delivered  by  the  Lobd  Chief  Justice  of  the  Common 

[  699  ]  Pleas,  on  behalf  of  the  Judges  his  learned  brethren  and  himself, 
has  received,,  as  it  well  deserved,  the  greatest  attention  from  your 
Lordships ;  and  it  now  remains  that  such  of  us  as  have  made  up 
our  minds  on  the  subject,  should  express  the  sentiments  which  we 
entertain,  after  profiting  by  a  deliberate  consideration  of  the  argu- 
ments used  to  explain  and  enforce  the  conclusion  that  the  Judges 
have  arrived  at. 

In  discharging  a  duty  which  would  be  incomparably  more  easy 
and  less  ungrateful  could  I  agree  with  those  learned  persons,  I 
must  be  permitted,  in  the  first  place,  to  express  my  regret  if  the 
course  taken  by  me,  with,  I  believe,  the  general  concurrence  of 
your  Lordships,  of  urging  the  giving  an  answer  to  our  questions 
before  this  session  should  close  (i),  shall  be  found  to  have  occasioned 

(1)  HisLordshipliad  on  the  19th  of  previously  to  leaving  town  for   the 

June,  immediately  after  the  Judges  circuits,  they  would  lay  before  the 

delivered     their     opinions     in    the  House  their  answers  to  the  questions 

M'Naghtm    case    (ante,  p.   85),    ex-  proposed  to  them  in  the  present  case, 
pressed     his     earnest    desire    that, 
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the  Judges  any  inconvenience,  or  precluded  the  fullest  consideration        Reg. 
of  the  important  matters  submitted  to  them.  MiIlts. 

I  must  be  allowed  to  say  how  deeply  I  lament  the  peculiar  form 
in  which  the  assistance  of  the  learned  Judges  has  been  tendered  to 
us.  The  opinion  purports  to  be  unanimous ;  but  the  more  impor- 
tant matter  of  the  reasons  urged  to  support  it,  would  not  seem  to 
be  thus  represented.  And  although  in  ordinary  circumstances  this 
would  be  of  little  moment,  in  the  present  case  there  is  a  fact 
stated  which  gives  it  great  importance  indeed.  Affirming  the 
difficulty  of  the  subject;  confessing  "that  it  is  involved  in  still 
•deeper  obscurity  now  than  in  former  times,  when  one  great  [  *700  ] 
authority  declared  that  the  law  lay  very  loose  regarding  things 
naturally  essential  to  marriage,  and  others  expressed  themselves 
with  considerable  uncertainty  upon  it ; ''  the  learned  Judges 
"  acknowledge  themselves  unable  to  trace  or  define,  with  absolute 
certainty,  the  boundary  of  marriage  itself;"  that  is,  the  whole 
matter  in  dispute.  Nor  is  this  all.  We  are  told  that  some  of 
those  learned  persons,  how  many  we  are  not  told,  at  one  time  ''  felt 
considerable  fluctuation  and  doubt,"  after  the  argument  at  our  Bar, 
and  only  "  acceded  to  the  opinion  of  the  majority  "  upon  grounds 
which  are  not  given  with  a  convenient,  or  indeed  with  any  certainty ; 
for  it  is  distinctly  stated,  that  the  Chief  Justice  alone  is  to  be  under- 
stood as  giving  the  reasons  for  an  opinion  in  which  all  concur,  but 
concur  upon  various  grounds,  some  of  which,  alone,  it  is  probable, 
are  laid  before  us  ;  nay,  none  of  which  may  very  possibly  be  given. 

Now  it  is  to  be  observed,  that  the  opinions  of  the  learned  Judges 
are  resorted  to  by  your  Lordships,  not  to  decide  the  question  before 
you,  but  to  give  you  information,  suggestions,  and,  generally 
speaking,  assistance  in  forming  your  own.  It  therefore  becomes 
necessary  that  their  reasons  should  accompany  those  opinions,  and 
accordingly  they  are,  by  the  course  of  your  Lordship's  proceedings, 
and,  indeed,  by  your  orders,  invariably  required.  If,  indeed,  any 
difference  were  to  be  made  in  the  value  which  we  attach  to  the 
opinions  and  to  the  reasons,  we  should  certainly  regard  the  reasons 
as  the  more  valuable  of  the  helps  which  we  thus  derive  from  those 
learned  persons.  Nothing,  therefore,  can  be  more  a  matter  of 
regret  than  the  circumstances  to  which  I  have,  in  the  outset  of  my 
argument,  deemed  it  fitting  that  I  should  advert.  •But,  at  the  [  *70i  ] 
same  time,  that  circumstance  is  so  far  a  matter  of  gratulation  to  me, 
that  it  somewhat  lessens  the  difficulties  under  which  I  labour  in 
expressing  an  opinion  at  variance  with  theirs, 

11—2 
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Rbo.  In  approaching  the  very  important  question  now  before  your 

MiLLis.  Lordships,  the  first  consideration  that  we  find  raised  by  the 
opinions  of  the  learned  Judges  is,  that  they  have  declared  all 
marriages  void,  and  absolutely  void,  which  are  not  solemnised  by 
a  clergyman  or  person  in  holy  orders,  in  those  parts  of  the  British 
dominions  to  which  the  Marriage  Act  (26  Geo.  II.)  does  not 
extend.  Therefore,  wherever  the  English  law  prevails,  in  all  our 
numerous  colonies  to  which  no  remedial  Act  has  been  applied, 
every  marriage  celebrated  without  a  parson  is  void,  and  the  issue 
are  bastards.  But  this  is  not  all ;  the  same  is  equally  true  of  all 
marriages  contracted  by  those  persons  in  this  country  who  are 
expressly  exempted  from  the  operation  of  Lord  Hardwicke's  Act. 
Thus,  all  marriages  of  Jews  and  Quakers  before  the  legalising  Act 
of  1885-6  are  absolutely  void ;  and  it  follows  that  every  Jew  and 
every  Quaker,  the  issue  of  such  marriages,  that  is,  every  Jew  and 
every  Quaker  now  living  and  above  eight  years  of  age,  is  a  bastard: 
and,  furthermore,  it  is  another  consequence  of  this  doctrine,  that 
every  pedigree,  any  link  of  which  depends  upon  the  legitimacy  of 
any  Quaker  or  any  Jew,  or  any  person  bom  of  a  colonial  marriage 
at  which  no  priest  assisted,  becomes  wholly  imperfect,  because  no 
title  can  be  made  under  it.  Thus,  if  any  purchase  has  been  made, 
and  a  claim  is  preferred  under  it,  and  the  title  of  the  vendor  has 
to  be  traced  through  any  Jew  or  any  Quaker,  or  any  person  the 
issue  of  a  colonial  lay  marriage,  the  purchaser's  title  is  gone,  and 
[  *702  ]  none  can  *take  or  can  hold  under  it,  although  the  full  consideration 
has  been  paid,  and  the  title  in  all  its  other  parts  is  complete.  I 
am,  of  course,  assuming  that  the  flaw  has  not  been  removed  by  the 
lapse  of  time  letting  in  the  Statute  of  Limitations. 

It  is,  no  doubt,  certainly  true,  that  incorrect  or  even  dangerous 
consequences,  furnish  no  argument  against  a  proposition  which  is 
consistent  with  itself  and  with  undeniable  principle,  and  supported 
by  unquestionable  authority ;  but  it  is  at  least  as  certainly  true, 
that  when  any  proposition  leads  to  perilous  consequences,  and  when 
its  practical  enforcement  would  bring  on  such  mischiefs,  we  are 
called  upon  to  scrutinise  the  foundations  on  which  it  rests,  with  a 
caution  and  a  jealousy  proportioned  to  the  evils  resulting  from  its 
adoption.  We  are  bound  only  to  admit  it  when  we  have  no  choice 
and  no  escape ;  when,  pressed  by  arguments  which  the  more  we 
examine  them,  appear  the  more  irrefragable,  the  necessity  of  yield- 
ing is  plain;  when  (all  the  reasons  commanding  our  assent)  nothing 
remains  but  to  declare  the  law,  and  leave  the  remedy,  whether  by 
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prospective  or  retrospective  acts  of  power,  to  the  lawgiver  himself.  Rbo. 
The  view  of  such  consequences  aflfords  the  best  possible  reason  millis. 
for  being  slow,  and  even  reluctant,  to  yield  our  assent,  and  for 
admitting  nothing  without  the  closest  scrutiny.  I  shall  after- 
wards show  that  those  consequences  of  inconvenience  or  danger, 
point  in  another  way  to  a  support  of  a  doctrine  encumbered 
by  no  such  evils.  Keeping,  however,  the  considerations  in  view 
to  which  I  have  adverted,  let  us  proceed  to  that  examination  which 
those  considerations  require  to  be  most  full  and  minute. 

It  is  necessary  to  begin  by  inquiring  what  is  really  *meant  by  a  con-  [  'Toa  ] 
tract  of  marriage,  or  the  contracting  of  marriage,  within  the  limits  and 
scope  of  the  present  argument.  We  clearly  do  not  4ihereby  intend  a 
contract  in  the  more  ordinary  sense,  the  more  general  acceptation  of 
that  word ;  we  do  not  mean  a  contracting,  an  engaging,  or  bargain- 
ing to  marry ;  such  a  contract  is  a  mere  article  and  condition  of 
a  marriage  to  be  afterwards  had ;  it  is  to  this  subsequent  actual 
marriage  that  the  term  ''contract"  is  applied  in  the  present 
argument,  and  not  to  any  mere  mutual  promise  or  engagement 
to  marry;  such  promise  or  engagement  is  a  promise  or  engagement 
to  contract  a  marriage.  Now,  all  admit,  and  the  opinions  of  the 
learned  Judges  pronounce  the  marriage  contract  thus  designated, 
to  be  one  of  a  very  peculiar  kind  ;  for  whether  it  is  to  be  regarded 
as  ipsum  matrimonium  or  not,  they  describe  it  as  perfectly  indis- 
soluble; neither  party  can  repudiate  it  or  withdraw  from  it;  neither 
party  can  release  it ;  neither  party  can  renounce  for  himself  the 
stipulation,  or  let  the  other  free  from  the  obligation ;  both  together 
are  so  absolutely  bound,  that  both  together  cannot  put  an  end  to 
the  mutual  obligation  thus  contracted  towards  each  other. 

Such  being  the  nature  of  the  contract,  we  first  ask  how  it  comes 
to  be  called  by  a  name  which  in  all  other  cases  signifies  something 
so  entirely  different?  What  other  contract  is  unreleasable?  What 
other  has  this  perpetual  and  enduring  force?  The  answer  is 
plain :  there  is  a  contract,  and  a  contract  in  the  ordinary  sense  of 
the  word ;  the  parties  contract  to  take  each  other  for  husband  and 
wife,  to  live  together  as  such,  and  to  perform  the  duties  of  that 
relation.  If  they  contract  to  marry  at  a  future  time,  it  is  a 
common  contract  to  do  something  hereafter  ;  that  something  *is  [  '704  ] 
to  contract  a  marriage,  that  is,  to  contract  with  each  other  to  live 
together  as  man  and  wife;  the  former  contract  is  executory  and 
releasable  and  dissoluble  by  mutual  consent;  the  latter  is  executed, 
unreleasable,  and  indissoluble. 
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Rbo.  We  next  ask  how  such  a  contract  as  this  can  be  said  not  to  be 

MiLLis.  perfect  as  soon  as  made,  or  to  have  any  reference  to  the  future,  or 
to  contemplate  any  further  operation  for  its  perfection,  or  to  require 
any  further  act  towards  its  completion?  How  can  it  be  made 
more  lasting  than  by  being  perpetual  ?  How  can  it  be  made 
more  firm  than  by  being  placed  beyond  the  power  of  the  parties 
and  of  all  mankind?  How  can  it  be  made  more  binding  than 
by  being  wholly  indissoluble?  The  imagination  is  lost  in  its 
endeavours  to  fancy  any  one  attribute  that  can  be  added,  any  one 
quality  that  can  make  the  nature  of  this  contract  more  ample,  or 
its  obligations  more  stringent. 

But  we  hear  mention  made  of  proceedings  in  the  Ecclesiastical 
Courts  to  enforce  a  performance,  as  it  is  called,  of  this  contract 
Let  us  not  be  deceived  and  led  away  by  sounds.  No  Court  has 
now  the  jurisdiction  to  compel  a  performance  of  a  marriage  con- 
tract, if  by  that  is  meant  to  compel  a  marriage  where  parties  have 
agreed,  have  mutually  promised,  to  marry.  At  all  times  this 
contract  was  put  an  end  to  by  a  subsequent  marriage  of  either 
party.  Accordingly  these  Courts  only  interfere  where  the  marriage 
contract  has  been  per  verba  depi'tesenti  tempore;  and  the  libel  always 
pleads  that  fact  as  the  foundation — the  necessary  foundation — of 
its  demand  to  have  a  sentence  requiring  something  further  to  be 
done.  What  is  that  something?  Do  these  Ecclesiastical  Courts 
assume  the  power  of  compelling  parties  to  do  something  more, 
[  •705  J  *who  had  already  contracted  a  marriage  de  prcesenti  /  In  two 
respects  they  certainly  used  to  do  so ;  in  one  of  these  respects  they 
do  so  still,  in  the  other  they  did  so  till  prohibited  by  the  Legislature. 
They  could  compel  the  parties  to  perform  the  contract  and  fulfil 
their  engagement  of  living  together  as  man  and  wife,  for  they  could 
give  restitution  of  conjugal  rights  to  the  party  complaining  against 
the  party  refusing  thus  to  perform  his  engagements,  and  this  they 
still  do ;  but  they  could  also  do  that  which  was  certainly  in  its 
origin  an  usurpation, — they  could  compel  the  parties  who  had 
contracted  the  marriage  civilly,  to  clothe  their  civil  contract  with 
religious  ceremonies,  by  solemnising  in  the  face  of  the  Church, 
a  marriage  contracted,  that  is,  made  without  the  intervention  of 
the  Church  or  its  ministers. 

That  this  solemnisation  could  add  nothing  to  the  force  of  the 
contract,  or  the  rights  of  the  parties  under  it,  is  clear ;  because  if 
it  were  necessary  to  perfect  the  contract,  or  to  make  those  rights 
vest  completely,  we  are  left  in  total  inability  to  conceive  what  the 
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contract  was  during  the  interval  between  the  making  of  it  civilly  Rbo. 
and  its  alleged  completion  ecclesiastically.  How  could  parties  millis. 
be  bound  indissolubly  and  perpetually,  and  yet  be  bound  to  do 
nothing?  How  could  such  obligations  and  such  stipulations 
possibly  remain  suspended,  as  regards  all  the  things  contracted 
to  be  done,  and  yet  in  full  binding  force  as  to  the  impossibility 
of  the  obligations  being  determined?  If  the  contract  was  indis- 
soluble, it  must  be  to  do  something ;  it  was  utterly  absurd  to  hold 
that  the  parties  were  indissolubly  bound  to  do  nothing. 

But  if  the  only  reasonable  way  of  getting  over  this  formidable 
difficulty  be  resorted  to ;  if  it  be  said  that  *the  contract  made  [  *706  ] 
without  a  priest,  is  only  a  contract  afterwards  to  make  one  with  a 
priest ;  the  answer  is  at  hand,  and  it  seems  irrefragable.  There 
is  no  difference  whatever,  not  in  a  single  iota,  in  the  contract 
allied  to  be  imperfect  and  that  alleged  to  be  complete.  A  contract 
to  sell  an  estate  is  executory,  because  it  binds  the  party  to  do 
some  ulterior  and  different  act ;  a  contract  to  marry  afterwards  is 
executory  in  like  manner ;  but  a  contract  whereby  parties  take  one 
another  for  husband  and  wife  is  only  a  contract  to  live  as  such,  and 
it  is  identical  with  the  same  contract  repeated  before  a  priest,  and 
with  his  aid.  So  if  I  contract  to  sell  an  estate  and  refuse  to  do  so, 
a  court  of  equity  will  compel  me,  that  is,  will  compel  me  to  perform 
the  special  thing  which  I  had  engaged  to  do.  When  I  contract  to 
marry,  neither  a  court  of  equity  nor  a  Court  Christian  can  compel 
me  to  perform  by  marrying ;  when  I  contract  a  marriage,  that  is, 
contract  to  live  as  man  with  a  wife,  I  may  be  compelled  so  to  do  ; 
but  the  Court  might  also,  till  the  law  was  changed,  compel  me  to 
perform  the  same  identical  contract  over  again  in  another  manner, 
not  compelling  me  to  do  anything  different  from  that  which  I  had 
already  done,  but  only  compelling  me  to  clothe  what  I  had  done 
informally,  with  proper  formalities.  The  object  of  these  formalities 
was  something  wholly  foreign  to  the  validity  of  the  contract  already 
executed,  and  had  no  force  to  improve  its  binding  nature.  It  was 
to  appease  the  conscience  of  parties  who  had  neglected  a  religious 
observance  ;  it  was  to  give  that  which  had  been  irregularly  though 
bindingly  done,  a  regular  form  and  aspect ;  it  was  to  reconcile  the 
parties  with  their  clerical  guides;  it  was  also  to  maintain  the 
authority  of  those  guides ;  it  was  finally,  peradventure  *primarily,  [  •707  ] 
to  augment  the  emoluments  of  those  guides. 

Although,  in  order  the  more  effectually  to  keep  possession  of  the 
authority  over  marriage  which  they  thus  grasped,  the  churchmen 
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Reg.  were  sometimes  inclined  to  treat  the  civil  contract  as  void  in  some 
MiLLis.  respects,  yet  they  for  the  most  part  held  it  binding;  but  they 
endeavoured  to  accomplish  the  same  purpose  by  holding  in  some 
instances  that  any  subsequent  marriage  was  only  voidable  and  not 
void.  They  never  seem  to  have  denied  the  validity  of  the  first  in 
most  respects :  thus  they  admitted  that  whoever  had  contracted  such 
merely  civil  or  irregular  marriage,  might  cohabit  without  commit- 
ting the  sin  of  adultery;  they  always  held  that  if  either  party 
cohabited  with  another  person,  the  intercourse  was  adulterous. 
They  never  doubted  that  a  second  marriage  contracted  by  either, 
standing  the  first,  was  unlawful ;  they  only  said  it  was  voidable  by 
suit  in  one  of  their  own  Courts  rather  than  null  and  void  in  itself. 
Now  this  distinction,  clearly  taken  with  the  view  of  performing 
what  is  said  to  be  the  office  of  a  good  Judge,  ampliare  jurisdictionejtit 
is  plainly  proof  of  the  first  marriage  being  valid,  else  why  was 
the  second  to  be  declared  void  by  sentence  of  any  Court?  The 
first  might  have  been  solemnised  irregularly  and  without  a  priest, 
the  second  regularly  and  with  a  priest's  intervention;  yet  the 
second  was  declared  void  by  sentence  of  the  Ecclesiastical  Court, 
on  the  ground  that  the  first  marriage,  though  irregular  and  merely 
civil  or  lay,  was  yet  valid,  and  had  all  the  essentials  of  a  binding 
contract,  a  contract  executed:  on  no  other  conceivable  ground 
could  the  second  marriage  be  declared  unlawful  and  void,  by  any 
sentence  of  any  Court. 
[  *708  ]  It  is,  however,  equally  clear  that  this  contract  may  *be  entered 

into  by  the  parties  so  as  to  be  in  some  sort  merely  executory ;  they 
may  marry  civilly,  with  an  intention  that  there  shall  afterwards  be 
a  religious  ceremony  or  solemnisation  performed,  a  regular  mar- 
riage celebrated  as  it  were  in  face  of  the  Church.  Such  a  contract, 
the  first  made  contract,  being  by  consent  of  the  parties  made  to 
depend  for  its  validity  on  the  subsequent  religious  solemnity, 
although  it  may  still  be  indissoluble,  may  also  be  incomplete  until 
the  event  contemplated  occurs  to  give  it  perfection.  Such  a 
marriage  may  justly  be  termed  imperfect,  and  only  completed  by 
the  religious  celebration.  I  beg  the  attention  of  your  Lordships 
to  this  distinction,  which  the  learned  Judges  appear  to  have  over- 
looked ;  because  I  really  venture  to  think  it  solves  many  of  their 
doubts,  and  explains  the  cases  on  which  they  rely.  Be  it  ever 
borne  in  mind  that  I  do  not  say  all  marriages  are  valid  where  verba 
de  pi'cesenti  are  used.  Those  marriages  only  are  so  where  the  force 
and  effect  of  the  verba  de  prasenti  are   to   bind   the  parties   by 
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this  contract,  without  reference  to  or  contemplation  of  any  future  Reg. 
ceremony.  If  the  parties  plainly  contemplate  a  future  solemnisa-  millib. 
tion,  and  only  bind  themselves  in  the  event  of  that  taking  place, 
then  their  contract  is  executory  and  conditional,  not  executed  and 
absolute.  It  is  like  a  contract  or  agreement  to  grant  a  lease, which  may, 
according  to  its  frame  and  to  the  circumstances,  be  a  lease  or  only  an 
agreement,  according  as  the  words  amount  or  not  to  a  present  demise. 

These  considerations  may  clear  away  the  difficulties  which  have 
been  conjured  up  to  encumber  the  ground  of  this  argument.  For, 
in  the  first  place,  they  furnish  a  decisive  answer  to  the  objection, 
which  has  weighed  with  many,  that  they  who  maintain  the  ^validity  [  *709  ] 
of  a  marriage  pei-  verba  de  jyrieBenti  must  allow  the  possibility  of 
two  valid  marriages  subsisting  at  one  and  the  same  time.  Now 
this  is  manifestly  impossible  by  the  whole  scope  of  our  contention  ; 
for  the  first  marriage  being  valid,  we  of  course  hold  the  second 
void ;  nay,  it  is  voidable  even  by  the  opposite  argument.  They 
also  deny  the  validity  of  the  first,  only  contending  that  the  second 
cannot  be  set  aside  without  a  sentence.  They  admit  the  first  to  be 
valid,  at  least  to  the  effect  of  precluding  a  subsequent  marriage ; 
we  hold  it  absolutely  valid,  and  the  second  absolutely  void. 

In  the  next  place,  the  positions  which  have  bsen  laid  down 
seem  satisfactorily  to  explain  some  of  the  cases  most  chiefly  relied 
on  by  those  who  support  the  judgment  below,  and  mainly  by  the 
learned  Judges  in  their  argument.  It  is  said,  that  if  the  marriage 
per  verba  de  prasenti  was  complete  without  more,  then  the  Court 
Christian  would  declare  it  to  be  so  by  its  sentence,  and  require  no 
further  celebration  :  and  the  distinction  is  taken  between  a  Scotch 
marriage,  as  in  Dairy viple  v.  Dairy mple{i)f  and  a  Sicilian  one,  as 
in  Herbert  v.  Herbert  (2).  In  the  former  no  further  solemnisation 
is  ordered ;  in  the  latter  "  the  contract  is  declared  valid  to  all 
intents  and  purposes,  and  therefore,  the  parties  are  decreed  to 
solemnise  it  in  the  face  of  the  Church."  But  the  Scotch  marriage 
is  decreed  valid,  and  no  additional  celebration  is  added ;  because 
the  only  defect  of  an  irregular  marriage  in  Scotland  is  that  it 
incurs  the  censures  of  the  Church,  from  which  a  celebration  in 
facie  ecclesia  in  England  could  not  relieve  the  parties;  and  the 
secular  marriage  is  not  proved  to  be  of  more  force  and  effect  than 
a  ^similar  marriage  in  this  country,  and  therefore,  the  solemnisa-  [  *7io  j 
tion  is  ordered,  as  it  would  have  been,  before  the  Marriage  Act,  if 
the  contract  had  been  made  in  England. 

(1)  1  Ilagg.  Cons.  Rep.  54.  (2)  2  Hagg.  Cons.  Eep.  263 ;  3  Phill.  58. 
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Bbg.  The  reason,  and  the  manner  of  so  ordering  it,  is  clearly  shown 

MiLLis.  by  the  prayer  of  the  libel,  and  the  sentence  as  cited  from  the 
book  of  practice  called  "  The  Clerk's  Instructor  "  (i).  After  setting 
forth  a  marriage  per  verba  de  prasenti,  the  libel  asks  for  a  decree 
that  it  is  of  full  force  and  effect  to  all  intents  in  law  whatsoever  ; 
and  it  adds  these  words,  ''  and  also  that  the  said  A.  B.  may  be 
compelled,  constrained,  and  ordered  to  solemnise  the  said  "marriage 
in  the  face  of  the  Church ;"  and  the  sentence  is  accordingly.  For 
when  Sir  Geo.  Lbe,  in  Baxter  v.  Buckley  {2),  says,  **I  gave 
sentence  for  the  contract,*'  this  is  what  he  intends ;  and  he  adds, 
that  he  also  enjoined  Buckley  to  solemnise  it  in  the  Church  with 
Baxter  within  sixty  days :  there  can  be  nothing  stronger  than  the 
inference  from  this  manner  of  pleading.  Had  the  contract  only 
been  executory,  and  the  marriage  itself  had  consisted  in  the  cele- 
bration in  facie  ccclesia,  the  libel  would  plead  that,  in  respect  of 
such  contract,  A.  B.  should  be  ordered  to  celebrate  a  marriage. 
But  it  says  only,  that  *'  a  true,  pure,  and  lawful  marriage  had  been 
contracted,"  and  requires  this  to  be  declared:  and  "also  that 
A.  B.  be  ordered,"  not  to  celebrate  a  marriage,  that  is,  a  marriage 
not  already  had,  but  ''to  solemnise  in  facie  ecclesia  the  said 
marriage,"  that  is,  the  marriage  already  had,  but  not  had  in  facie 
ecclesia. 
I  observe  that  the  learned  Judges,  in  endeavouring  to  evade  the 
[•7111  force  of  the  decision  in  Bunting  y.  Lepingivell{3),  *rely  upon  the 
words  of  the  decree,  "  quod  prredicta  Agnes  subiret  niatrimonium 
cum  pnefato  Gulielmo''  Clearly  this  is  only  the  solemnisation  for 
order  and  regularity's  sake.  But  I  perceive  much  stress  is  laid 
upon  the  word  ^^fore^'  as  in  the  future  tense;  and  it  is  contended, 
that  the  first  imperfect  marriage  being  only  perfected  by  the 
solemnisation  ordered  to  be  made,  the  second  was  adjudged  to 
be  void,  or  become  so  upon  that  solemnisation  being  made.  I 
apprehend  this  argument  rests  wholly  upon  a  mistake  of  the  plain 
grammatical  construction  of  the  words.  The  report  in  Lord  Coke 
sets  forth  the  special  verdict,  and  gives  the  statement  of  the  con- 
sistorial  proceedings :  "  in  which  libel  decretum  fuit  quod  Agnes 
subirct  viatnmonium,  et  insuper  decretum  fuit  dictum  matrimonium ;'' 
that  is,  the  second  marriage  "/ore  nullum;''  that  is,  "in  which 
libel  it  was  decreed  that  Agnes  should  solemnise  marriage ;  and 
moreover  it  was  decreed  that  the  said  (that  is  the  second)  marriage 

(1)  P.  318.  (3)  4  Co.  Eep.  29 ;  Moor,  169. 

(2)  Lee's  Ecc.  Cas.  by  Phill.  57. 
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should  be  null."  This  is  only  a  tense  used  in  consequence  of  the  Rso. 
structure  of  the  sentence,  which  has  reference,  for  the  reasons  I  millis. 
have  assigned,  to  the  sentence  declaring  the  second  marriage  void, 
and  not  any  reference  to  the  solemnisation.  Had  the  invalidity 
been  referred  to  the  date  of  the  solemnisation,  it  would  have  been 
stated  that  "thereupon,"  or  "thenceforth,"  or  "thereafter,"  the 
second  marriage  should  be  held  void ;  instead  of  this,  the  only 
word  used  is  "  insuper,''  moreover.  Indeed  how  could  any  such 
sentence,  as  is  supposed,  have  been  pronounced  by  rational  men  ? 
The  argument  for  the  defendant  in  error  assumes  it  to  have  been 
declared  that  the  second  marriage  was  only  to  be  held  void  *after  [  *7i2  ] 
something  subsequent,  something  posterior  to  its  date,  was  done : 
in  other  words,  A.  imperfectly  marries  B.,  and  then  regularly 
marries  C.  in  facie  ecclesiat ;  but  the  regular  marriage  is  to  be  set 
aside  by  something  which  A.  is  to  do  after  its  celebration.  It  is 
to  be  set  aside  by  matter  post ;  and  not  only  so,  but  it  is  to  be 
declared,  by  reason  of  such  matter  posU  to  have  been  void  ah  initio. 
Was  there  ever  yet  an  instance  of  a  declaratory  sentence  pro- 
ceeding upon  any  circumstances  or  facts  whatsoever,  other  than 
those  which  existed  at  the  date  of  the  fact  itself,  whose  validity  or 
invalidity  the  sentence  declares  ? 

It  is,  however,  said,  that  in  this  case  the  special  verdict  found 
only  an  executory  contract,  namely  a  contract  expecting  and 
contemplating  a  future  solemnisation ;  in  which  case  there  was  really 
no  marriage  at  all  per  verba  de  prasenti^  and  Agnes  might  be  held 
to  be  compellable  to  solemnise  according  to  the  contract.  Again, 
if  the  second  marriage  was  to  stand  until  the  first  should  be 
solemnised,  the  party  solemnising  the  first  was  guilty  of  bigamy ; 
and  the  decree  of  the  Court,  in  effect,  ordered  him  to  commit 
bigamy.  This  is  the  inevitable  consequence  of  holding  that  the 
first  is  not  perfected  before  solemnisation,  and  that  the  second 
is  not  void,  but  only  voidable,  if  its  period  of  invalidity  refers 
to  the  solemnisation  of  the  first  contract.  Yet  the  use  of  this 
argument,  so  full  of  absurdity,  may  not  be  quite  optional  to 
the  defendant  in  error;  he  seems  bound,  by  the  whole  nature 
of  his  contention,  to  employ  it.  If  the  first  marriage  is 
only  executory,  the  second  cannot  be  avoided  until  the  first  is 
completed. 

The  three  older  cases  relied  on  by  the  learned  Judges  are,  the 
one  in  Edward  the  First's  time,  mentioned  by  Lord  Hale  in  his 
manuscript  notes,  and  ^copied  thence  by  Mr.  Hargrave  in  his       [  *7i3  ] 
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Rko.  note  (1) ;  FoxcrqfVs  case  (2),  and  Del  Heith's  case  (3).  The  first  of 
MiLLis.  these  authorities  is  involved  in  considerable  obscurity,  especially 
as  to  the  Court  which  reversed  the  judgment  of  the  Common  Pleas. 
That  Court  had  held  A.  to  be  seised  before  his  feoffment  to  D.,  and 
during  his  marriage  per  verba  de  prasenti  with  B.,  and  had  adjudged 
dower  to  the  widow  upon  that  seisin :  thus  holding  the  marriage 
good,  upon  the  very  solid  ground  that  the  sentence  of  a  competent 
Court  had  decreed  its  validity.  The  reversal  is  said  to  be  *'  coram 
Rege  et  Concilio;''  and  the  learned  Judges  state,  from  Lord  Hale*B 
book  on  the  Lords'  House,  that  this  was  a  Court  attended  by  the 
Chancellor,  Treasurer,  and  Judges.  Lord  Hale  describes  it  (4)  as 
the  King's  ''concilium  ardinarium ;**  and  he  says,  none  were 
members  but  those  called  thereto  by  the  King.  He  then  adds, 
that  in  ancient  times  all  Privy  Councillors  were  called  to  it,  with 
the  great  officers  of  State,  whom  he  enumerates  as  Chancellor, 
Treasurer,  Steward,  Admiral,  Privy  Seal,  Chamberlain  of  the 
Household,  Master  of  the  Wardrobe,  Comptroller  of  the  House- 
hold, Chancellor  of  the  Exchequer,  and  the  Judges  and  Masters  in 
Chancery.  He  adds,  that  in  legal  matters  the  Chancellor  and 
Judges  used  to  be  called.  It  is  evident,  therefore,  that  we  have  no 
distinct  conception  of  the  constitution  of  this  body  as  a  regular 
Court ;  and,  what  is  of  great  importance  to  the  present  argument, 
I  am  not  aware  that  any  one  of  its  decrees  has  ever  before,  on  any 
occasion,  been  cited  in  any  Court,  either  of  law  or  equity. 
[  *7U  ]  But,  again,  let  it  be  mentioned  that  the  ground  of  ♦the  decision 

is  here  said  to  be  A.'s  having  had  no  seisin  "  during  his  espousals 
with  B. ;"  yet  the  phrase  "  espousals  "  is,  strictly  speaking,  the 
term  used  for  the  contractiis  sponscdihus;  a  mere  contract  to  marry. 
Lord  Coke  defines  sponsalia,  by  Juturannn  nnjytiamm  conventio  et 
repromissio  (5) ;  and  such  strict  meaning  may  very  possibly  be  the 
one  given  in  this  very  ancient  case.  Was  A.'s  seisin  then  disputed, 
and  held  disproved,  even  before  he  enfeoffed  D.  ? 

It  is  further  to  be  observed,  which  may  possibly  explain  this 
case,  that  originally  dower  was  held  to  be  dependent  upon  a  public 
assignment  of  it;  and,  beside  the  common-law  dower,  there  was 
one  called  either  ad  ostium  ecclesice  or  ex  assensu  patris,  which, 
however,  implied  the  public  assignment,  and  was  only  for  the 

(1)  Co.  Litt.  33  a  (w.  203).  MSS.  21 17. 

(2)  Eog.   Ecc.   Law,   584 ;    1    Roll.  (4)  Jurisd.  Ho.  Lo.  5. 
Abr.  357  ;  see  9  R,  R.  411,  n.  (b)  Co.  Litt.  34  a. 

(3)  Rogers'  Ecc.  Law,  584;   Harl. 
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purpose  of  enabling  a  party  to  assign  before  the  descent  of  the  land        Rbo. 

was  cast  upon  him.     Therefore,  Lord  Coke  says,  in  the  same  place,       millis. 

dower  <id  ogtiiim  castri  sire  messua^ii  is  not  good,  it  ought  to  be 

ad  ostium  ecclesia  aire  monasUHi,  for  the  law  requires  publicity  and 

solemnity ;  and  this  agrees  with  Bracton  (lib.  2,  c.  89).     Now  we 

are  told  that  this  was  anciently  true  of  all  dower,  as  well  as  of  the 

two  kinds  ad  ostium  and  ex  assensu,  and  that  in  Henry  the  Third's 

time,  a  wife  married  in  camera  had  it  not  (i).    And,  among  other 

reasons  for  this,  we  may  well  suppose  one  to  have  been  that  the 

feudal  lord  was  entitled  to  a  fine  whensoever  the  vassal's  wife  was 

entitled  to  dower.     For  this,  a  sufficient  security  was  afterwards 

supposed  to  be  afforded  in  the  public  assignment  during  the  widow's 

quarantine,  or  the  forty  days  elapsing  after  the  husband's  decease. 

But,  more  anciently,  the  further  security  was  taken  of  requiring 

*a  publicity  to  the  marriage  which  gave  her  a  title  to  dower.     This,       [  *7io  ] 

therefore,  would  so  far  explain  the  reversal  coram  Rege  et  Concilia; 

and  would  only  displace  or  supersede  the  reason  given  in  the  note, 

by  another  and  a  better  one. 

But  if  reliance  be  placed  upon  Lord  Hale's  authority,  supposed 
to  be  given  in  his  note  to  the  MS.  account  of  this  case,  surely 
much  more  weight  must  be  ascribed  to  what  he  did  and  said 
judicially;  and  this  appears  to  be  somewhat  at  variance  with  the 
doctrine  alleged  to  have  received  his  countenance  in  the  MS.  note. 
We  find  Roger  North,  in  the  life  of  his  brother  the  Lord  Keeper, 
complaining  of  Lord  Hale  for  his  partiality  to  sectaries ;  and  the 
ground  of  this  charge  is,  that  he  allowed  a  special  verdict  to  find 
a  Quaker's  marriage:  which,  says  the  biographer,  could  not  be 
good  without  the  Liturgy,  and  therefore  this  was  an  infraction 
of  the  Act  of  Uniformity.  Lord  Hale  said,  he  was  unwilling  to 
hold  the  children  bastards,  and  he  thought  that  all  marriages 
made  according  to  the  principles  of  men  severally  should  be  held 
good,  and  receive  their  effects  in  law.  I  cannot  agree  with  the 
learned  Judges  that  his  allowing  a  special  verdict,  which  referred 
the  question  to  the  Court,  is  a  proof  of  his  holding  the  opposite 
opinion ;  for  you  must  take  the  proceeding  of  allowing  the  special 
verdict  in  connexion  with  the  dictum  which  accompanied  it,  and 
that  was  in  favour  of  a  marriage.  There  is,  further,  another  note 
of  Lord  Hale,  given  by  Mr.  Hargrave  in  Coke  Littleton  (2),  in  which 
he  holds  a  gift  to  a  wife  married  ^*post  affidationem  et  camcdem 
copvlam  void,"  and,  consequently,  holds  the  marriage  good. 
(1)  Perk.  8.  306.  (2)  34  a,  «.  209. 
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Reo.  One  thing,  however,  is  admitted  to  have  been  held  by  this  case 

MiLLTs.  cited  from  the  MS.  note,  tempore  Edw.  I.  The  marriage  in  farie 
[  716  ]  ecclesicB  and  by  force  of  the  Ecclesiastical  Court's  sentence,  had  no 
relation  back ;  for  it  was  not  held  to  make  the  first  marriage  good 
ab  initio y  else  it  would  have  made  A.'s  seisin  good  before  the  feoff- 
ment to  D.,  and  standing  that  which  had  now  become  a  perfect 
marriage  with  B.  Yet  the  whole  of  the  argument  on  the  other 
side,  upon  Bunting  v.  Lepingwelly  rests  upon  the  effect  of  the 
subsequent  solemnisation  of  an  imperfect  contract,  working  by 
relation  backwards  the  completion  of  that  contract,  and  making 
it  ab  initio  valid. 

Another  thing  is  also  to  be  observed  in  this  note,  equally  at 
variance  with  the  argument  of  the  learned  Judges.  B.  recovered 
A.  for  her  husband  according  to  the  note,  and  how  ?  By  sentence  of 
the  Ecclesiastical  Court,  and  that  sentence  never  was  reversed.  Here 
then  was  an  end  of  the  question  of  validity,  for  by  that  sentence  transit 
in  rem  judicatam  having  (i)  been  decreed  by  the  proper  authority. 

Therefore  this  case,  tempore  Edw.  I.,  so  much  relied  on  by  the 
learned  Judges,  is,  when  well  considered,  just  as  much  in  conflict  with 
the  argument  of  the  defendant  in  error  as  with  that  of  the  plaintiff. 

Of  FoxcrqfVs  and  Del  HeitKs  cases  it  may  justly  be  said,  that 
by  proving  too  much,  they  prove  nothing.  According  to  the 
former,  a  marriage  celebrated  by  the  Bishop  of  the  diocese  is  void, 
merely  because  not  celebrated  in  a  church ;  and  according  to  the 
latter  case,  a  marriage  celebrated  by  the  parish  priest  is  void  for 
the  same  reason.  Nor  will  it  avail  to  say  that  such  has  long 
ceased  to  be  the  law.  When  did  it  cease  ?  By  what  authority  did 
[  *7i7  ]  it  cease  ?  When  it  *did  cease,  have  we  any  ground  for  holding 
that  the  presence  of  any  priest  at  all  was  retained  as  an  essential 
part  of  the  solemnity  ? 

The  same  may  be  said  of  another  and  a  still  more  ancient 
authority,  relied  on  by  the  learned  Judges ;  the  L.  L.  Edmundi, 
published  by  the  Becord  Commissioners.  To  make  nuptials 
''  binding  to  all  prosperity,"  it  is  said  there  must  be  present  a 
Mass-priest (1).  Now  this  excludes  a  deacon;  yet  who  doubts  the 
validity  of  deacon's  orders  for  this  purpose  ?  I  mean  even  according 
to  the  contention  that  requires  sacerdotal  presence  and  aid. 

But  the  case  mainly  relied  on,  of  Haydon  v.  Oovld  (2),  receives 

(1)  [Schmid,  Qes.  der  A.-S.,  App.      tive,  though  certainly  at  least  as  old 
VI.,   **  Be  wifmannefiT  beweddimge,"      as  the  date  ascribed  to  it— F.  P.] 
8.  8.    The  document  is  not  authorita-         (2)  1  Salk.  119. 
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illustration  from  the  same  argument.     That  was  a  marriage  of        Reg. 

two  persons  of  the  Sabbatarian  sect  according  to  their  own  forms,       mil'lis. 

and  no  priest  or  deacon  being  present.     The  wife  died,  and  the 

husband  claimed  administration,  which  was  refused.    The  Delegates, 

on  appeal,  affirmed  the  sentence.     The  ground,  however,  of  the 

decision  is  distinctly  stated  to  be,  that  when  the  husband  claims 

a  right  under  the  ecclesiastical  law,  he  must  prove  himself  to  be 

a  husband  according  to  that  law ;  that  is,  in  the  manner  which 

the  ecclesiastical  law  approves.    It  is  added  that  the  wife,  who  is 

the  weaker  sex,  and  the  child  of  such  marriage  which  was  in  no 

fault,  might  have  had  administration,  but  not  the  husband  who 

was  in  fault;  he  is  treated  as  a  wrongdoer,  and  as  a  matter  of 

discipline  the  Court  Christian  will  not  countenance  his  conduct  in 

contracting  an  irregular  marriage,  by  suffering  him  to  take  a 

benefit  under  it  conferred  at  their  hands.     This  is  the  view  of  the 

case  taken  by  a  very  high  authority,  Lord  Chief  Baron  Comyns  (i). 

Nor  should  it  be  forgotten  that  one  part  of  the  case  clearly  ^proves      [  *718  ] 

too  much,  for  it  holds  the  plea  in  the  Ecclesiastical  Courts  to  be  of 

a  marriage  "|?«r  preabyterum  sacris  ordinibiis  constitutum,'*  which 

would  exclude  a  deacon ;  and  yet  it  is  on  all  hands  agreed,  as  I 

have  before  said,  that  whatever  a  priest  can  do  in  this  respect, 

a  deacon  may  do  as  validly. 

I  have  mentioned  the  view  taken  by  Chief  Baron  Comyns,  in  his 
Digest,  as  being  in  accordance  with  my  argument ;  but  he  also  sat 
in  judgment  himself  upon  a  case  in  which  this  question  arose,  and 
he  then  concurred  in  a  judgment  to  the  same  effect.  Fitzmatirice 
V.  Fitzmaurice,  in  1732,  came  before  the  Delegates,  of  whom  the 
Chief  Baron  was  one.  It  was  the  case  of  a  marriage  per  verba  de 
pnesenti ;  the  Court  held  it  valid,  and  the  Lord  Chancellor  refused 
a  commission  of  review.  Sir  W.  Scott  cites  it  with  great  respect  in 
Dalrymplev.  Dcdrymple  (2),  from  a  note  furnished  him  by  Dr.  Swabey. 
Lastly,  we  must  bear  in  mind,  that  before  the  Statute  of  Distribu- 
tions, the  Ecclesiastical  Courts  gave  or  refused  administration 
at  pleasure ;  and  this  case  of  Haydon  v.  Ooidd  occurred  not  very 
many  years  after  that  statute  came  in  force,  and  before  the  new 
and  strict  rules  as  to  granting  administration  were  in  use. 

We  now  approach  authorities  not  exposed  to  any  such  objections. 
But  before  I  come  to  these  I  wish  to  state  what  appears  to  me  the 
result  of  the  whole,  both  as  affirmed  by  text  writers,  and  as  laid 

(1)  Com.  Dig.  tit.  Baron  &  Feme,         (2)  1  Hagg.  Cons.  Bep.  69. 
B.  I. 
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Reo.        down  by  the  decisions  of  the  Courts.    With  this  statement  I  shoald 

MiLLiB.      have  began,  had  not  my  unfeigned  respect  for  the  learned  Judges 

made  me  anxious,  in  •  the  first  instance,  to  deal  with  the  cases 

upon  which  they  have  relied,  and  thus  clear  the  ground  for  my 

argument. 

[  719  ]  The  Boman  or  civil  law  is  the  foundation  of  the  personal  law  of 

Europe,  and  the  inroads  of  the  feudal  law  upon  that  symmetrical 
and  finished  system  have  been  chiefly  confined  to  the  rights  con- 
nected with  the  enjoyment  and  transfer  of  real  property,  between 
which  and  personal  estate  the  more  ancient  law  made  no  distinction. 
The  canon  law  regulating  the  Ecclesiastical  Courts,  which  early 
assumed  to  dispose  of  questions  relating  to  marriage,  to  the  proof 
of  wills  of  personal  estate,  and  to  the  appointment  of  administrators 
in  cases  of  intestacy,  is  most  especially  drawn  from  the  fountains 
of  the  civil  law.  This  law  is  its  foundation ;  the  additions  or  super- 
structure were  made  by  the  decretals  of  the  Popes  and  the  Councils, 
which  had  succeeded  both  to  the  Emperors  and  to  the  Apostles, 
perhaps  more  clearly  to  the  Emperors  than  to  the  Apostles,  and 
which  especially  governed  the  body  of  the  Church.  Now,  by  the 
civil  law,  and  by  the  earlier  ecclesiastical  law, — indeed  by  that  law 
until  the  16th  century, — marriage  was  a  mere  consensual  contract, 
only  differing  from  other  contracts  of  this  class  in  being  indissoluble 
even  by  the  consent  of  the  contracting  parties.  It  was  always 
deemed  to  be  a  contract  executed  without  any  part  performance ; 
so  that  the  maxim  was  undisputed,  and  it  was  peremptory, 
**  Consensus,  non  eanaihitus,  facit  nuptias  vel  matrinionmm.** 

Now,  it  is  clear  that,  by  the  universal  law  of  Europe  before  the 
Council  of  Trent,  this  contract  could  be  validly  solemnised  by  the 
parties  consenting  to  take  each  other  for  man  and  wife,  without  the 
interposition  of  the  sacerdotal  office,  or  the  presence  of  any  one  in 
holy  orders.  The  Church  was  always  anxious  to  interfere,  to  require 
the  benediction  of  a  priest  and  even  the  performance  of  mass,  and 

[  *720  ]  to  discountenance,  *as  far  as  possible,  any  marriage  not  so 
solemnised;  but  in  a  matter  so  interesting  to  mankind,  and  in 
which  their  strongest  feelings  were  embarked,  the  clergy  in  vain 
attempted  to  obtain  the  ascendant  they  sought ;  and  it  was  only 
by  the  decree  of  the  Council  of  Trent  that  the  sacerdotal  institution 
became  essential  to  the  validity  of  the  nuptial  contract.  This 
clearly  appears  from  the  Decretals,  book  4,  where  it  is  laid  down, 
that  a  man  and  woman  legally  competent  to  contract  matrimony 
shall  take  each  other  for  husband  and  wife  per  verba  de  prasetiti 
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tempore,  without  more ;  that  they  are  thereby  bound  as  such,  and  Reg. 
that  if  either  party  contract  a  second  marriage,  living  the  other,  milLis. 
it  is  void,  and  the  parties  to  the  first  contract  may  be  compelled  to 
cohabit.  In  consequence  of  what  has  been  said  respecting  the 
Council  of  Winchester  in  1076,  I  shall  now  read  the  words  of  Pope 
Gregory  IX.'s  decree,  150  years  after  that  Council :  "  Si  inter  virum 
et  mulierem  legitimus  consensus  interveniat  de  prsBsenti,  ita  quod 
anus  alteram  consensu  verbis  consuetis  expresso  recipiat,  utroque 
dicente,  Ego  te  in  meam  accipio,  et  Ego  te  in  meum,  vel  alia  verba 
consensum  exprimentia  de  prsesenti,  sive  sit  juramentum  inter- 
positum,  sive  non,  non  liceat  alteri  ad  alia  vota  transire ;  quod  si 
fecerit  secundum  matrimonium  de  facto  contractum,  etiamsi  sit 
carnalis  copula  subsecuta,  separari  debet,  et  primum  in  sua  firmi- 
tate  manere  "  (i).  This  is  what  I  have  already  stated  as  the  limit 
of  the  Ecclesiastical  Court's  power  in  regard  to  compelling  per- 
formance: it  assumes  the  marriage  to  be  perfect,  and  decrees 
performance  of  its  obligations.  The  oldest  and  most  venerable 
authorities  agree  in  giving  this  account  of  the  matter  in  ^express  [  *72i  ] 
terms:  Sanctius  "De  matrimoniis"  affirms  the  validity  of  a 
marriage  without  a  priest,  before  the  Council  of  Trent.  De  Burgh, 
in  his  book  written  at  the  end  of  the  14th  century,  and  called 
Pupilla  Oculi,  expressly  says,  treating  "De  sacramento  matri- 
monii ;  "  "  Patet  quod  ad  collationem  hujuBce  sacramenti  non  requiiitur 
ministerium  sacerdotis ;  "  and  he  afterwards  goes  on  to  say,  that 
neither  the  sacerdotal  benediction  nor  any  other  prayers  pronounced 
by  the  priest  are  "forma  sacramenti,  nee  de  ejus  essentia,  sed  quoddam 
sacramentaU  ad  ornatum  pertinens  sacramenti,^'  He  had  before  said 
that  the  parties  could  mutually  administer  this  sacrament  to  each 
other,  or  either  to  him  or  her  self;  and  that  no  minister  was 
required  for  its  administration  other  than  the  parties  themselves ; 
"  non  requiritur  alius  minister  distinctus  ah  ijysis  contrahentihus,'* 
Words  cannot  be  more  distinct  than  these. 

The  Council  of  Trent  required,  and  for  the  first  time  required, 
the  marriage  to  be  in  the  presence  of  a  priest.  But  of  what  priest  ? 
Of  the  parish  priest.  The  Council  of  Trent  never  was  received  or 
acknowledged  in  England ;  of  which  we  may  at  once  see  the  proof 
in  this,  that  there  we  have  no  pretence  ever  set  up,  nor  any  con- 
tention, that  the  parish  priest's  presence  is  necessary.  But  if  the 
Council  of  Trent  never  was  recognised  in  England,  have  we  not  a 
right  to  fall  back  upon  the  common  and  universal  law  of  Europe, 
(1)  Decretal,  lib.  10,  pi.  1,  c.  31. 
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Beg.        as  out  own  in  this  important  matter?    Now,  that  decree  is  itself 

MILLI&      the  most  irrefragable  proof  of  this ;  for  it  begins  by  declaring  all 

past  marriages  valid  without   any  sacerdotal   interposition ;   and 

consequently  pronounces  that  the  requiring  a  priest's  presence   is 

prospective  merely,  and  an  alteration  of  the  former  law. 

[  722 1  I  next  have  to  observe,  that  nothing  can  be  more  improbable  than 

the  existence  of  one  law  for  all  Christian  Europe,  and  another  for 
England  on  this  important  head.  All  Europe,  including  England, 
lived  under  the  same  religion,  under  the  same  ecclesiastical  system, 
under  the  same  spiritual  rule.  The  presumption  is,  that  the 
English  law  touching  marriage  is  the  same  with  the  general  law  of 
Catholic  Europe ;  and  this  presumption  can  only  be  rebutted  by 
distinct  proof  that  England  has  receded  from  that  law,  and  made 
her  own  an  exception  to  its  tenor.  I  am  entitled  to  lay  this  down 
upon  general  principles,  but  I  have  also  the  venerable  authority  of 
Sir  W.  Scott,  who,  in  the  case  of  Dalrymple  v.  Dalrymple,  distinctly 
states,  that  the  general  law  of  Christian  Europe  touching  the 
marriage  contract  must  be  taken  to  be  the  law  of  Scotland,  unless 
it  be  shown  **  that  the  Scotch  law  has  actually  resiled  from  it"  (i). 
"  Show  the  variation,"  says  the  very  learned  Judge,  "  and  the 
Court  must  follow  it ;  but  if  none  is  shown,  then  must  the  Court 
lean  upon  the  doctrine  of  the  ancient  general  law  "  (2). 

If  any  difference  were  to  be  made  between  the  general  continental 
and  our  insular  law,  it  would  be  that  sacerdotal  intervention  would 
be  less  requisite  here  than  abroad,  especially  after  the  Reformation; 
for  on  the  Continent,  that  is,  in  all  Catholic  countries,  marriage  is 
deemed  to  be  a  sacrament :  with  us  it  is  not.  Sacraments  do  not, 
indeed,  necessarily  require  a  priest,  as  baptism  has  been  solemnly 
decided,  in  a  late  case  before  the  Privy  Council,  to  be  valid  without 
one ;  but  where  a  rite  is  sacramental,  it  may,  in  dubio,  be  more 

[  *723  ]  easily  presumed  to  require  the  priest's  ^ministry  than  where  the 
rite  is  not  a  sacrament  at  all.  The  probability,  then,  being  that 
our  law  is  the  same  with  the  foreign,  it  requires  clear  proof  to  show 
that  England  had  a  marriage  law  peculiar  to  herself.  Have  we 
any  such  proof  ? 

The  first  thing  that  strikes  us  on  this  cardinal  point  of  the  cause 
is,  that  one  of  the  authorities  cited,  John  De  Burgh,  as  laying  down 
most  distinctly  that  consent  of  parties  is  enough  without  a  priest, 
and  that  a  priest's  intervention  is  only  as  to  the  clothing  or 
ornament  of  the  proceeding,  and  not  essential,  is  an  English  divine. 
(1)  1  Hagg.  Cons.  Bep.  103.  (2)  Id.  81. 


VOI-.  Lix.]     1844.    H.  L.     10  CL.  &  PIN.  728—724.  179 

He  was  high,  too,  in  our  Church,  and  he  was  Vice-chancellor  of  the        Rko. 
University  of  Cambridge.  Millis. 

But  a  better  known  and  more  venerable  text  writer,  Bracton  (i), 
gives,  though  more  generally,  a  similar  account  of  the  con- 
tract, and  he  distinctly  lays  it  down,  that  after  a  marriage  per 
verba  de  jtrasenti  any  feoffment  or  gift  by  the  baron  to  the  feme 
is  void ;  therefore  he  clearly  holds  such  a  marriage  to  be  valid 
and  perfect.  So,  in  treating  of  the  legitimacy  of  issue,  he  pro- 
nounces the  issue  legitimate  *' quein  jusUe  nuptice  demonstrant,** 
and  he  then  enumerates  the  several  kinds  of  ju8t{e  nuptue  ; 
saying  that  the  marriage  is  complete,  that  is,  the  nuptice  are 
jiisUe,  whether  public  or  clandestine,  and  whether  per  verba  de 
pnesenti  or  defutaro,  so  it  be  indissoluble  ;  the  marriage  per  verba 
defiUuro  requiring  of  course  consummation  or  part  performance, 
to  perfect  such  an  executory  contract.  What  he  says  of  dower 
has  regard  apparently  to  the  assignment  of  it  ad  ostium  ecclesia. 
Wherever  the  legitimacy  of  issue  is  mentioned,  the  marriage  per 
verba  de  pnegenti^  or  per  verba  de  futuro  cum  copula,  *is  given  as  [  *724  ] 
sufficient,  and  no  mention  is  ever  made  of  the  benedictio  saccr- 
dotalis  as  essential.  However,  the  first  case  which  I  shall  cite  solves 
this  question  of  dower,  and  shows  that,  whatever  may  have  been  • 
holden  in  more  ancient  times,  dower  at  common  law  was  in  all 
the  more  recent  decisions  held  to  accrue  on  marriage,  though 
not  in  facie  eccUsia. 

I  observe  that  the  learned  Judges  cite  the  authority  of  Arch- 
bishop Lanfranc's  Council,  holden  at  Winchester,  in  William  the 
Conqueror's  time,  a.d.  1076,  and  given  in  Wilkin's  Concilia.  It  is 
said  to  hold  a  marriage  illegitimate  which  was  unaccompanied  with 
the  benediction  of  a  priest ;  but  I  have  cited  the  higher  authority 
of  the  Decretals,  book  4.  Would  Archbishop  Lanfranc  himself 
have  denied  that  Pope  Gregory  IX.  had  authority  to  overrule  him  ? 
Yet  his  Decretal,  which  I  have  already  cited,  was  promulgated  160 
years  after  Lanfranc's  Council.  The  whole  canon  law  was  not 
certainly  received  in  England,  but  in  Catholic  times  our  Ecclesias- 
tical Courts  assuredly  were  bound  by  the  Decretals ;  and  the  case 
temp.  Edw.  I.,  cited  from  Hale,  shows  this  plainly,  for  there  the 
Spiritual  Court  decreed  the  marriage  without  a  priest  to  be  good. 

In  looking  to  the  authority  of  decided  cases,  I  need  not  go  back 
farther  than  Wickham  v.  Enfield  (2).  There,  on  a  writ  of  assign- 
ment of  dower  at  common  law,  a  plea  was  pleaded  of  ne  unqv^a 

(1)  4,  8,  303 ;  9,  304 ;  5,  420.  (2)  Cro.  Car.  351. 
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Rbo.  decouple,  precisely  as  in  the  well-known  case  nearer  our  own  times 
MiLLis.  of  Ilderton  v.  Ilderton  (i).  In  the  latter  there  could  be  no  send- 
ing to  the  Bishop,  because  the  demandant  had  replied  a  marriage 
in  Scotland ;  in  Wickham  v.  Enfield  the  replication  merely  took 
[  •725  ]  issue  on  ne  unqiies  *accouple,  and  a  writ  went  to  the  Bishop,  who 
certified  that  the  parties  were  coupled  in  vero  inatriinonio  sed  clan- 
destijw,  and  had  cohabited  till  the  death  of  the  husband.  Judg- 
ment having  been  given  for  the  demandant  and  error  brought,  one 
error  assigned  was  that  the  answer  of  the  Bishop  was  not  in  the 
affirmative  to  the  writ,  namely,  that  the  parties  had  been  cVupled 
in  legal  matrimony ;  but  the  Court  held  veruni  viatnmonitiin  sed 
clandestimnn  as  good  as  legitimtim  inatrimonium,  and  the  judgment 
of  the  Common  Pleas  was  affirmed. 

The  case  of  Collins  v.  Jessot  (2)  is  of  great  importance,  because 
it  gives  Lord  Holt's  clear  and  unhesitating  opinion,  in  which  the 
whole  Court  concurred,  that  a  contract  per  verba  de  prcesenti 
amounts  to  an  actual  marriage,  and  as  much  a  marriage  in  the 
sight  of  God  as  if  it  had  been  in  facie  ecclesi<e  ;  with  this  difference, 
that  cohabitation  before  the  religious  solemnity  is  punishable  by 
ecclesiastical  censures.  I  do  not  at  all  understand  the  doubt  cast 
•  upon  this  case  by  the  learned  Judges:  they  say,  ** If  by  the  terms 
ipsum  matrimonium,  Lord  Holt  intended  to  lay  down  the  position 
that  it  was  so  held  by  the  common  law  of  the  land."  Now  his 
words  are,  **  actual  marriage,  and  as  much  so  as  if  in  fade  ecclesite.'* 
But,  say  the  Judges,  he  may  have  meant  only  a  marriage  by  the 
canon  law :  to  which  I  make  two  answers  :  first,  that  the  canon 
law  in  his  time,  if  by  that  he  meant  the  law  of  the  Catholic  Church, 
had,  by  the  Council  of  Trent,  required  the  presence  of  the  parish 
priest ;  but  if  it  be  said  that  was  not  received  here,  then  I 
answer,  secondly,  that  Lord  Holt  expressly  excludes  the  suppo- 
[  *726  ]  sition  of  the  learned  Judges  as  to  his  meaning,  *by  the  distinction 
which  he  explicitly  takes,  namely,  admitting  that  a  cohabiting  before 
solemnisation  in  facie  ecclesice  exposed  the  parties  to  Church  censure ; 
so  that,  instead  of  asserting  the  validity  by  the  canon  law,  he  would 
rather  seem  to  admit  that  the  validity  was  questionable  by  that  law. 
I  cannot  avoid  here  observing,  that  there  is  no  statement  by  the 
learned  Judges  that  this  important  opinion  of  Lord  Holt  was  also 
the  opinion  of  the  whole  Court,  until  they  come  to  speak  of 
Sir  W.  Scott's  mention  of  it :  yet  it  was  the  opinion  of  the  whole 

(1)  2  H.  BL  145.  (2)  6  Mod.  155;  2  Salk.  437,  nom. 

Jesson  T.  Collins, 
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Court,  Mr.  Justice  Powell  differing  only  on  another  point,  namely,  REa. 
that  a  contract  per  verba  de  futuro  prevents  the  parties  contracting  millis. 
another  and  a  subsequent  marriage.  On  the  main  body  of  the  Lord 
Chief  Justice's  opinion,  Mr.  Justice  Powell,  as  well  as  the  others, 
Mr.  Justice  Powys  and  Mr.  Justice  Gould,  agreed  with  his  Lord- 
ship. It  is,  therefore,  an  opinion  of  the  greatest  weight ;  and  as 
for  the  observation  of  the  learned  Judges,  that  the  case  before  the 
Court  might  have  been  decided  without  raising  that  question,  I 
would  respectfully  pray  your  Lordships  and  the  learned  Judges 
to  reflect  how  far  such  an  argument  will  go  in  impeachment  of 
decided  cases,  when  we  consider  how  vast  a  bulk  of  the  law  now 
received  as  decided  by  the  Courts  of  Westminster  Hall  rests  upon 
the  resolutions  of  the  Judges  on  points  not  strictly  necessary  to 
the  decision  of  the  questions  before  them. 

The  argument  raised  by  the  learned  Judges  in  Wiginore's  case  (i), 
to  show  that  in  Collins  v.  Jessot  Lord  Holt  had  spoken  only 
with  reference  to  the  canon  law,  does  not  appear  to  me  at  all 
maintainable ;  *for  though  he  there  speaks  of  the  canon  law,  yet  [  *^27  ] 
he  adds  the  words  (cited  from  his  own  Reports),  that  the  "law  of 
man  ordains  marriages  to  be  made  by  a  priest,  yet  only  makes 
them  irregular,  and  not  void,  if  made  without  one;  '*  although  he 
certainly  holds  that  dower  depends  on  the  religious  solemnity, 
probably  referring  to  what^the  books  say  of  dower  ad  ostium.  But 
the  learned  Judges  seem  wholly  to  admit  in  their  consideration  the 
force  and  effect  of  Wigmore's  case,  upon  the  argument  at  the  Bar. 
That  case  was  of  a  prohibition :  the  Spiritual  Court  was  proceeding 
to  punish  a  party  for  fornication,  on  account  of  a  cohabitation  after 
a  marriage  by  an  Anabaptist  minister,  a  layman  ;  and  the  Court 
did  prohibit,  manifestly  on  the  ground  of  the  marriage  not  requir- 
ing a  priest  of  the  Church.  In  the  former  case  of  Collins  v.  Jessot 
the  Court  of  King's  Bench  had  held  that  by  Church  censures  the 
parties  might  be  punished,  because  it  was  a  breach  of  order, 
ecclesiastical  order,  like  the  mere  fact  of  celebrating  a  clandestine 
marriage,  which  we  know  in  Scotland  exposes  the  parties  to  Church 
censures,  though  the  contract  is  valid  to  all  civil  purposes. 

I  may  here  take  notice  of  that  class  of  cases  in  which  marriage 
celebrated  by  a  Roman  Catholic  priest  has  been  held  clearly  valid 
by  our  Courts :  Regina  v.  Fielding  (2) ;  Rex  v.  Brampton  (3) ;  Lautour 
v.  Tee8dale(4).     Now,  if  marriage  requires  a  person  in  orders  to 

(1)  2  Salk.  438.  (3)  10  R.  R.  299  (10  East,  282). 

(2)  14  St.  Tr.  1327.  (4)  17  R,  R.  518  (8  Taunt.  830). 
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rko.  constitute  its  validity,  I  would  respectfully  venture  to  ask  how  he  is 
MiLLiB.  ^^®  more  in  orders  with  us  for  his  being  a  Boman  Catholic  priest  ? 
It  is  true  that  our  Church  recognises  the  Boman  Catholic  ordina- 
tion in  the  case  of  persons  who  have  renounced  the  errors  of 
[  •728  ]  Popery  *and  become  members  of  our  national  Church ;  and  this  on 
account  of  the  Apostolic  succession.  But  does  it  recognise  such 
orders  in  Boman  Catholics  continuing  such  ?  Would  not  such  a 
priest  be  punishable  were  he  to  administer  the  sacrament  in  any 
of  our  churches,  as  much  if  he  did  it  according  to  our  own  cere- 
monial as  if  he  said  High  Mass  according  to  his  own  ?  Is  he  in 
any  one  particular  recognised  as  a  person  in  orders  while  he 
remains  a  Boman  Catholic  ?  Though  on  this  subject  I  would  be 
understood  to  speak  with  the  hesitation  which  is  becoming  on  such 
a  subject,  yet  I  must  add  that  I  have  in  vain  endeavoured  to  find 
any  one  instance  in  which  the  recognition  of  the  orders  does  not 
depend  on  the  party's  recanting.  I  see  also  the  consequence  of 
holding  that  Boman  Catholic  orders  are  valid  to  any  civil  or  eccle- 
siastical purpose  while  the  party  ordained  continues  a  Boman 
Catholic ;  and  surely  no  one  will  contend  that  if  an  act  is  done  by  a 
Boman  Catholic  priest  before  his  recantation  of  Popish  errors,  his 
subsequent  recantation  can  operate  by  relation  backwards  to  give 
the  intermediate  act  validity.  I  cannot  therefore  suppose  it 
possible  that,  in  those  cases  to  which  reference  has  been  made, 
the  contract  per  rerba  de  prasenti  was  held  to  be  ipsuin  viatrimonivm 
on  the  ground  of  a  Boman  Catholic  priest  being  present;  they 
must  be  taken  as  decisions  that  the  contract  without  any  person 
in  holy  orders  is  an  actual  marriage.  One  of  them  indeed,  Rex  v. 
Brampton,  expresses  Lord  Ellbnborodgh's  opinion  very  clearly, 
that  before  the  Marriage  Act  of  1768  such  a  contract  was  valid. 
That  Lord  Eenyon  held  the  same  opinion  is  plain  enough  from 
what  he  said  in  Reed  v.  Passer  (i) ;  although  he  says  he  speaks  not 
[  *729  ]  so  *as  to  be  bound  by  the  dictum.  But  this  is  no  more  than  the 
caution  which  any  discreet  Judge  would  use  in  dealing  with  a  pro- 
position of  such  importance  at  Nisi  Prius.  In  Lautour  v.  TeesdaU, 
Chief  Justice  Gibbs  held  the  same  doctrine  explicitly,  and  without 
any  qualification,  the  case  being  in  Banc. 

But  these  decisions,  say  the  learned  Judges,  are  rested  expressly 

on  the  authority  of  Sir  W.  Scott  ;  and  Sir  W.  Scott,  they  add, 

cites  the  dictum  of  Lord  Holt.     Surely  it  is  so:   but  does  that 

detract  from  the  weight  of  either  Lord  Holt's  dictum^  that  is,  the 

(1)  3  R.  R.  696  (1  Peake,  N.  P.  C.  303). 
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dictum  of  the  whole  four  Judges  of  the  King's  Bench,  or  Sir  W.  Rbg. 
Scott's  decision  and,  argument?  Very  far  from  it;  it  only  mil'lis. 
furnishes  an  additional  reason  for  being  extremely  cautious  how 
we  set  aside  those  older  authorities,  and  break  in  upon  the 
principles  which  they  establish,  which  subsequent  decisions  have 
adopted,  which  succeeding  Judges  have  followed,  and  which  until 
the  present  time  have  never  been  impeached. 

I  now  come,  therefore,  to  the  only  two  of  these  great  cases  not 
yet  discussed,  and  they  are  all  the  more  important  that  they  are 
decisions  in  HxefoinLm  proper  to  such  questions,  namely,  the  Courts 
Christian.  Lindo  v.  Belisaiio,  in  1795  (i),  came  first  before  Sir  W. 
Scott,  then  by  appeal  before  Sir  William  Wynne,  and  it  raised  the 
point  directly  of  the  validity  of  a  Jewish  marriage.  The  marriage 
was  held  invalid,  a  minute  examination  of  the  contract  proving, 
by  reference  to  the  Jewish  authorities  and  the  rabbis,  that  the 
ceremony  performed  did  not  amount  to  a  matrimonial  contract, 
but  only  to  a  betrothment.  The  ceremony  consisted  of  the  taking 
of  a  ring  by  the  woman,  after  saying  that  she  admitted  her  know- 
ledge *that  by  the  taking  it  she  became  the  man's  wife :  all  that  [  *730  ] 
the  man  did  was  to  ask  her  that  question,  and  put  on  her  finger 
the  ring,  repeating  Hebrew  words,  which  mean  not  any  consent  of 
his,  but  only  an  address  to  the  woman  that  she  shall  be  holy  to  him 
according  to  the  law  of  Moses.  But  it  was  proved  that  a  formal 
contract  in  writing,  signed  by  the  man,  was  required  to  be  delivered 
by  him  to  the  woman,  according  to  the  Jewish  customs,  before  the 
marriage  took  place :  thus,  there  wanted  verba  de  prcesenti  certainly 
on  the  man's  part,  possibly  on  both  his  and  the  woman's  part ;  but 
there  also  was  this  radical  defect,  that  if  these  words  had  been 
used,  and  only  meant  a  betrothment,  expecting  a  further  ceremony 
to  make  them  a  marriage,  the  words,  though  used,  would  have  had 
no  real  meaning  as  verba  de  prtesenti,  and  the  whole  proceeding 
would  have  been  executory  merely,  according  to  the  distinction 
which  I  set  out  with  taking.  The  importance  of  the  case,  however, 
is  this :  not  an  attempt  was  made  even  at  the  Bar  to  impugn  this 
allied  marriage  on  the  ground  of  a  priest  not  having  been  present, 
and  the  Court,  after  full  argument  and  in  much  doubt,  directed 
qaestions  to  be  put  to  learned  men :  all  which  argument  would 
have  been  unnecessary,  all  which  doubt  would  have  been  removed, 
all  which  questions  would  have  been  wholly  superfluous,  had  the 
doctrine  of  the  learned  Judges  in  the  present  case,  and  the  contention 
(1)  1  Hagg.  Cons.  Hep.  216, 
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Bbo.  of  the  defendant  in  error,  been  well  grounded;  for  the  want  of 
MILLI8.  ^  person  in  orders  was  undeniable,  unless  .indeed  those  who  hold 
an  unconverted  Roman  Catholic  to  be  in  Protestant  orders,  also 
proceed  to  take  another  step  in  the  same  direction,  and  hold  that  a 
Jewish  rabbi  is  a  Christian  priest.  The  argument  of  Sir  W.  Scott 
[  *73i  ]  distinctly  lays  it  down,  that  in  the  Christian  *Church  a  contract 
per  verba  de  prasenti  is  a  perfect  contract  of  marriage,  though  the 
canon  law  required  subsequent  celebration  (i) ;  and  referring  to  the 
Scotch  marriage  law,  he  says  (2)  that  the  rule  prevailed  both  in 
Scotland  and  in  this  country  until  other  civil  regulations  in 
England  interfered  with  it,  plainly  referring  to  Lord  Hardwicke's 
Marriage  Act. 

The  doctrine  thus  laid  down  by  that  great  Judge  in  1795, 
and  not  departed  from  by  the  Court  of  Arches,  I  may  say,  the 
doctrine  assumed  to  be  irrefragable  by  both  the  parties  and  the 
Judges  throughout  the  whole  of  this  case,  was  never  disputed 
during  the  period  which  has  elapsed  from  that  day  to  the  present, 
a  period  of  nearly  half  a  century ;  but  it  received  a  remark- 
able confirmation  in  the  more  celebrated  case  of  Dalrymple  v. 
Dab^/mple,  to  which  I  must  now  beseech  the  best  attention  of 
your  Lordships.  The  question  there  was,  whether  a  marriage  was 
valid  alleged  to  have  been  had  in  Scotland ;  and  the  whole  turned 
upon  what  was  the  Scotch  law ;  the  lex  loci,  which  it  was  admitted 
must  entirely  govern  the  consideration  of  the  case.  The  argument 
both  in  the  Court  below  and  before  the  Delegates,  where  I  was  of 
counsel  with  the  respondent,  was  most  full  and  elaborate,  bearing 
a  just  proportion  to  the  importance  of  the  case,  which  involved  the 
status  of  the  heir  presumptive  to  high  honours  and  ample  estates, 
and  involved  also  the  consideration  of  great  principles  of  law.  The 
judgment  in  the  Delegates  was  a  simple  affirmance,  according  to 
the  custom  of  a  Court  which  was  never  wont  to  give  reasons  for  its 
decrees ;  but  I  will  venture  to  assert  that  no  one  of  the  many  advo- 
[  *732  ]  cates  *who  argued  it  ever  thought  of  disputing  the  doctrine  laid 
down  by  the  Court  below,  in  point  of  law ;  all  confining  themselves 
to  canvassing  the  decision  upon  the  fact  of  what  the  Scotch  law 
was  proved  to  have  been  by  the  evidence  in  the  cause.  Li  this 
assertion  I  am  borne  out  by  the  learned  Judge  of  the  Court  of 
Admiralty,  with  whom  I  have  consulted  fully  on  the  whole  subject; 
he  was  also  of  counsel  in  the  cause.  This  memorable  judgment, 
therefore,  remains  undisputed  to  this  hour;  and  it  is  only  bestowing 
(1)  1  Hagg.  Cous.  Rep.  242.  (2)  Id.  p.  232. 
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open  its  merits  at  once  the  most  just  and  the  highest  praise  to  say  Rbo. 
that  it  excels  all  the  other  performances  of  its  eminent  author,  millis. 
whether  we  regard  the  clearness  of  its  positions,  the  close  texture 
of  its  reasonings,  the  singular  felicity  of  its  diction,  or  the  careful 
avoiding  of  all  superfluous  argument;  all  extrajudicial  discussion. 
Bat  in  weighing  its  authority,  let  us  rather  remark  that  it  was  most 
minutely  considered  and  elaborately  prepared ;  and  I  will  add,  from 
the  direct  authority  of  the  learned  counsel  who  reported  the  case, 
that  every  line  was  submitted  to  Sir  W.  Scott,  and  every  line 
received  his  correction  and  approval.  In  the  whole  compass  of  our 
books  there  is  not  to  be  found  a  decision  more  deliberately  pro- 
nounced, or  a  judicial  argument  more  carefully  stated.  In  their 
whole  compass  is  no  report  to  be  found  more  authentic  in  its 
statements  of  what  fell  from  the  Court. 

Sir  William  Scott  lays  it  clearly  down,  that  until  the  Marriage 
Act,  which,  according  to  Mr.  Justice  Blackstone,  was  *'  an  innova- 
tion on  our  laws  and  constitution,"  the  English  law,  agreeing  with 
that  of  all  Europe,  held  a  marriage  per  verba  de  prasenti  valid 
without  the  intervention  of  a  priest ;  and  he  cites  the  cases  of 
CoUins  V.  JesBoty  Bunting  v.  Lepingwell,  and  *Wig7noref  in  proof  that  [  *733  ] 
his  doctrine  is  that  of  the  Common  Law  Courts,  as  he  distinctly 
and  authoritatively  states  it  to  be  the  doctrine  of  the  Courts 
Christian.  To  suppose  that  he  was  ignorant  of  the  case  of  Haydon 
V.  Gotdd  would  be  absurd,  considering  that  it  was  decided  in  the 
Delegates,  that  he  quotes  from  the  book  in  which  Haydon  v.  Gmdd 
is  reported,  and  that  this  case  regarded  a  matter  strictly  of  eccle- 
siastical cognisance ;  the  granting  of  administration.  But  he  does 
state  the  case  of  Fitzmaurice  v.  Fitzmanrice^  which  was  also  before 
the  Delegates,  and  to  which  I  have  already  referred.  His  observa- 
tion respecting  the  Ecclesiastical  Courts  is,  however,  very  material ; 
for,  as  if  it  was  more  clear  there  than  at  common  law,  he  adds, 
after  citing  Wigmore's  case,  "in  the  Ecclesiastical  Court  the  stream 
ran  uninterruptedly  in  that  course."  He  also  in  terms  negatives 
the  position  that  marriage,  because  it  was  a  sacrament  in  the 
Bomish  Church,  therefore  required  to  be  celebrated  by  a  clerk  ;  and 
declares  that  until  the  Council  of  Trent  altered  the  law  of  the 
Church,  this  sacrament  could  validly  be  celebrated  by  laymen  all 
over  Europe,  as  even  after  that  Council  it  continued  lawfully  to  be 
celebrated  in  England,  notwithstanding  the  decree  of  the  Council, 
which  in  England  never  was  recognised  ;  and  I  may  state  that  in 
the  Judicial  Committee  it  has  been  held,  after  the  fullest  consideration. 
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Rbo.  that  any  lay  person,  without  a  priest  present,  may  administer 
MiLLTs.  baptism,  which  is  a  sacrament  of  our  Church,  using  the  form  of 
words,  "  I  baptise  thee,  in  the  name  of  the  Father,  Son,  and  Holy 
Ghost."  Now,  it  is  said  in  the  argument  at  the  Bar,  and  I  am 
somewhat  surprised  to  see  the  observation  countenanced  by  the 
learned  Judges,  that  these  dicta,  as  they  are  termed,  of  this  great 
[  •734  ]  Judge,  are  extrajudicial.  Were  they  mere  dicta,  and  ♦were  they 
wholly  extrajudicial,  I  have  yet  to  learn  that,  proceeding  from  such 
a  quarter,  they  are  not  entitled  to  unbounded  respect.  No  Judge 
was  ever  less  prone  to  travel  out  of  the  case  before  him ;  I  speak 
from  experience  of  that  learned  Judge,  not  only  having  argued 
many  cases  before  the  Delegates  arising  out  of  his  decisions,  but 
also  having  practised  for  a  long  course  of  years  before  himself  and 
Sir  William  Grant  at  the  Privy  Council :  none  ever  abstained 
more  scrupulously  from  ventilating  opinions  uncalled  for,  none  ever 
was  more  cautious  in  delivering  his  sentiments  on  important  points. 
To  suppose  that  he  would  have  needlessly  gone  out  of  his  way 
rashly  to  declare  all  marriages  before  the  Marriage  Act  valid 
without  any  clerical  solemnity,  rashly  to  declare  that  all  marriages 
now  since  the  Act  are  valid  in  the  colonies  without  any  such 
solemnity,  rashly  to  declare  that  all  Quaker  marriages  and  all 
Jewish  marriages  are  at  this  day  valid ;  that  this  cautious  Judge, 
so  wedded  to  the  doctrines  of  the  Church,  so  jealous  of  any  infringe- 
ment of  her  prerogatives,  so  averse  to  any  interference  with  her 
authority,  should  have  needlessly  volunteered  such  opinions  as 
these  in  derogation  of  her  prerogatives,  or  have  stated  them  unless 
upon  mature  deliberation  he  had  held  them  absolutely  clear  and 
free  from  all  doubt,  is  one  of  the  most  extravagant  suppositions 
which  man  can  make,  and  proceeds  from  a  profound  and  gross 
ignorance  of  Sir  W.  Scott's  judicial  character  and  whole  habits. 
That  he  should  on  such  ground  ventilate  needless  and  extraneous 
dicta,  seems  hardly  credible ;  but  if  what  he  said  on  such  matters 
be  extrajudicial,  it  is  only  a  stronger  demonstration  that  he  held 
the  opinions  thus  volunteered  to  be  perfectly  free  from  all  possibility 
[  •735  ]  qI  doubt,  and  was  intimately  convinced  that  in  thus  *needles8ly 
stating  them  he  moved  no  landmarks,  brought  nothing  that  was 
fixed  into  any  doubt,  laid  down  nothing  that  could  impugn  any 
fully  established  doctrine. 

But,  with  very  great  submission,  I  do  most  distinctly  deny  that 
the  doctrine  of  Sir  W.  Scott  was  a  mere  dictum  and  extrajudicial. 
The  point  he  was  proving,  the  point  on  which  the  whole  casQ 
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hinged,  was  the  Scotch  law  of  marriage.  He  undertakes  to  show  Reg. 
that  this  is  in  favour  of  marriage  per  verba  de  prasenti,  and  he  millis. 
accomplishes  his  purpose  by  showing  that  the  general  law  of 
Europe,  including  England,  is  in  its  favour ;  and  that,  therefore, 
it  must  be  taken  to  be  the  law  of  Scotland,  unless  and  until 
Scotland  be  shown  to  have  excepted  herself  from  that  law  by 
special  provisions  of  her  own.  The  question  being,  is  it  the  Scotch 
law?  he  argues  that  it  is  the  Scotch  law,  because  it  is  the  European 
law.  Had  England  been  an  exception,  that  argument  would  have 
failed,  because  it  would  then  have  been  said,  the  law  in  question 
is  not  the  general  law;  for  instance,  it  is  not  the  English  law. 
He  shows  that  England  is  no  exception,  and  that  therefore  it  is 
the  general  law,  and  therefore  it  is  the  law  of  Scotland ;  and 
therefore  the  marriage  in  judgment  before  him  is  good.  Nothing 
can  be  conceived  more  close  than  this  reasoning,  nothing  more 
solid  than  the  connexion  between  the  conclusion  and  its  premises. 
That  conclusion  is  the  decision  of  the  question  before  him ;  these 
premises  are  the  English  marriage  law. 

Thus  far  the  decisions  and  authorities  of  the  English  Eccle- 
siastical Courts;  and  it  must  be  observed,  that  they  furnish  a 
complete  answer  to  the  argument  which  I  know  has  weighed  with 
some  in  considering  the  case;  namely,  that  any  question  of 
marriage  before  *Lord  Hardwicke's  Act,  per  verba  de  prasenti,  [  ♦7S6  ] 
without  a  priest,  arising  in  a  court  of  law,  would  have  been 
referred  to  the  Ecclesiastical  Courts,  and  that  those  would  have 
certified  against  its  validity.  Most  clearly  they  would  not  so  have 
certified,  if  they  decided  according  to  the  ecclesiastical  law,  as 
Sir  W.  Scott  and  his  brethren  the  civilians  understood  it.  I  have 
shown  that  Sir  W.  Scott  and  his  brethren  considered  the  point 
as  more  clear  by  their  law  than  it  is  by  ours,  because  Sir  W.  Scott 
said  that  their  law  on  this  question  had  always  flowed  in  a  clear 
and  unbroken  stream.  Therefore  they  must  have  certified  in 
favour  of  the  marriage,  and  to  assume  the  contrary  is  a  petitio 
principii. 

But  it  is  not  merely  on  decisions  and  dicta  in  those  Courts 
Christian  that  the  question  turns.  Consider  the  case  of  Jewish 
and  Quaker  marriages.  It  is  quite  manifest  that  the  validity  of 
these  is  quite  irreconcilable  with  the  opinion  of  the  learned  Judges 
in  the  present  case ;  yet  not  only  are  they  apparently  assumed  to 
be  valid  by  the  provisions  of  the  Act  (26  Geo.  II.  c.  88,  s.  18), 
but  we  have  the  authority  of  the  cases  decided  on  the  point ;  as 
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Reg.        the  one  cited  by  Mr.  Justice  Willbs,  in  Harford  v.  Morris  (i),  of 

MiLLis.      ft^  action  of  criminal  conversation  by  a  Quaker,  and  the  objection 

taken  and  the  point  argued  that  the  marriage  was  not  good  for 

want  of  a  clergyman;  but  this  was  overruled,  and  the  plaintiff 

recovered  a  verdict. 

There  is,  however,  a  much  more  material  fact  on  this  head : 
the  number  of  persons  belonging  to  the  Society  of  Friends  and 
to  the  Jewish  persuasion  who  have  obtained  administration  from 
[  *7S7  ]  the  Ecclesiastical  *Court,  and  obtained  it  without  a  struggle.  I 
might,  indeed,  add  the  number  of  cases  in  which  titles  must  have 
been  made  and  deduced  through  the  issue  of  Quaker  and  Jewish 
marriages ;  nay,  the  number  of  cases  of  persons  who,  born  of  such 
marriages,  have  been  allowed  quietly  to  take  estates,  real  and 
personal,  without  any  relative  claiming  or  thinking  of  claiming 
to  their  exclusion;  and  also  the  numberless  instances  in  which 
the  Grown  would  have  been  entitled;  no  claim  having,  however, 
been  made  in  any  one  instance  by  any  one  Attorney-General. 
Were  the  doctrine  of  the  learned  Judges  well  founded,  not  a  single 
Jew  or  Quaker  could  have  departed  this  life  without  an  inquisition 
of  office,  and  a  finding  to  entitle  the  Crown ;  but  so  entirely  was 
the  law  concealed  from  all  former  times,  that  no  instance  has  ever 
occurred  of  any  such  attempt  being  made. 

Finally,  the  law  as  laid  down  in  1811  by  the  Consistory  Court 
of  London,  and  confirmed  in  1814  by  the  Delegates,  has  ever  since 
been  acknowledged  as  the  governing  rule  on  this  most  important 
question ;  that  decision  only  repeating  more  explicitly  what  the 
same  learned  Judge  had  pronounced  more  succinctly,  but  as  dis- 
tinctly, in  1795.  For  near  half  a  century,  therefore,  it  has  been 
held  as  established  and  settled  law  in  England  ;  and  not  only  have 
the  other  Courts  decided  other  cases  upon  its  authority,  never 
questioned  by  them;  not  only  must  the  discovery  of  the  present 
day  be  held  to  subvert  those  other  decisions,  and  to  hold  that  they 
were  all  wrongly  pronounced ;  not  only  have  all  the  learned  civilians 
been  so  assuming  the  laws,  and  so  advising  their  clients  uniformly, 
until  the  present  opinion  respecting  Sir  W.  Scott's  decisions  carried 
consternation  into  the  vicinity  of  St.  Paul's ;  but  marriages  innumer- 
[  *738  ]  able  have  been  contracted  *both  by  sectarians  in  this  country, 
and  by  persons  of  all  descriptions  in  our  vast  possessions  beyond 
the  seas,  possessions  on  which  the  sun  never  sets,  all  of  which 
are  now  found  out  to  be  void,  all  these  parties  fornicators  and 
(1)  1  Hagg.  Cone.  Bep.  App.  7. 


▼OL.  ux.]     1844.    H.  L.    10  CL.  &  FIN.  7S8— 7S9.  189 

concnbines,  all  their  iasoe  bastards.  Into  the  sad  details  of  such  bbo. 
a  subject  I  will  not  enter ;  from  so  painful  a  prospect  I  will  avert  mil'lis. 
my  eyes.  But  this  I  must  add  before  I  leave  it,  that  every  Quaker 
and  every  Jew  born  of  a  marriage  had  before  the  year  1885,  is  by 
the  learned  Judges  pronounced  to  be  a  bastard;  the  mother  of 
each  and  every  of  these  to  be  living  in  concubinage ;  every  married 
pair  of  these  sects  may  separate,  and  marry  again  without  com- 
mitting a  felony  ;  and  every  title  to  an  estate,  wheresoever  situated 
out  of  Scotland,  that  is  traced  through  a  pedigree  any  link  of  which 
is  a  Quaker  or  a  Jewish  heir,  must  be  shaken  to  its  foundation,  unless 
propped  up  by  the  Statute  of  Limitations  and  the  lapse  of  long  time. 

The  Marriage  Act,  in  exempting  those  marriages  and  the 
marriages  beyond  seas  from  its  operation,  seems  to  assume  their 
previous  validity,  and  therein  to  assume  the  universal  validity  of 
lay  marriages  before  it  was  passed ;  but  this  inference  the  Judges 
will  not  suffer  to  be  drawn,  and  they  declare  all  such  marriages 
void  by  the  effect  of  their  doctrine.  It  is  in  vain  for  these  learned 
persons  to  seek  an  escape  from  this  conclusion,  so  far  as  it  affects 
the  Jews,  by  setting  up  the  notion,  destitute  of  all  warrant  from 
analogy,  and  repugnant  to  every  principle  of  law,  that  the  Jews  are 
quasi  foreigners,  and  that  therefore  they  are  a  law  unto  themselves. 
The  Jews  are  no  more  foreigners  than  we  ourselves,  or  the  learned 
Judges,  are  foreigners;  and  if  they  were,  their  laws  and  their 
usages  could  no  more  exempt  them  from  the  operation  *of  our  law  [  *7S9  ] 
than  any  admitted  foreigner  could  be  suffered  in  England  to  set 
up  a  marriage  void  by  our  law,  as  good  by  the  foreign  law  of  the 
country  he  belonged  to.  Not  to  mention,  that  even  were  we  to 
admit  their  doctrine  as  to  the  Jews,  the  Quaker  marriages  would 
remain  annulled ;  and  that  is  quite  enough  for  my  argument. 

Surely  it  required  such  a  doctrine  to  be  not  only  reasonably 
clear,  but  to  be  free  from  all  possibility  of  doubt,  to  warrant  the 
authoritative  promulgation  of  it  in  this  place  by  such  venerable 
authority.  Surely  nothing  can  justify  the  giving  vent  to  a  pro- 
position of  law  so  frightful  in  its  consequences,  if  it  is  encumbered 
by  any  difficulty,  if  it  is  confessed  to  be  "  involved  in  much 
obscurity,"  if  those  who  have  discovered  it  are  obliged  to  allow 
that  they  have  only  been  able  faintly  to  descry  it  through  a  '*  still 
deeper  obscurity'*  than  veiled  it  ''from  the  eyes  of  their  pre- 
decessors," and  to  acknowledge  that  its  form  and  proportions  are 
so  ill  defined  in  the  darkness  which  shrouds  it,  that  they  feel 
*'  unable  to  trace  out  and  define  its  boundaries." 
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Bbo.  In  other  cases,  where  a  grave  doabt  has  long  prevailed  on  any 

MiLLis.  matter  of  law,  even  where  an  admitted  error  had  crept  into  the 
decisions  of  Courts  and  the  proceedings  of  practitioners,  the  safer 
course  has  been  held,  when  that  error  was  discovered,  to  abide  by 
it,  and  not  to  revert  to  the  sounder  principle  which  it  is  admitted 
should  never  have  been  departed  from.  I  remember,  when  I  sat 
on  that  woolsack,  a  case  occurred  which  was  eminently  calculated 
to  illustrate  this  wholesome,  judicious,  and  humane  coarse  of 
decision.  For  a  long  period  of  time  the  maxim  had  prevailed,  that 
in  point  of  law  a  real  estate  could  be  tied  up  by  a  strict  settlement 
[  *740  ]  for  the  duration  of  the  lives  in  being,  and  for  "^21  years  longer. 
The  origin  of  the  error,  for  it  clearly  was  an  error,  was  this,  that 
in  point  of  fact  a  fine  never  could  be  levied  to  bar  the  issue  in  tail, 
or  a  common  recovery  suffered  to  bar  the  remainders  over,  until 
the  son  of  the  last  tenant  for  life  was  of  age.  Now,  when  the 
matter  came  to  be  questioned  in  the  case  of  CadeU  v.  Palmer  (i) 
before  me  here,  in  1888,  when  I  had  the  assistance  of  the  learned 
Judges,  we  all  were  agreed  that  the  doctrine  of  adding  21  years  as 
a  term  in  gross,  to  the  duration  of  the  existing  lives,  was  a  mere 
mistake,  and  the  more  clearly  a  mistake  because  we  so  plainly  saw 
how  it  had  arisen  ;  yet  we  all  agreed  that  after  the  Courts  had  so 
long  acted  upon  it,  and  the  conveyancers  had  so  long  proceeded 
upon  the  assumption,  reverting  to  the  true  principle  would  be  most 
pernicious,  and  would  shake  the  titles  to  many  estates  all  over  the 
country.  I  make  bold  to  think  that  a  shock  given  to  all  the  titles 
in  England  would  not  have  been  more  fatal  to  the  peace  and 
happiness  of  society,  than  the  shock  which  disturbs  numberless 
families,  affects  the  character  of  parents,  and  deals  out  to  their 
progeny  the  portion  and  the  name  of  bastard,  besides  shaking  also 
an  almost  equal  number  of  titles  to  real  estates. 

Human  legislation  is  exposed,  is  necessarily  liable,  to  three  great 
imperfections :  the  lawgiver  cannot  foresee  and  provide  for  all 
possible  cases ;  his  provisions  may  in  their  application  become 
inoperative  or  frustrated  by  the  destructive  operations  of  time, 
the  powerful  and  sleepless  enemy  of  all  human  works;  and  his 
commands,  how  carefully  soever  framed,  may  be  erroneously 
interpreted.  There  is  no  good  or  safe  remedy  for  the  first  of  these 
[  *74i  ]  evils,  but  a  resort  to  the  ^legislative  power  for  new  provisions. 
For  the  second  there  is  a  remedy,  and  human  wisdom  has  applied 
it.  **  Time  "  (as  was  most  eloquently  said  by  Lord  Plunkbt)  **  is 
(1)  36  B.  B.  128  (1  CL  &  Fin.  372). 
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the  great  destroyer  of  evidence,  but  the  law  has  wisely  and  Reg. 
humanely  made  him  the  protector  of  title.  If  he  comes  with  a  millis. 
scythe  in  one  hand  to  mow  down  the  muniments  of  our  possession, 
he  bears  in  the  other  an  hour-glass,  whence  he  metes  out  in- 
cessantly those  portions  of  duration  which  are  to  render  unnecessary 
the  muniments  that  he  has  destroyed."  Thus  far  the  wisdom  of 
the  lawgiver. 

A  like  remedy  has  been  applied  to  the  thud  evil  by  the  wisdom 
of  the  Judge,  who,  after  men  have  been  suffered  for  a  length  of 
time  to  misconstrue  the  lawgiver's  commands,  will  not  permit 
advantage  to  be  taken  of  their  innocent  mistake  to  work  their 
ruin.  What  once  was  crude  error  becomes  sound  law  by  the 
humane  wisdom  of  the  Judge,  as  by  the  healing  power  of  nature 
an  ulcerous  mass  becomes  a  vital  part  of  our  bodily  frame.  If 
ever  there  was  an  instance  in  which  a  common  error  (supposing, 
which  I  deny,  that  it  was  an  error)  might  be  permitted,  mercifully 
towards  its  victims,  to  make  the  law,  it  surely  is  that  case  in  which 
the  supposed  misapprehension  of  the  law,  sanctioned  by  such 
illustrious  names  as  Holt,  and  Gomyns,  and  Scott,  and  Ebnyon, 
has  involved  the  dearest  interests,  the  security,  the  station,  the 
fortunes,  the  fame  of  thousands ;  in  which  the  victims  of  such  a 
mistake  are  not  even  those  who  were  beguiled  into  it  by  those 
venerable  authorities,  but  their  offspring,  wholly  guiltless  even  of 
the  venial  offence  of  falling  into  the  error. 

My  Lords,  I  humbly  move  you  to  give  judgment  for  the  plaintiff 
in  error ;  but  if  you  shall  not  feel  prepared  at  present  to  take  this 
step,  I  then  beseech  *you,  I  earnestly  beseech  you,  not  to  give  [  *742  ] 
judgment  for  the  defendant  in  error.  I  recommend  you  to  delay 
your  final  award  in  this  great  cause,  until  you  have  an  opportunity 
of  receiving  the  useful  and  needful  assistance  of  the  learned  Judges 
who  preside  in  the  Gonsistorial  and  other  civil-law  Courts  of  the 
realm.  To  those  Courts,  properly  speaking,  the  cognisance  of  the 
question  belongs  which  this  writ  of  error  raises,  and  upon  which 
alone  its  decision  turns.  The  argument  of  the  learned  Judges  in 
the  Courts  of  Common  Law,  alone  now  consulted,  admits,  nay 
asserts,  the  peculiar  dominion  of  the  Courts  Christian  over  such 
questions.  In  the  other  supreme  Court  of  Appeal,  the  Privy 
Council,  we  always  have  in  such  questions  the  inestimable  benefit 
of  that  assistance.  This  House  has  undeniably  a  right  to  call  for 
it,  and  I  trust  you  will  call  for  it,  if  you  are  not  now  prepared  to 
reverse  the  judgment  below. 
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Reg.        Lord  Abimobr: 

r. 

MiLLis.  It  can  hardly  be  expected  of  me  that  I  should,  in  the  short  time 

that  I  have  had  for  deliberating,  pat  the  argument  I  have  to  submit 
to  your  Lordships  into  the  form  to  which  my  noble  and  learned 
friend  has  reduced  his ;  or  that  I  should  enter  upon  any  elaborate 
discussion  in  answer  to  the  very  ingenious  and  the  very  learned 
and  profound  argument  which  he  has  just  delivered;  but  yet  I 
think  I  ought  not  to  shrink  from  delivering  my  opinion  upon  this 
question,  which  unfortunately  differs  from  that  of  my  noble  and 
learned  friend.  When  we  have  so  large  a  majority  as  we  have  of 
the  Irish  Judges,  who  heard  this  subject  discussed  in  the  most  full 
and  deliberate  manner,  and  when  we  have  the  additional  authority 
of  almost  all  the  English  Judges,  after  the  most  elaborate  argu- 

[  •7-13  ]  ments  on  both  sides,  I  should  *think  myself  indeed  very  bold,  if, 
without  an  investigation  which  I  cannot  say  I  have  had  an 
opportunity  of  making  in  private  upon  this  subject,  I  should 
venture  to  differ  from  so  many  and  such  profound  authorities. 
And  much  as  I  admire  the  composition  and  respect  the  investigating 
powers  of  my  noble  and  learned  friend,  I  must  say  that  the 
argument  he  has  delivered  has  not  convinced  me  that  the  learned 
Judges  are  wrong. 

At  the  time  when  the  matter  was  discussed  at  your  Lordships' 
Bar,  I  made  it  my  duty  to  attend  deliberately  to  the  various 
arguments  that  were  adduced  on  either  side.  I  have  since  looked 
at  the  opinion  delivered  on  behalf  of  the  learned  Judges  by  the 
Lord  Chief  Justice  of  the  Common  Pleas :  and  I  must  own  that 
that  opinion  has  confirmed  the  apinion  I  originally  formed 
when  I  heard  the  arguments  at  the  Bar,  that  the  judgment  of 
the  learned  Judges  in  Ireland  was  right,  and  to  that  opinion  I 
still  adhere.  I  shall  not  enter  into  an  elaborate  discussion  of 
the  cases  or  the  reasonings  adduced  by  my  noble  and  learned 
friend.  There  are  but  two  or  three  points  of  his  argument  to 
which  I  shall  venture  shortly  to  advert.  The  question  is  whether 
or  not  a  contract  of  marriage  per  verba  de  prasenti  is  ip^tim 
viatrimonium ;  that  is  the  true  question.  Now  it  is  admitted 
by  my  noble  and  learned  friend  that  it  is  not  for  all  purposes 
attended  with  the  legal  consequences  of  marriage ;  that  it  is  not 
good  for  dower. 

Lord  Brougham  : 

No,  I  do  not  admit  that ;  it  is  distinctly  denied. 
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Lord  Abinoeb:  Rbq. 

Then  I  have  misunderstood  my  noble  and  learned  friend.     I      Millib. 
consider,  however,  that  point  to  have  been  fully  established  by  the 
authorities  referred  to  by  the  Judges. 

My  noble  and  learned  friend  has  quoted  the  case  of  Collins  v.  [  744  ] 
Jes9ot  (1),  where  Lord  Holt  is  supposed  to  have  said  that  it  is  a 
marriage,  but  that  the  parties,  if  they  consummate  it  before  the 
solemnisation  in  facie  ecclesia,  are  liable  to  ecclesiastical  censure ; 
that  it  is  ipstim  vuitrimonium,  but  that  it  is,  nevertheless,  not  a 
marriage  for  the  purpose  of  cohabitation.  It  seems  to  me  very 
extraordinary  to  say  that  a  marriage  should  be  valid  to  all  intents 
and  purposes,  and  yet  that  it  shall  not  be  followed  by  the  immediate 
object  which  the  parties  had  in  contemplation  in  the  marriage. 
I  mention  that  as  an  instance  of  inconsistency,  which  either  proves 
that  Lord  Holt  is  not  correctly  represented,  or  that  the  interpreta- 
tion of  his  opinion  is  more  correctly  given  by  the  opinion  which 
the  learned  Judges  have  communicated  to  this  House  than  by  the 
opinion  of  my  noble  and  learned  friend. 

Lord  Brougham: 

The  learned  Judges  say  that  it  is  good  by  the  canon  law. 

Lord  Abinoer: 

It  cannot  be  good,  I  should  think,  by  any  law,  if  they  are  liable 
to  censure  for  consummation,  for  treating  each  other  as  husband 
and  wife.  It  cannot  be  that  it  is  lawful  matrimony  in  the  eye  of 
God  and  man,  and  yet,  if  the  parties  cohabit  together,  they  are 
liable  to  the  censure  of  the  Ecclesiastical  Court. 

There  is  one  topic  which  appears  to  me,  after  all,  the  most 
forcible  to  which  my  noble  and  learned  friend  has  addressed 
himself,  and  that  is  the  case  of  the  Quakers  and  the  Jews ;  and  I 
am  free  to  admit  that  that  question  presented  very  considerable 
difficulties  before  the  Marriage  Act.  I  am  not  prepared  to  say  or 
to  admit  that  before  the  Marriage  Act,  the  ^marriages  of  Jews  and  [  *745  ] 
Quakers  were  good  by  the  law  of  this  country ;  but  since  that  Act, 
I  think  that  under  the  clause  therein  which  excepts  those  marriages 
from  the  operation  of  that  Act,  they  are  by  implication  to  be 
deemed  good.  The  Marriage  Act  itself  does  not  declare  that  a 
contract  per  verba  de  prasenti  shall  be  null  and  void  ;  it  only  denies 
to  the  Ecclesiastical  Court,  the  right,  which  it  before  exercised,  of 
(1)  6  Mod.  ldd;2Salk.  437. 
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Reo.  enforcing  marriage  in  consequence  of  that  contract.  If  such 
MiLLTs.  contracts  were  actually  legal,  it  leaves  those  marriages  as  they 
were  before ;  it  makes  no  alteration  in  the  actual  effect  of  a  contract 
per  verba  de  pnesenti,  by  abolishing  a  particular  remedy,  and  there- 
fore those  marriages  would  still  remain  lawful  marriages ;  it  does 
not  declare  the  contracts  to  be  null  and  void,  but  only  declares 
that  the  Ecclesiastical  Court  shall  not  interfere  to  compel  a 
solemnisation  of  marriage  upon  such  a  contract;  but  such 
marriages,  if  good  before,  would  still  be  good,  the  Act  not  declaring 
the  contract  to  be  null  and  void. 

There  is  only  one  other  topic  to  which  I  shall  address  myself  on 
this  occasion  ;  that  is,  respecting  the  ecclesiastical  law  of  England, 
upon  which  the  whole  foundation  of  the  argument  rests.  My  noble 
and  learned  friend  seems  to  consider  that  the  ecclesiastical  law 
of  England  is  to  be  derived  from  the  ecclesiastical  law  of  the 
Continent.  Now  I  beg  to  observe  that  he  has  not  at  all  satisfied  my 
mind  upon  that  part  of  the  argument.  The  learned  Judges  have, 
I  think,  satisfactorily  derived  it  from  the  constitutions  of  the  eccle- 
siastical Synods  and  Councils  in  England,  before  the  authority  of 
the  Pope  was  acknowledged  in  this  country.  I  take  that  part  only 
of  the  foreign  law  to  be  the  ecclesiastical  law  of  England,  which 
has  been  adopted  by  Parliament  or  the  Courts  of  this  country, 
[  •746  ]  *from  the  decretals  of  Popes  and  the  authority  of  Councils  on  the 
Continent.  It  is  admitted  that,  by  the  Constitutions  of  Lanfranc 
in  the  year  1076,  there  is  an  express  declaration  that  a  marriage 
shall  not  be  good  unless  it  be  solemnised  by  a  priest.  The  same 
appears  in  the  laws  of  King  Edmund,  at  a  much  earlier  period. 
Then  how  comes  it  that  that  is  no  longer  a  part  of  the  law 
of  England? 

Lord  Brougham: 

It  is  because  it  is  not  in  facie  ecclesia :  it  says  a  priest,  not 
a  deacon. 

Lord  Abinobr: 

I  do  not  want  to  enter  into  minute  differences  now,  which  I  think 
are  sufficiently  explained  by  the  argument  of  the  Judges ;  I  am 
only  stating  the  broad  lines  of  argument  upon  which  I  proceed, 
and  on  which  I  think  the  learned  Judges  are  well  founded  in  their 
opinion,  that  by  the  ecclesiastical  law  of  England  the  presence  of  a 
priest,  or,  since  the  Beformation,  of  a  person  in  holy  orders,  is 
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necessary  to  constitute  a  legal  marriage.  Those  who  have  taken  Reg. 
the  trouble  to  investigate  and  make  written  notes  of  the  authorities,  millis. 
have,  of  course,  an  advantage  over  me ;  I  profess  to  adhere  to  the 
opinion  which  I  formed  on  consideration  of  the  arguments  at 
the  Bar.  It  appears  to  me  that  the  opinions  delivered  by  the 
Chief  Justice,  on  behalf  of  the  learned  Judges,  are  incontrovertible 
and  conclusive. 

LoBB  Campbell: 

After  the  most  anxious  consideration  of  the  opinion  delivered  by 
the  learned  Judges  in  this  case,  I  am  unable  to  concur  in  it,  and  I 
cannot  advise  your  Lordships  to  act  upon  it.  I  need  not  express 
my  high  respect  for  the  individuals  now  administering  justice  in 
the  Courts  of  Common  Law  in  Westminster  Hall,  or  the  reverence 
with  which  I  must  regard  whatever  is  laid  down  by  Lord  Chief 
Justice  ^TiNDAL ;  a  Judge  who,  for  learning  and  ability,  is  not  [  *747  ] 
inferior  to  the  most  distinguished  of  his  predecessors. 

I  certainly  much  regret  that,  upon  a  subject  of  such  infinite 
importance  and  such  great  difficulty,  the  time  had  not  been  allowed 
to  the  Judges  which  they  themselves  stated  they  considered  neces- 
sary for  duly  examining  and  weighing  the  conflicting  authorities 
and  arguments  brought  forward  at  your  Lordships'  Bar.  When 
you  avail  yourselves  of  your  privilege  of  consulting  the  Judges  on 
any  question  of  law  which  you  have  to  consider,  you  generally  have 
the  advantage  of  knowing  the  reasons  by  which  they  are  swayed ; 
for  they  either  deliver  their  opinions  seriatim,  each  expressing  his 
own  reasons;  or  the  Judge  highest  in  rank,  who  delivers  their 
unanimous  opinion,  expresses  reasons  in  which  they  have  all  con- 
curred. On  this  occasion  the  reasons  are  the  reasons  of  the  Chief 
Justice  alone,  and  we  are  left  entirely  in  the  dark. as  to  the  process 
by  which  the  others  arrived  at  the  conclusion  that  the  first  marriage 
entered  into  by  the  prisoner  with  Hester  Graham,  before  a  Presby- 
terian minister — which  both  parties  intended  and  believed  to  be 
a  present  valid  marriage,  and  under  which  they  cohabited  together 
for  years  as  man  and  wife,  without  any  doubt  as  to  its  validity — 
was  null  and  void.  In  the  Courts  below,  upon  questions  of  great 
magnitude,  it  has  not  been  unusual  for  the  different  Judges  of  the 
Court  to  give  their  opinions  with  their  reasons  separately,  even 
when  they  agree  in  the  judgment ;  of  which  we  have  a  memorable 
instance  in  the  case  of  StockcUde  v.  Hansard  (i) ;  and  I  think  your 
(1)  48  H.  B.  326  (9  Ad.  &  El.  1), 
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Reo.  Lordships  will  not  have  the  full  benefit  of  consulting  the  Judges 
MiLLis.  unless  they  deliver  their  opinions  separately,  or  are  understood  *to 
[  ♦748  ]  concur  in  the  reasons  assigned  by  the  Judge  who  delivers  their  unani- 
mous opinion.  It  is  possible  that  for  the  same  opinion  contradictory 
reasons  might  be  given,  and  that  the  weight  to  be  ascribed  to  it 
may  be  much  lessened  by  those  who  join  in  it  combating  and  over- 
throwing the  arguments  of  each  other.  In  the  present  case  we 
have  particularly  to  lament  that  we  are  informed  of  the  reasoning 
only  of  one  Judge,  as  he  states  that ''  it  was  only  after  considerable 
fluctuation  and  doubt  in  the  minds  of  some  of  his  brethren  that 
they  had  acceded  to  the  opinion  which  was  formed  by  the  majority." 
I  should  have  been  much  gratified  and  edified  by  being  informed 
of  the  course  of  this  fluctuation;  what  the  doubts  were  which 
weighed  in  the  minds  of  those  learned  persons,  and  by  what  train 
of  reasoning  those  doubts  were  dispelled. 

Now  it  is  most  essential  that  your  Lordships  should  bear  in 
mind  the  facts  found  by  the  special  verdict.  If  George  Millis  had 
merely  entered  into  a  contract  pei-  verba  de  prcesenti  to  marry  Hester 
Graham,  the  parties  not  considering  the  engagement  a  present 
marriage,  and  intending  that  before  they  lived  together  as  man  and 
wife  it  should  be  solemnised  by  a  subsequent  ceremony,  I  should 
have  agreed  with  the  Judges  that  the  man  would  not  have  com- 
mitted bigamy  by  afterwards  marrying  another  woman.  Betroth- 
ment  is  not  matrimony.  Were  a  priest  in  orders  accidentally 
present  at  such  a  betrothment,  and  the  parties,  instead  of  intimating 
before  him  that  they  intended  to  be  then  married,  expressed  their 
intention  that  it  was  only  an  absolute  engagement  that  they  should 
afterwards  become  man  and  wife;  by  whatsoever  form  of  words 
that  engagement  might  be  expressed,  this  would  not  have  been 
ipsuvi  matriiiionium.  But  the  jurors,  by  the  special  verdict,  say, 
[  '749  ]  «*  that  in  January,  1829,  *George  Millis,  accompanied  by  Hester 
Graham,  spinster,  and  three  other  persons,  went  to  the  house  of 
the  Rev.  John  Johnstone,  of  Banbridge,  in  the  county  of  Down,  the 
said  Bev.  John  Johnstone  then  and  there  being  the  placed  and 
regular  minister  of  the  congregation  of  Protestant  dissenters  com- 
monly called  Presbyterians;  and  that  the  said  G.  Millis  and 
H.  Graham  then  and  there  entered  into  a  contract  of  present 
marriage,  in  the  presence  of  the  said  Bev.  J.  Johnstone  and  the 
said  other  persons,  and  the  said  Bev.  J.  Johnstone  then  and  there 
performed  a  religious  ceremony  of  marriage  between  the  said 
G.  Millis  and  H.  Graham,  according  to  the  usual  form  of  the 
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Presbyterian  Church  in  Ireland ;  and  that  after  the  said  contract  Rbo. 
and  ceremony  the  prisoner  'and  the  said  Hester  for  two  years  millis. 
cohabited  and  lived  together  as  man  and  wife,  the  said  Hester 
being  after  the  said  ceremony  known  by  the  name  of  Millis.*'  Now 
this  was  not  a  mere  betrothment ;  this  was  not  a  mere  executory 
contract  per  verba  de  prasenti  for  a  marriage  thereafter  to  be 
solemnised ;  this  was,  as  it  was  meant  to  be,  ipsiim  matnnionium. 
Here  we  have  not  only  pactum,  not  merely  sponsalia,  but  nuptia  per 
verba  de  prasenti.  I  rely  upon  the  distinction  between  a  contract 
per  verba  de  pnesenti  for  a  marriage  to  be  afterwards  solemnised,  and 
nupt'ne  per  verba  de  pnesenti  without  any  contemplation  of  a  future 
ceremony  as  necessary  to  complete  the  relation  of  man  and  wife  ; 
a  distinction  (I  speak  it  with  the  most  profound  respect)  which  I 
think  the  learned  Judges  have  not  sufficiently  kept  in  view.  The 
use  of  the  expression  *' contract  of  marriage"  is  equivocal,  and 
may  mean  the  actual  formation  of  the  relation  of  husband  and 
wife ;  but  it  may  mean  only  an  irrevocable  engagement  to  be  after- 
wards carried  into  effect,  the  parties  not  meaning  then  to  become 
husband  and  *wife,  and  their  engagement  therefore,  though  words  [  *760  ] 
in  the  present  tense  are  used,  not  amounting  to  miptice. 

This  distinction  may  be  illustrated  by  the  decisions  respecting 
leases.  The  general  rule  is,  that  a  contract  to  let  land  per  verba  de 
prasenti  is  ipsa  locatio ;  the  term  is  instantly  created,  and  the 
interest  vests  in  the  lessee  without  the  execution  of  a  formal  instru- 
ment of  demise ;  but  if  it  appears  to  have  been  the  intention  of  the 
parties  that,  till  a  formal  instrument  of  demise  was  executed,  the 
relation  of  landlord  and  tenant  for  the  stipulated  term  should  not 
be  constituted  between  them,  the  instrument  containing  words  of 
contract  per  verba  de  prcesenti  is  considered  only  an  executory  agree- 
ment, the  specific  performance  of  which  may  be  enforced  in  a  court 
of  equity,  and  a  subsequent  lease  to  another  would  be  good  at  law 
till  set  aside  on  the  ground  of  the  precontract ;  but  where  the  con- 
tract to  let  per  verba  de  prcesenti  is  intended  by  the  parties  to  operate 
immediately,  it  is  ipsa  locatio,  however  informal  it  may  be,  and  a 
subsequent  lease  to  another  is  merely  void.  In  the  present  case 
it  is  clear  that  the  parties  contemplated  no  farther  ceremony  com- 
pletely to  constitute  the  conjugal  relation  between  them,  and  that 
they  at  the  time  of  the  ceremony  intended  to  become,  and  believed 
that  they  had  become,  husband  and  wife. 

The  only  objection  that  can  be  taken  to  the  validity  of  this 
marriage  is,  that  there  was  not  present  at  it  a  priest  or  deacon 
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Reg.  episcopally  ordained,  or  a  person  believed  by  the  parties  to  be  a 
MiLLiB.  priest  or  deacon  episcopally  ordained;  and  the  question  arises, 
whether  by  the  common  law  of  England,  which  is  allowed  to  be 
the  common  law  of  Ireland,  there  could  not  be  a  valid  marriage 
[  *75i  ]  without  the  presence  of  a  priest  or  deacon  *so  ordained,  or  believed 
by  the  parties  to  be  so  ordained.  The  condition  contended  for  as 
indispensable  to  the  validity  of  marriage,  is  the  presence  of  a 
person  believed  by  the  parties  to  be  in  priest's  or  deacon's  orders. 
It  is  not  considered  essential  that  he  should  pronounce  a  benedic- 
tion, or  join  in  any  religious  ceremony ;  and  though  he  never  was 
episcopally  ordained  either  as  priest  or  deacon,  his  presence  is 
sufficient,  if  the  parties  believe  that  he  is  in  priest's  or  deacon's 
orders  :  while  a  marriage  celebrated  by  a  clergyman  who  is  actually 
in  Presbyterian  orders,  and  who  is  believed  by  the  parties  to  be 
entitled  by  the  law  of  God  and  the  law  of  the  land  to  marry  them 
effectually,  is  a  nullity.  Such  is  the  common  law  contended  for  by 
the  counsel  for  the  prisoner;  but  surely  the  oniis  lies  on  those 
who  maintain  that  such  is  the  common  law,  to  make  out  their 
proposition  by  decided  cases  and  text  writers  of  authority. 

I  must  be  allowed  to  point  out  to  your  Lordships  the  extreme 
improbability  of  the  common  law  of  England  requiring  the  presence 
of  a  priest  to  the  validity  of  marriage.  I  think  it  is  quite  clear 
that  by  the  general  law  prevailing  in  the  Western  Church  prior  to 
the  Council  of  Trent, — although  a  marriage,  to  be  regular,  ought 
to  have  been  in  facie  ecclesue, — for  a  marriage  to  be  valid,  so  that 
the  parties  would  not  be  considered  as  living  together  in  fornication, 
and  their  issue  would  be  legitimate,  the  presence  of  a  priest  was 
quite  unnecessary.  Marriage,  as  a  sacrament,  was  considered  a 
matter  of  ecclesiastical  jurisdiction ;  the  validity  of  marriage  was 
decided  in  the  Ecclesiastical  Courts ;  from  those  Courts  there  was 
an  appeal  to  Rome  as  a  common  forum.  The  proceedings  in  the 
divorce  suit  between  Henry  VIII.  and  Catharine  of  Arragon  afiford 
[  ♦752  ]  the  most  recent  and  the  most  striking  *instance  of  the  law  of 
marriage  in  England  being  considered  as  governed  by  the  law  of 
marriage  prevailing  in  other  Christian  countries. 

Now,  that  by  the  general  marriage  law  of  Europe,  before  the 
Reformation  and  before  the  Council  of  Trent,  there  might  be  a 
valid  marriage  without  the  presence  of  a  priest,  is  clearly  demon- 
strated by  the  canonists  cited  at  the  Bar.  I  will  confine  myself  to 
two  authorities  as  quite  sufficient  for  this  purpose.  In  the  work  of 
John  de  Burgh   (a  canonist  of  the  highest  reputation),  intitled 
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''  Papilla  Ocali/'  there  is  a  chapter  ''  De  sacramento  matrimonii,"  Bko. 
in  vhich  we  find  this  doctrine  expressly  laid  down :  "  De  ministro  millih. 
hujus  sacramenti  notandum  est  quod  non  requiritur  alius  minister 
distinctus  ab  ipsis  contrahentibus  ;  ipsimet  enim  ut  plurimum  sibi 
ipsis  ministrant  hoc  sacramentum,  vel  mutuo  vel  uterque  sibi. 
Patet  etiam  quod  ad  collationem  hujus  sacramenti  non  requiritur 
ministerium  sacerdotis,  et  quod  ilia  benedictio  sacramentalis,  quan- 
quam  solet  presbyter  facere  sive  perferre  super  conjuges,  sive  alisB 
orationes  ab  ipso  probatse,  non  sunt  forma  sacramenti,  nee  de  ejus 
essentia,  sed  quoddam  sacra  men  tale  ad  ornatum  pertinens  sacra- 
menti." He  afterwards  goes  on  to  state  that  marriage  ought  to 
be  solemnised  openly  before  a  priest,  but  intimates  that  a  clandestine 
marriage,  where  no  priest  is  present,  is  binding  and  valid  in  law. 
Fernando  Walter,  now  a  professor  in  the  University  of  Bonn,  in 
his  treatise  on  the  Canon  Law,  a  work  highly  esteemed  on  the 
Continent  of  Europe,  speaking  of  the  decree  of  the  Council  of  Trent 
on  this  subject,  says  :  The  provision  is  new  that  both  parties  must 
declare  their  intention  before  their  proper  parochial  minister  and 
at  least  two  witnesses;  this  form  is  declared  so  essential  that 
without  it  the  marriage  is  ^altogether  void ;  but  yet  the  object  is  [  *7o3  ] 
only  to  secure  a  trustworthy  witness  in  order  to  the  precise  ascer- 
tainment of  the  marriage,  wherefore  the  person^  mentioned  need 
not  have  been  expressly  invited  to  be  present.  Nay,  even  the 
opposition  of  the  parochial  minister  does  not  prevent  the  validity 
of  the  marriage,  if  he  has  merely  heard  the  declaration.  He  goes 
on  to  explain  the  difference  between  a  regular  marriage  before  a 
priest  and  a  clandestine  marriage  without  a  priest,  but  considering 
them  equally  effectual :  he  says,  ''  Marriage  is  a  contract  which 
ought,  according  to  the  ancient  usage,  to  be  confirmed  by  the 
priestly  benediction ;  and  properly  this  ought  to  be  given  by  the 
proper  parochial  minister,  or  some  one  authorised  by  him  according 
to  the  rules  of  the  Church.  Other  ceremonies  are  also  to  be  observed. 
None  of  all  this,  however,  is  essential  to  the  validity  of  the  marriage." 
The  decree  of  the  Council  of  Trent  respecting  the  solemnisation  of 
marriage,  requires  the  presence  of  the  parish  priest  or  some  other 
priest  specially  appointed  by  him  or  the  Bishop ;  but,  even  under 
this  decree,  the  priest  is  present  merely  as  a  witness;  it  is  not 
necessary  that  he  should  perform  any  religious  service,  or  in  any 
way  join  in  the  solemnity.  This  view  of  the  subject  is  illustrated 
by  the  case  of  Lord  and  Lady  Herbert  {i).  They  were  married  in 
(1)  3  PhiU.  58;  2  Hagg.  Cons.  Bep.  263. 
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Reg.        Sicily,   where   the  decree  of  the  Council  of  Trent  is  received. 

MiLLis.  They  got  the  parish  priest  to  attend  at  the  house  of  the  lady,  and 
two  of  her  servants  were  called  up.  In  the  presence  of  these 
witnesses  she  said,  ''  I  take  you  for  my  husband ;  "  and  he  said, 
'^  I  take  you  for  my  wife."  Nothing  more  passed,  and  this  was 
held  to  be  a  valid  marriage  in  Sicily,  and  therefore  all  the  world 

[  *764  ]  *over.  It  thus  appears  quite  certain  that,  according  to  the  doctrine 
of  the  Boman  Catholic  Church,  no  religious  ceremony  was  or  is 
necessary  to  the  constitution  of  a  valid  marriage.  Although  mar- 
riage is  considered  a  sacrament,  this  sacrament,  like  baptism,  might 
be  administered,  under  certain  circumstances,  without  the  inter- 
vention of  a  priest ;  the  parties  being  liable  to  be  censured  for  the 
irregularity  of  dispensing  with  the  conjugal  benediction  and  neg- 
lecting to  make  the  proper  offering  to  the  Church.  There  is  not  a 
trace  in  any  ecclesiastical  writer,  of  the  law  of  marriage  in  England 
being  different  from  the  law  of  marriage  in  other  Christian  countries. 
I  earnestly  entreat  your  Lordships  to  bear  in  mind  that  I  by  no 
means  say  every  contract  of  marriage  using  words  de  prasenti  was 
ipsum  matrimonium ;  on  the  contrary,  in  England,  and  I  believe  in 
the  rest  of  Europe,  an  absolute  engagement  to  become  man  and 
wife  at  a  future  time  did  not  amount  to  present  marriage ;  but  if 
the  parties  had  wished  and  intended  to  enter  into  present  marriage 
without  the  presence  of  a  priest,  they  might  have  done  so,  subject 
to  Church  censures  for  irregularly  contracting  the  relation  of  man 
and  wife, — ^not  for  living  together  in  sin ; — and  I  will  use  the  free- 
dom to  make  an  observation  upon  what  has  fallen  from  my  noble 
and  learned  friend  who  last  addressed  your  Lordships,  who  would 
infer  that  the  parties  who  have  contracted  per  verba  de  prcesenti  were 
not  man  and  wife  till  the  marriage  was  celebrated,  because  Lord 
Holt  says  that  the  parties  might  be  liable  to  censure  if  they  lived 
together  before  the  celebration  of  marriage.  Now,  I  believe  it  is 
not  disputed  that  in  Scotland  there  may  be  a  valid  marriage  per 
verba  de  prcesenti  without  the  intervention  of  a  priest ;  and  I  can 

[  ♦755  ]  state  of  my  own  knowledge, — being  the  son  *of  a  minister  of 
the  Church  of  Scotland,  and  having  myself  been  present  at  such 
proceedings, — that  the  parties  who  have  been  living  together  as 
man  and  wife  after  an  irregular  marriage  are  considered  as  liable 
to  Church  censure,  and  are  not  admitted  to  the  communion  of  the 
Church  until  they  have  been  censured,  and  have  expressed  their 
regret  for  not  having  complied  with  the  rules  of  the  Church ;  but 
that  the  marriage  is  ipsum  matrimonium  has  never  been  doubted. 


VOL.  Lix.]     1844,    H.  L.     10  CL.  &  FIN,  755—756.  201 

Thb  Lobd  Chancellor:  Reo. 

V. 

Suppose  there  is  a  contract  per  verba  de  prasenti,  and  nothing       Millib. 
farther, — no  cohabitation ;  would  the  Church  under  such  circum- 
stances interfere  by  its  censures  ? 

Lord  Campbell: 

That  case  has  not  come  within  mv  observation.  The  cases  to 
which  I  refer,  and  which  are  not  at  all  unfrequent,  are  those  of 
a  runaway  or  what  is  called  a  half-mark  marriage,  where  the 
parties  contract  per  verba  de  prasenti,  and  where  they  live  together 
as  man  and  wife,  and  are  unquestionably  man  and  wife,  and  where 
the  children  would  be  legitimate  if  the  parents  died  without  any 
farther  ceremony ;  that  was  decided  by  your  Lordships'  House  in 
the  case  of  Mac  Adam  v.  Walker  {i),  where  the  man  shot  himself 
the  instant  he  declared  that  the  woman  he  had  married  was  his 
wife.  Li  those  cases  still  the  Church  considers  the  marriage  as 
irregular,  and  summons  the  parties  before  the  Kirk  Session,  and 
rebukes  them  for  not  having  observed  the  rules  of  the  Church. 

Lord  Brougham: 

I  have  heard  the  censure  of  a  clergyman  for  solemnising  a 
marriage  without  publication  of  banns,  which  is  reckoned  irregular; 
but  I  *never  heard  of  parties  being  liable  to  rebuke,  or  that  they       [  •766  ] 
have  come  before  the  congregation  or  Kirk  Session,  for  merely 
marrying  privately  without  cohabiting. 

Lord  Campbell: 

It  is  for  living  together  as  man  and  wife  without  having  been 
married  by  a  clergyman,  that  the  censure  is  pronounced. 

But  to  show  that  there  was  a  peculiar  law  in  England  on  this 
subject,  even  in  the  time  of  the  Anglo-Saxons,  there  is  cited  to 
UB  a  supposed  law  of  King  Edmund,  directing  ''  that  at  the 
nuptials  there  shall  be  a  Mass  priest,  who  shall,  with  God's 
blessing,  bind  their  union  to  all  prosperity.''  Setting  aside  the 
grave  doubts  which  have  been  entertained  of  the  genuineness  of 
this  document,  does  it  show,  that  while  a  Mass  priest  is  directed 
to  be  present  at  nuptials,  nuptials  without  the  presence  of  a  Mass 
priest  would  be  void,  and  that  this  ever  after  was  the  law  of 
England  ?    Then  is  a  marriage  void  that  is  celebrated  by  a  deacon  ? 

(1)  14  E.  E.  36  (1  Dow,  148). 
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Reg.        for  he  is  not  a  Mass  priest,  and  bis  presence  would  as  little  satisfy 

MiLLis.      the  law  as  that  of  the  verger  or  the  sexton. 

There  were  then  cited  to  us  numerous  decrees  of  provincial 
Councils  on  the  subject  of  marriage,  the  great  object  of  which 
was  to  discourage  clandestine  marriages,  and  to  require  that  all 
marriages  should  be  celebrated  in  the  face  of  the  Church;  but 
there  is  no  reason  to  suppose  that  the  prelates  who  presided  at 
these  Councils,  many  of  whom  were  foreigners,  intended  to  intro- 
duce any  law  touching  the  essentials  of  marriage  different  from 
what  prevailed  in  the  rest  of  Christendom ;  they  were  only  in  the 
nature  of  bye-laws,  to  be  observed  in  a  particular  diocese  or 
province,  to  prevent  as  much  as  possible  all  clandestine  marriages, 
either  with  or  without  the  intervention  of  a  priest.  I  believe  there 
is  only  one  of  these  Constitutions,  that  of  Archbishop  Lanfranc  in 

[  •757  ]  the  year  1076,  *which  professes  to  nullify  a  clandestine  marriage, 
by  declaring  that  a  marriage  without  the  benediction  of  the  priest 
should  not  be  a  legitimate  marriage,  and  that  other  marriages 
should  be  deemed  fornication.  But  this  denunciation  goes  further 
than  the  law  is  supposed  ever  to  have  gone :  for  the  blessing  of 
the  priest  was  not  essential  to  the  validity  of  the  marriage  if  he 
was  present,  and  the  denunciation  may  rather  be  taken  to  be  in 
tenoreni  than  as  making  or  declaring  the  law. 

The  different  decrees  against  clandestine  marriages  seem  to 
me  to  have  no  cogency  to  show  that  there  was  in  England  any 
peculiarity  respecting  the  law  of  marriage  as  held  by  the  Eccle- 
siastical Courts.  These  decrees,  if  they  were  supposed  to  apply 
to  the  validity  of  the  marriage,  are  contrary  to  the  plainest  pro- 
positions of  canonists,  both  foreign  and  native,  and  to  the  universal 
practice  of  Christendom.  The  existence  of  such  a  peculiarity  seems 
wholly  inconsistent  with  the  procedure  by  which  that  law  was 
administered.  The  Church  of  Eome,  in  every  country  under  its 
jurisdiction,  was  most  anxious  that  marriages  should  be  publicly 
celebrated  in  the  presence  of  a  priest ;  first,  for  the  laudable  object 
of  preventing  imprudent  unions  by  which  the  peace  of  families 
might  be  disturbed;  and  secondly,  for  the  excusable  object  of 
collecting  fees  from  the  faithful.  It  was  proved  before  your  Lord- 
ships' Committee  on  the  Law  of  Marriage  in  Ireland,  that  a 
principal  part  of  the  emoluments  of  the  Boman  Catholic  clergy 
in  Ireland  now  arises  from  fees  on  marriages,  and  that  for  this 
reason  they  are  celebrated  at  the  times,  in  the  places,  and  under 
the  circumstances  when  it  may  be  expected  that  the  contributions 
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will  be  most  bountifal.     Bat  till  the  Council  of  Trent,   when        Reg. 
marriages  were  absolutely  required  to  *be  before  the  parish  priest,       millis. 
or  some  other  person  duly  authorised  by  the  Bishop  or  the  parish      [  *7o8  ] 
priest  to  officiate, — and  all  other  marriages  were  declared  to  be 
null, — the  doctrine  of  the  Church  of  Borne  certainly  was  that  there 
might  be  a  valid  marriage  without  the  intervention  of  a  priest; 
and  if  that  was  so,  it  was  hardly  possible  that  any  different  law 
should  prevail  in  any  State  subject  to  her  jurisdiction. 

In  England  the  common-law  Judges  professed,  with  respect  to 
marriage,  to  be  governed  by  the  Ecclesiastical  Courts ;  those  Courts 
alone  took  direct  cognisance  of  the  validity  of  marriage  ;  and  when 
the  question  arose  incidentally  before  the  common-law  Judges,  they 
referred  themselves  to  the  Bishop  as  the  ecclesiastical  Judge,  and 
were  governed  by  the  certificate  which  he  returned.  Upon  some 
occasions  the  validity  of  marriage  arose  as  a  question  before  the 
common-law  Judges  when  they  could  not  consult  the  Bishop.  On 
such  occasions  they  would  have  regard  to  the  ecclesiastical  law, 
and  decide  accordingly  :  but  the  Bishop  would  not  on  any  occasion 
disregard  the  general  ecclesiastical  law,  and  be  guided  by  any 
different  rules  laid  down  by  the  Courts  of  Common  Law. 

Let  us  now  see  whether  there  are  any  common-law  decisions 
to  the  effect  that  there  cannot  be  a  valid  marriage  without  the 
presence  of  a  priest.  I  must  again  remind  your  Lordships  that 
this  is  the  question,  and  not  whether  a  mere  executory  contract 
to  marry  constitutes  marriage.  There  has  been  cited  to  us  from 
Lord  Hale's  Manuscripts  the  note  of  a  case  (i)  supposed  to  have 
been  decided  in  the  reign  of  Edw.  I.,  the  statement  of  which  is 
so  scanty  and  obscure  that  I  think  no  weight  can  safely  be  given 
to  it  as  an  exposition  *of  the  law  in  that  reign.  We  are  not  told  [  *759  j 
how  A.  contracted  with  B.,  or  that  any  ceremony  or  form  intended 
as  spousals  passed  between  them.  It  is  said  that  A.  married  C, 
from  which  it  may  be  inferred  that  he  did  not  intend  that  his 
contract  with  B.  should  operate  as  a  present  marriage,  and  that 
his  contract  with  her,  although  per  verba  de  prasenti,  was  only 
meant  to  be  executory.  However,  in  the  Court  in  which  the  action 
was  originally  brought,  it  was  held  that  B.  was  dowable  of  the 
lands  in  question,  which  could  only  be  on  the  ground  that  A.  and  B. 
were  husband  and  wife  from  the  time  of  the  contract,  for  the 
marriage  could  not  possibly  date  from  the  sentence  of  the  Ordinary. 
The  judgment  was  reversed  ^^  coram  Rege  et  Concilio.'*  This  is 
(1)  Co.  Litt.  33  a,  n.  10. 
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Rbo.        suggested  at  the  Bar  to  have  been  on  a  writ  of  error  in  Parliament. 

MiLLw.  There  can  be  no  doubt  that  one  of  the  King's  Councils  at  that  time 
consisted  of  the  Chancellor,  the  Treasurer,  the  Barons  of  the 
Exchequer,  the  Judges  of  either  Bench,  with  the  King's  Serjeant 
and  the  King's  Attorney-General,  and  that  they  assisted  in  deciding 
cases  brought  before  Parliament ;  but  I  am  not  aware  that  a  writ 
of  error  in  Parliament  was  ever  said  to  be  coram  Rege  et  Concilia. 
On  the  contrary,  my  Lords,  this  was  the  style  of  the  Star  Chamber, 
and  I  conceive  that  the  case  must  be  considered  as  an  instance 
of  the  irregular  interference  by  the  King  and  his  Privy  Council 
with  the  ordinary  administration  of  justice:  the  reversal  of  the 
judgment  may  have  been  out  of  favour  to  D.,  to  whom  the  feoffment 
was  made  by  A.  after  he  was  excommunicated.  Lord  Hale  adds, 
"Neither  the  contract  nor  the  sentence  was  a  marriage."  The 
sentence  could  not  be  a  marriage,  no  more  could  the  contract,  if  it 
was  intended  not  as  nuptia,  but  only  as  an  engagement  to  marry. 

[  760  ]  Then  come  the  two  cases  of  Foxcroft  and  Del  Heith,  and  I  must 

express  my  astonishment  that  any  reliance  should  be  placed  upon 
them  in  support  of  the  proposition  that  marriage  without  a  priest 
is  void.  If  they  prove  anything,  they  prove  that  marriage  by  a 
priest  is  void  unless  celebrated  in  facie  ecclesia.  Foxcroft  was 
married  in  a  private  chamber  by  the  Bishop  of  London,  and  the 
only  objection  taken  to  the  validity  of  the  marriage  was,  that  it  did 
not  take  place  in  a  church  or  chapel,  and  that  it  was  without  the 
celebration  of  Mass.  Del  HeitlCs  case  is  precisely  the  same  in  its 
leading  facts ;  there  was  not  a  mere  contract  per  verba  de  prcesenti, 
but  nuptia  were  actually  celebrated.  Del  Heith  was  solemnly 
married  to  the  woman  by  his  parish  priest;  and  because  the 
marriage  was  in  a  private  chamber,  and  not  in  facie  eccUsuE^  the 
son  born  after  the  marriage  was  adjudged  a  bastard.  Can  these 
cases  have  been  decided  according  to  the  law  of  England  as  it  stood 
in  the  reign  of  Edw.  I.  ?  Was  a  marriage  solemnised  by  a  priest 
in  orders  or  by  a  Bishop  in  a  private  chamber  absolutely  void  ?  If 
so,  when  was  the  law  introduced  by  which  it  was  made  void  ?  It 
is  not  pretended  that  in  the  time  of  the  Anglo-Saxons  more  was 
required  than  a  benediction  by  a  Mass  priest,  which  might  as  well 
be  given  in  a  private  chamber  as  in  a  church  or  chapel.  If  in  the 
reign  of  Edw.  I.  all  marriages  were  void  except  such  as  were  cele- 
brated in  the  face  of  the  Church,  when  and  by  what  authority  did 
private  marriages  by  a  priest  in  orders  become  valid  ?  Could  an 
ecclesiastical  canon,  sanctioned  by  the  Pope,  without  the  consent  of 
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the  King  and  Parliament,  effect  the  change  ?    If  it  could,  where  is         Reo. 
any  such  canon  to  be  found  ?  Millis. 

I  had  always  thought  that  these  two  cases  had  been  allowed  to 
have  been  decided  contrary  to  law,  and  I  have  no  doubt  that  they 
were  so.  They  may  now  be  *cited  quite  as  much  to  show  that  a  [  'Tei  ] 
marriage  is  void  by  the  canon  law  if  privately  solemnised  by  a 
Bishop,  as  that  an  actual  marriage  is  void  without  the  presence  of 
a  priest.  They  prove  a  great  deal  too  much,  or  they  prove  nothing 
at  all.  But  I  cannot  dismiss  them  without  this  observation,  which 
they  fully  illustrate,  that  you  cannot  safely  take  the  law  upon  such 
a  subject  from  two  or  three  cases,  supposed  to  have  been  decided  in 
very  remote  times,  which  may  be  misreported,  and  which  may  be 
the  result  of  haste,  violence,  or  corruption.  I  should  cite  FoxcroJVs 
and  Del  Heitlis  cases  to  show  that  the  law  upon  such  a  question 
may  best  be  learned  from  text  writers  of  authority,  calmly  and 
deliberately  and  impartially  speaking  the  general  opinion  of  the 
legal  profession  at  the  time  when  they  were  published.  In  no 
writer,  lay  or  ecclesiastical,  is  it  said  that  a  marriage  privately 
solemnised  by  a  priest  is  void,  or  that  a  marriage  is  void  there  being 
no  priest  present.  It  is  laid  down  that  a  second  marriage  by  a  man 
already  married  is  void,  while  a  marriage  after  a  contract  per  vei'ba 
de  prasenti  is  only  voidable.  This  shows  that  the  mere  executory 
contract,  although  indissoluble,  is  not  marriage  ;  but  does  not  show 
that  there  might  not  have  been  a  complete  marriage  without  a 
priest,  had  the  parties  so  wished  and  intended. 

The  authority  of  Perkins  has  been  greatly  relied  upon  at  the  Bar, 
as  showing  that  unless  there  be  a  marriage  by  a  priest,  the  woman 
shall  not  have  dower.  Now,  without  considering  whether  this  may 
mean  dower  ad  ostium  ecclesia,  I  would  first  question  whether  the 
right  to  dower  would  be  a  certain  test  of  marriage.  For  the  Church, 
the  test  is  whether  the  parties  are  considered  as  living  together  in 
lawful  wedlock ;  and  for  the  lay  tribunals,  whether  the  issue  *be  [  *762  ] 
legitimate.  But  I  think  it  is  quite  clear  that  the  woman  who, 
according  to  Perkins,  shall  not  have  dower,  is  a  woman  who  had 
entered  into  an  executory  contract  of  marriage  to  be  afterwards 
solemnised ;  for  he  says  (s.  806),  *'  If  a  man  seised  of  land  in  fee 
make  a  contract  of  matrimony  with  J.  S.,  and  he  dies  before  the 
marriage  is  solemnised  between  them,  she  shall  not  have  dower,  for 
she  never  was  his  wife."  Does  he  not,  in  the  most  explicit  manner, 
intimate  that,  according  to  the  intention  of  the  parties,  the  contract 
of  matrimony  between  them  was  to  be  afterwards  solemnised  ;  that 
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Reo.  they  never  intended  the  contract  to  operate  as  marriage,  and  that, 
MiLLis.  till  the  solemnisation,  they  were  not  to  live  together  as  man  and 
wife?  Wherever  Perkins  uses  the  expression  "contract  of 
marriage,"  he  places  it  in  opposition  to  actual  marriage  ;  as  in  title 
''  Feoffments,"  where  he  says,  '^  If  a  contract  of  marriage  be  between 
a  man  and  a  woman,  yet  one  of  them  may  enfeoff  the  other,  for  yet 
they  are  not  one  person  in  law,  inasmuch  as  if  the  woman  dieth 
before  the  marriage  solemnised  betwixt  them,  the  man  unto  whom  she 
was  contracted  shall  not  have  the  goods  of  the  wife  as  her  husband." 
He  is  here  plainly  speaking  of  an  engagement  to  marry.  Bracton, 
on  the  contrary,  when  he  is  considering  the  subject  of  gifts  between 
husband  and  wife,  supposes  the  parties  to  be  married  whether  they 
marry  with  or  without  the  forms  of  the  Church,  their  intention 
being  to  enter  into  the  married  state  :  ''  Matrimonium  autem  accipi 
possit,  sive  sit  publice  contractum  vel  fides  data  quod  separari  non 
possunt,  et  re  vera  donationes  inter  virum  et  uxorem  constante 
matrimonio  valere  non  debent."  With  the  plighting  of  troth,  which 
he  supposes  to  take  place  without  any  public  ceremony,  the  parties 
[  *763  ]  come  together  as  man  and  wife,  so  that  they  ^cannot  be  separated. 
This  is  totally  different  from  the  contract  of  Perkins  to  be  afterwards 
solemnised,  and  is  attended  with  totally  different  consequences. 

The  next  case  much  relied  upon  at  the  Bar  was  Bunting  v.  Leping- 
tvell  (i) :  and  supposing  that  Bunting  and  Agnes  Addishall  had  gone 
through  the  form  of  a  present  marriage  without  the  presence  of  a 
priest,  or  had  said  or  done  anything  which  they  intended  to  operate 
as  present  marriage,  the  case  would  have  been  very  important ;  for 
on  that  supposition,  if  I  am  right  in  supposing  that  by  the  common 
law  the  presence  of  a  priest  was  not  necessary  to  the  validity  of 
marriage,  no  doubt  could  have  arisen  as  to  the  legitimacy  of  Charles 
Bunting,  the  second  marriage  being  absolutely  void,  and  there 
being  no  occasion  for  any  sentence  of  the  Ecclesiastical  Court  to  set 
it  aside,  or  "  quod  prcedicta  Agnes  subiret  matrimonium  cum  prafato 
Bunting,*'  But  in  referring  to  the  special  verdict  it  is  quite  clear 
that  Bunting  and  Agnes,  although  they  used  verba  de  prasenti,  did 
not  thereby  mean  to  become  man  and  wife,  but  merely  entered  into 
an  absolute  engagement  to  solemnise  a  marriage  between  them  at  a 
future  time ;  it  was  only  an  executory  contract ;  and  when  Agnes 
had  taken  Twede  to  husband.  Bunting  libelled  her  on  the  contract. 
Bunting  and  she  under  this  engagement  never  had  lived  together, 
or  intended  to  live  together,  as  man  and  wife ;  their  engagement, 
(1)  4  Co.  R«p.  29 ;  Moor,  169. 
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therefore,  was  only  in  the  nature  of  a  precontract,  which  might        Reo. 
then  be  enforced  in  the  Ecclesiastical  Court,  and  which  rendered  a       millis. 
subsequent  marriage  with  another  voidable,  but  which  did  not  in 
itself  amount  to  a  marriage.    But  where  is  the  case  in  *which  it       [  '764  ] 
has  been  held   that  if  parties  intend  to  enter  into  the  state  of 
matrimony,  and  use  a  ceremony  per  verba  de  prasenti,  and  live 
together  as  man  and  wife,  and  believe  that  they  are  lawfully  united 
in  holy  wedlock,  this  was  a  mere  executory  contract ;  that  a  subse- 
quent marriage  by  one  of  them  during  the  life  of  the  other  would 
not  be  void  ;  and  that  such  a  subsequent  marriage  must  be  set  aside 
on  the  ground  of  precontract?    I  quite  agree  that  the  contract 
actually  entered  into  between  Bunting  and  Agnes  neither  constituted, 
nor  was  ever  intended  to  constitute,  a  complete  marriage,  without 
the  intervention  of  a  religious  ceremony. 

The  case  of  Weld  v.  Chamherlaine  (i)  is  relied  upon  by  both  sides ; 
Chief  Justice  Pemberton  having  there  held  that  a  marriage  by  an 
ejected  minister,  without  a  ring,  and  without  following  the  ritual  of 
the  Church  of  England,  was  valid.  But  I  cannot  help  thinking 
that  the  opinion  of  the  Chief  Justice  was  chiefly  influenced  by  the 
consideration  that  this  was  not  a  mere  contract  to  marry  hereafter ; 
that  both  parties  intended  at  the  moment  to  enter  into  the  married 
state ;  that  nuptia  had  been  celebrated  between  them  ;  and  that  he 
would  have  given  the  same  effect  to  the  ceremony,  if,  instead  of  an 
ejected  minister  who  had  been  episcopally  ordained,  but  was  not 
then  recognised  by  the  Church,  the  clergyman  present  had  been 
ordained  by  the  imposition  of  hands  of  several  ejected  ministers,  or, 
in  other  words,  a  Presbyterian  minister. 

The  only  other  case  much  relied  upon  by  the  counsel  for  the 
prisoner  was  Haydon  v.  Oould  (2).  Here  there  was  an  actual 
marriage,  and  the  man  and  the  woman  intended  to  become  husband 
and  wife,  and  believed  that  they  were  so,  and  lived  together  as  such 
for  *seven  years,  till  she  died.  They  were  of  a  sect  called  Sabba-  [  *765  ] 
tarians,  and  were  married  by  one  of  their  ministers  in  a  Sabbatarian 
congregation,  and  used  the  form  of  the  Common  Prayer,  except  the 
ring.  Had  there  been  a  decision  of  a  court  of  law  that  this  was 
no  marriage,  and  that  the  issue  were  illegitimate,  it  would  have 
been  expressly  in  point ;  but  the  case  was  only  in  the  Ecclesiastical 
Court,  and  the  only  question  there  was,  whether  the  husband  was 
entitled  to  administration.  It  was  held  in  the  Prerogative  Court, 
and  confirmed  by  the  Delegates,  that  the  husband  could  not  demand 
(1)  2  Show.  300.  (2)  1  Salk.  119. 
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RsG.  administration  from  the  Ecclesiastical  Court,  as  be  had  not  been 
MiLLis.  married  according  to  the  forms  of  the  Church,  "  though  perhaps  it 
should  be  so  that  the  wife,  who  is  the  weaker  sex,  or  the  issue  of 
this  marriage,  who  are  in  no  fault,  might  entitle  themselves  by  such 
marriage  to  a  temporal  right."  The  Delegates,  therefore,  who 
allowed  the  husband  to  be  punished  for  his  nonconformity  to  the 
Church,  instead  of  deciding  the  marriage  to  be  void,  appear  to  have 
intimated  an  opinion  that  under  it  the  wife  would  have  been 
entitled  to  dower,  and  the  children  would  have  been  legitimate. 
The  reporter,  it  is  true,  adds,  the  constant  form  of  pleading 
marriage  is,  **  per  presbytei^um  sacris  ordinibus  constituium.''  But 
if  this  were  the  only  form,  it  would  exclude  marriages  by  a  deacon, 
which  are  now  admitted  to  be  valid.  Had  there  been  a  reference 
to  the  Court  which  decided  Haydon  v.  Oouldy  pending  a  real  action 
involving  the  question  of  the  legitimacy  of  the  eldest  son,  there  is 
reason  to  suppose  the  certificate  would  have  been  that  he  was  bom 
injustis  nuptiis;  and  I  make  no  doubt  that  in  such  a  case  such  an 
answer  would  have  been  returned  by  the  Bishop  in  early  times, 
[  •766  ]  when  it  was  the  universal  opinion  of  the  *Westem  Church  that  to 
administer  the  sacrament  and  to  constitute  the  bond  of  marriage, 
the  presence  of  a  priest  was  unnecessary.  With  respect  to  the 
refusal  of  administration  to  the  husband,  I  am  by  no  means  clear 
that  the  same  decision  would  not  have  taken  place  under  a 
clandestine  marriage  by  a  Boman  Catholic  priest. 

Beau  Fielding's  case  is  exceedingly  entertaining  to  read,  but 
throws  no  light  upon  the  present  controversy,  as  no  question  arose 
as  to  the  validity  of  the  first  marriage,  and  his  guilt  depended  upon 
the  credit  of  the  witnesses  who  swore  to  the  second. 

The  Sabbatarian  case  was  decided  in  the  ninth  year  of  Queen 
Anne,  and  I  will  venture  to  say,  that  from  that  time  downwards  till 
the  present  controversy  arose,  above  180  years,  the  opinion  of  all 
the  greatest  Judges  who  have  presided  in  Westminster  Hall  and  in 
Doctors'  Commons  has  been,  that  by  the  common  law  the  presence 
of  a  priest  in  orders  was  not  indispensably  necessary  to  the 
celebration  of  a  valid  marriage. 

In  Jesson  v.  Collins  (i),  we  have  the  dictum  of  that  distinguished 
Judge  Lord  Holt,  "  that  a  contract  per  verba  de  prc^senti  was  a 
marriage."  He,  no  doubt,  meant  where  it  was  intended  to  operate 
as  a  present  marriage,  and  he  expressly  excluded  the  presence  of 
a  priest.    It  seems  to  me  plain  that  by  a  marriage,  he  must  be 

(1)  2  Salk.  437. 
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understood  to  intend  a  marriage  by  the  common  law  of  the  land.  It  Rkg. 
has  been  supposed  that  this  could  not  be  his  meaning,  because  in  millis. 
JViffmore'8  case  he  says,  "  by  the  canon  law,  a  contract  per  verba  de 
jtrtesenti  is  a  marriage."  Both  propositions  are  true,  and  both  are 
consistent.  The  common  law  adopted  *that  maxim  of  the  canon  [•767] 
law  with  respect  to  the  validity  of  marriages.  This  will  be  found 
to  be  the  opinion  and  the  language  of  Sir  W.  Scott,  the  Judge  of 
the  highest  authority  on  this  subject  who  has  ever  presided  in  an 
English  Court  of  Justice.  Holt  appears  to  have  said  in  Wigmore's 
case,  as  was  said  by  the  Delegates  in  Haydon  v.  Gotildy  that  to 
entitle  the  parties  to  all  the  privileges  attending  legal  marriage, 
marriages  ought  to  be  solemnised  according  to  the  rights  of  the 
Church  of  England  ;  but  he  gives  no  countenance  to  the  notion  that 
the  marriage  by  the  minister  of  the  congregation  who  is  not  in 
orders  is  a  nullity,  and  that  the  children  would  be  bastards.  We 
have  the  authority  of  Mr.  Justice  Gould,  Mr.  Justice  Powis,  and 
that  distinguished  Judge  Mr.  Justice  John  Powell,  to  the  same 
effect  as  that  of  Lord  Holt  ;  for  according  to  the  report  of  Jesson 
V.  Collins  under  the  name  of  Collins  v.  Jeesot  (i),  the  Chief  Justice 
saying,  "  If  a  contract  be  per  verba  de  prcesentiy  it  amounts  to  an 
actual  marriage,  which  the  very  parties  themselves  cannot  dissolve 
by  release  or  other  mutual  agreement,  for  it  is  as  much  a  marriage 
in  the  sight  of  God  as  if  it  had  been  in  facie  ecciesia ;  "  the  reporter 
observes  that  to  this  the  whole  Court  agreed,  ''  qiice  omnia  iota  Cur. 
coficess.'^ 

I  do  not  find  the  subject  again  discussed  till  the  publication 
of  Blackstone's  Commentaries ;  where,  if  any  where,  we  may  look 
to  find  the  principles  of  our  jurisprudence.  If  he  has  fallen  into 
some  minute  mistakes  in  matters  of  detail,  I  believe  upon  a  great 
question  like  this,  as  to  the  constitution  of  marriage,  there  is  no 
authority  to  be  more  relied  upon.  He  began,  before  the  Marriage 
Act,  to  read  the  Lectures  *at  Oxford,  which  became  the  Com-  [  •768  ] 
mentaries,  but  did  not  publish  them  till  after,  and  his  attention 
must  have  been  particularly  directed  to  the  law  of  marriage.  Does 
be  say  that  at  common  law  marriage  could  not  be  contracted  in 
England  without  the  intervention  of  a  priest?  His  words  are, 
"Our  law  considers  marriage  in  no  other  light  than  as  a  civil 
contract ;  the  holiness  of  the  matrimonial  state  is  left  entirely  to 
the  ecclesiastical  law"  (2).  He  lays  it  down  in  the  most  express 
terms  that,  before  the  Marriage  Act,  in  England  a  marriage  per 
(1)  6  Mod.  155.  (2)  1  Bl.  Comm.  437. 
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Rko.  vei^ha  de  prasenti,  without  the  intervention  of  a  priest,  was  ipsnm 
MiLLis.  viatrimonium.  He  says  that  for  many  purposes  it  was  marriage  ; 
it  must  have  been  marriage  to  make  the  children  legitimate,  for 
that  is  the  test  by  which  a  valid  marriage  is  to  be  determined ;  and 
if  it  makes  the  children  legitimate,  there  can  be  no  doubt  it  would 
be  valid  so  as  to  make  the  person  who  has  entered  into  it  liable  for 
the  penalties  of  bigamy  if  he  enters  into  a  second  marriage.  He 
mentions  Lord  Hardwicke's  Act  (26  Geo.  II.  c.  38) ;  he  then  says, 
''  Much  may  be  and  much  has  been  said  both  for  and  against  this 
innovation  upon  our  ancient  laws  and  constitution."  He  adds, 
**  any  contract  made  per  verba  de  prcesenti,  or  in  words  of  the 
present  tense,  and,  in  case  of  cohabitation,  per  verba  de  futuro  also, 
between  persons  able  to  contract,  was  before  the  late  Act  deemed  a 
valid  marriage  to  many  purposes."  This  passage  is  to  be  found  in 
the  25  editions  of  his  work,  which  has  now  for  a  period  approaching 
to  a  century  taught  the  law  of  England  to  this  country  and  to  all 
civilised  nations  who  have  had  any  curiosity  to  inquire  into 
our  polity. 
[  769  ]  At  last  came  the  case  of  Dalrymple  v.  Dairy mple  (i),  which  was 

for  many  years  understood  to  have  finally  settled  the  law  by 
judicial  decision.  I  believe  it  is  universally  allowed  that  Lord 
Stowell  was  the  greatest  master  of  the  civil  and  canon  law  that 
ever  presided  in  our  Courts,  and  that  this  is  the  most  masterly 
judgment  he  ever  delivered.  I  have  read  it  over  and  over  again, 
and  always  with  fresh  delight.  For  lucid  arrangement,  for  depth 
of  learning,  for  accuracy  of  reasoning,  and  for  felicity  of  diction, 
it  is  almost  unrivalled.  Although  it  seems  to  flow  from  him  so 
easily  and  so  naturally,  it  is  evidently  the  result  of  great  labour 
and  research.  Luckily  he  had  full  leisure  to  mature  his  thoughts 
upon  the  subject,  and  satisfactorily  to  explain  to  us  the  authorities 
and  arguments  on  which  his  opinion  was  founded.  Your  Lordships 
are  aware  that  the  case  turned  upon  the  validity  of  a  marriage  in 
Scotland,  per  verba  de  pnesenti,  without  the  intervention  of  a  clergy- 
man, and  it  became  essential  to  consider  what  was  the  general  law 
respecting  the  manner  in  which  marriage  was  contracted.  Your 
Lordships  will  find  he  clearly  lays  it  down  that  there  was  the  same 
law  on  the  subject  all  over  Europe,  and  that,  till  the  Council  of 
Trent,  by  this  law  there  was  no  necessity  for  the  intervention  of  a 
priest  to  constitute  a  valid  marriage.  Among  other  things  to  the  same 
efiect,  he  says,  ''  The  law  of  the  Church,  although  in  conformity 
(1)  1  Hagg.  Cons.  £ep.  54. 
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to  the  prevailing  theological  opinion  it  reverenced  marriage  as  Rbg. 
a  sacrament,  still  so  far  respected  its  natural  and  civil  origin  as  millih. 
to  consider  that  where  the  natural  and  civil  contract  was  formed, 
it  had  the  full  essence  of  matrimony  without  the  intervention  of  the 
priest ;  it  had  even  in  *that  state  the  character  of  a  sacrament,  for  [  *770  ] 
it  is  a  misapprehension  to  suppose  that  this  intervention  was 
required  as  matter  of  necessity  even  for  that  purpose  before  the 
Council  of  Trent.  It  appears  from  the  histories  of  that  Council,  as 
well  as  from  many  other  authorities,  that  this  was  the  state  of  the 
earlier  law  till  that  Council  passed  its  decrees  for  the  reformation 
of  marriage.  Such  was  the  state  of  the  canon  law,  the  known 
basis  of  the  matrimonial  law  of  Europe.  The  canon  law,  as  I  have 
before  described  it  to  be,  is  the  basis  of  the  marriage  law  of  Scot- 
land, as  it  is  of  the  marriage  law  of  all  Europe.  It  becomes  of 
importance,  therefore,  to  consider  what  is  the  ancient  general  law 
upon  this  subject ;  and  on  this  point  it  is  not  necessary  for  me  to 
restate  that  by  the  ancient  general  law  of  Europe,  a  contract  per 
rerba  de  priesenti,  or  a  promise  per  verba  de  futuro  cum  copula,  con- 
stituted a  valid  marriage,  without  the  intervention  of  a  priest,  till 
the  time  of  the  Council  of  Trent." 

Lord  Kenyon  had  before  laid  down  the  same  doctrine,  though  in 
a  less  peremptory  manner :  "  I  think,"  he  says,  "  though  I  do  not 
speak  meaning  to  be  bound,  that  even  an  agreement  between  the 
parties  per  verba  de  prcesenti  is  ipsum  viatrimoniam  "  :  Reed  v. 
Passer  {i).  But  ever  since  Dairy mple  v.  Dairy mple,  every  Judge 
who  has  touched  upon  the  subject  has  unhesitatingly  adhered  to 
the  law  as  there  laid  down  by  Lord  Stowbll.  In  Lautour  v. 
Teesdale,  Lord  Chief  Justice  Gibbs  says  (2),  "  The  judgment  of 
Sir  W.  Scott  in  Dalrymple  v.  Dab-ymple  has  cleared  the  present 
case  of  all  the  difficulty  which  might  at  a  former  time  have  belonged 
to  it.  From  the  reasonings  there  made  use  of,  and  from  the 
authorities  cited  by  *that  learned  person,  it  appears  that  the  canon  [  •771  ] 
law  is  the  general  law  throughout  Europe  as  to  marriages,  except 
where  that  has  been  altered  by  the  municipal  law  of  any  particular 
place.  From  that  case,  and  from  those  authorities,  it  also  appears 
that  before  the  Marriage  Act,  marriages  in  this  country  were  always 
governed  by  the  canon  law,  which  the  defendants,  therefore,  must 
be  taken  to  have  carried  with  them  to  Madras.  It  appears  also 
that  a  contract  of  marriage  per  verba  de  pr<e8enti  is  considered  to 

(1)  3  R  E.  696  (I  Peake,  N.  P.  Cab.  (2)  17  R.  R.  518,  624  (8  Taunt.  837; 

231,  first  ed. ;  303,  new  ed.).  2  Marsh.  243). 
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Beo.        be  an  actual  marriage,  though  doubts  have  been  entertained  whether 

MiLLis.      it  be  80  unless  followed  by  cohabitation." 

In  Rex  V.  Brampton  (i),  which  turned  upon  the  validity  of  a 
marriage  contracted  in  a  part  of  St.  Domingo  occupied  by  the 
English  army,  Lord  Ellenborough  says,  "  I  may  suppose,  in  the 
absence  of  any  evidence  to  the  contrary,  that  the  law  of  England, 
ecclesiastical  and  civil,  was  recognised  by  subjects  of  England  in  a 
place  occupied  by  the  King's  troops,  who  would  impliedly  carry 
that  law  with  them.  It  is  then  to  be  seen  whether  this  would  have 
been  a  good  marriage  before  the  Marriage  Act.  Now  certainly  a 
contract  of  marriage  per  verba  de  prcesenti  would  have  bound  the 
parties  before  that  Act." 

In  Smith  v.  Maxwell  (2),  tried  before  Lord  Wynford,  Chief  Justice 
of  the  Common  Pleas,  where  a  question  was  made  respecting  the 
validity  of  a  marriage  in  Ireland  which  had  been  celebrated  by  a 
dissenting  minister  in  a  private  house,  he  observed,  ''  I  am  aware 
of  no  Irish  law  which  takes  marriages  performed  in  that  country 
out  of  the  rules  which  prevailed  in  this  before  the  passing  of  that 

[  *772  ]  Act,  and  which,  as  it  is  said  *in  the  case  of  Dab-ymple  v.  Dalrymple, 
are  common  to  the  greater  part  of  Europe.  That  case  has  placed 
it  beyond  a  doubt  that  a  marriage  so  celebrated  as  this  has  been, 
w^ould  have  been  held  valid  in  this  country  before  the  existence  of 
that  statute."  That  was  a  marriage  celebrated  in  Ireland  by  a 
Presbyterian  minister  (3). 

The  Lord  Chancellor  : 
Between  what  parties  ? 

Lord  Campbell: 

That  would  be  quite  immaterial.  Lord  Wynford  says,  "  this 
marriage  would  have  been  valid  in  England  before  the  Marriage 
Act."  And  in  England  there  is  no  statute  which  makes  any 
distinction  as  to  the  religious  persuasion  of  the  parties  married  by 
a  dissenting  minister. 

The  Lord  Chancellor: 
So  far  it  is  a  dictum. 

(1)  10  B.  E.  299  (10  Bast,  282).  describos  him  as  a  clergyman  of  the 

(2)  1  Ey.  &  Moo.  80.  Church  of  England. 

(3)  The  report  in  Byan  &  Moody 
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Lord  Campbbll:  Reo. 

r. 

But  as  far  as  respects  this  marriage  in  Ireland  it  is  expressly  in  Millis. 
point.  He  says,  ''  there  can  be  no  doubt  that  a  marriage  so  cele- 
brated (that  is  by  a  Presbyterian  minister  in  a  private  house)  would 
have  been  valid  in  England  before  the  existence  of  the  Marriage 
Act."  In  Beer  v.  Ward{i),  another  case  on  the  validity  of  a 
marriage  in  England  before  the  Marriage  Act,  Lord  Tenterden 
laid  it  down  distinctly,  that  if  the  parties  in  the  presence  of  wit- 
nesses formally  acknowledged  themselves  to  be  man  and  wife,  that 
before  the  Marriage  Act  constituted  a  marriage  valid  in  law,  and 
that  the  issue  would  be  legitimate.  He  said,  '^  As  I  understand  the 
law  before  the  Marriage  Act,  a  marriage  might  be  even  celebrated 
without  a  clergyman,  upon  a  declaration  by  the  parties,  in  terms 
of  the  contract,  that  they  were  man  and  wife,  accompanied  by 
cohabitation  as  man  and  wife.  A  contract  verbally  made  before 
witnesses,  and  a  ^declaration  of  that  in  the  presence  of  witnesses,  [  *773  ] 
would,  at  that  time  of  our  history,  have  made  a  good  and  valid 
marriage  in  England,  as  it  does  now  in  Scotland." 

The  Lord  Chancellor  : 
That  is  not  in  print. 

Lord  Campbell  : 

It  is  not  in  print,  but  it  is  taken  from  the  shorthand  writer's 
notes,  authenticated  by  Mr.  Serjeant  Clarke,  who  was  counsel  in 
the  cause. 

The  Lord  Chancellor: 

I  certainly  heard  him  express  himself  to  that  effect. 

Lord  Campbell  : 

Here  then  we  have  a  most  positive  declaration  by  Lord 
Tenterden,  a  most  cautious  Judge  and  most  attentive  to  the  rights 
of  the  Church,  that  before  the  Marriage  Act  the  law  of  England 
and  the  law  of  Scotland  upon  this  subject  were  the  same;  and 
that  in  England,  if  parties  came  together  and  declared  that  they 
were  man  and  wife,  and  lived  together  as  man  and  wife,  they  were 
married  to  all  intents  and  purposes. 

The  doctrine  of  Lord  Stowell  in  Dalrymple  v.  Dalrymple  has 
been  recognised  by  all  his  successors,  and  I  have  reason  to  believe 

(1)  See  p.  279  below. 
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Reg.  is  at  this  day  approved  of  both  by  the  Judges  and  the  Bar  in 
MiLLis.  Doctors'  Commons.  In  Wright  v.  Elwood  (i),  Sir  Herbert  Jbnnbr, 
the  present  Dean  of  the  Arches,  a  most  learned  civilian,  and  most 
cautious  as  well  as  laborious  Judge,  says,  '*  Before  26  Geo.  II. 
c.  38,  marriages  without  publication  of  banns  or  any  religious 
ceremony,  contracts  per  verba  de  prcesenti,  might  be  good  and 
valid,  though  irregular;  the  parties  and  the  minister  might  be 
liable  to  punishment,  but  the  vinculum  matrimonii  was  not 
affected." 
[  '774  ]  Now  I  come  to  criminal  cases.     In  criminal  as  *well  as  in  civil 

proceedings,  the  validity  of  a  marriage  by  the  common  law, 
celebrated  without  the  intervention  of  a  priest  in  episcopal  orders, 
has  been  repeatedly  recognised  by  judicial  decision.  Lathroppe 
Murray  was  convicted  of  bigamy  at  the  Old  Bailey,  in  the  year 
1815.  The  case  turned  on  the  legality  of  the  first  marriage, 
which  was  celebrated  in  Ireland  by  a  Presbyterian  minister.  The 
prisoner  was  a  member  of  the  Established  Church,  the  woman  to 
whom  he  was  married  a  Dissenter ;  the  facts  were  the  same  as 
here.  The  Becorder  of  London,  after  consulting  the  Judges,  held 
the  first  marriage  to  be  valid.  The  prisoner  petitioned  the  House 
of  Commons  to  interfere  in  his  favour,  on  the  ground  that  the 
first  marriage  was  invalid.  On  that  occasion.  Sir  Samuel 
Shepherd,  then  Solicitor-General,  a  most  learned  and  accurate 
lawyer,  and  then,  I  may  say,  speaking  judicially,  observed,  "  That 
in  his  opinion  and  that  of  the  Attorney-General,  after  having 
examined  every  Act  of  Parliament  in  Ireland  respecting  the 
validity  of  the  marriage  ceremony,  the  first  marriage  was  a  legal 
one.  That  certain  very  eminent  civilians  in  Ireland  had  been 
consulted  several  years  before  respecting  that  marriage,  all  of 
whom  declare  it  was  a  legal  marriage,  and  that  he  had  no  doubt 
as  to  the  legality  of  the  conviction."  This  is  the  identical  case  of 
Reg.  V.  Millis, 

In  Ireland  there  have  been  many  convictions  for  bigamy,  the 
marriage  having  been  by  a  dissenting  minister,  and  both  parties 
not  Dissenters.  I  will  mention  a  few,  of  which  I  have  MS. 
authentic  reports.  In  the  case  of  Rex  v.  //.  Marshall,  tried 
at  Enniskillen  Spring  Assizes,  1828,  before  Baron  M'Gleland,  the 
first  marriage  was  by  a  Presbyterian  clergyman,  the  prisoner  being 
[  •775  ]  a  member  of  the  Established  Church  ;  the  *prisoner  was  convicted. 
In    Rex    V.   Wilson,  tried    at    Armagh    Summer    Assizes,   1828, 

(1)  1  Curt.  670. 
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before  Mr.  Justice  Torrens,  the  first  marriage  was  unquestioned ;  Reo. 
the  second  was  celebrated  by  a  Presbyterian  clergyman,  the  millis. 
prisoner  being  a  member  of  the  Established  Church,  and  the 
woman  a  Presbyterian ;  the  prisoner  was  convicted.  In  Reg. 
V.  Halliday,  tried  at  Donegal  Spring  Assizes,  1888,  before  Mr. 
Baron  Pennefather;  the  prisoner  being  indicted  for  bigamy,  a 
Presbyterian  minister  was  produced  on  the  part  of  the  Crown  to 
prove  the  celebration  of  the  first  marriage  by  himself.  The 
prisoner  was  a  member  of  the  Established  Church,  the  woman  a 
Presbyterian.  The  counsel  on  behalf  of  the  prisoner  contended 
that  such  a  marriage  was  invalid  ;  but  Mr.  Baron  Pennefather  said 
he  considered  such  a  marriage  in  Ireland  to  be  perfectly  good,  and 
directed  the  jury  accordingly.  The  prisoner  was  acquitted ;  but 
the  reason  was  that  the  witnesses  to  one  marriage  did  not  suffi- 
ciently identify  him.  In  Reg.  v.  Robinson,  tried  at  Cavan 
Spring  Assizes,  before  Mr.  Baron  Foster,  the  prisoner  was 
indicted  for  bigamy :  it  was  proved  for  the  Crown  that  the  prisoner 
and  both  wives  were  Protestants ;  that  the  first  marriage  was 
solemnised  by  a  seceding  clergyman ;  that  the  prisoner  cohabited 
with  his  first  wife,  who  was  then  living ;  that  the  second  marriage 
was  solemnised  by  a  person  who  had  been  duly  ordained  by  the 
synod  of  Ulster,  and  had  a  congregation,  but  was  removed  from  it, 
and  ceased  to  be  a  member  of  the  Presbyterian  Church  before 
this  marriage.  The  counsel  for  the  prisoner  submitted  that  there 
was  not  legal  evidence  of  the  second  marriage,  the  person  who 
performed  the  ceremony  not  being  qualified,  inasmuch  as  he  had 
withdrawn  from  the  Presbyterian  congregation  and  synod,  and 
should  therefore  be  *considered  as  a  layman.  The  counsel  for  the  [  '776  ] 
Crown  contended,  that  even  if  the  ceremony  were  performed  by  a 
layman  that  it  would  be  valid,  and  cited  Rex  v.  Marshall. 
Mr.  Baron  Foster,  after  conferring  with  Baron  Pennefather,  held 
that  the  marriage  in  question  was  good.  The  prisoner  was  found 
guilty.  In  Rex  v.  McLaughlin,  tried  at  Antrim  Spring  Assizes, 
1881,  before  Mr.  Justice  Moore,  for  bigamy ;  the  prisoner,  being 
a  member  of  the  Established  Church,  was  married  to  a  Presbyterian 
woman  by  a  Presbyterian  minister  ;  afterwards,  during  her  life,  he 
was  again  married  by  a  Presbyterian  minister  to  another  Presby- 
terian woman.  It  was  argued  for  the  prisoner  that  the  marriages 
were  illegal,  as  having  been  celebrated  by  Presbyterian  ministers, 
though  one  of  the  parties  belonged  to  the  Established  Church. 
Judge  Moore  declared  both  marriages  legal,  and  added  that  the 
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Reo.  point  had  been  so  often  ruled  by  the  Judges  on  the  circuits,  that 
MiLLis.  ^^  ^^^  scarcely  expected  to  hear  it  raised.  The  prisoner  was 
convicted,  and  transported  for  seven  years.  In  Reg.  v.  Daniel 
Anci-uey,  tried  at  Down  Summer  Assizes,  1841,  before  Mr.  Justice 
Crampton,  on  an  indictment  for  bigamy;  Mary  O'Hara  proved 
that  she  saw  the  prisoner  married,  about  three  years  before, 
to  Margaret  Berry,  by  Mr.  Murray,  the  Boman  Catholic  priest  of 
Newry,  in  the  Boman  Catholic  chapel  of  that  town,  and  that  said 
Margaret  is  still  alive.  John  Conroy  swore  that  he  knew  prisoner 
and  said  Margaret  to  live  together  as  man  and  wife ;  that  in  May 
last,  prisoner  said  he  had  got  a  divorce  from  her ;  and  that  witness 
then  accompanied  him  in  the  evening,  and  saw  him  married  to 
Margaret  Courtney,  by  the  Bev.  Mr.  Weir,  Presbyterian  minister 
in  Newry.  Margaret  Courtney  stated  that  she  was  and  is  a 
[  ♦777  ]  *Presbyterian ;  she  left  prisoner  at  the  end  of  a  week,  on  dis- 
covering his  first  marriage.  The  prisoner  was  convicted,  and 
sentenced  to  12  months*  imprisonment  with  hard  labour ;  which 
punishment  he  underwent. 

These  are  the  criminal  cases  to  which  I  beg  to  draw  your 
attention;  and  I  ask  are  we  now  to  be  told  that  all  these  con- 
victions were  illegal,  and  that  if,  upon  a  second  conviction,  there 
had  been  a  counter  plea  to  the  prayer  of  clergy,  the  Judges  who 
gave  effect  to  it  would  have  been  guilty  of  murder?  I  refrain 
from  citing  the  passages  from  Chief  Baron  Comtns*s  and  other 
abridgments  of  the  common  law,  to  show  the  constant  opinion 
of  the  profession  in  this  country ;  but  I  cannot  refrain  from  asking 
your  Lordships  to  consider  how  the  subject  has  been  viewed  by 
our  brethren  in  the  United  States  of  America.  They  carried  the 
common  law  of  England  along  with  them,  and  jurisprudence  is 
the  department  of  human  knowledge  to  which,  as  pointed  out  by 
Burke,  they  have  chiefly  devoted  themselves,  and  in  which  they 
have  chiefly  excelled.  Their  two  greatest  legal  luminaries  are 
Chancellor  Kent  and  Professor  Story.  In  Kent's  Commentaries 
I  find  this  passage  :  ''No  peculiar  ceremonies  are  requisite  by  the 
common  law  "  (he  is  speaking  of  the  common  law  of  England) 
''  to  the  valid  celebration  of  marriage ;  the  consent  of  the  parties 
is  all  that  is  required.  If  the  contract  be  made  per  verba  de 
prcBseiiti,  or  if  made  per  verba  de  futuro  and  be  followed  by  con- 
summation, it  amounts  to  a  valid  marriage,  and  it  is  equally 
binding  as  if  made  in  facie  ecdesue.  This  is  the  doctrine  of  the 
common  law,  and  also  of  the  canon  law  which  governed  marriages 
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in  England  prior  to  the  Marriage  Act ;  and  the  canon  law  is  also         Reg. 
the  general  law  throughout  Europe  as  to  marriages,  except  where       millib. 
it  has  been  *altered."     He  then  goes  on  to  point  out  particular       [  *778  ] 
States,  such   as  Maine  and   Massachusetts,  in  which  particular 
regulations  as  to  the  form  of  contracting  marriage  are  introduced 
by  statute,  but  intimates  that  in  the  absence  of  positive  statute,  the 
common  law  of  England,  as  he  has  expounded  it,  governs  the 
marriage  contract. 

In  Story's  treatise  "On  the  Conflict  of  Laws,"  he  says  (c.  5), 
"The  common  law  of  England,  like  the  late  law  existing  in 
America,  considers  marriage  in  no  other  light  than  as  a  civil 
contract."  He  goes  on  to  explain,  that  wherever  particular  forms 
are  not  required  by  positive  statute,  a  complete  marriage  is  con- 
stituted by  the  consent  of  the  parties.  There  can  be  no  doubt 
that  this  view  of  the  common  law  of  England  has  been  constantly 
acted  upon  in  every  State  of  the  American  Union;  but  we  are 
now  told  that  all  parties  who  have  thus  contracted  the  matrimonial 
tie,  have  been  living  together  in  a  state  of  concubinage. 

Now,  my  Lords,  am  I  not  justified  in  saying  that  the  law  upon 
this  subject  has  long  been  considered  settled  by  judicial  decision? 
It  is  possible  that  some  new  discovery  may  have  been  made,  and 
that  all  the  eminent  men  whose  opinions  I  have  cited  may  have 
been  in  error.  But  how  is  this  proved  ?  If  an  express  decision 
against  the  validity  of  such  a  marriage  had  been  dug  out  from 
some  obscure  repository,  I  should  have  paid  little  attention  to  it 
against  such  a  current  of  authority,  and  I  should  have  treated  it 
as  I  do  the  opinion  of  Mr.  Justice  Bayley,  cited  at  the  Bar,  that 
a  marriage  in  Ireland  between  Dissenters  by  a  dissenting  minister 
was  void,  because  it  was  celebrated,  not  in  a  church,  but  in  a 
private  house.  But  from  the  earliest  times,  with  the  exception 
of  *FoxcrofVs  and  Del  Heith's  cases,  hitherto  allowed  not  to  be  [  •779  ] 
law,  there  is  no  decision  discovered  to  show  that  a  marriage  con- 
tracted by  the  parties  with  the  intention  of  instantly  entering  into 
the  state  of  wedlock  is  void,  or  is  not  attended  with  the  incident 
of  marriage  of  rendering  the  issue  legitimate. 

The  counsel  for  the  prisoner  relied  very  much  upon  the  general 
scope  of  the  statutes  respecting  marriage,  as  showing  that  there 
can  be  no  valid  marriage  without  the  intervention  of  a  priest ;  and 
there  is  great  reason  to  think  that  this  notion  was  entertained 
by  those  who  framed  the  Irish  statutes  making  it  highly  penal 
for  Boman  Catholic  priests  to  marry  any  except  Roman  Catholics, 
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Rbg.  and  to  annul  marriages  celebrated  by  Boman  Catholic  priests  unless 
MiLLis.  both  parties  were  Roman  Catholics :  although  it  cannot  be  said 
that  upon  a  contrary  supposition  such  statutes  would  be  nugatory ; 
for,  whatever  the  law  of  the  land  may  be,  there  are  few  who  would 
enter  into  the  conjugal  state  without  the  nuptial  benediction  from 
a  priest ;  and  the  nullifying  enactment  would  avoid  the  marriage 
unlawfully  celebrated  by  a  Catholic  priest,  even  if  at  common  law 
the  parties  might  have  contracted  a  valid  marriage  without  any 
priest,  Catholic  or  Protestant. 

The  statutes  respecting  pre-contracts  per  verba  de  prcesenti  do 
not  seem  to  me  by  any  means  to  show  that  there  may  not  be  ipsum 
matnmonium  without  the  intervention  of  a  priest;  for  I  have 
already  attempted  to  explain  that  there  may  be  a  contract  per 
verba  de  praseiiti  which  is  not  ipsum  matrimonium,  if  the  parties 
consider  it  executory,  and  do  not  mean  to  live  together  as  man 
and  wife  till  their  marriage  shall  be  subsequently  solemnised  in 
the  face  of  the  Church.  Contracts  per  verba  de  preesentiy  subsequente 
[•780]  cojmld,  *are  exempted  from  the  operation  of  the  Acts,  because 
cohabitation  is  supposed  to  be  proof  that  they  meant  to  contract 
present  marriage,  and  persons  who  have  so  contracted  are  treated 
as  married.  But  there  is  another  class  of  statutes,  entirely  over- 
looked by  the  Judges,  and  which  in  my  mind  afford  a  strong 
argument  against  the  necessity  of  the  presence  of  a  priest  apostoli- 
cally  ordained  to  the  constitution  of  a  valid  marriage;  I  allude 
to  the  statutes  for  removing  doubts  as  to  the  validity  of  marriages 
where  no  such  priest  was  present.     These  are  declaratory  Acts. 

By  the  Irish  Act,  21  &  22  Geo.  III.  c.  25,  marriages  celebrated 
by  dissenting  ministers  in  Ireland,  between  members  of  their  own 
congregations,  are  declared  to  be  valid.  These  marriages  were 
obviously,  before  the  passing  of  the  Act,  in  the  same  situation 
exactly  as  the  marriage  the  validity  of  which  we  are  now  con- 
sidering. At  common  law  the  validity  of  a  marriage  could  in  no 
degree  depend  upon  the  religious  profession  of  the  parties.  .By 
the  Act  of  the  Imperial  Parliament,  58  Geo.  III.  c.  84,  marriages 
solemnised  by  Presbyterian  ministers  in  the  East  Indies  are 
declared  to  be  valid ;  the  law  of  marriage  being  the  same  in 
the  East  Indies  as  in  Ireland.  Further,  by  the  Imperial  Act, 
4  Geo.  IV.  c.  91,  marriages  in  a  foreign  country  celebrated  by 
any  chaplain,  or  by  any  ofl&cer  or  other  person  appointed  by  the 
Commander-in-chief,  are  declared  to  be  valid.  The  common  law 
of  England  with  respect  to  marriage  prevails  within  the  lines  of 
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tbe  English   army  abroad,  and  here  you  have  a  Parliamentary         Reg. 
declaration  that  according  to  the  common  law  of  England,  a       millis. 
marriage  by  a  layman  was  valid.     I  have  always  understood  that 
although  a  statute  in  form  enactive  is  not  necessarily  to  be  taken 
as   introductory  of  a  new  law ;    a  *declaratory  law  is  a  positive       L  *78i  ] 
announcement  by  the  Legislature  that  the  law  declared  existed 
before  the  passing  of  the  statute,  and  shall  have  a  retrospective 
operation,  and  shall  guide  the  decision  of  other  cases  similarly  cir- 
cumstanced as  the  case  the  law  of  which  is  declared.     These 
declaratory  statutes  were  cited  at  the  Bar,  but  they  are  not  noticed 
by  the  Lord  Chief  Justice  Tindal  ;  and  it  would  have  been  satisfactory 
to  have  known  how  they  were  viewed  by  the  Judges  who,  **  after 
considerable  fluctuation  and  doubt,  acceded  to  the  opinion  of  the 
majority." 

There  is  another  Act  of  Parliament  on  this  subject,  which  I 
humbly  think  is  entitled  to  some  consideration.  By  82  Geo.  III. 
c.  21  (Irish),  Protestant  dissenting  ministers  may  publish  banns 
between  a  Protestant  Dissenter  and  a  Boman  Catholic,  and  marry 
them,  but  are  prohibited  from  celebrating  marriage  between  a 
Boman  Catholic  and  a  member  of  the  Established  Protestant 
Church  ;  affording  an  inference  that  a  marriage  by  a  dissenting 
minister,  like  a  marriage  by  a  Boman  Catholic  priest,  would  be 
valid  where  not  forbidden  by  the  Legislature. 

Much  reliance  has  been  placed  on  the  statement  that  actions  for 
breach  of  promise  of  marriage  have  been  maintained  in  Ireland 
where  there  had  been  a  copida  after  the  promise ;  and  actions  for 
seduction  after  a  promise  to  marry,  the  daughter  being  called  as  a 
witness  ;  which  it  is  said  would  be,  upon  the  doctrine  contended  for 
by  the  Crown,  instances  of  a  wife  being  permitted  to  sue  her  hus- 
band, and  to  give  evidence  against  him  in  a  court  of  justice.  But, 
in  countries  where  the  canon  law  certainly  prevails,  it  does  not 
follow  that  in  every  case  marriage  is  necessarily  constituted  by  a 
copula  following  a  promise  to  marry.  To  constitute  such  a  marriage 
there  *must  first  be  mutual  promises  solemnly  and  sincerely  entered  [  ♦782  ] 
into,  and  then  there  must  be  a  cojrtdu  while  these  promises  remain 
unreleased  and  in  force.  Now  the  mere  words  indicating  an  inten- 
tion to  marry,  used  in  the  course  of  soliciting  chastity,  not  under- 
stood to  be  serious,  however  culpable  they  may  be,  cannot  be 
construed  into  a  binding  contract  to  marry ;  and  regard  must  be 
had  to  the  circumstances  under  which  the  copula  takes  place :  for 
if  the  woman  in  surrendering  her  person  is  conscious  that  she  is 
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Rkg.  committing  an  act  of  fornication  instead  of  consummating  her 
MiLLis.  marriage,  the  copula  cannot  be  connected  with  any  previous  promise 
that  has  been  made,  and  marriage  is  not  thereby  constituted.  In 
examining  all  contracts  you  must  look  to  the  intention  of  the  con- 
tracting parties,  and  there  can  be  no  binding  contract  without  the 
parties  intending  to  enter  into  it.  In  the  cases  referred  to,  it  would 
probably  be  found  that,  according  to  the  intention  of  the  parties, 
the  copula  was  not  in  performance  of  the  promise  ;  and  that,  if  the 
female  gave  any  credit  to  the  promise,  she  did  not  think  of  then 
being  made  a  wife,  and  still  treated  the  promise  as  executory,  to  be 
performed  at  a  future  time  by  a  marriage  ceremony.  It  may  well 
be  admitted  that  in  Ireland  marriage  was  not  usually  constituted 
by  such  means,  for  it  was  not  in  the  contemplation  of  the  parties 
so  to  constitute  it ;  but  this  will  by  no  means  show  that  marriage 
was  not  constituted  by  a  ceremony  which  the  parties  intended  and 
believed  to  constitute  marriage,  and  after  which  they  lived  together 
as  man  and  wife. 

Then  it  is  said  that  the  Statute  of  Merton  shows  that  the  canon 
law  respecting  matrimony  was  never  admitted  into  England.  The 
Statute  of  Merton  does  not  relate  to  the  subject  we  are  discussing ;  it 
[  *78S  ]  settles  *only  who  are  to  be  legitimate,  and  determines  that  none  shall 
be  legitimate  who  are  not  born  after  the  marriage  of  their  parents  ; 
but  it  leaves  the  question  of  marriage  untouched,  and  there  is  no 
inconsistency  in  supposing  that  marriage  may  be  contracted 
according  to  the  rules  of  the  canon  law,  although  the  marriage 
of  the  parents  after  the  birth  of  children  may  not  render  them 
legitimate.  As  a  reductio  ad  absurdum,  this  case  is  put:  ''A. made 
a  contract  of  marriage  per  verba  de  prasenii  with  B.,  and  then  in 
the  lifetime  of  B.  marries  C.  in  facie  ecclesice,  and  has  children 
at  the  same  time  both  by  G.  and  B. :  B.  dies.  Are  the  issues  of 
both  legitimate?  *'  I  have  no  difficulty  in  answering  this  question. 
If  A.  and  B.  by  their  contract  meant  to  enter  into  instant  marriage, 
and  to  live  together  as  man  and  wife  without  waiting  for  any  other 
ceremony,  the  issue  of  B.  are  legitimate,  and  the  issue  of  C.  are 
bastards.  On  the  other  hand,  if  A.  and  B.,  though  using  words 
de  pnesenti,  did  not  mean  to  become  complete  man  and  wife  till  a 
subsequent  ceremony  should  be  performed,  and  they  afterwards 
came  together  without  thereby  meaning  to  consummate  a  marriage, 
a  possible  though  not  a  probable  supposition,  their  engagement 
resting  merely  in  contract,  and  B.  dying  before  a  marriage  was 
solemnised,  the  issue  of  C.  would  be  legitimate :  but  no  case  is  to 
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be  foand  in  the  books  in  which  issue  of  parties  who  have  contracted         Reg. 
per  verba  de  jn^esenti  have  been  held  illegitimate ;  indeed,  in  almost       millis. 
all  those  cases,  I  believe  it  will  be  found  that  the  parties  never 
came  together,  and  never  meant  to  come  together  as  man  and 
wife,  so  that  issue  never  appeared.    It  is  easy  to  conceive  that 
parties  might   contract  jyer  verba  de  prcescnti,  without  meaning 
instantly  to  become  man  and  wife.     Such  an  engagement  *was       [  •784  ] 
irrevocable ;  but  there  might  well  be  an  irrevocable  engagement, 
although  it  was  at  the  same  time  only  executory.     The  distinction 
I  have  taken  solves  with  equal  facility  the  case  put,  *'  suppose  two 
sons  bom  at  the  same  time,  one  from  each  mother,  which  is  the 
eldest  son  and  heir?  " 

But  these  difficulties  are  trifling  compared  with  the  difficulties 
to  be  encountered  on  the  supposition  that,  by  the  common  law, 
marriage  could  not  be  possibly  constituted  without  the  intervention 
of  a  priest  episcopally  ordained.  What  if  the  person  who  officiates 
as  a  priest,  and  is  believed  by  the  parties  to  be  so,  is  no  priest,  and 
has  never  received  orders  of  any  kind  ?  This  question  was  suggested 
during  the  argument,  but  is  not  met  by  the  Judges.  Mr.  Pemberton 
admitted  at  the  Bar,  as  according  to  the  authorities  he  was  bound 
to  do,  that  the  marriage  would  be  valid.  Lord  Stowbll  repeatedly 
expressed  an  opinion  to  this  effect ;  and  it  turns  out  that  in  the 
instance  of  a  pseiido  parson,  who  about  20  years  ago  officiated  as 
curate  of  St.  Martin's-in-the-Fields,  and  during  that  time  married 
many  couples,  upon  the  discovery  of  his  being  an  impostor,  which 
became  a  matter  of  great  notoriety,  no  Act  of  Parliament  passed 
to  give  validity  to  the  marriages  which  he  had  solemnised  ; 
which  could  only  have  arisen  from  the  Government  of  the  day 
being  convinced,  after  the  best  advice,  that  in  themselves  they 
were  valid. 

Indeed,  that  parties  who  have  vowed  eternal  fidelity  at  the  altar, 
and  having  gone  through  all  the  forms  which  the  Church  and  the  State 
prescribe,  have  received  the  nuptial  benediction  from  one  whom  they 
have  every  reason  to  believe  was  commissioned  to  pronounce  it  by 
a  successor  of  the  holy  Apostles,  should  run  the  risk  of  finding  that 
some  years  after,  *from  the  rector  of  the  parish  being  imposed  upon  [  *785  ] 
by  a  layman  pretending  to  be  a  priest  duly  ordained,  they  are  living 
in  a  state  of  concubinage  and  that  their  children  are  bastards, — is 
a  supposition  so  monstrous  that  no  one  has  ventured  to  lay  down 
for  law  a  doctrine  which  would  lead  to  such  consequences.  But 
what  becomes  of   the  doctrine  of  the  necessity  of  a  priest  in 
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Rbo.  Apostolical  orders,  to  the  validity  of  marriage?  The  proposition  must 
MiLLis.  now  be  changed,  that  there  must  be  present  one  believed  by  the 
parties  to  be  a  priest  in  Apostolical  orders ;  and  a  marriage  by  a 
layman  may  be  good.  There  is  a  good  marriage  by  a  layman 
from  the  mistake  of  the  parties,  who  thought  that  he  was  a  priest 
with  power  to  marry  them.  Does  it  not  seem  strange  that  at  the 
same  time  a  marriage  should  be  void  celebrated  by  a  clergyman 
who  is  actually  in  Presbyterian  orders,  having  been  solemnly 
ordained  by  the  imposition  of  hands  according  to  the  rites  of 
his  Church,  and  who  is  believed  by  the  parties  to  have  suflScient 
authority  by  the  law  of  God  and  man  to  join  them  in  wedlock  ? 

Here  I  must  observe  how  little  weight  is  to  be  given  to  what  was 
gravely  relied  upon  at  the  Bar,  the  prevailing  belief  among  mankind 
of  the  necessity  of  the  presence  of  a  priest  at  a  valid  marriage,  as 
evinced  by  novelists  and  dramatists  :  for  it  will  be  found  that  these 
expounders  of  the  law  always  make  a  marriage  by  a  sham  parson 
void,  contrary  to  the  opinion  of  Lord  Stowell  and  the  canonists ; 
and  they  give  validity  to  marriages  in  masquerade,  where  the 
parties  were  entirely  mistaken  as  to  the  persons  with  whom 
they  are  united ;  marriages  which  would  hardly  be  supported  in 
the  Ecclesiastical  Court,  in  a  suit  of  jactitation,  or  for  restitution  of 
conjugal  rights. 
[  *786  ]  There  is  another  case,  not  met  by  the  learned  ^Judges,  which 

essentially  breaks  in  upon  the  rule  they  have  laid  down.  It  has 
been  repeatedly  held,  and  there  can  be  no  doubt  that  such  is  the 
law,  that  in  circumstances  where  it  is  utterly  impossible  to  procure 
the  presence  of  a  priest,  there  may  be  a  valid  marriage  by  the  con- 
sent of  the  parties.  Lord  Stowell  has  referred  to  the  marriage 
between  the  first  parents  of  mankind ;  and  looking  to  a  more  modern 
case,  which  would  be  determined  by  the  common  law  of  England,  I 
presume  the  learned  Judges  would  not  doubt,  that  in  the  recent 
settlement  of  Pitcairn's  Island,  the  descendants  of  the  mutineers  of 
the  Boanf^  might  lawfully  have  contracted  marriage  before  they  had 
been  visited  by  a  clergyman  in  episcopal  orders.  The  necessity  for 
the  presence  of  such  a  clergyman,  must  be  qualified  with  the  con- 
dition that  his  attendance  may  by  possibility  be  procured.  Again, 
the  rule  that  marriage  is  void  unless  celebrated  pei-  presbytenun 
sacria  ordinihus  constihttum,  is  broken  in  upon  by  the  admission 
that  a  marriage  is  valid  if  celebrated  by  a  deacon,  who  is  no  more 
a  presbyter  than  the  parish  clerk.  A  deacon  is  in  orders,  but  not 
in  priest's  orders ;  and  if  the  test  of  marriage  be  the  question  usually 
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put  by  the  temporal  Courts  to  the  Bishop,  on  the  plea  of  ne  unques         Rro. 
accoiqi€$  in  loyal  inatrxmonie,  where  the  marriage  was  celebrated  by       millis. 
a  deacon,  the  answer  must  have  been  in  the  negative  ;  so  that  the 
widow  would  have  lost  her  dower ;  and  upon  a  writ  of  right  by  the 
son  as  heir,  there  must  have  been  judgment  against  him  on  the 
ground  that  he  was  a  bastard. 

The  Judges  seem  to  intimate  that  a  marriage  by  a  deacon  before 
the  Reformation  would  have  been  bad,  but  that  since  the  Reforma- 
tion it  is  valid.  I  should  like  to  know  by  what  authority  the  change 
has  been  ♦brought  about ;  Lord  Hardwicke's  Act  is  silent  upon  [  •787  ] 
the  subject,  and  Parliament  has  in  no  shape  interfered.  Has  the 
Church  authority  to  make  such  a  change,  with  or  without  the 
consent  of  the  Crown ;  and  might  it  now  be  ordained  by  the  Con- 
vocation that  marriage  may  not  be  celebrated  by  a  deacon,  or  that 
it  may  be  celebrated  by  a  parish  clerk  or  a  churchwarden  ?  May 
the  law  of  England,  respecting  a  contract  on  which  such  important 
civil  rights  depend,  be  altered  without  the  authority  of  Parliament? 
But  if  such  a  power  does  belong  to  the  Church,  where  is  the  canon 
by  which  it  was  exercised  ?  All  the  canons  passed  since  the  time  of 
Henry  YHI.  are  extant,  as  much  as  the  Acts  of  Parliament,  and  no 
one  is  to  be  found  alluding  to  such  a  subject.  In  the  Book  of 
Common  Prayer  it  is  said  that  a  deacon  may  baptise  in  the  absence 
of  the  priest ;  it  is  silent  as  to  his  authority  to  marry,  which  seems 
always  to  have  been  considered  one  of  his  ordinary  functions. 

But  I  will  now  show  that  at  common  law  there  might  have  been 
a  valid  marriage  by  one  not  even  in  deacon's  orders,  and  where  no 
one  was  deceived,  where  there  was  no  mistake  by  the  parties.  Till 
the  18  &  14  Car.  II.  c.  4,  s.  14,  there  was  no  necessity  for  the 
clerk  presented  by  the  patron  to  a  living  being  in  orders  of  any  sort, 
and  he  had  a  certain  time  after  his  admission  to  be  ordained. 
There  is  an  important  case  upon  this  point,  not  hitherto  cited; 
Costard  v.  Windet  (i).  One  who  was  a  mere  doctor  of  the  civil  law, 
and  never  any  spiritual  person,  was  admitted  to  a  benefice.  Not 
having  taken  orders,  he  was  afterwards  deprived  by  a  sentence 
declaratory  quia  mere  laicus.  A  question  arose  whether  a  lease 
^granted  by  him  after  his  admission  was  valid.  Gawdy,  Justice,  [  '788  ] 
was  at  first  of  opinion  that  the  lease  was  void,  because  upon  the 
matter  he  was  never  incumbent ;  but  Popham  and  Fbnner  contra^ 
"for  it  would  be  mischievous  if  all  the  Acts  by  such  averments 
should   be  drawn  in  question.    And  every  one  agreed  that  all 

(1)  Cro.  Eliz.  776. 
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Rrg.         spiritual  acts,  as  marriages,  &c.,  by  such  an  one,  during  the  time 
MiLLis.      that  he  is  parson,  are  good ;  "  and  so,  with  the  assent  of  Gawdy, 
they  resolved  to  adjudge  it. 

I  must  likewise  observe  that  there  might  have  been  great 
difficulty  in  determining  what  kind  of  priest  is  a  good  priest  to 
celebrate  a  marriage ;  the  test  being,  not  whether  he  be  a  clergy- 
man of  the  Established  Church,  but  whether  he  has  been  ordained 
by  a  Bishop.  Is  a  priest  of  the  Greek  Church  sufficient  ?  or  of  the 
Christian  Church  of  Abyssinia  ?  or  of  the  Lutheran  Church,  which 
maintains  episcopacy  in  Denmark  and  Sweden,  while  in  other 
countries  it  is  governed  by  a  consistory  of  ecclesiastics,  by  whom 
orders  are  conferred?  Upon  a  question  of  the  validity  of  a 
marriage  by  a  priest  of  a  foreign  Church,  by  whom  and  on  what 
principle,  between  the  time  of  the  Beformation  and  the  passing  of 
Lord  Hardwicke's  Act,  would  the  sufficiency  of  his  orders  have 
been  tried?  Before  the  Beformation  there  would  have  been  no 
difficulty,  for  the  only  orders  recognised  would  have  been  those  of 
the  Church  of  Bome ;  but  that  test  cannot  now  be  applied,  as  a 
priest  ordained  by  an  English  Protestant  Bishop  would  not  be 
competent,  for  there  is  no  reciprocity  between  the  Church  of  Bome 
and  the  Church  of  England  on  this  subject ;  as  English  episcopalian 
orders  are  not  recognised  by  the  Church  of  Bome,  and  a  clergyman 
of  the  Church  of  England  conforming  to  the  Church  of  Bome  must 
[  *789  ]  be  re-ordained  by  a  Boman  *Catholic  Bishop.  Although  now  no 
orders  are  recognised  by  the  Church  of  England  except  those 
conferred  by  a  Bishop,  there  seems  for  some  time  after  the 
Beformation  to  have  been  considerable  laxity  upon  this  subject.  It 
would  appear  that  clergymen  ordained  by  foreign  Churches  which 
had  laid  aside  episcopacy,  were  admitted  into  English  benefices 
without  being  re-ordained.  Dr.  Whittingham,  who  had  been 
ordained  by  the  Swiss  clergy,  and  never  by  a  Bishop,  was  appointed 
Dean  of  Durham,  and  held  the  office  many  years,  till  he  died. 
Archbishop  Grindall,  in  1582,  issued  a  licence  to  Mr.  John  Morrison, 
stating  that  as  he  had  been  ordained  to  sacred  orders  and  the  holy 
ministry  five  years  before,  in  the  kingdom  of  Scotland,  by  the 
imposition  of  hands,  according  to  the  laudable  forms  and  rites  of 
the  reformed  Church  of  Scotland,  "  We,  therefore,  as  much  as  in 
us  lies  and  as  by  right  we  may,  approving  and  ratifying  the  form  of 
your  ordination  as  aforesaid,  grant  unto  you  a  licence  and  faculty 
that  in  such  orders  by  you  taken,  you  may  have  power,  throughout 
the  whole  province  of  Canterbury,  to  celebrate  divine  offices,  to 
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minister  the  Bacraments,"  &c.    Would  a  marriage  celebrated  by        Rbo. 
Dr.  Whittingham  or  by  Mr.  Morrison,  in  the  reign  of  Elizabeth,       millis. 
have  been  held  void  ? 

It  is  remarkable  that  in  the  Act  of  Uniformity  (section  15),  there 
is  a  provision  ''  that  the  penalties  in  this  Act  shall  not  extend  to  the 
foreigners  or  aliens  of  the  foreign  reformed  Churches,  allowed  or  to 
be  allowed  by  the  King's  Majesty,  his  heirs,  or  successors,  in 
England.*'  Suppose  that  Charles  II.  had  allowed,  as  he  might 
have  done,  clergymen  of  the  Church  of  Geneva  to  officiate  in 
England,  would  marriages  by  them  have  been  void  because  they 
had  not  been  episcopally  ordained  ?  Such  clergymen  could  *not  [  *790  ] 
have  been  recognised  as  priests  when  the  common  law  took  its 
origin  ;  nor  any  clergy  not  allowed  by  the  Pope. 

The  question  again  arises,  by  what  authority  a  new  class  of 
persons,  viz.  Protestant  clergymen,  disclaimed  by  the  Pope,  are 
permitted  to  celebrate  a  valid  marriage,  who  could  not  have  done  so 
at  the  common  law,  and  there  having  been  no  statute  to  alter  the 
law  upon  the  subject  ?  Is  not  the  solution  of  the  difficulty  this, 
that  at  the  common  law  the  interposition  of  a  priest  was  not 
necessary  to  the  validity  of  the  marriage  for  civil  purposes, 
although  the  Church,  treating  marriage  as  a  sacrament,  from 
time  to  time  varied  the  forms  which  it  declared  necessary  to 
constitute  a  regular  marriage  such  as  the  Church  would  entirely 
approve? 

I  now  come  to  a  difficulty  met,  I  confess,  boldly  by  the  Judges ; 
the  consideration  of  the  marriages  of  Quakers,  which  we  are  now 
told  are  all  invalid,  because  not  contracted  before  a  priest 
episcopally  ordained.  I  admit  that  this  consequence  follows 
inevitably  from  the  doctrine  contended  for,  and  that  the  validity  of 
these  marriages  is  a  complete  test  of  that  doctrine.  They  are  left 
by  Lord  Hardwicke's  Act  as  they  were  at  common  law ;  and  they 
cannot  be  good  at  common  law,  if  the  presence  of  a  priest  episcopally 
ordained  was  necessary  to  the  validity  of  marriage.  I  must 
observe,  with  great  deference  to  my  noble  and  learned  friend  (i), 
that  it  never  has  been  thought  till  to-day  that  that  Act  gave  any 
validity  to  Quakers'  marriages,  which  Quakers'  marriages  had  not 
at  common  law;  for  it  merely  excepts  those  marriages  from  the 
operation  of  the  Act,  and  leaves  them  as  it  found  them.  I  will 
by-and-by  cite  the  clause;  it  treats  them  exactly  like  marriages  in 
Scotland. 

(1)  Loxd  Abinger,  who  had  left  the  House. 
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Reg.         The  Lord  Chancellor  : 

9, 

MiLLis.  What  I  understood  the  noble  and  learned  Lord  to  state  was 

f  ^^^  ^  to  adopt  in  substance  the  statement  of  the  Chief  Justice,  who  says, 
''  Since  the  passing  of  the  Marriage  Act  it  has  generally  been 
supposed  that  the  exception  contained  therein  as  to  the  marriages 
of  Quakers  and  Jews,  amounted  to  a  tacit  acknowledgment  by  the 
Legislature,  that  a  marriage  solemnised  with  the  religious  cere- 
monies which  they  were  respectively  known  to  adopt,  ought  to  be 
considered  suflBicient ;  but  before  the  passing  of  that  Act,  when  the 
question  was  left  perfectly  open,  we  find  no  case  in  which  it  has 
been  held  that  a  marriage  between  Quakers  was  a  legal  marriage 
on  the  ground  that  it  was  a  marriage  by  a  contract  per  verba  de 
p7'cesentiy  but,  on  the  contrary,  the  inference  is  strong  that  they 
were  never  considered  legal." 

Lord  Campbell  : 

That  is  exactly  as  I  view  it ;  that  it  is  a  tacit  acknowledgment 
that  the  marriages  were  valid. 

The  Lord  Chancellor  : 

I  do  not  think  that  my  noble  and  learned  friend  meant  to  say 
more  than  merely  to  adopt  that  statement.  If  he  were  present 
I  should  leave  him  to  speak  for  himself,  but  that  is  the  way  I 
understood  it. 

Lord  Campbell  : 

He  seemed  to  draw  a  line  of  distinction  between  Quaker  marriages 
before  Lord  Hardwicke's  Marriage  Act,  and  since. 

Lord  Brougham  : 
So  I  understood  it. 

Lord  Campbell  : 

But  is  not  the  18th  section  of  26  Geo.  II.  c.  88,  a  legislative 
declaration  that  such  marriages,  if  contracted  so  that  the  parties 
intended  they  should  constitute  the  relation  of  husband  and  wife, 
[  •792  ]  were  valid  before  the  Act  passed,  and  should  *continue  valid  ? 
The  words  are,  ''  That  nothing  in  this  Act  contained  shall  extend 
to  that  part  of  Great  Britain  called  Scotland,  nor  to  any  marriages 
amongst  the  people  called  Quakers,  or  amongst  the  persons 
professing  the  Jewish  religion,  where  both  the  parties  to  any  such 
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marriage  shall  be  of  the  people  called  Quakers,  or  persons  professing        Reg. 
the  Jewish  religion,  respectively,  nor  to  any  marriage  solemnised       milus. 
beyond  the  seas."     Marriages  were  valid  in  Scotland  before  the 
passing  of  the  Act  without  the  intervention  of  a  priest  in  orders, 
and  80  they  were  to  continue. 

The  sect  of  Quakers  had  existed  in  England  for  150  years 
before  the  Marriage  Act  passed.  They  did  not  recognise  any  order 
of  priesthood,  and  they  had  contracted  marriage  by  a  ceremony 
which  took  place  only  among  members  of  their  own  persuasion. 
They  would  have  considered  it  sinful  to  be  married  in  a  church,  or 
to  have  been  united  by  a  clergyman.  They  would  have  submitted  to 
any  penalty  or  punishment,  rather  than  submit  to  the  ceremony  of 
marriage  prescribed  by  the  Church  of  England.  They  could  not  be 
brought  under  the  operation  of  the  new  Act.  What  was  the  intention 
of  the  Legislature  respecting  their  past  and  future  condition  ?  Was 
it  meant  that  they  should  be  considered  as  then  all  living  in  con- 
cubinage, their  children  being  all  illegitimate;  and  that  they 
should  be  incapable  of  entering  into  lawful  wedlock  in  all  time  to 
come  ?  If  there  had  been  then  any  grave  doubt  as  to  the  validity 
of  their  marriages  entered  into  according  to  their  own  forms, 
would  there  not  have  been  an  enactment  giving  validity  to  such 
marriages?  As  to  the  taking  of  oaths  in  Courts  of  Justice,  a 
matter  of  much  less  consequence,  relief  had  long  before  been 
afforded  to  them.  The  statute  6  &  7  Will.  III.  c.  6,  when  properly 
examined,  I  think  *furnishes  strong  evidence  to  show  that  these  [  'tss  ] 
were  legal  marriages.  The  Act  is  "  for  granting  to  his  Majesty 
certain  rates  and  duties  ui>on  marriages,  births,  and  burials." 
Quakers  marrying  are  expressly  subjected  to  the  duty.  In  one 
place  the  marriage  between  them  is  called  a  pretended  marriage ; 
but  by  this  uncivil  expression  was  it  intended  to  declare  that  the 
marriage  was  void,  and  to  levy  a  tax  upon  concubinage  ?  On  the 
contrary,  it  is  declared  that  **  any  such  marriage  or  pretended 
marriage  shall  be  of  the  same  force  and  nature  as  if  the  Act  had 
not  been  mada"  The  tax  is  imposed  on  any  other  persons  who 
should  cohabit  and  live  together  as  man  and  wife;  affording  a 
strong  evidence  that  marriage  was  then  constituted  by  cohabitation 
and  living  together  as  man  and  wife. 

In  1661,  a  marriage  between  Quakers  according  to  their  own 
ceremonies,  was  held  valid  at  Nisi  Prius  in  an  action  of  ejectment, 
and  the  ruling  appears  to  have  been  acquiesced  in  (i).    The  casual 
(1)  1  Hagg.  Cons.  Eep.  App.  9. 
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Rro.        doubt  imputed  to  Lord  Hale,  when  he  directed  a  case  to   be 
MiLLie.      made  as  to  the  validity  of  a  Quaker  marriage,  can  be  entitled  to 
no  weight. 

Since  the  Marriage  Act  in  1758,  down  to  the  present  day, 
Quakers,  many  of  them  men  not  only  of  great  wealth  but  highly 
educated,  not  only  distinguished  for  literature  and  science,  but 
eminent  lawyers,  and  ladies,  not  only  of  the  strictest  virtue  and  the 
most  refined  delicacy,  but  of  the  most  brilliant  talents  and  accom- 
plishments, have  contracted  marriage  according  to  the  forms  of 
their  religion,  without  the  most  distant  suspicion  that  in  doing  so 
they  were  violating  the  law  of  God  or  of  man.  I  confess  I  should 
like  to  know  whether  all  the  Judges  who  have  concurred  in  the 
[  *794  ]  opinion  that  a  marriage  is  void  by  the  common  *law  if  not 
celebrated  in  the  presence  of  a  priest  in  episcopal  orders,  are  of 
opinion  that  all  Quakers,  male  and  female,  cohabiting  as  man  and 
wife,  are  living  in  a  state  of  concubinage,  and  that  all  the  children 
of  all  Quakers  are  illegitimate  ? 

Till  this  controversy  began  by  a  note  of  the  editor  of  a  new 
edition  of  an  obscure  law  book,  I  believe  that  the  validity  of  the 
marriage  of  Quakers  had  not  been  questioned.  Quakers  have 
maintained  actions  for  criminal  conversation,  where  direct  proof  of 
a  valid  marriage  is  to  be  given  :  Deane  v.  Thomas  (i),  Harford  v. 
Morris  (2).  Widowers  and  widows,  being  Quakers,  and  the  children 
of  Quakers,  have  received  administration  in  the  Ecclesiastical 
Courts ;  and  in  cases  of  intestacy,  have  succeeded  to  personal 
property  according  to  the  Statute  of  Distributions.  In  tracing  a 
title  to  real  property,  no  objection  has  ever  been  made  on  the 
ground  that  it  had  been  in  a  Quaker  family,  and  no  doubt  has 
existed  that  the  eldest  son  of  a  Quaker  marriage  would  take  by 
descent  lands  of  which  his  father  died  seised  in  fee  simple.  I 
cannot  help  thinking  that  such  a  general  understanding  and  such 
a  long  course  of  acting  greatly  outweigh  any  nice  scruples  that  may 
now  be  raised  upon  the  subject. 

Most  of  these  observations  apply,  if  possible,  with  greater  strength 
respecting  the  marriages  of  Jews.  It  was  utterly  impossible  that 
Jews  ever  could  have  been  married  by  the  intervention  of  a 
Christian  priest.  In  every  country  where  they  have  inhabited, 
they  have  been  allowed  to  marry  according  t^o  their  own  rites  and 
ceremonies,  and  marriages  so  contracted  have  been  held  valid. 
[  *795  ]  Jews  were  banished  from  this  ^country  from  the  time  of  Edw.  I. 
(1)  31  E.  R  738  (Moo.  &  M.  361).         (2)  1  Hagg.  Cone.  B«p.  App.  9, 
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till  the  time  of  Oliver  Crpmy^ell ;  but  then  they  were  permitted  to  Reo. 
settle,  and  they  did  settle,  in  England  in  considerable  numbers.  millis. 
They  have  married  here  according  to  their  own  rites  and  cere- 
monies, and  their  marriages  so  contracted  have  undoubtedly  been 
considered  valid.  Did  the  Marriage  Act  mean  again  to  banish 
them  from  England,  or  to  prevent  them  from  entering  into  the 
married  state  ?  It  is  said  they  were  considered  as  foreigners. 
There  can  be  no  doubt  that  when  born  in  England,  they  are  in  all 
respects  British  subjects.  But  suppose  they  were  aliens :  aliens  can 
only  contract  marriage  in  England  according  to  the  law  of  England ; 
and  if  by  that  law  the  presence  of  a  priest  episcopally  ordained  were 
necessary  to  the  due  constitution  of  marriage,  without  the  presence 
of  such  a  priest  marriage  could  not  be  lawfully  constituted  between 
any  aliens  in  England.  Therefore,  the  moment  it  is  allowed  that 
in  England  a  marriage  contracted  by  Jews  according  to  their  own 
rites  and  ceremonies  is  valid,  the  doctrine  is  gone  that  by  the 
common  law  the  presence  of  a  priest  episcopally  ordained  was 
necessary  to  the  due  constitution  of  marriage.  Although  the  Lord 
Chief  Justice  intimates  his  opinion  that  Quaker  marriages  are  void, 
he  does  not  say  the  same  of  the  marriages  of  Jews;  and  I  think  it  is 
impossible  that  he  should,  after  the  express  decisions  on  the  subject. 
There  is  the  case  of  Andreas  v.  Andreas,  in  the  Consistory  Court 
in  1737,  before  Dr.  Henchman.  That  was  a  suit  by  a  wife  against 
her  husband,  for  the  restitution  of  conjugal  rights.  The  parties 
were  both  Jews,  and  the  libel  alleged  that  they  were  married 
according  to  the  forms  of  the  Jewish  nation.  Objection  was  made 
that  as  they  had  not  been  married  by  a  Spriest  in  orders,  the  [^796] 
marriage  was  void,  and  the  Court  could  take  no  notice  of  it.  The 
Court  was  of  opinion,  however,  that  as  the  parties  had  contracted 
such  a  marriage  as  would  bind  them  according  to  the  Jewish  forms, 
the  woman  was  entitled  to  a  remedy,  and  that  the  proceeding  would 
well  lie,  and  admitted  the  libel.  Again,  in  the  case  of  Vigevena  v. 
Alvarez  {1),  in  the  Prerogative  Court  in  1794,  before  Sir  William 
Wynne ;  the  libel  pleaded  a  marriage  between  Jews,  according  to 
the  rites  and  ceremonies  of  the  Jewish  religion.  It  was  objected 
that  the  libel  was  bad  upon  the  face  of  it,  and  ought  to  be  rejected ; 
for  that  persons  coming  before  the  Ecclesiastical  Court  to  claim 
any  right  by  marriage,  must  show  the  marriage  to  have  been 
according  to  the  rites  and  ceremonies  of  the  Church  Christian  :  for 
which  Haydon  v.  GovM  was  cited.  Sir  W.  Wynne  said,  that  if  a 
(1)  1  Hagg.  Cons.  Eep.  App.  7. 
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Beg.  Jew  were  called  upon  to  prove  his  marriage,  the  mode  of  proof  mast 
MiLLis.  have  been  conformable  to  the  Jewish  rites ;  particularly  since  the 
Marriage  Act,  which  lays  down  the  law  of  this  country  as  to 
marriages,  with  an  exception  for  Jews  and  Quakers.  That  is  a 
solemn  adjudication  upon  the  validity  of  such  marriages.  Here 
the  allegation  being  that  the  parties  were  married  according  to  the 
rites  of  the  Jewish  Church,  the  Court  thought  that  the  libel  ought 
to  be  admitted ;  as  if  the  allegation  was  proved,  a  valid  marriage 
was  constituted.  In  Linda  v.  BelUario  (i),  which  first  came  before 
Sir  W.  Scott  in  the  Consistory  Court  of  London,  and  then  before 
Sir  W.  Wynne  in  the  Court  of  Arches,  a  Jewish  marriage  was  set 
aside  because  the  ceremonies  prescribed  by  the  Jewish  law  had  not 
been  duly  observed,  although  words  amounting  to  a  contract  per 
[  •797  ]  verba  de  prasenti  *had  passed  between  the  parties ;  but  if  those 
ceremonies  had  been  duly  observed,  the  marriage  would  unques- 
tionably have  been  held  valid,  although  no  Christian  priest  was 
present  at  it.  Lindo  v.  Belisario  was  cited  to  show  that  even 
among  the  Jews,  mere  verba  de  prasenti  will  not  make  marriage 
without  the  religious  ceremony.  This  only  illustrates  what  I  have 
tried  to  explain,  that  the  contract  per  verba  de  prasenti  only 
constitutes  marriage  when  the  parties  intend  that  it  should  do  so 
without  any  subsequent  ceremony ;  but  that  when  a  subsequent 
ceremony  is  necessary  to  the  completion  of  the  marriage,  the  verba 
de  pi'cesenti  only  operate  as  an  executory  contract. 

I  ought  to  observe  that  the  language  of  the  Legislature  in  6  &  7 
Will.  IV.  c.  85,  s.  2,  regulating  the  marriage  of  Quakers  and  Jews 
in  future,  is,  in  my  opinion,  very  strong  to  show  that  their  past 
marriages  were  valid :  "That  the  Society  of  Friends,  commonly 
called  Quakers,  and  also  persons  professing  the  Jewish  religion, 
may  continue  to  contract  and  solemnise  marriages,  according  to 
the  usages  of  the  said  society  and  of  the  said  persons  respectively, 
and  every  such  marriage  is  hereby  declared  and  confirmed  good  in 
law,"  &c.  "  provided  that  notice  to  the  registrar  shall  have  been 
given,"  &c.  A  new  condition  is  imposed,  and  that  being  observed, 
the  parties  continuing  to  contract  and  solemnise  marriage  as  before, 
every  such  marriage  is  declared  and  confirmed  good  in  law.  It 
comes  to  this,  then,  that  marriages  of  Jews  and  Quakers,  excepted 
from  Lord  Hardwicke's  Act,  are  valid  at  common  law,  and  prove 
that  at  common  law  there  might  be  a  marriage  without  the 
intervention  of  a  priest  in  episcopal  orders. 
(1)  Id.  216,  and  App.  7. 
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In  some  parts  of  the  Lobd  Chief  Justice's  opinion  he  intimates  Rbo. 
that  the  condition  required  for  the  validity  *of  a  marriage  is  only  millis. 
that  there  should  he  a  religious  ceremony  performed  on  the  [  *798  ] 
occasion.  However  becoming  and  desirable  it  may  be  that  a 
relation  of  such  deep  importance  should  be  contracted  in  the 
manner  the  most  solemn  and  impressive,  and  that  the  blessing  of 
Heaven  should  be  invoked  on  those  entering  into  it,  I  cannot  find 
that  any  religious  ceremony  has  been  considered  necessary  to  its 
validity.  But  supposing  the  sound  doctrine  to  be  that  some 
religious  ceremony  upon  the  occasion  is  indispensable,  I  think  it 
would  deserve  great  consideration  whether  the  religious  ceremony 
which  the  parties  consider  the  most  sacred  should  not  be  deemed 
sufBcient.  Before  the  Beformation,  when  there  was  a  religious 
ceremony,  it  was  celebrated  by  a  priest  recognised  as  in  orders  by 
the  Church  of  Home.  Since  the  Beformation,  among  members  of 
the  Church  of  England,  it  has  been  celebrated  by  a  priest  whom 
the  Church  of  Bome  would  consider  a  mere  layman.  Among 
Protestant  Dissenters  in  England  down  to  the  Marriage  Act,  and 
in  Ireland  down  to  the  present  time,  the  religious  ceremony  has 
been  celebrated  by  a  priest,  not  episcopally  ordained,  but  ordained 
by  the  imposition  of  the  hands  of  those  who  had  been  themselves 
80  ordained,  and  whom  they  consider  duly  commissioned  to  preach 
the  Gospel  of  Jesus  Christ,  and  to  administer  the  sacraments  of 
His  holy  religion ;  although  by  the  Church  of  England  he  is 
considered  only  as  a  layman.  The  question  is,  whether  this 
priest  might  not  as  effectually  perform  the  religious  ceremony 
required  by  the  common  law,  as  the  priest  who  would  have  been 
regarded  as  a  layman  by  the  Church  which  was  dominant  when  the 
common  law  took  its  origin,  and  for  many  centuries  after. 

For  these  reasons,  my  Lords,  I  have  arrived  at  *the  clear  [  '799  ] 
conclusion  that  the  marriage  between  the  prisoner  and  Hester 
Graham  was  a  valid  marriage.  Had  I  regarded  the  question  as 
originally  more  doubtful,  I  should  have  thought  it  right  to  adhere 
to  decisions  by  which  the  law  has  been  considered  settled  for  half 
a  century.  On  questions  of  property  it  has  often  been  said  that  it 
is  the  duty  of  a  Judge  to  support  decisions  which  have  been  some 
time  acquiesced  in,  and  which  have  been  acted  upon,  even  if  he 
would  not  have  concurred  in  them  when  they  were  pronounced ; 
lest  titles  should  be  shaken.  Does  not  this  rule  apply  with 
infinitely  greater  force  to  questions  of  status,  and  most  of  all  to 
questions  respecting  marriage,  on  which  the  happiness  of  individuals 
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BEa.  and  the  welfare  of  society  so  essentially  depend?  Consider  the 
MiLLis.  consequences  of  now  holding  that  by  the  common  law  a  valid 
marriage  cannot  be  contracted  without  the  presence  of  a  priest 
episcopally  ordained.  I  do  not  suppose  that  as  yet  it  is  intended 
to  impeach  marriages  in  Scotland  on  this  ground,  but  hundreds  of 
thousands  of  marriages  which  have  taken  place  in  Ireland  since 
the  time  of  James  I.,  and  the  validity  of  which  had  never  been 
doubted,  are  now  asserted  to  have  been  null.  In  England,  the 
marriages  of  all  Quakers  and  Jews,  and  of  all  persons  who  before 
the  Marriage  Act  may  have  been  married  by  Presbyterian  or  other 
dissenting  ministers,  are  also  asserted  to  have  been  null.  And  do 
not  let  it  be  supposed  that  the  evil  is  confined  to  the  members  of 
those  sects,  with  whom  there  might  be  less  sympathy;  but  the 
members  of  the  Established  Church  may  be  deprived  of  most 
valuable  rights  of  property  by  the  invalidity  of  such  marriages. 
When  we  consider  our  extensive  colonies  in  every  quarter  of 
[  ^800  ]  the  globe,  where  the  common  law  of  ^England  respecting  marriage 
prevails,  the  confusion  and  dismay  will  be  still  greater.  Vast 
numbers  of  marriages  have  been  celebrated  in  the  East  Indies 
and  elsewhere  by  Presbyterian  and  Missionary  ministers  of  various 
persuasions,  under  circumstances  in  which  no  validating  statute 
would  apply  to  them :  and  where  the  attendance  of  a  minister  of 
religion  could  not  be  procured,  many  marriages  have  taken  place 
without  any  scruple  of  the  parties,  or  their  parents  or  relatives, 
before  consuls,  military  officers,  magistrates,  and  captains  of  ships. 
As  to  the  past,  we  may  resort  to  the  clumsy  expedient  of  ex  post 
facto  legislation,  and  enact  that  all  those  marriages  shall  be  as 
valid  and  effectual  as  if  they  had  been  celebrated  by  a  priest  in 
episcopal  orders;  but  what  are  you  to  do  for  the  future?  The 
common  law  in  its  wisdom  accommodates  itself  with  respect  to 
marriage  to  the  varying  circumstances  in  which  the  parties  may 
be  placed.  By  statute  you  must  have  rigid  rules,  to  be  strictly 
complied  with.  Such  rules  have  been  wisely  framed  by  the  last 
Marriage  Act  for  England,  which  proceeds  on  the  principle  that 
marriage  is  a  civil  contract  to  be  accompanied  by  a  religious 
ceremony,  unless  the  parties  are  so  absurd  and  perverted  in  their 
understandings  that  they  object  to  a  religious  ceremony ;  in  which 
case  (which  I  rejoice  to  think  has  been  very  rare)  the  religious 
ceremony  has  been  dispensed  with.  But  the  framing  of  a  similar 
Act  for  Ireland,  which  shall  give  satisfaction  to  the  Established 
Church,  to  the  Boman  Catholic  priesthood  and  population,  and 
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to  the  Presbyterians  and  other  Protestant  Dissenters,  with  the        rbo. 
necessary  machinery  for  notice,  licence,  and  registration,  I  am       millis. 
afraid  will  be  found  a  task  very  difficult  for  any  Government  to 
accomplish.     Then  what  *prospective  provisions  are  to  be  made       [  ♦80i  ] 
for  marriages  between  British  subjects  in  the  colonies,  in  Pagan 
countries,  and  on  the  wide  ocean?    May  you  not  be  driven  to 
enact  that  the  ancient  canon  law,  which  Lord  Stowell,  as  it  is 
now  said,  erroneously  supposed  to  have  been  the  common  law  of 
England,  shall  be  taken  to  be  the  law  of  England  wherever  it 
has  not  been  altered  by  positive  statutes ;  and  thus  reduce  things 
to  the  quiet  and  satisfactory  state  in  which  they  were  before  this 
controversy  arose  ? 

But  a  wiser  and  more  salutary  course  will  be  for  your  Lordships 
judicially  to  decide  that,  according  to  the  opinion  of  Lord  Stowell, 
the  marriage  is  valid,  and  all  legislation  on  the  subject  may  be 
unnecessary.  No  one  can  feel  more  strongly  than  I  do  the  em- 
barrassment of  coming  to  such  a  decision  against  the  unanimous 
opinion  of  the  English  Judges  whom  you  have  consulted ;  but  it  is 
my  duty  to  remind  your  Lordships,  that,  paying  all  due  deference 
to  that  opinion,  you  are  not  bound  by  it.  By  the  constitution  of 
the  country,  judgment  is  to  be  given  on  this  writ  of  error  by  your 
Lordships ;  you  consult  the  Judges  only  to  assist  you  in  coming 
to  a  right  judgment,  and  you  are  to  be  governed  by  their  opinion 
only  in  as  far  as  you  are  persuaded  by  the  reasons  on  which  it  is 
founded.  Your  Lordships  have  repeatedly  reversed  unanimous 
decisions  of  the  fifteen  Judges  of  Scotland,  on  points  of  Scottish  law ; 
and  I  myself  have  several  times  heard  Lord  Eldon  quote  with 
approbation  a  saying,  that  a  decision  of  the  majority,  where  there 
w^as  a  difference  of  opinion  on  the  Bench,  with  the  reasons  of  all 
the  Judges  on  both  sides  of  the  question,  was  more  to  be  regarded 
than  the  unanimous  decision  of  the  whole,  pronounced  by  a  single 
Judge ;  which  raised  in  his  mind  a  suspicion  *that  some  might  [  «802  ] 
have  compromised  their  opinion,  who  might  have  doubted,  and 
who,  had  they  reduced  their  thoughts  into  writing,  not  only  might 
have  confirmed  themselves  in  the  views  originally  taken  by  them,  but 
might  have  brought  over  the  majority.  The  unanimous  opinion  of 
the  English  Judges  on  questions  of  English  law,  has  likewise  several 
times  been  overruled  by  this  House.  If  I  am  to  be  governed  by  the 
authority  of  great  names,  I  must  say,  with  all  respect  for  the 
distinguished  magistrates  now  adorning  the  Bench,  I  cannot  place 
them  higher   than  their  predecessors,  Lord    Holt,  Mr.   Justice 
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Reg.        Gould,  Mr.  Justice  Powis,  Mr.  Justice  Powell,  Lord  Kbnyon,  Lord 
MiLLis.      Ellbnborouoh,  Lord  Chief  Justice  Gibes,  Lord  Wynfobd,  Lord 
Tenterdbn,  and  Lord  Stowbll. 

It  is  a  great  consolation  to  me  to  find  that  the  name  of  my  noble 
and  learned  friend  the  present  Chief  Justice  of  England,  is  to  be 
added  to  this  illustrious  list. 

Lord  Bbougham  stated  that  Lord  Denman  concurred  with  Lord 
Campbell  and  himself  on  this  subject ;  but  hoped  that  the  noble 
and  learned  Lord,  who  was  then  on  circuit,  would  be  able  to  attend 
to  give  his  reasons  in  person. 

Lord  Campbell  : 

Your  Lordships  should  likewise  bear  in  mind,  that  two  of  the 
common-law  Judges,  Mr.  Justice  Coltman  and  Mr.  Justice  Wightman, 
have  not  expressed  any  opinion  upon  the  question ;  and  that  the 
two  Judges  of  the  Ecclesiastical  Courts,  who  are  Privy  Councillors 
and  might  have  been  summoned  by  your  Lordships  (who  would 
have  been  peculiarly  well  qualified  to  assist  you  on  such  a  question), 
might  have  adhered  to  the  doctrine  upon  marriage,  which  has 
uniformly  prevailed  in  Doctors'  Commons  from  the  most  remote 
times  to  the  present  hour. 
[  808  ]  Supposing  the  first  marriage  to  be  valid,  that  the  prisoner  was 

"  married  "  within  the  meaning  of  10  Geo.  IV.  c.  84,  and  so  guilty 
of  bigamy  by  marrying  again,  I  cannot  doubt  for  one  moment ; 
and  my  opinion  would  have  been  the  same  if  the  second  marriage 
had  been  exactly  in  the  same  form  as  the  first,  instead  of  being  in 
a  church  according  to  the  rites  and  ceremonies  of  the  Church  of 
England.  How  can  this  be  considered  a  mere  executory  contract 
not  intended  to  operate  as  marriage  till  publicly  solemnised,  when 
the  parties  were  actually  married  by  a  minister  of  religion,  who 
they  believed  had  power  to  marry  them,  and  after  receiving  the 
nuptial  benediction  from  him,  lived  together  as  husband  and  wife  ? 

I  must  therefore  very  humbly  advise  your  Lordships  to  reverse 
the  judgment  of  the  Court  of  Queen's  Bench  in  Ireland^  and  to  give 
judgment  for  the  Crown. 

The  Lobd  Chancellob  : 

The  course  I  should  propose  to  your  Lordships  is,  to  postpone 
the  further  consideration  of  this  case.     With  respect  to  the  pro- 
position which  has  been  made  by  my  noble  and  learned  friend  (i) 
(1)  Lord  Brougham,  ante,  p.  191. 
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for  calling  in  the  assistance  of  the  Judges  of  the  Ecclesiastical        Reg. 

Court,  I  doubt  very  much  whether  it  would  be  consistent  with  the       millis. 

forms  of  this  House.    I  presume  that  the  suggestion  is  founded 

upon  what  is  stated  by  the  Lord  Chief  Justice  in  his  judgment, 

that  as  far  as  related  to  the  ecclesiastical  part  of  the  question,  the 

learned  Judges  had  not  been  able  to  give  that  attention  to  the 

subject  which  they  were  desirous  of  giving,  and  which  they  would 

have  given  under  other  circumstances.    I  am  afraid  that  the 

utmost  that  could  be  done,  would  be  to  hear  ^civilians  at  the  Bar.       [  *^04  ] 

I  doubt  whether  we  can  take  the  advice  of  civilians.    From  what 

the  learned  Chief  Justice  says,  speaking  of  the  ecclesiastical  law  (i), 

it  is  quite  obvious  that  the  Judges  feel  that  they  had  not  had  sufB- 

cient  time  to  consider,  with  the  attention  and  care  they  would  have 

desired  to  give,  this  very  important  part  of  the  subject. 

Lord  Brougham  : 

I  am  quite  aware  of  the  difSculty  to  which  my  noble  and  learned 
friend  refers.  My  suggestion  was  grounded  upon  the  ancient 
practice  of  this  House  having  the  attendance  of  Privy  Councillors. 
It  is  not  as  Judges  of  the  Ecclesiastical  Court  that  I  proposed 
their  assistance  being  obtained,  but  as  Privy  Councillors,  which  the 
learned  Judges  of  that  Court  always  are ;  but  it  requires  a  further 
consideration,  and  I  only  throw  it  out  as  a  suggestion. 

Lord  Campbell  : 

In  Mr.  Macqueen*s  book  it  is  stated  (2)  that  Privy  Councillors 
used  to  attend  to  assist  the  House  in  judicial  matters;  and  I 
apprehend  that  the  Judges  of  the  Ecclesiastical  Courts,  who  are 
Privy  Councillors,  would  have  been  able  in  this  case  to  render 
your  Lordships  valuable  assistance.  But,  however,  this  may  be 
made  the  subject  of  future  consideration.  I  shall  not  oppose 
further  argument,  although  I  am  now  prepared  to  decide  the  first 
marriage  to  be  valid,  and  to  give  judgment  for  the  Crown. 

The  further  consideration  of  the  cause  was  postponed. 

Lord  Drnman  :  1843. 

In  approaching  this  great  subject,  I  wish,  in  the  first  place,  to  HIL, 

declare  my  entire  concurrence  *with  those  who  think  that  this  Court  [  •805  ] 
of  Error  ought  to  give  a  judgment  upon  the  question  which  is 

(1)  Ante,  pp.  137,  153,  154.  (2)  Page  671  tt  se^j. 


236  1844.     H.  L.     10  CL.  &  PIN.  805—806.  [r.r. 

Bbo.  brought  before  them.  Whatever  the  law  is,  I  think  it  ought  to  be 
MiLLis.  ascertained  and  declared.  The  consequences  are  of  immense  im- 
portance to  individuals,  inasmuch  as  the  present,  decision  acquits 
the  prisoner  of  bigamy,  by  assuming  that  she  with  whom  he  first 
contracted  marriage  is  not  his  wife,  but  his  concubine,  and  all  their 
children  illegitimate.  In  prosecutions  of  this  nature  both  marriages 
are  under  discussion ;  and  it  is  often  no  more  desirable  for  the  first 
wife  to  prove  that  she  holds  that  relation,  and  enjoys  the  rights 
which  flow  from  it,  than  it  is  for  the  second  wife  to  be  released 
from  the  tie  into  which  she  has  been  entrapped.  But  this  judg- 
ment annuls  the  first  contract,  to  the  disgrace  and  prejudice  of  the 
female,  and  fixes  the  second,  to  the  end  of  life,  upon  one  who 
might  probably  be  happy  to  escape  from  it. 

The  more  general  consequences  of  this  decision  are  important  to 
an  extent  which  cannot  be  calculated.  It  will  affect  all  marriages 
contracted  by  British  subjects  in  foreign  countries  where  no 
municipal  laws  prevail,  on  the  high  seas,  and  many  in  our  own 
colonies,  as  well  as  the  discussion  of  all  marriages  which  may  have 
been  contracted  in  this  country  before  the  Marriage  Act.  Probably 
some  of  these  may  yet  become  the  subject  of  controversy  in  the 
Courts  of  Law ;  and  all,  in  my  opinion,  ought  to  be  decided  by  the 
law  as  it  now  stands  ;  not  disposed  of  by  some  sweeping  legislative 
enactment,  varying  the  legal  rights  and  permanent  interests  of 
thousands  who  cannot  be  heard  in  their  own  behalf. 

After  what  has  taken  place  in  this  cause,  the  subject  itself  must 
be  confessed  to  be  full  of  difficulty ;  a  difficulty  greatly  increased 
[  *806  ]  by  the  respect  and  admiration  *  which  we  have  habitually  felt  for 
the  learning  and  attainments  of  the  Irish  Judges.  Yet  I  cannot 
claim  the  praise  of  courage  in  scrutinising  what  they  have  laid 
down,  for  to  decline  that  task  would  be  to  abdicate  the  functions  of 
a  court  of  error.  The  single  duty  of  such  a  Court  is,  to  enter  freely 
into  the  examination  of  what  it  is  called  to  review,  with  reference 
only  to  the  correctness  of  the  reasoning  and  the  validity  of  the 
judgment,  admitting  no  other  influence  from  the  authority  of  the 
former  tribunal  than  the  necessity  of  canvassing  all  its  proceedings 
with  caution,  deference,  and  distrust  of  ourselves,  when  we  may 
discover  grounds  for  dissent.  This  course  I  have  pursued:  I 
carefully  studied  as  well  the  arguments  in  the  Court  of  Queen's 
Bench  in  Dublin,  as  the  judgments  which  were  pronounced  upon 
them ;  I  heard  the  able  discussion  at  the  Bar  of  this  House,  and 
have  since  attentively  read  the  notes  of  it,  and  I  came  to  my 
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conclasion  with  no  other  hesitation  in  my  own  mind  than  what  was        Beo. 
prodaced  by  the  feelings  to  which  I  have  alluded ;  and  I  am  now       millib. 
compelled  to  declare  my  conviction  that  the  opinion  delivered  by 
the  majority  of  those  able  Judges  is  not  conformable  to  the  law  of 
England. 

The  great  mistake  (if  I  may  so  express  myself  without  offence) 
which  appears  to  me  to  have  been  committed  is,  that  of  reversing 
the  order  of  proof.  The  burden  has  been  supposed  to  lie  upon  those 
who  assert  that  a  marriage  may  be  lawful  without  the  intervention 
of  a  priest  Now,  I  most  confidently  maintain  that  marriage,  being 
a  civil  contract  flowing  from  the  natural  law,  must  be  taken  as 
lawful  till  some  enactment  which  annuls  it  can  be  produced  and 
proved  by  those  who  deny  its  lawfulness.  This  mistake  (as  I  think) 
pervades,  in  a  still  more  striking  ^manner,  the  opinions  of  those  [  *807  ] 
learned  Judges  who  have  been  consulted  by  your  Lordships.  The 
contract  is  lawful  in  its  nature ;  its  language  is  plain ;  it  is  entered 
into  by  parties  competent  to  contract ;  surely,  then,  it  must  bind 
those  parties  to  the  extent  of  the  stipulation,  unless  there  is  some 
enactment  that  it  shall  not  bind  them.  I  can  see  no  difference  in 
this  respect  between  marriage  and  any  other  lawful  contract. 
Surely  it  behoves  those  who  say  there  is  such  an  enactment  to 
point  it  out  distinctly,  and  to  show  where  it  exists ;  and  if  it  does 
not  exist  in  specie,  then  to  give  the  clearest  proof,  by  conclusive 
reasoning  on  collateral  circumstances,  that  it  has  been  acted  upon 
as  a  law.  All  will  admit  that  marriage  de  facto  may  be  vitiated  by 
non-compliance  with  such  a  law,  and  that  possibly  the  law  may  be 
traced  in  the  history  of  society,  though  nowhere  to  be  found  in 
words  and  sentences.  It  may  be  inferred  from  decisions  and 
authorities,  and  from  the  text  writers  on  the  subject.  We  only 
require  that  it  should  be  so  inferred  by  the  deduction  of  clear 
reason. 

We  must  next  inquire  what  is  the  proposition  to  be  proved  ?  Not 
merely  (as  I  submit)  that  the  Church  has  desired  and  directed  that 
such  and  such  solenmities  shall  attend  the  contract  of  marriage, 
but  that  the  want  of  them  is  fatal  to  the  contract.  It  is  not  enough 
that  there  should  be  strong  requirements  that  the  forms  must  be 
observed,  strong  censures  upon  the  impropriety  and  irregularity 
of  informal  marriages,  but  there  must  be  declarations  of  their 
illegality.  Illegal  in  one  sense  they  must  be  admitted  to  be,  if  they 
depart  from  the  circumstances  which  the  law  prescribes.  But  the 
question  is  on  the  substance,  not  on  the  details.    These  may  be 
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Reg.  wrong,  as  not  entirely  conformable  with  the  law ;  and  yet  the  law 
MiLLis.  T^^y  give  full  ^effect  to  the  contract  as  to  the  civil  rights  and  status 
[  ♦808  ]  of  the  parties.  Therefore,  I  look  not  to  exhortations,  denunciations, 
reproachful  names  cast  on  certain  marriages  and  married  persons 
by  men  of  the  Church,  but  I  look  for  some  authority  promulgating 
the  consequences  that  are  said  to  attach  to  a  marriage  not 
solemnised  as  the  Church  prescribes.  I  cannot  affirm  that  it  is  in 
point  of  fact  void,  till  I  clearly  discern  the  law  which  avoids  it. 

The  first  document  referred  to  is  as  early  as  the  second  century, 
the  letter  of  Pope  Evaristus  to  the  Bishops  of  Africa,  as  showing 
what  was  the  law  of  the  Church  upon  that  subject.  He  denounces, 
he  exhorts,  he  condemns.  He  says  all  these  marriages  are  stupra^ 
adtdteria,  contubemia.  He  deprecates  them  in  the  most  earnest 
language,  and  urges  the  faithful  by  every  consideration  to  abstain 
from  them;  but,  with  all  his  vehement  desire  to  dissuade  from 
secret  marriages,  he  never  once  employs  that  argument  which,  if 
just,  would  have  supplied  the  most  powerful  motive  against  con- 
tracting them.  He  neither  affects  to  annul  them  by  his  own 
authority,  nor  refers  to  the  law  as  doing  so  already.  He  utters  a 
passionate  remonstrance,  but  never  threatens  the  offending  parties 
with  the  nullity  of  their  clandestine  contract.  Could  he  have  over- 
looked a  nullifying  law,  if  such  had  been  in  force?  But,  my 
Lords,  I  go  further  still :  I  say  that  the  very  evil  condemned  is, 
that  marriages  so  contracted  were  binding ;  however  irregular  and 
sinful  in  their  manner,  they,  being  once  made,  were  lawful. 

A  Constitution  of  Archbishop  Lanfranc,  in  the  year  1076,  has 
been  quoted  in  the  course  of  the  argument,  for  the  same  purpose  as 
this  letter  of  Pope  Evaristus.  It  was  little  touched  upon  in  the 
[  '809  ]  Court  of  Queen's  Bench  in  Ireland  ;  but  Mr.  Pemberton  *brought 
forward  a  translation,  which  I  think  rather  a  free  one,  approaching 
nearer  to  the  consequence  of  nullity  than  the  original  words ;  which 
might,  possibly,  be  properly  construed  to  pronounce  such  a  marriage 
sinful,  but  not  declare  it  void.  But  supposing  Lanfranc  to  have 
issued  a  Constitution  in  the  eleventh  century  for  annulling  all 
marriages  not  contracted  in  the  presence  of  a  priest,  did  that 
become,  and  did  it  continue,  the  law  of  England,  in  the  face  of  those 
decretals  of  Pope  Gregory  mentioned  yesterday  in  the  argument  of 
my  noble  and  learned  friend  ?  Could  it  be  the  law  in  force  at  the 
time  when  the  Synod  of  Exeter,  in  1270,  condemned  a  secret  first 
marriage,  because  persons  ignorant  of  it  may  be  entrapped  into  a 
second  marriage,  which  would  be  void  by  reason  of  the  first  ?    The 
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first  marriage  is  there  stated  to  be  objectionable  only  because  it  was        Bbg. 
clandestine,  and  so  might  lead  to  impose  the  consequences  of  con-       millis. 
cubinage  and  illegitimacy  upon  the  wife  and  offspring  of  a  second 
marriage. 

Again,  in  the  fifteenth  century  Archbishop  Bourchier  inveighs 
against  the  same  evil.  He  requires  solemnity  and  publicity  in 
marriages,  to  save  innocent  and  unsuspecting  persons  from  con- 
tracting them  with  those  already  made  man  and  wife  by  a  clandes- 
tine union.  The  purport  is,  let  certain  forms  attend  the  marriage, 
and  ensure  the  registration  of  it,  so  that  its  existence  may  be 
notorious  to  all.  Applying  his  enactment  to  the  facts  of  the 
present  case,  he  would  condemn  the  prisoner  for  not  marrying  his 
first  wife  in  the  face  of  the  Church,  because  he  was  thereby  enabled 
to  induce  the  second  wife  to  yield  to  his  embraces ;  but  still 
more  for  solemnising  the  second  marriage,  which,  in  spite  of  its 
solemnity,  he  considered  void,  because  it  came  too  late  after  a 
marriage  *which,  however  irregular,  created  the  conjugal  relation  [  'Sio  J 
between  the  parties.  If  Lanfranc's  Constitution  had  been  the  law, 
it  is  impossible  that  either  of  those  decrees  should  have  appeared 
in  the  thirteenth  and  the  fifteenth  centuries.  They  demonstrate 
to  my  mind,  that  in  point  of  fact  the  Church  held  the  marriage 
good  which  was  complete  as  a  marriage  contract,  though  not 
celebrated  by  a  priest. 

If  the  law  of  the  Church  was  thus  deficient,  the  municipal  laws 
referred  to  as  the  laws  of  King  Edmund  are  equally  so.  They 
also  prescribe  what  shall  be  done,  though  most  imperfectly ;  they 
require  the  presence  at  the  ceremony  of  a  mass-priest ;  a  description 
not  very  intelligible,  but  explained  as  meaning  a  priest  in  holy 
orders,  presbyterum  saais  ordinibus  constitutum.  This  priest  is  not 
required  to  take  any  part  in  the  proceedings.  This  is  quite 
consistent  with  the  supposition  that  the  want  of  notoriety  was  the 
evil  to  be  remedied,  and  that  the  remedy  would  be  found  in  the 
presence  of  the  most  respectable  neighbour  to  attest  it,  and  of  one 
belonging  to  the  only  lettered  class  by  whom  it  might  be  recorded, 
but  hard  to  reconcile  with  the  notion  that  a  religious  rite  was 
essential  to  the  validity  of  the  contract. 

If  such  was  the  case  by  the  prevailing  law  of  the  land  at  any 
period,  how  has  it  been  changed  ?  That  it  has  not  operation  now, 
is  admitted  on  all  hands;  for  though  the  language  of  pleading 
requires  presbyterum  sacns  ordinibm  constitutum,  the  competency  of 
a  deacon  to  perform  the  ceremony  is  now  universally  acknowledged; 
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Reg.  yet  a  deacon  is  no  more  a  priest  than  is  the  teacher  of  any  dis- 
MiLLis.  senting  congregation.  The  same  remark  applies  to  marriages 
celebrated  by  some  impostor  officiating  as  a  clergyman  without 
any  right  to  that  character;  these  have  been  frequently  declared 
[  *8ii  ]  *valid  and  binding.  There  is  no  middle  class  between  priest  and 
no  priest;  every  one  must  be  the  one  or  the  other.  We  are 
therefore  fully  warranted  in  maintaining  that  if  at  any  time  the 
law  required  the  presence  of  a  priest,  that  law  in  early  times  was 
abrogated  or  became  obsolete :  but  it  seems  to  me  more  rational 
to  infer  that  the  presence  of  the  priest,  however  desirable  for  many 
obvious  advantages,  was  never  made  necessary. 

If  it  should  be  said  that  a  deacon  is  respected  as  a  minister  of 
religion,  and  that  'his  intromission  may  supply  the  absence  of  a 
priest,  because  the  conscience  of  the  parties  would  be  a£fected 
in  the  same  manner;  I  answer,  that  the  Presbyterian  minister 
in  Ireland  might  for  the  same  reason  be  substituted  ;  and,  indeed, 
that  the  conscience  of  a  Christian  would  tell  him  that  he  is  equally 
bound  by  such  a  promise,  whether  it  be  or  be  not  environed  by  a 
religious  ceremony. 

If  previously  to  these  Constitutions  and  decrees  marriage  had 
been  a  thing  prohibited  by  law,  and  requiring  to  be  licensed  by  a 
legal  sanction,  or  if  it  had  been  a  newly-discovered  species  of 
contract,  which  the  ruling  powers  thought  likely  to  be  beneficial, 
and  therefore  determined  upon  introducing,  there  might  be  strong 
reason  for  throwing  the  burden  of  proof  on  those  who  assert  the 
validity  of  the  marriage.  The  creatures  of  positive  law  can  only 
exist  in  the  form  in  which  that  law  created  them ;  but  the  institu- 
tion of  marriage  is  older  than  any  law ;  it  may  be  said  to  exist  by 
the  common  law  of  all  mankind,  subject  to  all  the  varying  forms 
which  expediency  may  dictate,  and  to  any  consequences  that 
legislation  may  attach  to  the  neglect  of  them ;  but  subject  to  those 
alone.  Nothing  in  the  Old  Testament  requires  the  presence  of  a 
priest  at  a  marriage ;  nothing  in  the  New. 
[  812  ]  In  the  early  times  of  Christianity  we  have  no  trace  of  proof  that 

the  priestly  benediction  or  presence  was  required :  up  to  the  period 
of  the  Council  of  Trent,  marriages  might  be  contracted  thronghont 
Christendom  without  the  intervention  of  a  priest.  Then,  if  the 
want  of  that  intervention  has,  by  some  positive  enactment,  the  effect 
of  annulling  the  marriage,  and  if  that  legislative  Act  cannot  be 
produced,  if  no  account  can  be  given  of  its  date,  or  the  occasion  of 
its  passing,  or  the  authority  by  which  it  was  established,  but  I  am 
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to  infer  its  existence  from  a  variety  of  circamstances  collected  Reo. 
from  loose  language  and  equivocal  appearances, — I  must  first  call  millis. 
attention  to  the  extreme  improbabUity  that  a  proceeding  of  such 
immense  importance  should  be  left  to  such  an  uncertain  mode  of 
proof,  instead  of  being  promulgated  with  as  much  distinctness 
as  the  ordinance  of  the  Council  of  Trent,  or  our  own  Clandestine 
Marriage  Act  of  1753.  But,  secondly,  I  must  entreat  your  Lord- 
ships to  consider  how  many  obvious  reasons  there  are  to  induce 
humane  and  considerate  men  to  pause  before  they  would  attach 
the  pain  of  nullity  to  irregularly  contracted  marriages.  The 
husband  would  most  commonly  be  responsible  for  the  irregularity ; 
bat  it  is  the  husband  who  generally  seeks  to  release  himself  from 
the  matrimonial  obligation.  The  wrongdoer  would  be  enabled  to 
take  advantage  of  his  own  wrong,  and,  for  the  purpose  of  indulging 
in  a  career  of  vicious  propensity,  to  sacrifice  the  rights,  the 
interests,  and  the  honour  of  those  to  whom  he  is  bound  by  the 
strongest  ties  which  nature  and  justice  can  impose. 

Besides,  in  the  early  stages  of  society  the  attendance  of  a  priest 
might  in  various  cases  be  impossible,  or  it  might  be  refused  from 
personal  and  unworthy  motives,  which  even  the  Church  would 
strongly  condemn  in  its  *minister.  Can  we  believe  that  the  power  [  'sis  ] 
of  marrying  should  be  left  entirely  to  his  caprice,  or  to  the  acci- 
dental circumstances  which  might  permit  or  forbid  him  to  visit  the 
district  where  the  parties  dwelt  ?  Is  it  not  much  easier  to  believe, 
and  much  more  respectful  to  the  Church  to  believe,  that  while  it 
would  issue  directory  instructions  as  to  the  course  it  required  the 
faithful  to  pursue,  and  might  even  pronounce  its  censures  on  any 
who  neglected  them,  it  would  yet  long  pause  and  deliberate  before 
it  assisted  parties  to  take  advantage  of  the  defect  to  nullify  their 
own  marriage  contract  ? 

Looking  to  the  most  ancient  authorities  among  the  text  writers 
on  general  law,  I  find  them  frequently  declaring  that  the  contract 
is  completed  by  the  act  of  the  parties  alone  ;  a  strong  direct  proof 
that  no  law  of  nullity  was  known  in  their  time,  and  a  challenge  to 
the  makers  of  such  a  law  to  proclaim  its  passing.  The  opposite 
opinion  of  other  writers  is  of  much  less  weight,  because  their  pro- 
position did  not  rest  on  opinion,  but  on  positive  enactment,  that 
might  at  once,  if  it  existed,  be  pointed  out.  The  opinions  of  learned 
men  on  our  law  are  so  nearly  balanced,  that  I  doubt  whether  there 
is  any  one  of  the  passages  that  has  been  quoted  against  the  validity 
of  these  marriages,  which  might  not  with  equal  plausibility  be  so 
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Reg.         construed  as  to  arrange  itself  on  the  other  side  of  the  argument. 

MiLLTs.  Perkins's  learned  work  puts  forward  some  particular  propositions, 
from  which  it  has  been  inferred  that  by  the  old  law  of  England, 
marriages  without  the  intervention  of  a  priest  were  no  marriages. 
But  he  states  that  the  law  applicable  to  the  case  had  in  his  time 
undergone  alteration.  How  came  it  to  be  altered  ?  How  unsettled 
and  varying  the  law  here  supposed  !     How  unlike  the  distinctness 

[  ♦814  ]  and  force  *requisite  for  a  severe  penal  enactment !  That  which 
was  the  law  in  the  time  of  Queen  Elizabeth,  must  have  been  the 
law  in  the  time  of  Henry  III,  We  accept  his  admission  that  such 
was  not  the  law  in  the  latter  reign,  but  we  also  deny  that  it  was 
such  in  the  former.  The  case  in  the  Year  Books,  upon  which  his 
first  opinion  was  founded,  clearly  does  not  support  it.  I  took  the 
pains  to  translate  that  case  as  the  argument  proceeded,  and  the 
learned  counsel  perceived  that  Perkins  had  mistaken  its  import. 
No  man  now  contends  for  it. 

Some  cases  are,  however,  cited  to  prove  the  necessity  for  a 
priest's  presence  at  a  marriage.  FoxcrofVs  is  the  first.  But  does 
it  make  out  the  proposition  ?  It  proves  that  the  presence  of  no  less 
a  priest  than  the  Bishop  of  London  was  not  sufficient.  If  the 
decision  is  correct,  the  marriage  must  have  been  vitiated  for  some 
other  circumstance,  and  those  that  accompanied  the  marriage  were 
no  doubt  singular.  Another  of  these  decisions  was  Del  HeUVs 
case,  in  which  no  priest  but  the  parish  priest  was  held  sufficient  to 
solemnise  a  marriage.  These  decisions  are  evidently  of  no  value, 
because  they  prove  too  much.  So  also  in  modem  times,  when 
ScHnishire  v.  Scrimshire  (i)  was  decided  by  Sir  E.  Simpson  against 
a  marriage  celebrated  by  a  Boman  Catholic  priest,  he  committed 
an  error  now  condemned  by  the  unanimous  voice  of  all  lawyers. 
These  are  manifestly  worthless  decisions,  and  we  shall  vainly 
attempt  to  select  from  them  any  sound  principle. 

Most  of  the  other  cases  appearing  in  our  later  reports  may  be 
employed  by  ingenuity  on  either  side.     Such  is  Bunting  v.  Leping- 

[  *816  ]  well  (2).  I  feel  that  neither  *party  can  claim  it  as  conclusive.  It 
was  very  carefully  sifted  yesterday,  with  some  fresh  light  thrown 
upon  it  by  a  more  correct  translation  of  the  Latin  record.  I  do 
not  think  it  necessary  to  comment  more  largely  on  the  facts ; 
but  it  suggests  the  remark,  that  another  fallacy  appears  to  have 
insinuated  itself  into  the  argument,  with  reference  to  the  meaning 
of  those  weighty  words,  "  a  contract  per  verba  de  prasenti.*'  They 
(1)  2  Hagg.  Cons.  Bep.  395.  (2)  4  Co.  Bep.  29 ;  Moor.  169. 
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seem  to  have  been  taken  to  import  a  present  agreement  to  Reg. 
marry  at  a  future  time,  and  not  an  agreement  presently  executed,  millis. 
whereby  the  parties  declared  themselves  man  and  wife  at  that  very 
moment.  If  the  former  meaning  should  prevail,  we  all  allow  that 
it  could  only  found  a  right  to  sue  for  the  completion  of  the  contract, 
or  for  damages  on  breach  of  the  promise ;  but  the  latter  is,  beyond  all 
dispute,  the  true  meaning ;  and  thus  the  question  recurs,  wherefore 
is  not  this  executed  contract  what  it  purports  to  be  ? 

So  much  reliance  has  been  placed  on  one  authority  that  I  cannot 
excuse  myself  from  a  full  consideration  of  it ;  it  is  a  case  supposed 
to  be  stated  as  law  by  Lord  Hale,  and  appears  in  a  note  to  Coke 
upon  Littleton  (i).  The  case  was  this :  A.  entered  into  a  contract  of 
marriage  with  B. ;  A.  then  actually  married  in  church  another  person; 
then  B.  compelled  A.  to  perform  the  marriage  ceremony  with  B.  by 
sentence  of  the  Court.  A.,  the  husband,  in  the  meantime  between 
the  sentence  and  the  solemnisation,  had  conveyed  away  his  land 
perfrmideni  mediate,  during  the  time  of  the  excommunication  which 
he  had  incurred  by  disobeying  the  sentence.  The  Court  of  Common 
Fleas  had  held,  that  on  the  death  of  A.,  the  wife  to  whom  ^he  had  [  *816  ] 
first  contracted  himself,  and  whom  he  had  been  thereupon  com- 
pelled to  marry  by  sentence  of  the  Spiritual  Court,  was  entitled  to 
her  dower  out  of  the  lands  which  he  had  alienated  during  that 
interval.  From  the  judgment  of  the  Common  Pleas  an  appeal  was 
preferred  before  some  Court  bearing  the  style  and  title  ''  Coram 
liege  et  Concilio,''  and  the  judgment  is  there  said  to  have  been 
reversed ;  and  by  the  appellate  jurisdiction  the  wife  was  held  to  be 
thus  cheated  out  of  her  dower. 

Now,  first,  on  the  nature  of  the  points  decided,  it  appears  to 
me  that  the  opinion  of  the  inferior  Court  was  sound  and  just, 
and  that  the  opposite  doctrine  upon  its  own  face  condemns 
itself.  It  is  to  me  perfectly  clear  that  the  marriage  solemnised 
between  A.  and  B.  in  the  face  of  the  Church  had  relation  to  the 
time  of  the  contract,  and  set  up  that  contract  as  binding  from 
that  time.  It  could  not  otherwise  supersede  the  later  marriage 
performed  in  the  face  of  the  Church  and  with  all  its  forms,  nor 
render  illegitimate  the  children  of  such  later  marriage.  That  this 
was  its  operation  was  proved  by  the  quotation  of  Lord  Chief 
Jbstice  TiNDAL  from  Boilers  Abridgment,  where  it  is  said  that  a 
divorce  by  reason  of  precontract  bastardises  the  subsequent  issue. 
Then,  by  the  principle  of  relation,  all  things  stood  in  the  same 

(1)  33  a,  n.  10. 
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Ueg.  position,  as  to  the  rights  of  the  several  parties  at  the  time  of  the 
MiLLis.  solemnisation,  which  they  had  occupied  at  the  period  of  the  con- 
tract ;  and  whatever  rights  the  wife  at  that  time  enjoyed  over  her 
husband's  land,  she  must  have  retained  at  that  of  the  solemnisation. 
It  seems  to  follow  as  a  consequence,  or  rather  to  be  the  self-same 
proposition,  that  by  alienating  the  land  at  a  subsequent  period,  the 
husband  could  defeat  no  right  of  hers  to  dower ;  and  this  is  the 
[  *8i7  ]  more  stinkingly  true,  ^because  fraud  is  found  as  a  fact  in  the  case. 
Another  peculiarity  belongs  to  the  transaction  which  formed  the 
subject  of  that  antiquated  lawsuit:  the  husband  was  actually 
excommunicated  at  the  time  of  alienating;  that  is,  he  was  in  a 
condition  in  which  a  man  is  disabled  from  performing  any  act 
whatever,  or  entering  into  any  of  the  ordinary  transactions  of  life  ; 
yet  this  his  act  was  permitted  to  be  available  for  the  very  purpose 
of  getting  rid  of  an  obligation  clearly  created  against  him,  in  favour 
of  his  wife,  by  a  contract  afterwards  carried  into  effect  through  the 
medium  of  that  very  sentence  of  excommunication. 

Observations  alone  upon  a  case  we  may  think  insufficient  to 
destroy  its  authority,  if  emanating  from  a  jurisdiction  known  to 
the  law  and  constitution  of  the  country  ;  but  from  what  Court  does 
this  extraordinary  judgment  come?  '*  Coram  Rege  et  Concilio'^ 
has  been  said  to  describe  a  Court  of  very  high  authority,  composed 
of  some  of  the  eminent  Officers  of  State  and  Judges;  but  on  looking 
at  Lord  Hale's  Treatise  on  the  Jurisdiction  of  this  House,  I  find 
that  such  Court  is  not  the  only  one  indicated  by  the  title  just  men- 
tioned. There  are  many.  One  of  them  should  seem  to  be  this 
very  House  of  Parliament,  which  is  now  in  deliberation  on  the  law 
there  laid  down;  if,  indeed,  this  House  had  in  the  time  of  Edward  I. 
a  separate  existence.  "  Sometimes,"  says  Lord  Hale,  "  we  shall 
find,  and  that  very  often,  that  the  style  *  Coram  Nobis  ct  Concilia ^^ 
generally,  in  Parliament  time,  is  intended  of  the  Lords'  House, 
as  appears  by  the  precedents  thereof  in  the  writs  of  the  King  or 
petitions  of  error  in  both  Houses," 

Now,  I  must  inquire  what  knowledge  we  possess  of  the  judicial 
proceedings  of  the  Lords'  House,  or  of  the  Parliament,  in  the  reign 
[  •818  ]  of  Edward  I.  ?  ♦Are  we  sufficiently  aware  of  the  principle  on  which 
they  acted ;  whether  they  held  themselves  bound  by  law,  or  thought 
it  right  to  resort  to  some  notions  of  equity,  or,  finally,  assumed  the 
freedom  of  disposing  pro  re  natdy  according  to  the  circumstances 
of  families,  of  the  interests  of  their  several  members?  Whether 
they  professed  to  apply  the  law,  or  to  do  equity,  or  to  confer 
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favours,  we  may  believe  that  individual  canvassing  or  powerful  Reg. 
influence  might  not  be  altogether  excluded  from  their  minds  ;  and  mil'lis. 
this  may  account  for  the  fact  which  is  stated  to  me,  that,  except 
this  single  and  most  questionable  decision,  not  a  judgment  or  a 
fUctum  of  that  Court,  whatever  it  may  have  been,  is  reported  in  any 
one  of  our  books.  That  case  is,  however,  supposed  to  derive  great 
authority  from  the  adoption  of  Lord  Hale.  Now,  what  is  the 
adoption  of  Lord  Hale  ?  We  are  informed,  in  the  preface  to  the 
13th  edition  of  Coke  upon  Littleton,  which  was  commenced  by  Mr. 
Hargrave,  and  brought  to  its  conclusion  by  Mr.  Butler,  that  the 
notes  there  appearing  **were  transcribed  from  a  copy  of  Lord 
Hale's  manuscript  notes  in  the  margin  of  Coke  upon  Littleton, 
presented  by  Lord  Hale"  to  a  gentleman  named.  The  utmost 
effect,  then,  that  can  be  given  to  the  note  in  question  is,  that  it 
may  have  been  copied  out  by  Lord  Hale  from  some  old  work  not 
now  in  existence,  and  the  result  of  it  summed  up  by  him  in  few 
words.  How  does  that  import  any  approbation  by  Lord  Hale  of 
the  doctrine  ?  How  do  I  know  but  that  he  set  it  down  for  the  sake 
of  controverting  and  refuting  it  ?  That  is  a  much  more  probable 
reason  for  his  copying  it  out,  when  we  recollect  his  known  opinions 
upon  the  general  subject,  and  his  little  disposition  to  approve  of 
the  triumph  of  fraud  on  any  occasion.  No  man  who  ever  lived 
was  less  *likely  to  have  gone  out  of  his  way  to  maintain  a  doctrine  [  *8ii)  J 
so  full  of  doubt,  both  in  law  and  morals,  in  a  judgment  subverting 
that  of  the  Court  of  Law  in  which  he  himself  for  a  time  adminis- 
tered justice.  Even  if  Lord  Hale,  meditating  in  his  study  on  ancient 
and  abstruse  dogmas,  had  at  the  time  when  he  copied  the  case  an 
impression  that  it  was  rightly  decided,  we  ought  not  to  be  blinded 
by  our  deference  to  so  great  a  name,  and  yield  up  our  own  reason 
to  every  suggestion  of  another's  mind.  This  is  a  duty  of  the  first 
importance  which  we  owe  to  our  own  position.  We  have  lately 
heard  much  of  the  distinction  between  the  obiter  dicta  that  may 
fall  from  a  Judge  in  the  course  of  a  judicial  argument,  and  the 
principles  on  which  he  himself  rests  the  conclusion  at  which  he 
arrives.  But  what  is  merely  written  by  a  Judge  in  his  closet  is 
not  even  an  obiter  dictum.  If  for  any  one  of  the  great  judicial 
characters  of  England  this  authority  could  be  claimed,  Lord  Hale 
would  assuredly  be  that  man ;  but  I  am  most  confident  that  he 
would  have  repudiated  the  claim  for  himself.  One  of  his  warmest 
admirers,  himself  an  eminent  Judge  and  a  most  useful  writer  on 
the  laWy  Sir  Michael  Foster,  actually  published,  among  his  famous 
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Bbo.  Discourses,  ''Observations  on  some  Passages  in  the  Writings  of 
MiLLis.  Lord  Hale,"  tending  to  expose  mistakes  in  those  passages.  He 
accounts  for  those  mistakes  in  his  preface  to  his  work  on  Crown 
Law(i),  by  the  imperfect  state  in  which  the  manuscript  was  left. 
He  observes,  "The  author's  last  thoughts  were  suppressed;  and 
one  may  venture  to  say  for  him,  now  he  cannot  speak  for  him- 
self, that  the  Summary,  a  collection  of  extracts  hastily  put  together 
at  difiFerent  times  and  in  the  hurry  of  a  public  employ, — ^mere  hints 
[  •820  J  for  private  use,  though  thrown  *into  some  method,  and  for  the 
most  part  placed  under  proper  heads  (as  his  collections  upon  every 
subject  generally  were), — was  never  intended  for  the  press,  nor 
fitted  for  it ;  and  that  the  History  itself  was  not  intended  by  him 
for  public  view  in  the  dress  in  which  it  now  appeareth."  But 
this  manuscript  marginal  note  is  open  to  all  the  objections  here 
enumerated,  and  more ;  it  is  not  made  part  of  any  treatise,  nor 
thrown  under  any  general  head,  nor  accompanied  with  any  one 
indication  that  it  agreed  with  his  own  opinion  at  any  period  of  his 
life.  Let  me  illustrate  this  remark:  it  frequently  happens  that 
the  different  members  of  the  same  Court  derive  different  impres- 
sions from  the  argument  of  counsel ;  they  meet  to  consult,  and  the 
most  convenient  method,  perhaps,  of  testing  their  opinions  is  for 
each  to  write  his  own,  and  afterwards  compare  them  all.  The 
most  ordinary  result  is,  that  one  view  is  adopted  by  all,  and 
announced  as  the  unanimous  opinion  of  the  Court ;  and  the  other, 
on  mature  reflection,  is  deliberately  rejected  as  untenable.  Let 
me  now  suppose  that  the  opinions  of  the  majority  were  not  recorded 
in  our  reports,  and  that  the  rejected  one,  written  by  a  Judge,  finds 
its  way  from  his  portfolio  to  future  ages;  that  rejected  opinion 
would  have  far  more  appearance  of  judicial  authority  than  this 
manuscript  sentence  of  Lord  Hale. 

This  very  long  discussion  of  the  manuscript  note  will,  I  trust,  be 
forgiven  for  the  importance  which  has  been  assigned  to  it.  I  have 
endeavoured  to  show  that  it  is  wrong  in  principle,  deficient  in 
authority,  unwarrantably  asserted  as  a  judicial  opinion,  even  if 
shown  to  represent  that  of  Lord  Hale;  but  wholly  denuded  of 
proof  that  it  ever  was  that  great  man's  opinion;  the  contrary  being 
far  more  probable.  Yet  that  rotten  case  is  the  comer-stone  of  the 
[  *^^^  ]  argument  ^which  has  been  up  to  this  time  successful  in  the  cause 
now  abiding  your  Lordships'  determination. 
I  pass  on  to  the  modem  authorities.     Their  uniform  current 

(1)  P.  xxi. 
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does  not  indeed  commence  in  very  modem  times ;  the  doctrine  Rbo. 
for  which  I  contend  having  been  broached  by  Noy,  when  he  was  millis. 
Attorney-General,  and  being  stated  as  the  law  by  a  Commission 
appointed  by  the  Long  Parliament  in  1644,  comprising  lawyers  of 
very  great  authority.  These  eminent  men  do  not  appear  as 
inventors  of  a  doctrine  so  often  taught  before,  but  as  the  reporters 
of  it  from  the  civil  law.  They  must  have  received  it  from  their 
predecessors,  as  they  handed  it  down  to  still  more  eminent  members 
of  our  profession.  Lord  Halb,  according  to  my  view,  adopted  it 
at  Nisi  Prius,  and  so  earned  the  vituperation  of  Boger  North. 
His  deliberate  opinion  we  have  in  his  life  recorded  by  Burnet,  and 
his  general  views  went  along  with  it.  It  is  proved,  to  my  entire 
conviction,  to  have  been  the  opinion  of  Lord  Holt,  the  opinion  of 
Chief  Baron  Comyns,  the  opinion  of  Lord  Hardwicke,  of  Mr.  Justice 
Blackstone,  of  Lord  Mansfield,  of  Lord  Eenyon,  of  Sir  Yicaby 
GiBBS,  of  Lord  Ellenborouoh,  of  Lord  Tentbrden,  and  of  Lord 
Wynfobd.  Now  I  believe  I  have  mentioned  eleven  names  of  the 
very  highest  rank  in  reputation,  all  of  whom  appear  to  me  to  have 
taken  it  for  granted,  without  one  dissentient  voice,  without  one 
single  doubt,  that  a  solemn  contract  of  marriage  executed  per  verba 
de  prasenti  does  in  fact  constitute  a  marriage.  This  is  proved  to 
have  been  Lord  Habdwicke's  opinion  by  the  Marriage  Act  itself ; 
and  the  same  proof  applies  to  Lord  Mansfield,  who  is  supposed, 
nevertheless,  to  have  held  the  contrary  doctrine,  from  his  speech 
in  recommending  that  Act  to  the  House  of  Commons.  Supposing 
that  speech  correctly  reported,  *we  should  not  forget  that  he  was  [  ^822  ] 
then  endeavouring  to  conciliate  a  very  strong  and  much  exasperated 
enemy,  and  wished  to  smooth  the  way  as  much  as  possible  to  the 
conclusion.  But  after  he  had  been  above  a  quarter  of  a  century 
upon  the  Bench,  we  have  the  doctrine  laid  down  by  him,  in  the 
ease  of  Morton  v.  Fenn  (i),  in  exact  conformity  with  the  principle  I 
have  sought  to  establish.  Blackstone  avowed  this  opinion  in  his 
inestimable  Commentaries,  immediately  after  the  passing  of  that 
Act.  Is  Lord  Tentbrden  to  be  considered  as  rash  and  violent  ? 
One  of  the  most  learned  and  reflecting  of  Judges,  in  whose  mind, 
as  we  all  remember,  caution  was  the  quality,  perhaps,  which  held 
undue  predominance.  Called  upon,  in  the  course  of  the  trial  of 
Beer  v.  Ward  (2),  to  decide  upon  the  validity  of  a  marriage  before 
the  Marriage  Act,  he  did  not  shrink  from  directing  the  jury  in  the 
same  manner  in  which  his  illustrious  predecessors  would  undoubtedly 
(1)  3  Doug.  2n»  Bosc.  n,  ed.  (2)  MS. 
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Beq.  have  directed  them;  and  this  was  a  second  trial,  so  that  he 
MILLI8.  knew  beforehand  that  the  point  would  arise.  The  issae  was  raised 
by  the  Court  of  Chancery,  and  he  knew  that  his  opinion  would  be 
reviewed  by  Lord  Eldon's  acuteness  and  sagacity.  "  The  law  of 
England,  as  I  understand  it,"  says  Lord  Tenterdbn,  "  was,  that 
verba  de  pnesentiy  followed  by  cohabitation,  was  ipsum  matHmonium.^* 
The  cohabitation  is  universally  known  to  make  no  difference  in  this 
matter,  yet  I  do  not  think  the  word  was  introduced  by  inadvertence; 
I  rather  ascribe  it  to  that  caution  which  led  him  to  reject  no  cir- 
cumstance that  tended  in  the  smallest  degree  to  countenance  his 
decision  in  each  particular  case.  But  the  general  doctrine  that  a 
[  •823  ]  contract  per  verba  de  pi'asenti,  though  *without  the  intervention  of 
a  priest,  was  a  valid  marriage,  he  states  to  have  been  the  old  law 
of  England  as  he  understood  it.  I  apprehend  that  Lord  Tenterdrn 
did  understand  the  law  of  England,  and  had  as  good  a  right  to  give 
a  confident  opinion  upon  it  as  any  of  the  most  distinguished  men 
who  have  at  any  time  appeared  in  Westminster  Hall. 

Your  Lordships  naturally  anticipate  my  reference  to  an 
authority  greater,  if  possible,  than  all  of  these,  though  mainly 
founded  upon  the  deference  justly  felt  to  be  due  to  the  earlier 
among  them.  I  need  but  name  it,  because  no  man  of  education, 
or  possessing  those  literary  habits  that  indicate  a  gentleman  and  a 
scholar,  no  one  endowed  with  a  liberal  curiosity  on  general  matters 
of  the  most  interesting  research,  can  be  ignorant  of  Lord  Stowell*s 
judgment  in  the  case  of  Dairy mple  v.  Dalrpnple  (i).  Lord  Stowell 
there  goes  through  the  whole  of  the  authorities,  and  gives  a  judg- 
ment which  never  can  be  forgotten,  or  read  without  the  highest 
admiration  ;  but  its  principal  value  consists  in  the  clearness  of  his 
argument  and  the  conclusiveness  of  his  reasoning.  Little  did  I 
expect  that  it  could  ever  be  my  task  to  defend  this  remarkable 
judgment,  now  for  the  first  time  questioned  and  repudiated  in 
England.  The  leading  objection  to  the  assertion  of  its  principal 
doctrine,  that  it  was  extrajudical,  I  beg  leave,  with  my  noble  and 
learned  friend,  entirely  to  dispute.  I  think  it  is  strictly  and 
properly  judicial.  It  is  the  reasoning  upon  which  he  saw  that  his 
judgment  must  be  founded,  and  upon  which  his  mind  must  have 
been  completely  satisfied  before  he  reached  his  conclusion.  Did  he 
possess  the  knowledge  and  experience  requisite  for  discerning  the 
[  •824  ]  *propositions  which  were  necessary  for  his  argument  ?  He  spoke 
on  that  department  of  the  law  with  which  he  had  been  for  half  a 
(1)  2  RsL^.  Cods,  £ep.  54, 
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century  perfectly  familiar,  which  he  had  studied  from  his  youth,         Reg. 
and  was  daily  applying  in  his  manhood  and  old  age.  Millis. 

But  he  is  boldly  charged  with  the  mistake  of  supposing  that  the 
canon  law  prevailed  in  England,  whereas  we  know  that  by  the 
Statute  of  Merton  the  canon  law  was  rejected.  Are  we  really  to 
believe  that  Lord  Stowell  was  ignorant  of  the  Statute  of  Merton ; 
or  can  we  fail  to  perceive  that  in  declaring  the  canon  law  to  have 
prevailed  in  England,  he  was  not  speaking  of  the  whole  body  of  the 
canon  law,  but  of  that  part  which  applies  to  the  subject-matter  of 
his  judgment,  the  law  of  the  marriage  contract  ?  That  a  subsequent 
marriage  was  never  permitted  in  this  country  to  legitimate  children 
previously  born,  he  well  knew ;  but  that  the  canon  law  was  the  law 
of  England  with  reference  to  the  mode  of  contracting  marriage  (the 
question  before  him),  not  only  does  Lord  Stowell  distinctly  aflSrm, 
but  Lord  Eldon,  in  the  case  of  M'Adam  v.  Walker  (i),  goes  along 
with  him  to  the  full  extent.  Nor  was  he  taken  by  surprise  or  led 
unawares  into  a  declaration  of  his  opinion,  having  professed  the 
same  in  Lindo  v.  Belimrio  (2),  near  20  years  before. 

Another  circumstance  was  urged  in  the  Court  at  Dublin,  as 
detracting  from  the  weight  of  Lord  Stowbll's  judgment :  it  seems 
that  he  did  not  know  all  that  is  known  now ;  recent  discoveries 
have  brought  to  light  new  matters  of  law  and  history,  with  which 
it  was  his  misfortune  to  be  unacquainted.  It  is  even  surmised  that 
a  different  opinion  might  have  been  expected  from  him,  if  the  whole 
truth  had  been  before  him.  It  *is  to  be  lamented  that  these  [  *825  ] 
treasures  are  not  pointed  out  to  our  attention.  I  find  no  new  fact, 
but  that  the  old  Saxon  laws  have  been  lately  printed  by  order  of 
the  Record  Commissioners.  But  the  substance  of  all  that  is  now 
put  forward, — the  letters  of  Popes,  Decretals,  Constitutions,  Saxon 
ConcUia, — all  these  are  things  with  which  Lord  Stowell  was 
conversant  from  his  academic  days.  Whatever  materials  they 
supplied  for  a  contrary  decision,  were  assuredly  then  urged  with 
zeal  and  ability  by  the  learned  civilians  at  Doctors'  Commons,  and 
by  the  advocates  who  conducted  Miss  Manners's  appeal  before  the 
Court  of  Delegates.  I  well  remember  the  sensation  excited  by  that 
remarkable  composition,  the  admiration  that  it  excited,  and  the 
value  that  was  attached  to  it.  Lord  Chief  Justice  Gibbs  and  the 
whole  Court  of  Common  Pleas  had  a  speedy  opportunity  of  declaring 
their  adhesion ;  so  has  every  Judge  of  every  Court,  when  the  point 
has  come  under  discussion.  Considering  the  circumspection,  the 
(1)  14  B.  R.  36  (1  Dow,  148).  (2)  1  Hagg.  Cons.  Bep.  216. 
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Rbo.  sagacity,  the  practical  wisdom  of  that  great  master  of  the  law  of 
MiLLis.  marriage,  his  love  of  order  and  discipline,  his  habitual  desire  to 
uphold  the  controlling  power  of  the  Church  ;  considering,  too,  the 
decisions  of  common-law  authority  by  which  it  was  both  preceded 
and  followed,  I  feel  that  that  doctrine  cannot  be  rejected  without 
undermining  the  whole  fabric  of  judicial  authority. 

I  turn  to  another  document  which  commands  my  highest  respect ; 
the  opinion  laid  before  your  Lordships  by  the  Judges  whom  you 
consulted.  To  the  well-considered  opinion  of  these  excellent 
persons  I  am  so  much  in  the  habit  of  deferring,  I  feel  for  them 
such  true  regard  and  attachment,  that  I  cannot  differ  from  them 
without  pain.  The  language  of  apology  would  be  misplaced ;  it  is 
[  *826  ]  superseded  by  the  just  ^sense  of  a  higher  duty.  I  feel  the 
sentiment  so  eloquently  expressed  by  Mr.  Burke ;  who  said,  on  an 
occasion  not  indeed  very  similar,  but  where  he  perhaps  was  no  less 
tempted  to  surrender  what  he  thought  right  to  his  deference  for 
other  persons, — after  descanting  at  Bristol  on  what  a  representative 
ought  to  do  for  his  constituents,  he  proceeds  :  ''but  his  unbiassed 
opinion,  his  matured  judgment,  his  enlightened  conscience,  he 
cannot  sacrifice  to  you,  or  to  any  man,  or  any  set  of  men :  these 
he  does  not  derive  from  your  pleasure,  no,  nor  even  from  the  law 
and  the  constitution ;  these  are  a  trust  from  Providence,  and  for 
the  abuse  of  these  he  is  deeply  responsible."  With  a  sense  of  that 
weighty  responsibility,  I  am  bound  not  implicitly  to  abide  by  the 
conclusion,  but  to  examine  the  premises  upon  which  it  rests.  I 
have  done  so  with  care,  and  I  find  no  reason  to  alter  the  opinion  I 
had  formed.  If  I  have  been  at  all  successful  in  what  I  have  had 
the  honour  of  submitting  to  your  Lordships,  some  of  the  arguments 
there  employed  have  already  received  some  answer. 

These  narrow  limits  of  time  preclude  my  touching  particularly 
on  each  matter  brought  to  bear  on  the  question,  in  the  opinion 
delivered  by  my  Lord  Chief  Justice  ;  and  a  whole  life  would  be 
inadequate  to  a  full  discussion  of  all  the  points  stirred  in  it.  My 
noble  and  learned  friends  have  dealt  with  some  of  these  particulars. 
I  may  venture  to  say  that  I  have  not  conclusively  formed  my 
opinion  without  weighing  them  all. 

I  think  the  exercise  of  jurisdiction  by  the  Spiritual  Court  in  these 

matters  is  fully  explained  by  the  single  fact,  that  mankind  in  general 

have  wished  to  sanction  the  most  important  of  all  their  temporal 

concerns  by  religious  solemnities.     The  same   feeling  even  now 

r  *827  J      ^prompts  the  new-married  couple  in  Scotland  to  request  their 
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minister's  presence  and  benediction,  and  in  this  country  calls  in        R»o. 
the  clergyman  to  read  the  service  of  the  Church  over  a  contract       millib. 
expressly  made  perfect  by  the  law  without  his  attendance. 

Some  religious  ceremony  was  for  these  reasons  found  almost 
uniformly  to  accompany  the  contract;  but  where  it  was  not  so 
accompanied,  it  was  still  confessedly  binding,  for  it  was  often  made 
the  foundation  of  a  proceeding  in  the  Court  Christian,  to  have  it 
publicly  solemnised  in  the  face  of  the  Church.  On  this  and  on 
other  occasions,  the  spiritual  authorities  may  have  refused  to  assist 
the  parties  without  the  performance  of  a  marriage  regular  in  the 
minutest  point  of  ritual  observance ;  yet  there  is  nothing  to  show 
that  the  legal  power  either  of  Church  or  State  annulled  a  marriage 
contract  for  the  want  of  them. 

It  does  not  appear  that  much  reasonable  argument  can  be  drawn 
from  the  language  applied,  either  in  reports  of  cases  or  in  treatises, 
to  particular  stages  of  the  marriage  contract.  Contract,  espousals, 
marriage,  matrimony,  are  words  carelessly  employed  in  ancient 
times.  I  do  not  find  a  single  passage  in  the  writings  of  Lord  Coke 
or  any  of  our  old  English  text  writers  which  points  to  nullity  as 
arising  from  the  absence  of  a  priest.  The  supposed  clashing  of  two 
marriages,  as  an  argument  ah  inconvenienti,  seems  to  me  to  assume, 
in  every  instance,  the  point  to  be  proved.  The  various  suppositions 
made  are,  in  my  opinion,  neither  more  nor  less  than  a  reiterated 
petitio  principii. 

The  mention  of  a  priest,  a  ring,  a  ceremony,  in  some  of  the  cases, 
proves  no  more  to  me  than  the  desire  of  the  parties  there  interested 
in  upholding  the  marriage,  to  throw  away  no  circumstance  which 
any  one  might  think  conducive  to  establish  it ;  but  all  and  *each  [  ^828  ] 
of  those  circumstances  might  possibly  be  of  importance  to  the 
decision,  as  evidence  of  the  intention  of  the  parties.  Of  this  dis- 
position we  see  constant  examples,  and  one  was  just  now  observed 
npon  in  the  conduct  of  so  consummate  and  experienced  a  minister 
of  the  law  as  Lord  Tentebdbn. 

In  the  remark  that  no  marriage  has  been  held  good  in  our  Courts 
where  a  priest  has  not  intervened,  I  think  the  whole  fallacy  of  the 
argument  may  be  detected.  It  plainly  shows  that  the  question  was 
not  regarded  in  the  only  manner  which  I  deem  consistent  with  a  just 
▼lew  of  the  case  ;  for  I  have  shown  what  strike  my  mind  as  strong 
reasons  for  thinking  that  there  is  no  presumption  of  the  necessity 
of  a  priest  to  make  a  marriage  good ;  but  the  marriage  is  good,  as 
being  in  itself  a  complete  contract,  unless  the  absence  of  a  priest  is 
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Reo.  clearly  shown  to  invalidate  the  marriage  by  force  of  some  intelligible 
MiLLis.  law.  I  certainly  feel  a  consolation  in  coming  to  this  opinion,  from 
seeing,  in  the  statement  of  Lord  Chief  Justice  Tindal,  that  the 
Judges  had  determined  the  cause  in  some  haste,  and  that  there  was 
much  fluctuation  in  the  minds  of  my  learned  brethren.  I  know 
personally  that  other  impressions  had  been  at  first  made  on  some ; 
and  confess  the  utmost  difficulty  in  discovering  by  what  logic  their 
doubts  were  removed.  In  furtherance  of  that  statement  I  may 
mention,  that  when  differences  to  a  certain  degree  had  existed,  the 
learned  Judges  appointed  a  meeting  to  consider  and  decide  upon 
them ;  and  that  meeting  certainly  had  a  very  short  duration.  How 
any  conversion  was  effected  might  have  been  made  apparent  to 
your  Lordships  if  each  Judge  had  separately  laid  his  own  views 
before  you,  or  even  if  you  had  been  informed  of  those  reasons,  at 
[  ^829  ]  least,  in  which  there  was  an  unanimous  ^acquiescence.  We,  then, 
who  are  unhappily  compelled  to  differ  from  the  majority  of  the 
Judges,  are  relieved  from  the  pain  of  condemning  (as  some  of  yom: 
Lordships'  predecessors  have  done)  judicial  advice  deliberately 
resolved  upon  and  uniformly  adhered  to  by  the  whole  body,  for 
reasons  approved  by  all.  But  the  document  from  which  we  dissent 
has  not  undergone  all  the  consideration  that  would  have  been 
desirable;  it  has  been  adopted  after  much  fluctuation  of  opinion, 
and  is  not,  as  far  as  we  know,  supported  by  a  single  reason  which 
all  unite  in  thinking  just. 

I  find  it  impossible  to  trouble  your  Lordships  more  at  length, 
though  many  other  topics  might  have  been  urged  in  favour  of  my 
conclusion.  One  is,  indeed,  of  so  much  weight  in  my  mind,  that  I 
cannot  pass  it  over  in  silence;  the  clause  relating  to  Quakers' 
marriages,  in  Lord  Hardwicke*s  Act  of  1753.  That  clause,  cleai'ly 
contemplating  those  marriages  as  good,  contracted,  as  they 
notoriously  were,  without  a  priest,  seems  to  me  to  prove  the 
undoubted  opinion  of  the  Legislature,  acting  under  the  guidance  of 
that  great  lawyer  and  Judge,  that  such  marriages  were  valid  and 
binding.     To  this  argument  I  have  seen  no  answer  attempted. 

Upon  the  whole  I  am  most  clearly  of  opinion,  that  a  contract  per 
verba  de  prasenti  was,  before  that  Act  passed,  by  the  English  law  a 
good  marriage,  ipsnm  matrimonium.  From  the  ground  which  I 
have  taken,  I  cannot  descend  to  anything  like  a  compromise  on  the 
principle  that  commimia  error  facit  jus;  on  the  supposition  that 
there  may  be  error  in  the  judicial  opinion  hitherto  prevailing,  but 
that  it  has  been  committed  by  so  many  persons  of  the  highest 
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authority,  that  it  ought  now  to  be  sanctioned  by  a  legislative  Beg. 
declaration.  I  think  there  is  no  error  in  that  opinion,  *no  proof  millis. 
whatever  that  the  Church  would  at  any  time  have  hesitated  to  [  *bso  ] 
enforce  this  contract,  or  to  consider  it  as  a  marriage  for  every 
purpose.  I  do  not  believe  that  any  Bishop,  in  those  early  times 
when  he  was  the  proper  oflScer  to  certify  whether  parties  were 
married  or  not,  or  whether  the  issue  were  legitimate  or  not,  would 
have  done  his  duty  if  he  had  refused  to  certify  that  such  a  marriage 
was  valid,  and  the  offspring  legitimate.  It  seems  to  me,  that  if 
there  has  been  such  a  communis  eiror,  it  is  not  the  opinion  of  the 
great  lawyers  and  Judges  who  have  been  named,  but  the  vulgar 
notion  current  in  the  world  confounding  solemnisation  by  a  priest 
with  the  marriage  contract,  to  which  it  gave  at  once  authenticity 
and  respectability.  The  prevalence  of  that  notion  is  explained  by 
the  practice,  and  has  laid  hold  of  the  public  mind  from  that 
propensity  to  take  for  granted,  which  we  have  so  often  seen  leading 
to  wrong  conclusions.  In  spite  of  it,  however,  the  judicial  mind  of 
England  has  now  for  ages  held  with  equal  tenacity  the  opposite 
faith,  not  reported  in  cases  (for  the  prudent  usages  of  men  rendered 
them  almost  impossible),  but  from  an  enlightened  consideration  of 
the  nature  of  the  contract. 

A  single  word  more  is  necessary  with  reference  to  the  proceeding 
which  has  brought  this  case  before  your  Lordships.  It  arises  in  a 
trial  for  bigamy ;  and  we  are  to  consider  whether  the  first  marriage 
was  good,  so  as  to  expose  him  who  contracted  it,  and  afterwards 
contracted  a  second,  to  the  punishment  assigned  by  the  law  to  that 
crime.  A  doubt  was  thrown  out  from  high  authority,  whether  the 
offending  party  was  himself  aware  that  his  marriage  was  good  in 
law,  and  whether  it  might  not  be  good  for  other  purposes,  yet  not 
for  the  purpose  of  making  *him  a  criminal  by  contracting  another.  r  *83i  ] 
I  am  of  opinion  that  such  considerations  ought  to  find  no  place  in 
this  or  any  court  of  law.  If  the  first  marriage  be  good  for  any 
purpose,  it  is  good  for  the  purpose  of  rendering  him,  who  commits 
the  vicious  and  cruel  act  of  deserting  one  wife  and  deceiving  another 
woman  by  the  pretence  of  a  marriage,  a  criminal  in  the  eye  of  the 
law.  The  offender  takes  his  chance  whether  his  first  contract  will 
be  held  a  marriage,  and  whether  his  second  will  be  held  a  crime ; 
and,  not  more  ignorant  of  the  consequences  than  many  other 
oflfenders,  he  must  abide  by  them. 

Whenever  this  question  may  call  for  our  decision,  1  shall  feel 
myself  compelled  to  declare  my  opinion  that  the  prisoner  was  duly 
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Rko.        convicted,  and  that  the  judgment  of  the  Court  of  Queen's  Bench  in 
MiLLiB.      Ireland  is  erroneous. 

The  case  was  again  adjourned  for  further  consideration. 

1844.        The  Lord  Ghancbllor  : 

-^  '  This,  my  Lords,  is  a  question  of  so  much  importance,  embracing 

such  a  variety  of  considerations,  and  affecting  such  deep  and 
extensive*  interests,  that  I  have  thought  it  right,  agreeably  to  the 
course  pursued  by  my  noble  and  learned  friends,  to  state  my  opinion 
upon  it  in  writing  ;  and  with  your  permission  I  will  read  it  to  your 
Lordships. 

The  first  and  material  point  for  consideration  in  this  case  is,  as 
to  the  effect  by  the  law  of  England,  previous  to  the  Marriage  Act,  of 
a  contract  or  engagement  of  matrimony  per  verba  de  prasenti ;  by 
which  I  understand  a  contract  of  present  marriage,  for  that  is  the 
[  ^832  ]  sense  in  which  these  words  are  used  in  all  the  *text  writers  and 
reports  of  decisions  upon  the  subject.  **  Spousals  de  prasentiy*' 
Swinburne  says,  ''  are  a  mutual  promise  or  contract  of  present 
matrimony  ;  as  when  the  man  doth  say  to  the  woman,  '  I  do  take 
thee  to  my  wife  ; '  and  she  then  answereth,  *  I  do  take  thee  to  my 
husband.' " 

Such  a  contract  entered  into  between  a  man  and  a  woman  was 
indissoluble  ;  the  parties  could  not  by  mutual  consent  release  each 
other  from  the  obligation.  Either  party  might,  by  a  suit  in  the 
Spiritual  Court,  compel  the  other  to  solemnise  the  marriage  in  facie 
ecclesice.  It  was  so  much  a  marriage,  that  if  they  cohabited  together 
before  solemnisation,  they  could  not  be  proceeded  against  for  fornica- 
tion, but  merely  for  a  contempt.  If  either  of  them  cohabited  with 
another  person,  the  parties  might  be  proceeded  against  for  adultery. 
The  contract  was  considered  to  be  of  the  essence  of  matrimony,  and 
was  therefore,  and  by  reason  of  its  indissoluble  nature,  styled  in 
the  ecclesiastical  law  verum  matrimoninm,  and  sometimes  ipsum 
matrimonium.  Another  and  most  important  effect  of  such  a 
contract  was,  that  if  either  of  the  parties  afterwards  married  with 
another  person,  solemnising  the  same  in  facie  ecclesia,  such 
marriage  might  be  set  aside,  even  after  cohabitation  and  the  birth 
of  children,  and  the  parties  compelled  to  solemnise  the  first 
marriage  in  facie  ecclesice.  Such  were  the  effects  of  a  contract  of 
marriage  per  verba  de  pnesenti. 

A  contract  of  marriage  j^er  verba  de  futuro,  that  is,  a  contract  for 
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future  marriage,  might  be  released,   and  the  Court  would  not        Reo. 

compel,  in  opposition  to  the  will  of  either  of  the  parties,  solemnisa-       millis. 

tion  in  facie  ecclesia,  though  in  this  case  the  party  refusing  to 

perform  the  contract  might  be  punished  propter  Icesionem  fidei. 

But  in  the  case  of  a  contract  of  this  nature,  if  it  were  ^followed  by       [  *833  ] 

cohabitation,  it  was  then  put  upon  the  same  footing  as  a  contract 

per  verba  de  prasenti,  and  was  followed  by  the  same  consequences. 

At  present,  however,  I  am  directing  your  Lordships'  attention  to 
a  contract  of  marriage  per  verba  de  prasenti,  and  its  legal  conse- 
quences and  effects.  They  are  such  as  I  have  already  stated,  and 
the  authorities  upon  the  subject  will  upon  examination  be  found  to 
be  uniform  and  consistent. 

I  shall,  in  support  of  this  statement,  refer  in  the  first  instance  to 
Swinburne,  in  his  Treatise  of  Spousals.  The  writer  lived  in  the 
reign  of  Queen  Elizabeth,  and  was  for  several  years  a  Judge  of  the 
Prerogative  Court  at  York.  This  treatise  is  a  work  of  great 
learning,  though  tinctured  with  the  quaintness  so  common  with  the 
writers  of  that  period.  Lord  Stowell  makes  constant  reference  to 
his  authority.  Swinburne  says,  *'  That  woman  and  that  man  which 
have  contracted  spousals  de  prasenti  cannot  by  any  agreement 
dissolve  those  spousals,  but  are  reputed  for  very  husband  and  wife, 
in  respect  of  the  substance  and  indissoluble  knot  of  matrimony; 
and  therefore,  if  either  of  them  should  in  fact  proceed  to  solemnise 
matrimony  with  any  other  person,  consummating  the  same  by 
carnal  copulation  and  the  procreation  of  children,  this  matrimony 
is  to  be  dissolved  as  unlawful,  the  parties  marrying  to  be  punished 
as  adulterers,  and  their  issue  in  danger  of  bastardy.  The  reason  is, 
because  here  is  no  promise  of  any  future  act,  but  a  present  and 
perfect  consent,  the  which  alone  maketh  matrimony,  without  either 
public  solemnisation  or  carnal  copulation;  for  neither  is  the  one 
nor  the  other  the  essence  of  matrimony,  but  consent  only.  The 
ecclesiastical  laws  do  usually  give  to  women  betrothed  only  or 
affianced,  the  name  and  title  of  wife  ;  because  in  truth  the  man  and 
woman,  *thus  perfectly  assured  by  words  of  present  time,  are  [  *su  ] 
husband  and  wife  before  God  and  His  Church." 

In  another  passage  he  expresses  himself  thus:  ''Spousals  de 
prasenti,  though  not  consummate,  be  in  truth  and  substance  very 
matrimony,  and  therefore  perpetually  indissoluble,  except  for 
adultery."  Again  he  says,  ''The  parties  having  contracted 
spousals  de  prasenti,  albeit  the  one  party  should  afterwards  marry 
another  person  in  the  face  of  the  Church,  and  consummate  the 
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heo.  same  by  carnal  copulation,  notwithstanding,  the  first  contract  is 
MiLLis.      good,  and  shall  prevail  against  the  second  marriage." 

In  a  sabseqaent  passage  he  pomts  out  the  mode  of  proceeding, 
"  by  the  laws  ecclesiastical  of  this  realm,  where  a  party  having 
contracted  spousals  de  prasenti,  shoald  afterwards  refuse  to 
undergo  the  holy  bond  of  matrimony." 

In  the  case  of  Dairy mple  v.  Dab'ymple  (i),  so  often  referred  to, 
and  never  without  just  praise,  Lord  Stowell,  the  most  learned 
ecclesiastical  lawyer  of  his  age,  expresses  himself  in  accordance 
with  the  opinions  of  Swinburne,  whose  work  he  cites,  and  whose 
authority  he  sanctions  :  ''  The  consent  of  two  parties,  expressed  in 
words  of  present  mutual  acceptance,  constituted  an  actual  and  legal 
marriage,  technically  known  by  the  name  of  sponsalia  lyer  verba 
de  pnescnti ;  improperly  enough,  because  sponsalia,  in  the  original 
and  classical  meaning  of  the  word,  are  preliminary  ceremonials  of 
marriage.  The  expression,  however,  was  constantly  used,  in 
succeeding  times,  to  signify  clandestine  marriages,  that  is, 
marriages  unattended  by  the  prescribed  ecclesiastical  solemnities, 
in  opposition,  first,  to  regular  marriages;  secondly,  to  mere 
[  ♦835  1  *engagement8  for  a  future  marriage,  which  were  termed  s})onmlia 
pel'  verba  de  futuro ;  a  distinction  of  sponsalia  not  at  all  known  to 
the  Eoman  civil  law.  Different  rules,  relative  to  their  respective 
effects  in  point  of  legal  consequence,  applied  to  these  three  cases  of 
regular  marriages,  of  irregular  marriages,  and  of  mere  promises  or 
engagements.  In  the  regular  marriage  everything  was  presumed 
to  be  complete  and  consummated,  both  in  substance  and  in 
ceremony ;  in  the  irregular  marriage  everything  was  presumed  to 
be  complete  in  substance,  but  not  in  ceremony,  and  the  ceremony 
was  enjoined  to  be  undergone  as  matter  of  order ;  in  the  promise, 
or  sponsalia  de  futuro,  nothing  was  presumed  to  be  complete  or 
consummate  either  in  substance  or  ceremony.  Mutual  consent 
would  relieve  the  parties  from  their  engagement,  and  one  party, 
without  the  consent  of  the  other,  might  contract  a  valid  marriage, 
regular  or  irregular,  with  another  person."  In  a  subsequent 
passage  he  states  that  '^this  country  disclaimed,  amongst  other 
opinions  of  the  Eomish  Church,  the  doctrine  of  a  sacrament  in 
marriage,  though  still  retaining  the  idea  of  its  being  of  divine 
institution  in  its  general  origin,  and  as  well  on  that  account  as  of 
the  religious  forms  that  were  prescribed  for  its  regular  celebration, 
an  holy  estate,  holy  matrimony;  but  it  likewise  retained  those 

(1)  2  Hagg.  Cons.  Eep.  54. 
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rules  of  the  canon  law  which  had  their  foundation,  not  in  the        Rsa. 
sacrament  or  in  any  religious  view  of  the  subject,  but  in  the       millis. 
natural  and  civil  contract  of  marriage.     The  Ecclesiastical  Courts, 
therefore,  which  had  the  cognisance  of  matrimonial  causes,  enforced 
these  rules ;  and,  among  others,  that  rule  which  held  an  irregular 
marriage  constituted  per  verba  de  praseiitiy  not  followed  by  any 
consummation  shown,  valid  to  the  full  extent  of  voiding  a  subse- 
quent regular  marriage  contracted  *with  another  person.    The       [  *39*'  ] 
same  doctrine,"  he  adds,  ''  is  recognised  by  the  Temporal  Courts  as 
the  existing  rule  of  the  matrimonial  law  of  this  country ;  "  and  he 
cites  Bunting's  case  in  support  of  this  position. 

In  these  passages  Lord  Stowell  is  speaking  of  the  ecclesiastical 
law  of  England.  No  man  knew  better  than  he  did  what  that 
law  was,  and  upon  what  it  was  founded.  When  he  mentions  the 
canon  law  he  must  obviously  mean  that  portion  of  the  canon  law 
received  here,  and  which  forms  so  considerable  a  part  of  the 
ecclesiastical  law  of  this  country.  It  is  impossible  to  suppose  that 
he  should  for  a  moment  have  lost  sight  of  this  distinction. 

The  same  doctrine  was  stated  by  Sir  Edward  Simpson  in  his 
judgment  in  Scrivishire  v.  Scrimshire  (i),  pronounced  in  the  year 
1752,  shortly  before  the  passing  of  the  Marriage  Act.  His  words 
are  these  :  ''  The  canon  law  received  here  calls  an  absolute  contract 
ip9%Mi  fnatritnonium,  and  will  enforce  solemnisation  according  to 
English  rites." 

Another  authority  to  the  same  effect  is  that  of  Doctor  Aylifife,  the 
learned  author  of  the  Parergon.  He  states  that ''  the  ancient  canon 
law  received  in  this  realm  is  the  law  of  the  kingdom  in  ecclesiastical 
cases,  if  it  be  not  repugnant  to  the  Boyal  prerogative,  or  to  the 
customs,  laws,  and  statutes  of  the  realm."  There  is  in  his  work  a 
chapter  ''on  Marriage  or  Matrimony,  otherwise  called  Wedlock." 
He  there  speaks  of  '*  spousals  de  pnesentif  commonly  called 
marriage."  **  The  principal  thing,"  he  says,  "  required  to  a  legal 
marriage  is  the  consent  of  the  parties  contracting,  which  is 
sufficient  alone  to  establish  such  a  marriage.  The  Council  of 
Trent,"  he  adds,  "  declares  *all  clandestine  marriages  to  be  null  [  ♦837  ] 
and  void ;  but  this  is  not  law  in  England,  our  law  only  pimishing 
such  marriages  with  the  censure  of  the  Church." 

In  strict  conformity  with  these  opinions  is  the  language  of  Lord 
Holt  in  the  case  of  Jesson  v.  Collins  (2),  which  has  given  occasion 
to  so  much  observation.    A  suit  had    been    instituted    in    the 
(1)  2  Hagg.  Cons.  Bep.  395.  (2)  2  Salk.  437;  6  Mod.  155. 
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Reg.  Ecclesiastical  Court  to  dissolve  a  marriage  by  reason  of  a  precon- 
MiLLis.  tract  per  verba  de  prcesentL  A  prohibition  was  moved  for,  upon  a 
suggestion  that  the  contract  was  per  verba  de  futwro^  for  the  breach 
of  which  damages  might  be  recovered  at  common  law.  But  Holt, 
Chief  Justice,  observed  in  answer,  that  "  though  it  was  per  verba  de 
futuroy  it  was  a  matrimonial  matter,  and  the  Spiritual  Court  had 
jurisdiction."  In  the  course  of  his  judgment  he  stated,  as  it  was 
very  natural  for  him  to  do,  the  distinction  between  such  a  contract 
and  a  contract  per  verba  de  pnesentL  "  The  latter,"  he  said,  "  was 
a  marriage ;  viz.,  I  marry  you ;  You  and  I  are  man  and  wife ;  and 
this  is  not  releasable.  Per  verba  de  futuro,  I  will  marry  you ;  I 
promise  to  marry  you ;  &c. ;  which  do  not  intimate  an  actual 
marriage,  but  refer  it  to  a  future  act ;  and  this  is  releasable ;  and 
as  it  is  releasable,  the  party  may  admit  the  breach,  and  demand 
satisfaction."  It  cannot,  I  think,  be  justly  said  that  he  went  out  of 
his  way  in  making  these  observations.  A  distinction  had  been 
taken  between  a  contract  per  verba  de  prcesenti  and  a  contract  per 
verba  de  futurOy  and  the  ground  taken  for  moving  for  the  prohibition 
was,  that  the  proper  remedy  in  the  latter  case  was  by  an  action  for 
damages. 
[  'sss  ]  In  the  subsequent  case,  viz.  Wigmore's  case  (i),  *the  wife  sued  in 

the  Spiritual  Court  for  alimony.  The  husband  was  an  Anabaptist, 
and  had  a  licence  to  marry,  but  married  the  woman  according  to 
the  forms  of  their  own  religion.  ** Et  per  Holt,  Chief  Justice:  by 
the  canon  law,  a  contract  per  verba  de  pnesenti  is  a  marriage ;  as,  I 
take  you  to  be  my  wife ;  so  it  is  of  a  contract  ^>(?r  verba  de  futuroy 
viz.,  I  will  take,  &c.  If  the  contract  be  executed,  and  he  does  take 
her,  it  is  a  marriage,  and  they,"  that  is,  the  Spiritual  Court, 
'*  cannot  punish  for  fornication." 

We  have  the  high  authority,  therefore,  of  this  learned  and 
eminent  Judge,  in  accordance  with  the  ecclesiastical  authorities  to 
which  I  have  referred ;  and  it  is  added  that  the  other  Judges  of  the 
Court  concurred  in  the  opinion  expressed  by  the  Chief  Justice.  It 
has  been  supposed  that  Lord  Holt  was  speaking  of  marriage 
contracts,  not  with  reference  to  the  ecclesiastical  law  of  this 
country,  but  to  the  general  canon  law,  because  in  Wigmore's  case  he 
used  the  expression,  **  by  the  canon  law."  Undoubtedly  he  did  so, 
but  by  that  expression  he  could  only  have  meant  the  canon  law 
received  here,  and  forming  part  of  the  ecclesiastical  law  of  this 
kingdom.     It  is  quite  obvious  that  his  observations  would  have  been 

(1)  2  Salk.  438. 
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perfectly  irrelevant  (a  circumstance  very  unusual  with  this  dis-  Rbo. 
tinguiBhed  Judge)  if  the  expressions  were  used  in  any  other  sense.  millis. 
I  cannot,  therefore,  accede  to  this  explanation.  And  why  are  we  to 
put  a  forced  construction  upon  his  words,  when  they  merely  express 
an  opinion  relating  to  the  ecclesiastical  law,  in  accordance  with  the 
moat  eminent  authorities  in  this  branch  of  jurisprudence,  upon  a 
subject  peculiarly  belonging  to  their  jurisdiction  ? 

The  only  remaining  authority  to  which  I  think  it  necessary  at 
present  to  refer,  is  that  of  Mr.  Justice  *£lackstone,  who  states,  in  [  *839  ] 
the  first  book  of  his  Commentaries  (p.  489),  that  ''any  contract 
made  per  verba  de  prfesenti,  or  in  words  of  the  present  time,  between 
persons  able  to  contract,  was,  before  the  late  Act,  deemed  a  valid 
marriage  to  many  purposes,  and  the  parties  might  be  compelled  in 
the  Spiritual  Courts  to  celebrate  it  in  facie  ecclesi^e."  It  is  obvious 
that  the  learned  commentator  considered  this  statement  of  the  law 
of  marriage  as  free  from  all  doubt,  for  he  did  not  think  it  necessary 
to  cite  any  authority  in  support  of  the  position.  These  Commentaries 
passed  through  several  editions  in  the  lifetime  of  the  learned  author, 
but  no  change  was  made  in  the  passage  to  which  I  have  referred. 
I  think  your  Lordships  will  be  of  opinion  that  these  references, 
which  might,  if  necessary,  be  greatly  extended,  sufficiently  establish 
what  I  have  stated  as  to  the  nature  and  e£fect  of  a  contract  of 
marriage  per  verba  de  prasenti,  and  in  opposition  to  which,  I 
conceive,  no  authority  has  been  or  can  be  adduced. 

There  is  one  branch  of  this  subject  which  I  have  already 
mentioned,  but  to  which  I  must  more  particularly  advert,  because 
it  connects  itself  closely,  as  I  shall  hereafter  have  occasion  to  show, 
with  the  main  question  before  your  Lordships;  namely,  the 
judgment  that  has  been  pronounced  in  this  case  by  the  Court  of 
Queen's  Bench  in  Ireland.  I  have  stated  that  a  contract  per  verba 
de  prtesenU  may  be  enforced  against  either  of  the  parties  to  it, 
although  such  party  may  have  subsequently  been  married  in  facie 
ecclesue  to  another  person,  and  even  after  consummation  and  the 
birth  of  children.  This  is  abundantly  clear  from  the  statute 
32  Hen.  VIII.  c.  88,  which  recites,  that  "  Whereas  heretofore  divers 
and  many  persons,  after  long  continuance  together  in  matrimony, 
without  any  allegation  of  either  of  the  parties  or  any  other,  at  their 
^marriage,  why  the  same  should  not  be  good,  just,  and  lawful,  and  [  *840  ] 
after  the  same  matrimony  solemnised  and  consummated,  and  some- 
times with  fruit  of  children,  have  nevertheless,  by  an  unjust  law  of 
the  Bishop  of  Bome,  upon  pretence  of  a  former  contract  made  and 

17—2 


260  1844.    H.  L.     10  CL.  &  FIN.  840—841.  [iub. 


Reg.  not  consummated,  been  divorced  and  separated,  contrary  to  God's 
MiLLis.  l&w ;  and  so  the  true  matrimony,  both  solemnised  in  the  face  of  the 
Church  and  consummated,  and  confirmed  also  with  fruit  of  children, 
clearly  frustrated  and  dissolved."  The  statute,  therefore,  proceeds 
to  enact,  ''  That  such  marriage,  being  contract,  and  solemnised  in 
the  face  of  the  Church,  and  consummated  with  bodily  knowledge  or 
fruit  of  children,  shall  be  deemed,  judged,  and  taken  to  be  lawful, 
good,  just,  and  indissoluble,  notwithstanding  any  precontract  or 
precontracts  of  matrimony  not  consummate  with  bodily  knowledge, 
which  either  of  the  parties  so  married,  or  both,  shall  have  made 
with  any  other  person  or  persons  before  the  time  of  contracting  such 
marriage." 

This  law  was  pointed  against  the  injustice  of  dissolving  by  reason 
of  precontract  a  marriage  solemnised  in  facie  eccksue,  and  after 
consummation  between  the  parties ;  but  it  left  the  law,  where  there 
had  been  no  consummation,  as  it  stood  before.  Great  dissatisfaction 
appears  to  have  been  occasioned  by  this  change,  and  very  early  in 
the  reign  of  Edw.  YI.  the  statute  was  repealed,  and  the  law  restored 
to  its  former  state. 

Bunting's  case  (i),  which  has  been  referred  to  on  both  sides  in  the 
argument,  is  an  instance  of  the  application  of  the  general  rule. 
This  was  an  action  of  trespass,  and  upon  a  special  verdict  it  was 
found  that  John  Bunting  had  contracted  marriage  per  verba  de 
[  *84i  ]  *prce8enti  with  Agnes  Adingsel,  and  that  afterwards  Agnes  was 
married  to  one  Twede,  and  cohabited  with  him.  Bunting  sued 
Agnes  in  the  Court  of  Audience,  and  proved  the  contract,  and 
sentence  was  pronounced  that  she  should  marry  Bimting,  which  she 
did.  They  had  issue  Charles  Bunting,  and  afterwards  the  father 
died.  The  jury  found,  that  if  Charles  was  the  son  and  heir  of 
Bunting,  the  defendant  was  guilty  of  the  trespass.  The  main 
questions  were  these:  It  was  contended  that  there  should  have 
been  a  sentence  of  divorce,  and  that  the  husband  ought  to  have 
been  a  party  to  the  suit ;  but  the  Court  decided  that  the  sentence 
against  the  wife  only,  being  but  declaratory,  was  good,  and  should 
bind  the  husband  de  facto;  and  that  as  to  the  other  point,  the 
Court  must  give  faith  and  credit  to  the  proceeding  and  sentence  of 
the  Ecclesiastical  Court,  to  which  the  cognisance  of  the  subject  of 
marriage  belongs.  In  this  case,  then,  the  e£fect  of  a  precontract 
j)er  verba  de  prcesenti  upon  a  subsequent  regular  marriage  in  facie 
ecclesue^  which  this  is  stated  to  have  been,  was  admitted  and 
(i)  BuiUituj  V.  LepinywcUt  4  Ck>.  Bep.  29;  Moor,  169. 


VOL-  Lix.]     1844.    H.  L.     10  CL.  &  FIN.  841—848.  261 


sanctioned  by  the  Court  of  Common  Law,  for  it  was  resolved  that        Reo. 
the  plaintiff  was  legitimate,  and  no  bastard.  Millib. 

I  place  little  reliance  upon  the  terms  of  the  decree  of  the 
Spiritual  Court,  as  recited  in  the  special  verdict ;  for,  as  they  do 
not  correspond  with  the  usual  form  in  similar  cases,  it  is  probable 
that  the  substance  only  is  stated,  and  that,  too,  in  the  language  of 
the  pleader. 

I  have  been  furnished,  by  the  kindness  and  industry  of  Mr.  Hope, 
with  a  case  of  a  similar  nature,  extracted  from  the  rolls  of  the 
province  of  York,  in  which  the  sentence  is  set  forth  in  the  usual  ^ 
and  regular  form.  The  suit,  which  is  of  ancient  date  (in  the 
fourteenth  century),  is  thus  intitled:  Cecilia  de  Portynton  versus 
*John  de  Steinbergh  and  Alicia  Cristyndome,  "  quam  idem  Johannes  [  *^*2  3 
de  facto  duxit  in  tixorem.''  The  libel  charged  that  the  said  John  and 
Alicia  contracted  a  marriage  de  facto^  and  solemnised  the  same  in 
the  face  of  the  Church.  Then  follows  this  allegation,  that  the  said 
marriage  does  not  and  cannot  subsist  de  jure,  by  reason  of  a 
precontract,  cum  copula,  between  the  said  John  and  Cecilia.  It 
therefore  prays  the  marriage  de  facto  between  John  and  Alicia  may 
be  pronounced  to  have  been  and  to  be  (fuisse  et  esse)  null  and  void, 
and  that  the  said  John  may  be  adjudged  the  lawful  husband  of  the 
said  Cecilia,  and  be  compelled  to  solemnise  matrimony  with  her  in 
facie  ecclesue,  &c.  The  evidence  is  set  forth,  and  is  followed  by  the 
sentence,  which  dissolves  the  marriage  de  fa^to  with  Alicia,  and 
pronounces  it  fuisse  et  esse  inralidum,  and  adjudges  the  said  John 
"  in  rxrum  legitimitm  Cecilue,''  It  then  proceeds  thus :  **  et  ad 
solemnizandum  matrimonium  cum  eadem  in  facie  ecclesiie^  ut  est 
maris,  cononice  cornpellendum  et  coercendum  fore  decemimusy  The 
previous  contract  was  per  verba  de  futuro,  but  it  was  followed  by 
cohabitation,  and  was  therefore  in  its  legal  effect  and  consequences 
the  same  as  a  contract  per  verba  de  prasenti.  The  sentence  was 
appealed  from,  and  afiSrmed. 

From  this  case  it  appears  that  the  regular  course  of  proceeding 
was  to  make  the  husband  of  the  second  marriage  a  party  to  the 
suit,  to  pronounce  a  dissolution  of  that  marriage,  to  adjudge  the 
husband  to  be  the  lawful  husband  of  the  party  to  the  first  contract, 
and  to  decree  solemnisation  in  the  face  of  the  Church.  It  further 
appears  from  the  terms  of  the  sentence,  that  the  dissolved  marriage 
was  pronounced  to  have  been  and  to  be  {fuisse  et  esse)  void,  agree- 
ably to  the  rule  of  the  Ecclesiastical  Court,  that  when  a  marriage 
^voidable  by  reason  of  precontract  is  annulled,  it  is  annulled  ah  initio.       I  *848  ] 
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Reg.  Lord  Coke  (i),  in  speaking  of  these  marriages  d^  fcvcto  voidable  by 

MiLLis.  reason  of  precontract,  expresses  himself  thus :  ''  So  it  is,  if  a 
marriage  de  facto  be  voidable  by  divorce  in  respect  of  consanguinity, 
affinity,  precontract,  or  such  like,  whereby  the  marriage  might 
have  been  dissolved,  and  the  parties  freed  a  vinculo  matrimonii; 
yet,  if  the  husband  die  before  any  divorce,  then,  for  that  it  cannot 
now  be  avoided,  this  wife  de  facto  shall  be  endowed,  for  this  is 
legitimum  matrimonitivi  qtvoad  dotem ;  and  so  in  a  writ  of  dower,  the 
Bishop  ought  to  certify  that  they  were  legitimo  mxitriinonio  coptdati, 
according  to  the  words  of  the  writ ;  and  herewith  agreeth 
10  Edw.  III.  85.  But  if  they  were  divorced  a  vinctdo  matrimonii  in 
the  life  of  the  husband,  she  loseth  her  dower."  He  cites  Bracton 
to  the  same  effect. 

Your  Lordships  will  therefore  observe,  that  when  a  contract  per 
verba  de  prcesenti  between  two  parties  was  followed  by  a  marriage 
solemnised  in  the  face  of  the  Church  between  one  of  the  parties  and 
another  person,  the  latter  marriage  was  not  by  reason  of  the  pre- 
contract absolutely  void,  but  merely  voidable  ;  and,  as  a  consequence 
of  this,  that  if  such  marriage  were  not  annulled  by  sentence  of  the 
Ecclesiastical  Court  in  the  lifetime  of  the  parties,  it  could  not 
afterwards  be  affected ;  the  widow  would  have  her  dower,  and  the 
children  be  legitimate. 

Such,  then,  were  the  principal  incidents  of  this  species  of 
contract ;  the  engagement  was  indissoluble,  the  parties  could  not, 
even  by  mutual  consent,  release  it;  either  party  might  compel 
solemnisation  in  facie  ecclesice ;  the  parties  cohabiting  together 
[  '844  ]  could  not  be  *punished  for  fornication,  though  liable  to  ecclesiastical 
censure;  either  party  cohabiting  with  another  person  might  be 
punished  for  adultery ;  and  lastly,  such  a  contract  was  sufficient  to 
avoid,  by  means  of  a  suit,  a  subsequent  marriage  entered  into  by 
either  of  the  parties,  and  solemnised  in  facie  ecclesifc. 

It  must  always  be  remembered  that  the  Spiritual  Courts  were  the 
sole  judges  of  the  lawfulness  of  marriage,  where  that  question  was 
directly  in  issue.  If  the  question,  whether  a  marriage  be  lawful  or 
not,  was  raised  upon  a  distinct  issue  in  the  Courts  of  Common  Law, 
the  rule  was  that  it  should  be  tried,  not  by  a  jury,  but  referred  for 
decision  to  the  spiritual  tribunal,  and  the  certificate  of  the  Bishop 
was  conclusive. 

The  opinions  to  which  I  have  referred,  as  to  the  nature  and  effect 
of  these  contracts,  are  not,  as  your  Lordships  will  have  observed, 

(1)  1  Inst.  3d  a. 
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merely  those  of  learned  individuals  and  Judges  of  the  ecclesiastical  Reo. 
tribunals ;  I  have  also  shown  that  these  opinions  are  confirmed  by  millis. 
common-law  authorities  of  the  most  respected  and  highest  character : 
that  a  contract  therefore  per  verba  de  prtesenti  was,  at  the  period  to 
which  we  are  referring,  considered  to  be  a  marriage ;  that  it  was, 
in  respect  of  its  ''  constituting  the  substance  and  forming  the 
indissoluble  knot  of  matrimony"  (to  use  the  expression  of 
Swinburne),  regarded  as  vemm  inatrimonium,  and  was  followed  by 
such  incidents  as  I  have  mentioned, — is,  I  apprehend,  clear  beyond 
all  controversy. 

But  then  the  same  authorities  inform  us  that  such  marriages 
were  irregular,  that  they  were  a  looser  sort  of  marriages ;  that  they 
were  not,  as  Swinburne  says,  perfect  marriages,  though  equally 
binding;  that,  according  to  Blackstone,  they  were  marriages  for 
many,  and  consequently  not  for  all,  purposes;  and  that,  in  *order  [  '8*5  ] 
to  constitute  a  regular  marriage — a  perfect  marriage — a  marriage 
with  all  the  consequences  belonging  to  a  marriage  in  its  complete 
and  perfect  state,  solemnisation  was  necessary ;  and  your  Lordships 
will  find  that  the  same  ecclesiastical  authorities  admit  in  the  fullest 
manner  this  to  be  the  law,  in  conformity  with  the  opinions  of  the 
temporal  lawyers  and  the  decisions  of  the  civil  tribunals. 

Swinburne  (i),  in  the  work  to  which  I  have  before  referred,  thus 
expresses  himself  upon  this  subject :  ''  Spousals  de  prasenti,  though 
not  consummate,  be  in  truth  and  substance  very  matrimony. 
Although  by  the  common  laws  of  this  realm  (like  as  it  is  in  France 
and  other  places),  spousals,  not  only  defuturo,  but  also  de  prasenti, 
be  destitute  of  many  legal  effects  wherewith  marriage  solemnised 
doth  abound,  whether  we  respect  legitimation  of  issue,  alteration  of 
property  in  her  goods,  or  right  of  dower  in  the  husband's  lands." 
And  in  another  place  he  says,  '^  Yet  do  not  these  spousals,  that  is 
per  verba  de  prtegenti,  produce  all  the  same  effects  here  in  England 
which  matrimony  solemnised  in  the  face  of  the  Church  doth; 
whether  we  respect  the  legitimation  of  their  children,  or  the 
property  which  the  husband  hath  in  the  wife's  goods,  or  the  dower 
which  she  is  to  have  in  his  lands ;  of  which  effects  we  shall  have 
better  opportunity  to  deliver  our  mind  hereafter."  Again,  **  Other 
effects  there  be  of  spousals,  whereof  some  respect  the  issue  or 
children  begotten  before  celebration  of  the  marriage  betwixt  those 
which  have  contracted  spousals,  and  some  have  relation  to  their 
lands  and  goods.  Concerning  their  issue,  true  it  is  that  by  the 
(1)  Of  Espousals,  8.  17, 
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Rkg.  canon  law  the  same  is  lawfal ;  but  by  the  laws  of  this  realm  their 
MiLLis.  issue  is  not  lawful,  though  the  father  and  the  *mother  should 
[  *8^6  ]  afterwards  celebrate  marriage  in  the  face  of  the  Church.  Likewise 
concerning  lands,  by  the  canon  law  the  aforesaid  issue  may  inherit 
the  same  ;  but  it  is  otherwise  by  the  laws  of  this  realm,  for  as  the 
issue  is  not  legitimated  by  subsequent  marriage,  no  more  can  he 
inherit  his  father's  land  ;  and  as  he  cannot  inherit,  no  more  is  she 
to  have  any  dower  of  the  same  lands,  for  whereas  by  the  laws  of 
this  realm  a  married  wife  is  to  have  the  third  part  of  her  husband's 
lands  holden  in  fee  simple  or  fee  tail,  either  general  or  special,  for 
her  dower  after  her  husband's  death,  during  her  life,  so  that  she 
be  above  the  age  of  nine  years  at  her  husband's  death,  yet,  a 
woman  having  contracted  matrimony,  if  the  man  to  whom  she  was 
betrothed  die  before  the  celebration  of  the  marriage,  she  cannot 
have  any  dower  of  his  lands,  because  as  yet  she  is  not  his  lawful 
wife,  at  least  to  that  effect.  Concerning  goods,  the  like  may  be 
said  of  them  as  hath  already  been  spoken  of  lands,  that  is  to  say, 
that  although  by  the  civil  and  canon  laws,  where  the  man  doth 
gain  any  of  the  woman's  goods,  or  the  woman  gain  any  of  the  man's 
goods,  by  reason  of  marriage,  spousals  d^  pnesenti  or  defuturo,  con- 
summate with  carnal  knowledge,  have  the  same  effect  as  hath 
matrimony  solemnised,  yet  by  the  laws  of  this  realm  it  is  other- 
wise; so  that  neither  spousals  de  prasenti,  neither  s^oxxsais  d^  futuro 
consummate,  do  make  her  goods  his,  or  his  goods  hers ;  and  hence 
it  is  that  a  woman  contracted  in  matrimony,  dying  before  the 
celebration  of  the  marriage,  may  make  her  testament,  and  dispose 
of  all  her  goods  at  her  own  pleasure,  which  after  solemnisation  of 
the  marriage  she  cannot  do  without  his  licence  and  consent.  And 
on  the  other  side,  the  man  dying  intestate  before  celebration  of  the 
[  's^'  ]  marriage,  the  woman  to  whom  he  was  betrothed  *surviving  cannot 
obtain  the  administration  of  his  goods  as  his  widow,  which  other- 
wise, the  marriage  being  solemnised,  she  might  do.  And  the  like 
I  read  to  be  observed  in  divers  other  countries,  as  in  France  and 
Saxony,  where  neither  he  nor  she  gain  any  part  of  the  other's 
goods  by  being  affianced,  unless  the  marriage  be  solemnised,  if  not 
consummate  also." 

Lord  Stowbll,  in  like  manner,  in  the  Dalryinple  case,  states, 
with  reference  to  these  contracts,  that  '^  the  common  law  had 
scruples  in  applying  the  civil  rights  of  dower  and  community  of 
goods  and  legitimacy,  in  the  cases  of  these  looser  species  of 
marriage  ;  "  obviously  meaning,  though  in  more  general  terms,  to 
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express  the  same  opinion   as    Swinburne,   whom,   among  other         Beo. 
authorities,  he  cites  for  this  position.  Millir. 

The  same  view  of  the  law  was  taken  by  Sir  Edward  Simpson  in 
the  case  of  Scriimhire  v.  Snimshire,  which  occurred  shortly  before 
the  Marriage  Act ;  his  words  are  these :  ''I  apprehend,  unless 
persons  in  England  are  married  according  to  the  rites  of  the  Church 
of  England,  they  are  not  entitled  to  the  privileges  attending  legal 
marriages,  as  dower,  thirds,  &c."  And  when  Mr.  Justice  Black- 
stone  says  ''  such  marriages  are  valid  for  many  purposes,"  and 
therefore  not  for  "  all  purposes,"  it  is  evident  his  view  of  the 
subject  was  in  accordance  with  that  of  the  ecclesiastical  law 
authorities  to  whom  I  have  referred. 

The  same  opinion  is  expressed  by  Lord  Holt  in  the  case  before 
referred  to.  He  thus  expresses  himself :  '*  In  the  case  of  a  Dissenter 
married  to  a  woman  by  the^minister  of  a  congregation,  not  in  orders, 
it  is  said  that  this  marriage  is  not  a  nullity,  because  by  the  law  of 
nature  the  contract  is  binding  and  sufficient;  for  though  the 
positive  law  of  man  ordains  that  marriages  shall  be  made  by  a 
priest,  that  law  only  makes  *this  marriage  irregular,  and  not  [  *»48  ] 
expressly  void  ;  but  marriages  ought  to  be  solemnised  according  to 
the  rites  of  the  Church  of  England  to  entitle  to  the  privileges 
attending  legal  marriages,  as  dower,  thirds,  &c." 

In  a  learned  work,  written  in  a  popular  form,  on  the  subject  of 
marriage,  published  in  the  year  1682,  intitled  ''The  Woman's 
Lawyer,*'  and  which  has  been  ascribed  to  Mr.  Justice  Doddridge, 
is  the  following  passage :  ''If  Titus  and  Sempronia  by  words  de 
prtegenti  in  a  lawful  consent  contract  marriage,  they  are  man  and 
wife  before  God ;  but  public  celebration  according  to  law  is  it 
which  maketh  man  and  wife  in  plain  view  of  law.  One  nail  keepeth 
out  another,  and  a  firm  betrothing  forbiddeth  any  new  contract ; 
yet  they  which  dare  play  man  and  wife  only  in  the  view  of  heaven 
and  closet  of  conscience,  let  them  be  advised  how  they  shall  take 
the  advantages  or  emoluments  of  marriage  in  conscience  or  in 
heaven  ;  for,  on  earth  if  the  priest  see  no  celebrated  marriage,  the 
Judge  saith  (i)  no  legitimate  issue,  nor  the  law  any  reasonable  or 
constituted  dower."  This  agrees  with  the  other  authorities.  I 
refer  to  it  principally  on  account  of  its  date.  It  shows  what  was 
the  generally  received  opinion  upon  the  subject  at  that  period. 

The  next  point  for  consideration,  therefore,  will  be,  how  far  these 
opinions  are  supported  by  the  decisions  of  the  Courts  of  Common 

(1)  Sic:  qu.  "seeth." 
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Rko.  Law.  Firsts  then,  as  to  dower,  and  the  case  cited  with  respect  to 
MILLI8.  it  from  Lord  Hale's  Manuscripts.  An  account  of  these  manuscripts 
is  given  by  Mr.  Hargrave,  in  the  preface  to  his  edition  of  Coke  upon 
Littleton.  There  is  no  doubt  they  were  copied  from  originals  in 
the  handwriting  of  Lord  Hale.  The  case  is  this:  A.  contracts, 
[  *849  ]  per  verba  de  prasenti,  with  B.,  and  has  issue  by  her,  *and  after- 
wards marries  C.  in  facie  ecclesi^e ;  B.  recovers  A.  for  her  husband 
by  sentence  of  the  Ordinary ;  and  for  not  performing  the  sentence 
he  is  excommunicated,  and  afterwards  enfeoflfs  D.,  and  then  marries 
B.  in  facie  ecclesiie,  and  dies ;  she  brings  dower  against  D.,  and 
recovers,  because  the  feoflfment  was  per  fraudem  mediate  between 
the  sentence  and  the  solemn  marriage,  »ed  reversatur  coram  Rege 
et  Concilia  quia  pi'cedictns  A.  non  fuit  seisitvs  during  the  espousals 
between  him  and  B. 

There  is,  I  think,  no  sufficient  foundation  for  the  suggestion  that 
this  was  not  a  decision  by  one  of  the  regular  tribunals  of  the 
country.  It  was  obviously  not  considered  by  Lord  Hale  as  liable 
to  this  objection.  But  as  the  suggestion  has  been  made,  it  is 
proper  to  observe,  that  upon  the  point  we  are  now  considering, 
viz.  whether  a  conireLci  2)er  t-crba  dc  prcesenti,  without  solemnisation, 
would  entitle  the  widow  to  dower,  the  Court  below  and  the  Court  of 
Appeal  entertained  the  same  opinion.  The  Court  below  decided 
the  case  on  the  special  ground  of  fraud,  because  the  alienation  by 
the  husband  had  been  made  per  fraudem  mediate  between  the 
sentence  and  the  solemnisation,  for  the  purpose  of  defeating  the 
claim  of  the  wife.  It  is  plain  that  they  would  not  have  taken  this 
as  the  ground  of  decision  if  they  had  considered  that  the  husband's 
seisin  after  the  contract,  and  before  the  solemnisation,  would  have 
entitled  the  wife  to  dower.  Both  the  Court  below  and  the  Court  of 
Appeal  agreed  therefore  in  this,  that  the  seisin  of  the  husband 
after  the  contract,  and  before  solemnisation,  would  not  support  a 
claim  to  dower. 

Perkins,  whose  authority  has  always  stood  deservedly  high  in 
our  Courts,  states,  in  his  valuable  Treatise  on  the  Laws  of  Eng- 
[  ♦Hfio  ]  land,  and  in  conformity  with  the  *above  decision,  that  if  a  man 
seised  of  land  in  fee  make  a  precontract  of  matrimony  with  J.  S. 
and  die  before  the  marriage  is  solemnised,  she  shall  not  have 
dower,  for  she  never  was  his  wife.  It  has  been  supposed  that  this 
might  have  been  the  case  of  a  contract  per  verba  de  futnro ;  but  it 
is,  I  think,  manifestly  impossible  to  put  such  a  construction  upon 
the  passage.    It  would  have  been  altogether  idle  to  have  made  such 
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a  statement  as  to  the  law,  for  it  never  was  and  never  could  have        Heo. 
been  supposed  that  a  mere  contract  per  verba  defuturo  could  give  any       Millis. 
right  to  dower.     And  what  reason  is  there  for  making  so  strained 
a  supposition,  where  the  law,  as  thus  stated,  conforms  with  the 
decision  in  the  case  mentioned  by  Hale,  and  with  other  authorities? 

Perkins  further  goes  on  to  say,  that  it  was  holden  in  the  time  of 
King  Henry  HI.,  that  if  a  wife  was  married  in  a  chamber  she 
should  not  have  dower  by  the  common  law ;  but  he  adds,  the  law 
is  contrary  at  this  day.  So  that  at  that  period  (the  reign  of 
Henry  III.)  it  appears  that  nothing  short  of  a  solemnisation  in 
facie  eci'lesiie  would  entitle  a  woman  to  dower.  Fitzherbert's 
Xatura  Brevium,  150,  is  to  the  same  effect:  **A  woman  married 
in  a  chamber  shall  not  have  dower  at  common  law :  16  Hen.  III. 
Qmere,''  he  says,  "if  marriage  made  in  chapels  not  consecrated, 
&c.  ?  for  many  are  by  licence  of  the  Bishop  married  in  chapels,  and 
it  seemeth  reasonable  that  in  such  cases  she  shall  have  dower." 

I  pass  from  the  question  of  dower  to  that  of  legitimacy.  One 
of  the  earliest  cases  upon  the  subject  is  that  ot  Del  Heith{i),  so 
frequently  mentioned,  which  was  decided  in  the  24  Edw.  I.  It 
was  as  follows:  John  Del  Heith,  brother  of  Peter  Del  Heith,  held 
'lands  in  Bishopsthorpe  near  Norwich,  and  kept  a  woman,  named  [  *^^^  ] 
Katharine,  in  concubinage,  by  whom  he  had  two  children,  Edmund 
and  Beatrice.  Being  taken  ill,  he  was  advised  by  the  Vicar  of 
Plumstead,  for  the  good  of  his  soul,  to  marry  her.  As  he  was 
unable  to  go  to  church,  the  ceremony  was  performed  in  his  own 
house  by  the  Vicar,  when  the  said  John  Del  Heith  pronounced  the 
usual  words,  and  placed  a  ring  upon  her  finger ;  but  no  Mass  was 
celebrated.  From  that  time  the  parties  lived  together  as  man  and 
wife,  and  had  another  son  called  William.  On  the  death  of  John 
Del  Heith,  his  brother  Peter  entered  upon  his  lands  as  his  next 
heir;  but  a  writ  of  ejectment  was  brought  by  the  said  William, 
as  son  and  heir  of  the  deceased.  It  was  asked  on  the  trial  whether 
any  espousals  were  celebrated  between  his  parents  in  the  face  of  the 
Church,  after  his  father  recovered  from  his  illness  ?  And  because 
it  was  not  proved  that  John  Del  Heith  was  ever  married  to  Katharine 
in  the  face  of  the  Church,  the  jury  found  that  the  plaintiff  had  no 
right  to  the  lands ;  thus  proving  that  he  was  illegitimate. 

Foxcroffs  case  (2),  which  occurred  in  the  same  reign,  viz.  in  the 
10  Edw.  I.,  is  to  the  same  effect.     The  marriage  not  having  been 

(1)  Harl.  MSS.  2117 ;  Rogers'  Ecc.  (2)  1  Roll.  Abr.  359. 

Law,  584. 
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Reo.         solemnised  in  facie  ecclesia,  the  issue  was  held  to  be  illegitimate. 

MiLLis.       These  cases  it  is  said  ought  to  be  disregarded,  as  being  manifestly 

contrary  to  law ;    solemnisation  in  facie  ecclesia  never,  as   it  is 

assumed,  having  been  necessary  to  the  validity  and  full  effect  of 

a  marriage. 

Why  this  is  to  be  assumed,  in  opposition  to  these  express  decisions, 
it  is  not  very  easy  to  understand.  Foxcroffs  case  is  taken  from 
[  *852  ]  Bolle's  Abridgment,  a  *work  always  held  in  great  estimation,  and 
he  refers  to  the  Year  Book  as  his  authority. 

The  case  is  cited  without  any  doubt  or  question  in  the  Digest 
of  Chief  Baron  Comyns,  and  in  other  similar  compilations ;  and  it 
was  quoted  as  an  authority,  though  for  a  different  purpose,  by 
Lord  Eldon  and  Lord  Ellenborouoh,  in  the  case  of  the  Banbury 
Peerage.  Upon  what  principle,  then,  is  it  to  be  assumed  that  in  the 
reign  of  Edward  I., marriage  in/actV  ecclesuB  was  not  considered  neces- 
sary upon  a  question  of  legitimacy,  in  opposition  to  these  decisions, 
^  and  especially  when  we  find  it  stated  by  Perkins  that  in  the  reign 
of  Henry  YIL  it  was  essential  in  the  case  of  dower ;  and  which 
is  also  stated  by  Fitzherbert,  in  his  Natura  Brevium  ?  When  the 
Spiritual  Court  decreed  a  marriage,  it  always  decreed  it  to  be 
solemnised  in  facie  ecclesice,  and  every  other  marriage  was  irregular 
and  clandestine. 

Upon  this  question  of  legitimacy  it  is  material  to  observe,  that 
Goldingham,  one  of  the  civilians  called  in  for  the  assistance  of  the 
Court  in  Bunting's  case,  stated,  that  if  issue  be  bom  after  the  con- 
tract of  marriage  (he  is  speaking  of  a  contract  per  verba  de  pnesenti), 
and  before  the  solemnisation,  such  issue  is  legitimate ;  but  he  adds, 
that  is  when  espousals  afterwards  take  place,  for  if  espousals  do  not 
succeed,  the  issue,  he  says,  born  after  the  contract,  will  be  illegiti- 
mate ;  and  this  was  not  controverted  by  the  civih'an  who  argued 
on  the  other  side.  When  he  says  that  the  issue  would  be  legiti- 
mate if  espousals  afterwards  take  place,  he  is  evidently  referring 
to  the  doctrine  of  relation,  which  was  always  rejected  by  our  law. 

Another  authority  to  the  same  effect  is  Godolphin,  who  states  in 
his  Repertorium  Canonicum,  that  **by  the  common  law  he  or 
[  'Soa  ]  she  that  is  born  before  marriage  *celebrated  between  the  father 
and  mother,  is  called  a  bastard.'* 

When  the  question  of  legitimacy  depended  on  the  lawfulness  of 
the  marriage,  it  was  tried  on  the  issue  of  ne  ungues  accouple  in  loyal 
matrimony ;  the  same  as  in  dower.  But  it  is,  I  think,  clear  that  a 
contract  per  verba  de  prcesenti,  without  solenmisation,  would  not 
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entitle  the  wife  to  dower.  It  follows,  therefore,  that  upon  the  issue  Reo. 
of  ne  unqiies  accoupUy  &c.,  the  Bishop  must,  in  a  case  of  dower,  millis. 
have  certified  against  the  marriage,  or  the  rule  of  law  in  the  case 
of  dower  must  have  been  defeated.  But  the  issue  being  the  same 
upon  the  question  of  legitimacy,  there  must  have  been  the  same 
certificate;  and  as  the  certificate  is  conclusive,  there  must 
consequently  have  been  the  same  result. 

In  the  case  of  Wickham  v.  Enfexld  (i),  which  has  been  cited,  the 
Bishop,  instead  of  the  usual  form  of  certificate,  returned  that  the 
parties  were  coupled  in  vero  matrimonio  sed  claiidestino.  The 
Judges,  upon  exception  to  the  certificate,  determined  it  to  be 
sufficient.  They  considered  veruni  to  be  equivalent  to  legitimuni ; 
for  they  were  all  one,  it  was  said,  in  intendment,  and  that  the 
return  was  not  affected  by  the  addition  of  clandestine.  The  finding 
that  the  marriage  was  clandestine  was  not  inconsistent  with  its 
being  Ugitimum,  for  though  performed  by  a  priest  it  might  still  have 
been  clandestine. 

If  it  is  supposed  that  a  contract  per  verba  de  pnesenti  would  confer 
the  right  to  dower,  and  that  the  issue  would  be  legitimate,  this 
consequence  might  ensue :  Suppose  after  such  a  contract  the  man 
were  to  marry  another  woman  in  facie  ecclesice,  and  have  issue  and 
*die,  the  second  wife  would  clearly  be  entitled  to  dower.  Gould  the  [  *854  ] 
first  be  also  entitled?  There  could  not  be  two  contemporaneous 
marriages  with  the  same  man,  entitling  two  women  to  dower  and 
out  of  the  same  estate.  Again,  the  issue  of  the  second  marriage 
would  be  clearly  legitimate.  If  the  man  had  sexual  intercourse 
with  the  first  woman  after  the  second  marriage,  and  had  issue  by 
her,  could  such  issue  be  legitimate?  There  could  not  be  two 
legitimate  children  of  the  same  father,  born  of  two  contemporaneous 
marriages. 

There  is  another  distinction  between  a  contract  per  verba  de 
pranenti  and  a  regular  marriage,  which  relates  to  their  effect  upon 
the  property  of  the  respective  parties :  ''  If  a  contract  of  marriage 
be  between  a  man  and  a  woman,  yet  one  of  them  may  enfeoff  the 
other,  for  yet  they  are  not  one  person  in  law,  inasmuch  as  if  the 
woman  dieth  before  the  marriage  solemnised  between  them,  the 
man  unto  whom  she  was  contracted  shall  not  have  the  goods  of  the 
wife  as  her  husband,  but  the  wife  may  make  a  will  thereof  without 
the  agreement  of  him  unto  whom  she  was  contracted ;  but  after 
the  marriage  celebrated  between  them  the  man  cannot  enfeoff  his 

(1)  Cro.  Car.  3dl, 
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Reg.        wife,  for  then  they  are  one  person  in  law."    It  is  evident  that 

MiLLis.       Perkins  in  this  passage  is   speaking  of  a  contract  of  marriage 

;per  verba  de  pnesenti ;   and   this,  therefore,   is   another  instance 

of  the  different  legal    effect  of  such   a  contract  and   a  regular 

marriage. 

Lord  Hale,  at  the  conclusion  of  the  case  reported  by  him,  adds 
these  words :  ''  Nota,  Neither  the  contract  nor  the  sentence  was  a 
marriage."  By  which  he  may  perhaps  have  meant,  not  such  a 
complete  marriage  as  to  give  a  right  to  dower.  The  observation  of 
Perkins,  that  she  never  was  his  wife,  made  in  the  cases  to  which  I 
[  *8o5  ]  have  referred,  ought  perhaps  to  be  *taken  with  the  same  qualifica- 
tion. Lord  Coke,  speaking  of  the  effect,  after  the  death  of  the 
husband,  of  what  he  calls  an  inchoate  marriage,  says  it  shall  be 
accounted  a  lawful  marriage  qtwad  dotem. 

Another  and  a  very  important  circumstance  in  which  these 
irregular  marriages  differed  from  a  marriage  solemnised  according 
to  the  rites  of  the  Church,  is,  that  neither  party  could  maintain  a 
suit  against  the  other  for  the  restitution  of  conjugal  rights.  The 
law  is  so  laid  down  by  Sir  Edward  Simpson  in  the  case  of  Scnnishire 
V.  Scrivishirej  and  cannot,  I  think,  be  doubted. 

So  also  as  to  the  right  to  administer  to  the  effects  of  a  deceased 
wife,  a  contract  per  verba  de  pnesenti  has  been  considered  insuflScient. 
That  was  the  case  of  Haydon  v.  Gould  (i).  There  was  a  contract 
per  verba  de  prcesentiy  and  the  parties  afterwards  cohabited  as  man 
and  wife  for  several  years ;  but  it  appearing  that  the  person  who 
performed  the  ceremony  was  not  in  orders,  but  a  mere  layman, 
which  was  known  by  the  parties,  the  letters  of  administration  were 
recalled  by  the  Court ;  and  upon  appeal  the  sentence  was  afSirmed 
by  the  Delegates.  This  decision  does  not  appear  to  have  been  ever 
questioned.  It  is  cited  with  approbation  by  Sir  William  Wynne, 
and  referred  to  without  any  doubt  as  to  its  soundness  by  Sir  John 

NiGHOLL. 

It  was  argued  in  that  case  that  the  marriage  was  not  a  mere 
nullity;  that  it  was  irregular  only,  but  not  void;  that  it  was 
suflBcient  by  the  law  of  nature,  though  the  positive  law  ordained 
that  it  should  be  by  a  priest.  But  it  was  said  in  answer,  that  the 
man  demanding  a  right  due  to  him  by  the  ecclesiastical  law,  must 
[  *866  ]  prove  himself  *a  husband  according  to  that  law.  The  decision  in 
this  case  is  another  instance  in  accordance  with  those  which  I  have 
already  mentioned,  of  the  civil  effects  of  a  regular  marriage  being 

(1)  1  Salk.  119. 
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withheld  from  a  contract  per  verba  de  pnesenti  not  duly  solemnised         Reo. 
according  to  the  rules  of  the  ecclesiastical  law.  Millis. 

A  further  and  perhaps  the  most  essential  circumstance  in  which 
a  contract  per  verba  A?  pvfesenti  differed  from  a  regular  and  perfect 
marriage,  is  that  to  which  I  have  already  adverted ;  viz.  that  if  a 
man,  after  having  entered  into  a  regular  marriage,  married  a  second 
time,  his  first  wife  living,  the  second  marriage  was  absolutely  void, 
and  the  issue  of  course  illegitimate.  But  where  the  first  engage- 
ment was  merely  a  contract  2)er  verba  de  prtesenti,  the  second 
marriage  was  only  voidable ;  and  if  not  set  aside  during  the  life- 
time of  the  parties  it  could  not  afterwards  be  questioned,  and  the 
issue  would  be  legitimate.  This  is  abundantly  clear  from  the 
passage  which  I  have  already  cited  from  Coke  [upon]  Littleton,  as 
well  as  from  other  authorities. 

The  subsequent  decisions  of  the  Courts  of  Common  Law,  until  we 
come  down  to  comparatively  modern  times,  are  not  at  variance  but 
in  conformity  with  the  previous  authorities. 

In  Welde  v.  Cliamberlaine  (i),  which  was  an  issue  marriage  or  no 
marriage,  a  contract  per  verba  de  prcesenti  was  proved;  but  the 
doubt  suggested  was,  that  as  there  was  no  ring  the  ceremony  was 
invalid,  as  not  conforming  to  the  Book  of  Common  Prayer. 
Pembbrton,  Chief  Justice,  inclined  to  think  that  a  contract  per  verba 
de  pnesenti,  repeated  after  the  parson  in  holy  orders,  was  sufiicient ; 
but  he  reserved  ♦the  point  for  the  consideration  of  the  Court.  It  is  t  '^s?  ] 
obvious,  therefore,  that  a  mere  contract  per  verba  de  p^-eesenti  was 
considered  in  that  case  to  be  insufficient. 

So,  in  Holder  v.  Dickeson  (2),  Vauohan,  Chief  Justice,  was  of 
opinion  that  a  priest  was  necessary  for  the  marriage.  The  other 
Judges  did  not  differ  from  the  Chief  Justice  in  this  respect, 
though  they  consider  it  unnecessary  to  aver  quod  obtulit  se  in 
the  presence  of  a  parson,  which  was  the  objection  made  to  the 
declaration. 

In  Paine's  case  (8)  it  was  said,  that  in  a  suit  for  dissolving  a 
marriage  on  the  ground  of  precontract,  the  parties  contracting 
became  husband  and  wife  by  the  effect  of  the  sentence,  without 
farther  solemnity ;  and  Noy's  authority  was  cited  for  this  position. 
Bat  TwisDBN,  Chief  Justice,  denied  this,  and  said  the  marriage 
must  be  solemnised  before  they  could  be  completely  baron  and  feme. 
This  opinion  expressed  by  the  Chief  Justice  corresponds  with  what 

(1)  2  Show.  300.  (3)  1  Sid.  13. 

(2)  1  Ereem.  90. 
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Reo.  was  stated  in  Bunting's  case,  and  the  other  more  ancient  aathorities 
MiLLis.      ^poi^  th«  subject. 

It  is  obvious  that  none  of  these  cases  impeaches  the  doctrine 
stated  both  by  the  ecclesiastical  and  temporal  lawyers,  as  to  the 
imperfect  effect,  with  regard  to  its  civil  consequences,  of  a  contract 
of  marriage  per  verba  de  prcesenti,  not  accompanied  or  followed  by 
due  solemnisation.  It  is  not  immaterial  to  observe  that  the  cases 
occurred  before  the  Marriage  Act,  when  the  subject  was  much 
more  familiar  to  both  classes  of  lawyers,  ecclesiastical  as  well  as 
temporal,  than  it  has  been  since  the  change  introduced  by  that 
statute. 

I  have  come,  therefore,  to  this  conclusion,  that  although  a 
[  •858  ]  marriage  contracted  per  verba  de  prtesenti  *was  indissoluble, — 
though  it  could  not  be  released  even  by  the  mutual  consent  of 
the  parties, — though  either  of  them  might  enforce  it,  and  compel 
solemnisation, — though  it  had  the  effect  of  rendering  a  subsequent 
marriage  solemnised  in  facie  ecclesue^  even  after  cohabitation  and 
the  birth  of  children,  voidable, — though  it  was  considered  to  be  of 
the  essence  and  substance  of  matrimony,  and  was  therefore,  and  on 
account  of  its  indissoluble  character,  styled  in  the  ecclesiastical 
law  verum  matriinonium^ — ^yet  by  the  law  of  England,  according  to 
the  concurrent  opinion  of  both  the  ecclesiastical  and  temporal 
lawyers,  this  irregular  and  looser  sort  of  marriage  did  not  confer 
those  rights  of  property,  or  the  more  important  right  of  legitimacy, 
consequent  on  a  marriage  duly  solemnised  according  to  the  rites  of 
the  Church.  Whatever  name,  therefore,  is  given  to  the  connexion, 
this  is,  I  conceive,  a  correct  description  of  the  situation  of  the 
parties  who,  previously  to  the  Marriage  Act,  had  entered  into 
a  contract  of  marriage  per  verba  de  jn-cesenti,  not  followed  by 
solemnisation. 

Various  questions  and  considerations  connected  with  this  subject 
have  presented  themselves  in  the  course  of  these  discussions,  and 
to  which  I  shall  shortly  advert.  First,  as  to  the  religious 
ceremony : 

It  appears  from  the  authorities  to  which  I  have  referred,  that  it 
was  formerly  considered  essential  to  the  full  effect  of  a  marriage 
that  it  should  be  solemnised  in  the  church.  The  ceremony  is  well 
known;  it  had  been  in  use  for  many  hundred  years,  and  corre- 
sponded in  substance  with  the  present  form.  This  appears  from 
several  ancient  manuals,  particularly  those  of  Salisbury  and  York, 
which  are  still  in  existence.     The  rule  as  to  the  necessity  of  a 
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public  celebration  was  afterwards  relaxed,  and  it  is  clear  that  in  Rkg. 
*the  Temporal  Courts  the  same  consequences  attended  these  millib. 
marriages  as  if  they  had  been  celebrated  in  facie  ecclesice.  I  of  [  *859  ] 
course  accept  the  case  of  dower  ad  ostium  ecclesue,  which  depended 
upon  a  particular  rule.  Such  marriages,  however,  though  performed 
by  a  person  in  holy  orders,  and  according  to  the  rules  of  the  Church, 
were  considered  to  be  clandestine,  and  subjected  the  parties  to  the 
censures  of  the  Church.  Two  instances  are  mentioned,  in  which, 
according  to  popular  tradition,  such  censure  was  pronounced  ;  viz. 
upon  the  marriage  of  Sir  Edward  Coke  with  Lady  Hatton,  and  the 
marriage  of  the  Lord  Chancellor  Ellesmere.  In  the  former  case 
the  censure  is  said  to  have  been  slight,  the  parties  having  erred 
from  ignorance  of  the  law ;  but  in  no  case  of  this  sort,  where  the 
marriage  ceremony  was  performed  by  a  person  in  holy  orders, 
although  the  parties  might  be  liable  to  ecclesiastical  censure, 
were  they  ever  compelled  to  repeat  the  ceremony  in  the  face  of 
the  Church.  It  is  obvious,  therefore,  that  such  marriages,  though 
clandestine,  were  considered  by  the  Ecclesiastical  Courts  to  be 
complete  and  lawful  marriages,  as  they  indisputably  were  by  the 
Courts  of  Common  Law.  Still,  however,  the  Spiritual  Court,  when 
it  decreed  the  performance  of  marriage,  always  decreed  that  it 
should  be  solemnised  in  the  face  of  the  Church. 

A  question  has  been  raised  as  to  the  celebration  of  the  marriage 
ceremony  by  a  deacon ;  and  it  has  been  asked,  if  it  was  formerly 
required  that  the  ceremony  should  be  performed  by  a  person  in 
priest's  orders,  by  what  authority  this  change  was  introduced.  It 
appears,  by  reference  to  the  ancient  rituals,  that  formerly  the 
sacrament  was  administered  before  the  nuptial  benediction  was 
pronounced,  and  that,  as  this  could  only  be  administered  by  a 
priest,  his  presence  *was  necessary.  Marriage  itself  was  also,  by  [  *860  ] 
the  mere  nature  and  force  of  the  contract,  considered  to  be  a 
sacrament;  and  the  solemnisation,  therefore,  by  a  priest,  might 
on  this  ground  have  been  thought  necessary;  but  when,  at  the 
Reformation,  it  ceased  to  be  considered  as  a  sacrament,  and  when 
it  was  no  longer  required  that  the  sacrament  should  be  adminis- 
tered at  the  time  of  the  marriage,  there  was  no  reason  why  the 
ceremony  should  not  be  performed  by  a  person  in  holy  orders  as  a 
deacon. 

It  is  further  to  be  observed,  that  in  the  Act  of  Uniformity, 
IS  &  14  Car.  U.,  it  is  expressly  enacted,  that  certain  of  the 
offices  contained  in  the  Book  of  Common  Prayer  shall  be  performed 
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Beg.        only  by  a  priest ;  thereby  constructively  admitting  that  the  other 
MILLI8.      offices,   of   which  matrimony  is  one,    may  be  performed   by   a 
deacon. 

It  is  said  that  a  marriage  may  be  valid  though  not  performed  by 
a  person  in  holy  orders,  as  in  the  case  stated  by  Lord  Stowell,  in 
Hawke  v.  Corri  (i) :  "  It  seems,"  he  says,  *'  to  be  a  generally 
accredited  opinion,  that  if  a  marriage  is  had  by  the  ministration 
of  a  person  in  the  Church  who  is  ostensibly  in  holy  orders,  and  is 
not  known  or  suspected  by  the  parties  to  be  otherwise,  such 
marriage  shall  be  supported.  Parties  who  come  to  be  married 
are  not  expected  to  ask  for  the  sight  of  the  minister's  letters  of 
orders,  and  if  they  saw  them  could  not  be  expected  to  inquire  into 
their  authenticity."  I  do  not  very  well  understand  the  inference 
intended  to  be  drawn  from  this  case.  It  amounts  to  nothing  more 
than  this,  that  where  the  law  requires  the  ministration  of  a  person 
in  holy  orders,  if  a  man  assumes  that  character  under  such  circom- 
[  *86i  ]  stances  as  *to  impose  upon  those  who  require  his  ministration,  and 
they,  acting  fairly  and  bondjide,  are  deceived  in  this  particular,  the 
Court  which  has  to  decide  on  the  validity  of  the  transaction,  will  not 
suffer  them  to  be  the  victims  of  imposition  and  fraud,  but  will  decree 
in  favour  of  the  marriage.  This  exception  can  only  apply  in  cases 
where,  by  the  general  rule  of  law,  the  service  of  a  person  in  holy 
orders  is  necessary ;  and  cannot,  therefore,  be  properly  used  to 
impeach  that  rule. 

Another  question  that  has  been  raised,  and  which  bears  imme- 
diately upon  the  judgment  of  the  Court  below,  is  this :  Assuming 
that  a  marriage  can  be  solemnised  only  by  a  person  in  holy  orders, 
whether  a  Presbyterian  minister,  regularly  ordained  according  to 
the  rules  of  the  Presbyterian  Church,  is  competent  to  perform  the 
ceremony  between  members  of  the  Established  Church,  so  as  to 
give  full  validity  and  effect  to  the  marriage  ? 

Holy  orders,  according  to  the  law  of  England,  are  orders  conferred 
by  episcopal  ordination.  This  was  the  law  of  the  Catholic  Church  in 
this  country,  and  the  same  law  continued  after  the  Beformation  as 
the  law  of  the  Episcopal  Beformed  Church,  distinguished  by  the 
appellation  of  the  Church  of  England.  The  mode  of  conferring 
these  orders  is  prescribed  in  the  Act  of  Uniformity,  2  &  8  Edw.  VI. 
and  IS  &  14  Car.  U.  Similar  laws  were  passed  at  about  the 
same  periods  in  Ireland,  for  the  regulation  of  the  Church  of  that 
country,  which  was  founded  on  the  same  principles  and  governed 
(1)  2  Hagg.  Cons.  Bep.  280. 
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by  the  same  rules  as  the  Church  of  England.    A  marriage  celebrated         Reo. 

by  a  Roman  Catholic  priest,  as  in  Fielding's  case  and  other  instances,       millis. 

has  been  considered  valid.     A  priest  of  the  Bomish  Church  is  a 

priest  by  episcopal  ordination,  *and  his  orders  are  accounted  holy       [  •862  ] 

orders  by  our  Church.     If  he  conforms  to  the  Protestant  faith,  and 

is  presented  to  a  benefice,  no  new  ordination  is  necessary ;  nor  would 

it,  indeed,  be  proper. 

The  two  Churches  of  England  and  Ireland,  the  same  in  doctrine, 
in  ceremony,  and  in  discipline,  have  been  united,  and  the  same  law 
which  applied  to  each  Church  in  its  separate  state  has  become  the 
law  of  the-  united  Church.  It  is  said  that  we  admit  the  validity  of 
the  ordination  of  the  ministers  of  the  Church  of  Scotland,  and  that 
by  the  Act  of  Union  their  title,  as  legally  ordained  ministers,  is 
valid  in  every  part  of  the  empire.  As  respects  their  reverend 
character  that  certainly  is  so,  but  this  conveys  no  authority  out  of 
Scotland.  Holy  orders  in  England  still  mean  the  same  thing  as 
before  the  union  with  Scotland,  viz.  orders  conferred  by  episcopal 
ordination  ;  and  what  is  required  to  be  done  by  a  minister  in  holy 
orders,  cannot  therefore  be  done  by  an  ordained  minister  of  the 
Scotch  Church.  The  question  is  not  affected  by  the  Toleration 
Acts.  These  Acts  remove  penalties  and  disabilities;  they  confer 
no  title.  The  claim  made  by  the  Presbyterians  in  Ireland  cannot 
be  supported  upon  any  principle  that  would  not  apply  equally  to 
every  denomination  of  Dissenters.  I  respect  the  character  of  the 
Presbyterian  ministers  of  Ireland,  their  learning  and  piety ;  but 
this  is  a  question  of  mere  legal  interpretation,  which  must  be 
determined  without  reference  to  the  character  or  conduct  of  the 
parties. 

The  view  I  have  taken  of  the  effect  of  a  marriage  contract  per 
verba  de  prasenti,  will  afford  an  immediate  and  satisfactory  answer 
to  the  inference  attempted  to  be  drawn  from  different  statutes 
passed  *with  reference  to  this  subject.  I  allude,  in  the  first  place,  [  *86S  ] 
to  the  statute  12  Car.  II.  c.  33,  for  confirmation  of  marriages 
daring  the  Commonwealth.  It  is  said  that  if  a  contract  per  verba 
de  prasenti  be  an  actual  marriage,  what  necessity  was  there  for  this 
Act  ?  for  the  marriages  entered  into  under  the  ordinance  were  of 
this  nature.  Undoubtedly  that  is  so ;  but  if  such  contracts  were 
not  followed  by  all  the  consequences  of  marriages  regularly 
solemnised,  the  Act  was  obviously  necessary,  and  it  accordingly 
puts  these  marriages  on  the  same  footing  as  marriages  solemnised 
according  to  the  rites  of  the  Church  of  England.    Equally  plain  is 
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Reg.  the  explanation  of  the  clause  in  the  statute,  by  which  the  validitv 
MiLLiA.  of  these  marriages  is  left  to  the  decision  of  the  Temporal  Courts. 
The  reason  is  obvious  :  When  they  were  rendered  valid  and  bindin;: 
by  the  Act,  the  question  in  each  instance  would  not  be  a  question 
of  ecclesiastical  law,  but  merely  whether  the  particular  case  came 
within  the  provisions  of  the  statute. 

The  same  observation  will  apply  to  the  reasoning  founded  on  the 
different  Acts  relating  to  marriages  celebrated  by  Presbyterian 
ministers  in  Ireland  and  in  India.  But  then  it  must  also  be  admitted 
that  these  Acts  would  have  been  unnecessary,  if  a  contract  ptr 
verba  de  pnesenti  had  been  attended  with  the  same  civil  rights  as  to 
property,  &c  as  a  regular  marriage  solemnised  according  to  the  rules 
of  the  Church.  I  place  very  little  stress  upon  the  argument  that  has 
been  founded  upon  the  form  of  certain  of  the  statutes  relating  to  this 
subject,  some  of  them  being  enacting  and  others  declaratory.  They 
appear  in  a  great  degree,  if  I  may  so  express  myself,  to  neutralise 
each  other ;  and  many  of  them  are  wholly  inconsistent  with  the 
I  '864  ]  notion  that  the  Legislature  considered  a  contract  per  *verha  de 
prceaenti  to  have  the  full  effect  of  a  regular  solemnised  marriage. 

I  must  not  pass  over  the  observations  that  have  been  made  upon 
the  marriages  of  Jews  and  Quakers.  It  is  said  they  can  only  be 
supported  on  the  ground  of  their  being  contracts  per  verba  tie 
pnesenti,  or  de  futuro  followed  by  cohabitation. 

No  such  argument  can,  I  think,  be  justly  raised  from  the  decisions 
respecting  marriages  amongst  the  Jews.  They  are  treated  in  those 
decisions  as  a  distinct  people,  governed,  as  to  this  subject,  by  their 
own  religious  observances  and  institutions,  among  which  marriage 
is  included.  Speaking  upon  this  subject,  Lord  Stowbll,  in  the 
case  of  Ruding  v.  Smith  (i),  observes  that  ''the  matrimonial  law  of 
England  for  the  Jews  is  their  own  matrimonial  law ;  and  an  English 
Court  Christian,  examining  the  validity  of  an  English  Jew  marriage, 
would  examine  it  by  that  law,  and  that  law  only,  as  has  been  done 
in  the  cases  that  were  determined  in  this  Court  on  those  very 
principles.*'  Such  are  the  admitted  grounds  of  decision  in  the  case 
of  Jewish  marriages. 

The  question  as  to  the  marriage  of  Quakers  is  of  more  difficult 
solution.  In  the  case  so  frequently  referred  to,  before  Lord  Hale, 
that  learned  Judge  is  reported  to  have  said,  that  he  would  not  on 
his  own  opinion  make  their  children  bastards ;  and  he  directed  the 
jury  to  find  a  special  verdict.  It  would  seem,  therefore,  that  the 
(1)  2  Hagg.  CoQ8.  Bep.  371. 
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inclination  of  his  opinion  was  against  the  validity  of  the  man-iage.         rbg. 
If  he  had  considered  a  contract  jjer  verba  de  prcesenti  to  have  been       millis. 
sufficient,  there  would  have  been  no  difficulty  in  the  case,  and  he 
would  at  once  have  decided  accordingly.     Burnet  states,  that  Hale 
considered  "  all  marriages,  *made  according  to  the  several  persua-       [  *8<»5  ] 
sions  of  men,  ought   to  have   their  effects   in   law."     It  is   not 
improbable,  therefore,   that  this   was   the  ground   on   which   he 
refused   to  decide  the  question.     Lord   Keeper   North,  no  mean 
lawyer,  though  full  of  religious  and  party  prejudices,  considered 
the   point  too  clear  for  doubt;    and  observing   upon  the  course 
pursued  by  Hale  in  this  case,  made  it  the  ground  of  a  bitter  and 
not  very,  decent  attack  upon  that  distinguished  Judge. 

In  a  case  mentioned  by  Mr.  Justice  Willbs  in  Harford  v. 
Morris  (i),  and  in  Woolston  v.  Scott  {2)  before  Mr.  Justice  Denison, 
the  former  of  which  was  the  case  of  a  marriage  between  Quakers, 
and  the  latter  an  Anabaptist  marriage,  it  was  held  that  an  action 
of  criminal  conversation  might  be  sustained.  Mr.  Justice  Buller, 
in  commenting,  in  his  Law  of  Nisi  Prius,  on  the  latter  decision, 
does  not  suggest  as  the  ground  of  the  judgment  that  the  marriage 
was  valid  as  being  a  contract  per  verba  de  pnesentiy  but  observes 
that  it  had  been  doubted  whether  the  ceremony  must  not  be 
{)erformed  according  to  the  rites  of  the  Church:  but  as  this,  he 
says,  is  an  action  against  a  wrongdoer,  and  not  a  claim  of  right, 
it  seems  sufficient  to  prove  the  marriage  according  to  any  form 
of  religion,  as  in  the  case  of  Quakers,  Anabaptists,  Jews,  &c.  He 
rests  this  class  of  cases,  therefore,  upon  the  distinction  made  in  the 
Courts  of  Law  between  a  claim  of  right  and  proceedings  against 
a  wrongdoer. 

In  Green  v.  Green  (8),  which  was  also  the  case  of  a  Quaker 
marriage,  it  was  considered  that  a  marriage  according  to  the  forms 
used  among  that  sect  was  not  sufficient  to  support  a  suit  for  the 
restitution  of  conjugal  rights. 

A  question  as  to  the  effect  of  those  marriages  arose  in  the  case  [  860  ] 
of  Haughton  v.  Haughton  (4),  before  Lord  Manners,  when  Chancellor 
of  Ireland.  He  decided  in  favour  of  their  validity,  but  not  on  the 
ground  of  a  contract  per  verba  de  pnesenti,  but  because  he  considered 
that  they  were  included  in  the  Irish  statute  21  &  22  Geo.  IIL,  for 
the  relief  of  Dissenters.  Quakers  are  excepted  from  the  Marriage 
Act,  but  no  other  Dissenters ;  and  being  put  in  this  respect  on  the 

(1)1  Hagg.  C.  Bep.  App.  9.  (3)  1  Hagg.  C.  Bep.  App.  9. 

(2)  Bull.  N.  P.  28.  (4)  1  Moll.  611. 
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reo.  same  footing  with  the  Jews,  it  is  not  an  unfair  inference  that  the 
MiLLis.  Legislature  intended  to  place  them  on  the  same  footing  with  respect 
*  to  their  marriages,  and  thus  constructively  to  legalise  them.     This 

provision  in  the  Act  was  considered  by  Sir  William  Wynne,  in 
Sylveira  v.  Alvarez ,  as  a  strong  recognition  of  the  validity  of  these 
marriages.  In  none  of  the  cases  is  it  rested  on  the  ground  of  the 
form  constituting  a  contract  per  verba  de  prcesenti.  Although  these 
marriages,  therefore,  may  afford  materials  for  popular  reasoning, 
they  do  not,  I  think,  lead  to  any  certain  conclusion,  or  give  a 
greater  effect  to  a  contract  per  verba  de  prcesenti  than  is  ascribed  to 
it  by  the  authorities  to  which  I  have  before  referred. 

I  abstain  from  referring  in  detail  to  the  convictions  for  bigamy 
in  Ireland,  in  the  cases  of  marriages  not  authorised  by  the  Legis- 
lature, because  this  is  the  very  subject  of  the  present  appeal ;  but 
I  freely  admit  that  the  opinions  of  the  learned  Judges,  under  whose 
direction  these  convictions  occurred,  are  entitled  to  the  greatest 
consideration  and  respect. 

Several  modern  cases  have  been  referred  to,  in  which  the  question 
as  to  the  effect  of  a  contract  per  verba  de  prfesenti  has  been  more 
or  less  considered.    I  will  refer  to  them  in  their  order. 
[ggy-j  The  first  is  that  of   Rex  v.    The  Inhabitants  of  Brampton  (l)  ^ 

in  the  time  of  Lord  Ellenborough.  In  that  case  the  marriage  was 
publicly  celebrated  by  a  person  officiating  as  a  priest,  in  a  chapel 
in  the  town  of  Cape  St.  Nicola  Mole,  in  St.  Domingo.  What  Lord 
Ellenborough  said  upon  this  occasion  does  not  admit  of  dispute. 
His  words  were  these :  **  A  contract  of  marriage  per  verba  de 
prcesenti  would  have  bound  the  parties  before  the  Marriage  Act; 
and  this  appears  to  have  been  per  verba  de  prcesenti,  and  to  have 
been  celebrated  by  a  priest ; "  and,  after  alluding  to  Fielding's 
case (2),  he  adds,  ''There  is  this  further  circumstance,  that  the 
ceremony  was  performed  in  a  public  chapel,  instead  of  in  private 
lodgings,  as  it  was  in  Mr.  Fielding's  case."  All  this  is  perfectly 
consistent  with  the  view  I  have  taken  of  this  subject.  In  the  case 
of  Lautour  v.  Teesdalc  (3),  the  marriage  ceremony  was  performed 
by  a  Roman  Catholic  priest  in  the  Black  Town,  at  Madras.  This 
case  was  the  same  in  principle  as  the  former,  except  that  the 
ceremony  here  was  performed,  not  in  a  chapel,  but  in  a  private 
room,  as  in  Fielding's  case.  Chief  Justice  Gibbs,  a  very  acute 
lawyer,  stated  on  that  occasion,  but  unnecessarily, — for  the  cere- 

(1    10  R.  R.  299  (10  East,  282).  (3)  17  R.  R.  518  (8  Taunt.  830;  2 

(2)  14  St.  Tr.  1327.  Marsh.  233). 
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mony  was  performed  by  a  priest, — the  broad  principle,  that  a 
contract  j>^  verba  de  pnesenti  was  before  the  Marriage  Act  considered 
as  an  actual  marriage ;  but  he  adds,  that  doubts  have  been  enter- 
tained whether  it  was  so  unless  followed  by  cohabitation.  There 
is  no  foundation  for  the  doubts  that  were  suggested  by  the  Chief 
Justice,  and  in  stating  the  general  position  he  did  not  accompany 
it  with  any  of  the  explanations  and  qualifications  with  ^which  it 
had  been  stated  by  Lord  Stowell  and  other  eminent  civilians. 
In  Beer  v.  Ward  (i),  which  was  an  issue  out  of  Chancery,  the 
(1)  MS.    The  case  of  Beer  v.  Ward,      stood  the  law  at  that  period,  a  good 


Reo. 

V, 

MiLLIS. 


which  was  compromiBed  before  the 
delivery  of  final  judgment,  was  never 
published  in  the  professional  reports 
of  the  Court  of  Chancery.  The 
opinions  of  Lord  Eldox,  as  expressed 
on  his  granting  a  new  trial  in  that 
ease,  were  very  much  referred  to  in 
the  arguments  in  the  present  case  in 
the  Court  below,  and  became  again 
the  subject  of  comment  in  this  House. 
The  reports  of  these  opinions  were 
found  only  in  the  newspapers  of  the 
day,  which  were  accordingly  quoted; 
and  it  has  therefore  been  deemed 
advisable  to  extract  so  much  of  them 
as  applies  to  the  particular  point  now 
under  discussion. 

In  that  case  there  was  a  clandestine 
marriage,  a  regular  but  secret  marriage, 
in  1742.  A  chUd  had  been  born  in 
17<i9.  The  legitimacy  of  that  child 
was  in  question.  It  was  said  that  a 
marriage  had  taken  place  in  1 736.  It 
was  necessary  to  make  the  forms  of 
that  marriage  as  few  as  possible. 
Lord  Eldon  refers,  in  the  beginning 
of  his  judgment,  to  the  way  in  which 
the  then  AtUymey- General  opened  the 
case  to  the  jury,  and  makes  the 
following  observations  on  the  law 
which  had  been  laid  down  to  the  jury. 

**  Lord  ElLDON :  An  application  was 
now  submitted  for  a  new  '•'trial,  and 
the  principal  ground  on  which  it 
rested  was  the  misdirection  of  the 
Judge  in  point  of  law.  His  Lordship 
then  referred  to  the  address  of  the 
AtUfrney- General  to  the  jury,  and  to 
the  speech  of  the  learned  Judge  in 
charging  the  jury  with  reference  to 
the  legal  question.  That  learned 
Judge  had  stated  that,  as  he  under- 


marriage  might  be  celebrated  without 
the  intervention  of  a  clergyman ;  and 
he  (Lord  Eldon)  thought  that  it 
would  be  extremely  dangerous  to  deny 
that  such  might  have  been  the  law  at 
that  period.  It  was  to  be  observed 
that  the  remark  of  the  CnnsF  Justice 
applied  to  marriages  per  verba  de 
futuroy  and  not  per  verba  de  proisenti  ; 
for  according  to  the  learned  Judge, 
there  must  be  a  cohabitation,  and  a 
subsequent  declaration  in  the  presence 
of  witnesses.  This  proposition  had 
been  met  at  the  Bar,  by  stating  that 
such  a  marriage  was  not  at  that  period 
a  good  and  lawful  marriage.  The 
objection  was  in  substance  that  it  was, 
as  the  Solicitor-General  put  it,  'bad 
law.*  The  Solicitor- General  had  cited 
a  variety  of  authorities,  and  contended 
that  though  the  marriage  was  good 
for  some  purposes,  yet,  to  render  the 
children  legitimate,  it  must  be  a 
marriage  in  /ocic  ecclesiof" — Morning 
Chronicle,  Thursday,  6th  May,  1824. 

The  Court  broke  up  before  the 
delivery  of  the  judgment  was  finished, 
and  on  the  Friday  morning  (7th  May) 
it  was  resumed;  and  then,  after  going 
through  all  the  facts  of  the  case, 
Lord  Eldon  said  that,  '*  under  all 
the  circumstances  a  trial  at  Bar  was  in 
his  mind  the  most  advisable  course  to 
pursue.  The  opinion  of  the  Judges 
upon  the  point  of  law  might  then  be 
obtained,  and  the  facts  of  the  case 
would  then  be  thoroughly  and  entiiely 
understood." — Id,  May  8th. 

**  Lord  Eldon  here  read  and  com- 
mented upon  that  part  of  the  Chief 
Ju8TiCE*s  charge  which  relates  to  the 
law  of  marriage  in  this  country,  before 


[  ♦868  ] 


[6ll,ie.  ] 


[  •612,  It.  ] 
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same  position  was  stated  by  Lord  Tentbrdbn,  an  extremely  cantious 
and  very  learned  Judge,  in  his  direction  to  the  jury.  But  Lord 
Eldon,  when  the  case  afterwards  came  before  him,  and  whose 
attention  had  been  frequently  directed  to  questions  of  this  nature, 
appears  from  the  shorthand  writer's  notes  of  the  case,  which  I 
have  carefully  read,  to  have  cautiously  abstained  from  adopting 
this  position,  and,  after  suggesting  some  other  points  for  con- 
sideration, directed  a  new  trial  to  be  had  at  the  Bar  of  the  Court 
of  King's  Bench. 

It  may  be  proper  to  observe,  with  reference  to  this  last  decision, 
that  in  the  case  of  Rex  v.  The  Inlmhitants  of  Batlixvick{i),  the 
Court  of  King's  Bench  seem  to  have  considered  it  necessar)^  that 
the  marriage  should  have  been  celebrated  by  a  clergyman,  for  in 
ftny  other  view  of  that  case  the  points  in  controversy  must  have 
been  wholly  immaterial.    Lord  Tbnterden  was  at  that  time  Chief 


[  -eia,  n.  ] 


the  passing  of  Lord  Hardwicke*s  Act. 
In  stating  that  our  law  was  the 
same  as  the  law  of  Scotland,  he  was 
inaccurate;  for  it  never  was  so  loose 
as  the  law  of  Scotland ;  but  that  was 
unimportant.  That  a  marriage  might 
have  been  celebrated  without  the 
presence  of  a  clergyman,  was  a  pro- 
position that,  with  some  qualification, 
it  was  difficult  to  deny;  that  was 
where  the  person  performing  was 
supposed  really  to  be  a  clergyman. 
The  case  was  different  where  a  fraud 
was  intended  by  one  of  the  parties. 
The  Chief  Justice's  charge  went  on 
to  say  that  '  a  contract  between  the 
parties,  followed  by  cohabitation,  and 
accompanied  by  a  declaration  in  the 
presence  of  witnesses,  constituted  a 
good  and  legal  marriage  at  that  period 
of  our  history,  as  it  would  in  Scotland 
at  this  day.*  There  was  no  doubt  that 
that  would  constitute  a  good  marriage 
at  present  ^in  Scotland,  as  was  estab- 
lished in  a  case  the  other  day  in  the 
House  of  Lords,  where  it  appeared 
that  the  husband  said  in  the  presence 
of  witnesses,  '  Madam,  I  acknowledge 
you  to  be  my  wife ;  *  and  she  replied, 
*Sir,  I  acknowledge  you  to  be  my 
husband.'  In  a  few  moments  after- 
wards the  husband  went  into  another 
room  and  blew  his  brains  out  That 
was  held  to  be  a  valid  though  irregular 


marriage  by  the  law  of  Scotland :  he 
said  irregular,  because  there  was  a 
difference  between  a  valid  marriage 
and  a  regular  marriage.  It  was  con- 
tended in  the  present  case  that  the 
attention  of  the  jury  ought  to  have 
been  called  to  this  question :  '  Are  yon 
sure,  according  to  the  evidence,  that 
such  a  contract  had  been  so  made 
between  these  parties?*  And  it  was 
said  that  the  principle  laid  down  by 
the  Chief  Justice  was  bad  law. 
Cases  were  cited  to  show  that  though 
a  contract  of  marriage  de  prcesetUi, 
before  the  year  1756,  was  a  good  con- 
tract (to  use  the  Solicitor 'Geti^raT* 
words),  quoad  hoc,  yet  it  was  not  a 
legal  and  valid  marriage  of  itself ; 
that  was,  that  the  issue  of  such 
marriage,  if  the  parties  were  not  after- 
wards compelled  to  celebrate  it  in 
facie  ec^hsiasy  were  illegitimate.  Now 
he  (the  Chancellor)  was  not  con- 
sidering the  question  yet;  but  it 
seemed  to  him  that  another  point 
arose,  if  that  proposition  were  made 
out;  namely,  whether  a  second 
marriage,  if  celebrated  voluntarily, 
would  not  have  the  same  effect  in 
curing  the  other,  as  if  its  celebration 
had  been  made  compulsory  by  the 
Ecclesiastical  Courta**  —  rtw»««,  6th 
May,  1824. 

(1)  36  R.  B.  690  (2  B.  &  Ad.  639). 
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Jasiice  of  the  King's  Bench,  and  after  consideration  delivered  the        reo. 
judgment  of  the  Court.  Millis. 

In  the  case  of  Smith  v.  Maxwell  (i),  before  Lord  Wynford,  the 
only  question  was,  whether  in  Ireland  a  marriage  in  a  private 
house  was  valid.  The  marriage  ceremony  was  performed  by  the 
curate  of  the  parish,  and  the  learned  Judge  decided  that  such  a 
marriage  was  legal,  and  that  it  need  not  be  celebrated  in  the 
church.  To  the  same  effect  was  the  judgment  of  Sir  John  Nicholl, 
in  SUadman  v.  Powell  (2).  In  *Ireland,  he  says,  marriage  may  be  [  •sbq  ] 
had  without  any  celebration  in  facie  eccle»ite  or  in  the  presence  of 
witnesses.  By  celebration  in  facie  ecclesue^  he  obviously  meant  in 
a  church,  in  contradistinction  to  a  private  house,  where  the  marriage 
in  question  in  that  case  was  performed.  Lyndwoode's  explanation 
of  the  terms  in  facie  ecclesue  is  this,  **  in  conspecta  ecclesicSy  popnli 
scilicet  congregati  in  eccleshV*  The  main  point  in  controversy 
in  the  case  of  Steaciman  v.  Powell  was,  whether  the  priest  who 
performed  the  ceremony  was  a  Boman  Catholic. 

The  opinion  of  Lord  Eldon,  in  the  case  of  M'Adam  v.  Walker  (3), 
was  pronounced  in  a  Scotch  case,  and  obviously  had  reference  to  the 
law  of  that  country. 

If  I  may  refer  to  the  opinion  of  the  several  eminent  lawyers,  both 
of  the  Ecclesiastical  and  Civil  Courts,  who  were  consulted  upon  the 
subject  of  marriages  in  India  performed  by  ministers  of  the  Church 
of  Scotland,  it  will  be  found  that  they  all  concurred  in  stating  that 
those  marriages  were  not  to  all  purposes  legal  marriages,  but  that 
they  were  binding  upon  the  parties,  so  that  a  subsequent  marriage 
by  either  during  the  life  of  the  other,  with  a  third  person,  would  be 
invalid.     To  this  opinion  I  entirely  assent. 

I  fully  admit  the  learning,  ability,  and  experience  of  the  several 
distinguished  Judges  to  whom  I  have  thus  referred :  but  with  the 
explanations  which  I  have  given,  I  do  not  see  sufficient  ground  in 
these  opinions  to  lead  me  to  change  my  view  of  this  subject, 
agreeing  as  it  does  with  what  has  been  laid  down  by  the  most 
eminent  civilians,  and  with  the  corresponding  decisions  of  the 
Courts  of  Common  Law  from  the  earliest  period  of  our  history. 

I  have  been  led,  in  consequence  of  the  range  that  *has  been       [  *870  ] 
taken  in  these  discussions,  and  the  great  and  important  interests 
which  they  involve,  to  enter  into  the  consideration  of  this  subject 
more  extensively  than  is  perhaps  necessary  for  the  decision  of  the 

(1)  1  By.  &  Moo.  N.  P.  80.  (3)  14  R.  R.  36  (1  Dow,  148). 

(2)  1  Addams,  8. 
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Reo.  question  immediately  before  your  Lordships.  The  immediate 
MiLLis.  point  for  decision  is,  whether  the  defendant  George  Millis  is,  under 
the  circumstances  stated  in  the  special  verdict,  guilty  of  the  crime 
of  bigamy.  The  marriage  in  Ireland,  which  is  the  first  marriage,  is 
not  rendered  valid  by  statute,  one  of  the  parties  being  a  member  of 
the  Established  Church.  If,  therefore,  it  was  not  celebrated  by  a 
person  in  holy  orders,  according  to  the  meaning  of  those  terms  in 
the  law  of  England,  it  can,  I  think,  operate  only  as  a  contract 
per  verba  de  prasenti ;  and  the  question  will  be,  whether  such  a 
contract  is  sufficient  to  support  the  indictment.  And  upon  this 
point,  I  confess  I  should  feel  great  difficulty  in  dissenting  from  the 
opinion  of  the  Queen's  Judges,  as  expressed  by  the  learned  Chief 
Justice.  **  If,"  he  says  (antCy  p.  161),  '*a  marriage  per  verba  de 
prcesenti  without  any  ceremony  is  good  for  the  first  marriage,  it  is 
good  also  for  the  second ;  but,"  he  adds,  **  it  never  could  be  supposed 
that  the  Legislature  intended  to  visit  with  capital  punishment  (for 
the  offence  would  be  capital  if  the  plea  of  clergy  could  be  counter- 
pleaded) the  man  who  had  in  each  instance  entered  into  a  contract 
per  verba  de  prcesenti,  and  nothing  more." 

But  independently  of  this  consideration,  it  is  material  upon  this 
part  of  the  subject  to  advert  again  to  the  effect  of  such  a  contract. 
Let  me  suppose  a  contract  of  marriage  per  verba  de  puesentiy  and  a 
subsequent  marriage  duly  solemnised  by  the  same  man  with  another 
woman.  The  woman  dies, — the  marriage  becomes  binding,  and  the 
[  *87i  ]  issue  legitimate.  How  can  ^a  prosecution  for  bigamy  be  sustained 
for  entering  into  a  marriage  which  the  law  recognises,  and  will  not 
suffer  to  be  annulled  ?  But  if  an  indictment  could  not  under  such 
circumstances  be  maintained,  neither  could  it,  I  conceive,  during 
the  life  of  the  woman  ;  for  the  guilt  or  innocence  of  the  husband  could 
never  be  made  to  depend  upon  the  accident  of  her  life  or  death. 

I  may  further  observe  to  your  Lordships,  that  it  seems  never  to 
have  occurred  to  any  one,  in  suits  to  annul  a  marriage  by  reason  of 
precontract,  to  suggest  that  the  party  had  been  guilty  of  bigamy. 
There  is  no  trace  of  any  such  intimation ;  and  yet  in  every  one  of 
these  cases,  if  a  contract  per  verba  de  prasenti  were  sufficient  for 
this  purpose,  that  offence  must  have  been  committed. 

But  there  is  another  difficulty  in  the  way  of  the  prosecution  in 
this  case,  arising  out  of  the  change  introduced  into  the  law  of 
Ireland  by  the  statute  58  Geo.  III.  c.  81.  It  is  thereby  enacted, 
''  That  in  no  case  whatsoever  shall  any  suit  or  proceeding  be  had  in 
any  Ecclesiastical  Court  in  Ireland,  in  order  to  compel  a  celebration 
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of  any  marriage  in  facie  ecclesia,  by  reason  of  any  contract  of  matri-  Beg. 
mony  whatever,  whether  per  verba  de  pnesenti  or  per  verba  de  futuro,  millis. 
which  shall  be  entered  into  after  the  end  and  expiration  of  ten  days 
next  after  the  passing  of  this  Act."  This  clause  is  copied  from  the 
13th  section  of  the  English  Marriage  Act.  The  effect  of  this 
statute  has  been  to  change  entirely  the  character  of  a  contract 
per  verba  de  prcesenti,  at  least  as  to  its  temporal  effect.  It  is  no 
longer  indissoluble;  solemnisation  cannot  be  enforced;  it  has  no 
longer  the  effect  of  avoiding  a  subsequent  marriage  solemnised 
in  facie  ^ccclesue,  but  such  marriage  is  from  the  time  of  its  cele-  [  ♦872  ] 
bration  valid  and  binding,  and  accompanied  with  all  the  civil 
consequences  of  a  regular  and  perfect  marriage.  How  then  can 
such  a  marriage,  which  the  law  sanctions,  and  the  obligations  of 
which  it  enforces,  constitute  the  crime  of  bigamy  ?  In  this  offence 
it  is  the  second  marriage  that  is  the  criminal  act ;  such  marriage  is 
a  mere  nullity ;  it  is  simply  void,  and  so  completely  void  that  the 
woman  may  be  examined  as  a  witness  against  the  person  with 
whom  she  has  gone  through  the  ceremony  of  marriage.  But  in 
the  case  of  a  contract  per  verba  dc  pnesenti,  followed  by  a  subse- 
quent marriage  with  another  person  duly  solemnised,  the  second 
marriage  is,  on  the  contrary,  by  the  law  of  Ireland,  legal  and 
binding. 

It  cannot,  I  think,  be  contended,  at  least  with  any  effect,  that  as 
the  Act  in  its  terms  only  prevents  a  proceeding  to  enforce  the  per- 
formance of  the  marriage  contract,  a  suit  may  still  be  instituted  for 
annulling  a  subsequent  marriage  solemnised  in  facie  ecclesice.  It 
is  not,  I  think,  very  reasonable  to  suppose  that  such  could  have 
been  the  intention  of  the  Legislature.  For  what  purpose  could 
such  a  proceeding  be  had,  unless  with  a  view  of  enforcing  the 
performance  of  the  first  contract,  which  the  statute  declares  shall 
no  longer  be  done  ? 

Sir  William  Blackstone  appears  to  have  entertained  the  same 
opinion  upon  the  construction  of  the  English  Marriage  Act,  which 
contains  precisely  the  same  provision ;  and  from  that  time  to  the 
present,  a  period  of  nearly  a  century,  no  such  suit  has  ever  been 
instituted,  or,  as  far  as  I  can  learn,  ever  contemplated. 

I  am  of  opinion,  therefore,  after  much  anxious  consideration,  for 
the  reasons  and  upon  the  grounds  which  I  have  thus  stated  to  your 
Lordships,  but  at  the  *same  time  with  all  due  deference  and  respect       [  *873  ] 
for  those  who  differ  from  me  on  the  subject,  that  the  indictment 
against  the  defendant,  George  MilUs,  cannot  be  sustained. 
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Rbo.        Lord  Cottenham: 

r. 

MILLI8.  I  have  not,  in  the  course  of  a  pretty  long  professional  life,  met 

with  any  case  so  embarrassing  as  the  present.  It  is  impossible  to 
come  to  any  conclusion  without  overruling  authorities  to  which  the 
greatest  possible  respect  is  due.  The  highest  names  in  the  history 
of  the  law  stand  opposed  to  each  other.  If  the  conclusion  to  which 
I  have  felt  myself  compelled  to  come  be  erroneous,  the  error  has 
not  arisen  from  any  prepossession  of  my  mind.  The  many  great 
modern  authorities  who  have  expressed  opinions  inconsistent  with 
the  judgment  under  review ;  the  presumption  that  the  law  of  this 
country  respecting  marriage,  previous  to  the  Marriage  Act  of 
26  Geo.  II.  c.  88  (1758),  had  been  the  same  as  prevailed  in  other 
countries  which  derived  their  law  upon  that  subject  from  the  same 
source ;  and  a  consideration  of  the  great  evils  necessarily  attendant 
upon  a  confirmation  of  the  judgment, — had  raised  in  my  mind  a 
very  strong  impression  that  the  judgment  was  erroneous,  and  no 
slight  wish  that  it  might  be  found  to  be  so.  It  was  not  until  I 
came  to  examine  in  private  the  early  authorities,  and  to  consider 
the  weight  of  the  objections  which  have  been  raised  to  them,  that  I 
found  it  impossible,  consistently  with  the  duty  I  owe  to  this  House 
and  to  the  public,  to  adopt  any  conclusion  but  that  to  which  these 
authorities  uniformly  and  of  necessity  lead. 

It  is  to  be  observed  in  the  outset  that  the  present  inquiry  is  as  to 
the  state  of  the  law  as  it  existed  before  1753.     Ninety  years  have 

[  *s7i  ]  elapsed  since  that  *state  of  the  law  has  ceased  to  exist  in  this 
country ;  a  circumstance  which  adds  greatly  to  the  difficulty  of  the 
inquiry,  and  which  it  is  of  the  utmost  importance  to  keep  in  mind, 
when  striking  the  balance  between  the  authorities  which  preceded 
and  those  which  followed  that  date.  The  former  arose  in  administer- 
ing the  then  existing  law,  and  proceeded  from  Judges  necessarily 
conversant  with  all  that  afi'ected  the  important  subject  of  marriage. 
The  latter  consist  principally  of  expressions  of  impressions  of  what 
the  law  had  been  at  former  times,  and  of  the  administration  of 
which  the  authors  of  those  opinions  probably  never  had,  or  had 
ceased  to  have,  any  experience ;  and  it  is  obvious  that  the  observa- 
tion applies  the  more  strongly  to  those  authorities  which  are  the 
most  removed  from  the  time  at  which  this  law,  by  the  passing  of 
the  Marriage  Act,  ceased  to  exist  in  this  country. 

The  question  is,  did  a  contract  of  marriage  per  verba  de  prtesenti 
tempore,  without  the  intervention  of  a  priest  in  holy  orders,  constitute 
a  valid  marriage  by  the  law  of  this  country  as  it  existed  before  the 
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passing  of  the  Marriage  Act  ?  In  considering  this  matter  the  first 
question  a  lawyer  would  ask  is,  what  decisions  are  there  to  be  found 
of  that  period  upon  this  subject?  The  answer,  I  regret  to  say, 
must  be  that  there  are  many,  and  that  all,  without  any  exception, 
held  that  such  contract  did  not  constitute  a  valid  marriage. 

Upon  an  examination  of  these  authorities  the  whole  question 
must  depend.  Since  the  Marriage  Act  there  cannot  have  been 
many  occasions  of  decision  upon  the  subject ;  and  the  opinions  of 
modern  Judges  and  writers,  however  important  as  commentators 
upon  a  law  which  had  ceased  to  exist,  cannot  be  of  avail  unless 
supported  by  decisions  and  authorities  of  the  times  *during  which 
the  law  prevailed.  But  before  I  proceed  to  examine  these 
authorities,  it  will  be  desirable  to  clear  the  way  by  disposing  of 
some  arguments,  which,  if  well  founded,  would  go  far  to  prove  that 
there  could  not  have  been  any  such  decisions ;  or  that  if  there  were 
any,  they  must  necessarily  have  been  erroneous. 

The  civil  law,  it  has  been  said,  was  the  foundation  of  the  law  of 
marriage  in  Europe,  and  that  by  that  law,  before  the  Council  of 
Trent,  a  contract  per  verba  de  prcesenti  constituted  marriage,  as  it 
does  in  Scotland  to  this  day;  and  that  there  was  no  reason  to 
suppose  that  the  marriage  law  of  England  was  at  that  time  different 
from  the  marriage  law  of  other  Christian  countries ;  but,  on  the 
contrary,  as  the  subject  of  marriage  was  under  the  jurisdiction  of 
the  Ecclesiastical  Courts,  and  as  there  was  an  appeal  from  those 
Courts  to  Home,  it  was  to  be  assumed  that  the  marriage  law  of  this 
country  and  of  Bome  was  the  same. 

Now  it  is  quite  certain  that  the  civil  and  canon  law  never  had,  as 
such,  any  authority  in  this  country ;  but,  in  the  language  of  the 
statute  of  25  Hen.  YIII.  c.  21,  ''  such  laws  had  effect  only  so  far  as 
the  Sovereign  and  people  of  this  realm  had  taken  them  at  their  free 
liberty,  at  their  own  consent,  to  be  used  amongst  them ;  and  had 
bound  themselves  by  long  use  and  custom  to  the  observance  of  the 
same."  In  illustration  of  which,  Blackstone,  following  the  example 
of  Sir  Matthew  Hale,  classes  the  civil  and  canon  law  in  use  in  this 
country  as  part  of  the  common  or  unwritten  law.  And  with  respect 
to  the  appeal  to  Bome,  Blackstone  (i)  observes,  that  the  Act  of 
Hen.  YIII.  which  subjected  those  who  should  appeal  to  Bome  to 
the  ^penalties  of  a  pramunire,  only  punished  that  which  was  illegal 
befose. 

The  rules,  therefore,  of  the  civil  and  canon  law,  as  generally 

(1)  4  Comm.  115. 
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Reg.  received,  cannot  materially  bear  upon  the  present  inquiry ;  but  it  is 
MiLLis.  highly  important  to  ascertain  what  were  the  rules  in  this  respect  by 
which  the  Ecclesiastical  Courts  in  this  country  were  regulated ;  for 
as  the  jurisdiction  of  all  questions  of  marriage  has  been  exercised 
by  the  Ecclesiastical  Courts  ever  since  their  separation  from  the 
Civil  Courts  soon  after  the  Conquest,  the  law  of  those  Courts  must 
have  been  at  all  times  the  law  of  the  country.  It  is  true  that  in 
certain  cases  in  which  questions  of  marriage  arose  incidentally,  as 
in  personal  actions,  in  which  the  right  depended  upon  the  fact  of 
marriage,  and  not  upon  its  legality,  reference  was  not  made  to  the 
ecclesiastical  authorities;  yet  as  that  was  the  only  course  in  all 
cases  in  which  the  validity  of  a  marriage  was  directly  in  issue,  in 
all  which  cases  the  Civil  Court  was  bound  to  respect  the  certificate 
of  the  Bishop  as  conclusive,  it  follows  that  the  Civil  Courts  could 
not  have  had  any  rules  but  those  which  they  received  from  the 
ecclesiastical  authorities :  and  this  may  account  for  the  fluctuations 
which  appear  at  different  times  to  have  taken  place ;  a  clandestine 
marriage,  that  is,  one  not  celebrated  in  facie  eccleaue,  being  at  some 
periods  treated  as  void,  and  at  others  only  as  irregular;  and  a 
mass-priest  being  in  some  cases  treated  as  necessary  to  give  validity 
to  a  marriage,  and  in  others,  any  one  in  holy  orders  being  considered 
as  sufficient  for  that  purpose. 

It  is  expedient,  therefore,  to  ascertain  as  far  as  possible  what 
rules  were  prescribed  to  the  Ecclesiastical  Courts  by  the  authorities 
within  this  realm ;  and  if  it  shall  appear  that  before  the  time  at 
[  *877  ]  which  the  *canon  law  is  stated  to  have  been  introduced  into  this 
country,  that  is,  before  1290,  there  were  laws  existing  which 
regulated  the  proceedings  and  decisions  respecting  marriage,  and 
which  do  not  appear  afterwards  to  have  been  altered,  it  must  be  of 
more  importance  to  look  to  such  laws  than  to  the  rules  of  the 
general  civil  or  canon  law ;  and  it  appears  that  there  were  such 
laws,  and  that  by  those  laws  the  intervention  of  a  person  in  orders 
was  necessary  to  constitute  a  valid  marriage.  The  Institutes  of 
Edmund  direct  that  in  nuptials  there  shall  be  a  mass-priest,  who 
shall  with  God's  blessing  join  the  parties  together  ('*  adunare  "  is 
the  word)  to  all  prosperity.  And  by  the  ordinance  of  a  council  held 
at  Winchester  in  the  time  of  Archbishop  Lanfranc,  1076  (i),  it  was 
declared  that  a  marriage  without  the  benediction  of  a  priest  should 
not  be  a  legitimate  marriage,  and  that  other  marriages  should  be 
deemed  fornication ;  and  many  other  provisions  against  clandestine 
(1)  Johnst.  Ecc. Law;  a.d.  1076,  s.  5. 
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marriages  prove  that  such  marriages  were  in  fact  celebrated  by        Beo. 

P™Bt8.  MILLI8. 

I  see  no  reason  to  doubt  the  authenticity  of  these  ancient  ordin- 
ances ;  and  if  genuine,  they  establish  the  fact  that  from  the  earliest 
time  the  laws  of  England  upon  this  subject  differed  from  the  civil 
and  canon  law,  and  required  the  intervention  of  an  ecclesiastical 
authority  to  make  a  valid  marriage.  If  any  doubt  could  exist  as  to 
the  authenticity  of  these  ordinances,  or  as  to  whether  they  had 
been  adopted  by  the  laws  of  this  country,  and  had  so  become  part 
of  such  law,  such  doubt  would  be  removed  if  it  should  be  found 
that  the  decisions  of  the  Civil  and  Ecclesiastical  Courts  were  in 
conformity  with  the  directions  therein  contained ;  which  leads  to 
an  examination  of  such  reported  cases  as  have  been  produced  for 
this  purpose. 

In  order  to  judge  of  the  weight  and  importance  of  these  decisions,        [  ^^^  ] 
it  is  proper  to  consider  by  what  tests  the  validity  of  a  marriage  is 
to  be  tried ;  and  it  is  obvious  that  the  consequences  of  a  valid 
marriage  must  be, — 

let.  To  give  to  the  woman  the  right  of  a  wife  in  respect  to  dower. 

2nd.  To  give  to  the  man  the  right  of  a  husband  in  the  property 
of  the  woman. 

8rd.  To  give  to  the  issue  the  right  of  legitimacy. 

4th.  To  impose  upon  the  woman  the  incapacities  of  coverture. 

5th.  To  make  the  marriage  of  either  of  the  parties,  living  the 
other,  with  a  third  person,  void. 

Upon  each  of  these  heads  there  is  clear  authority  that  none  of 
these  consequences  followed  from  a  contract  of  marriage  po'  verba 
de  prasenti,  without  the  intervention  of  a  person  in  holy  orders. 

First,  a  contract  per  verba  de  prasenti  did  not  give  to  the  woman 
the  right  of  a  wife  in  respect  to  dower. 

Upon  this  first  point,  the  note  from  Lord  Hale's  MSS.  (i),  if 
entitled  to  credit,  and  if  construed  according  to  the  ordinary  and 
technical  meaning  of  the  words  used,  is  decisive.  As  to  its  authen- 
ticity, we  are  told  in  the  preface  to  the  13th  edition  of  Coke  upon 
Littleton,  that  this  and  the  other  notes  are  in  the  handwriting  of 
Lord  Hale,  in  the  margin  of  a  copy  of  Coke  upon  Littleton  in  the 
possession  of  Mr.  Gybbon,  to  whose  father  it  was  presented  by 
Lord  Hale ;  and  that  the  copy  of  the  notes  from  which  the  notes  in 
the  18th  edition  of  Coke  upon  Littleton  were  taken,  was  made  from 
the  original^  for  the  use  of  Mr.  Yorke,  and  then  in  the  possession 
(1)  Co.  Litt.  33a;w.  (10). 
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Rko.  of  the  late  Lord  *Hardwicke.  It  appears,  therefore,  that  the 
MiLLis.  i^ote  in  question  exists  in  the  handwriting  of  Lord  Hale,  and  there 
[  *879  J  does  not  appear  to  be  any  reason  for  doubting  that  what  was  so 
written  by  him  was  his  own  composition  and  not  copied  from  any 
other  writing,  and  that  what  he  states  to  have  been  decided  was 
at  least  believed  by  him  to  have  been  so  decided,  and  that  the 
observations  upon  such  decision  were  his  own. 

What  then  does  Lord  Hale  state  to  have  been  decided,  and  what 
are  his  observations  upon  it?  He  states  a  case,  coram  Rege, 
9  &  10  Edw.  I.  in  which  the  facts  were,  1st,  a  contract  between 
A.  and  B.  per  verba  de  pi-asefiti,  and  issue ;  2nd,  a  marriage  in  facie 
ecclesia  between  A.  and  C. ;  3rd,  a  sentence  by  the  Ordinary, 
whereby  B.  recovered  A.  for  her  husband,  and  excommunication  of 
A.  for  not  performing  the  sentence ;  4th,  a  subsequent  enfeoffinent 
by  A.  of  land  to  D. ;  and,  5th,  a  subsequent  marriage  in  facie 
eccUsice  between  A.  and  B.,  and  the  death  of  A. 

The  decision  of  the  Court  below  was,  that  B.  was  entitled  to 
dower  out  of  the  lands  of  which  D.  had  been  enfeoffed,  not  by  force 
of  the  contract  per  verba  de  prrenenti  between  A.  and  B.,  but  because 
the  feoffment  between  the  sentence  and  the  solemn  marriage  was  a 
fraud  ;  but  that  was  reversed  coram  Rege  et  Concilio,  because  there 
was  no  seisin  in  A.  during  the  espousals ;  and  of  this  Lord  Hale 
expresses  his  approbation  by  the  note,  **  Neither  the  contract  nor 
the  sentence  was  a  marriage.*' 

Now  it  is  to  be  observed  that  both  these  judgments  assume  that 
the  contract  was  not  a  marriage.  If  it  had  been  considered  to  be 
a  marriage  the  Court  below  would  have  found  a  seisin  in  fact 
during  the  coverture,  and  would  not  have  resorted  to  the  ground  of 
[  *880  ]  fraud,  which  was  applicable  only  to  the  supposition  *that  the 
coverture  commenced  either  from  the  sentence  or  solemn  marriage ; 
and  the  Court  of  Appeal  proceeded  expressly  upon  the  ground  that 
the  coverture  did  not  commence  until  the  solemn  marriage. 

I  cannot,  therefore,  doubt  but  that  at  the  time  of  this  decree,  about 
1280,  it  was  considered  as  clear  law  that  a  contract  per  verba  de 
prcBsenti  did  not  constitute  a  marriage  for  the  purpose  of  entitling 
the  woman  to  dower,  and  that  Lord  Hale  considered  the  law  to  be 
the  same  at  his  time. 

It  has  been  suggested,  that  although  the  words  de  pnesenti  were 
used,  the  agreement  may  have  been  to  celebrate  a  future  regular 
marriage,  which  would  have  made  the  contract  in  substance  one 
per  verba  de  futuro.    This  supposition  is  inadmissible,  cohabitation 
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having  followed  the  contract,  which  would  have  given  to  a  contract        R«g. 
per  verba  defuturo  all  the  eflfect  of  a  marriage  per  verba  de  prasenti.       Millis. 

It  has  been  suggested  that  the  dower  to  which  these  cases  refer 
was  dower  ad  ostium  ecclesiat;  a  singular  supposition,  when  the 
marriage  from  which  the  claim  arose  was  clandestine ;  and  if  it 
had  been  or  could  be  so,  no  explanation  would  thereby  be  a£forded. 
The  question  of  the  validity  of  the  marriage  would  be  decided  by 
the  same  rules.  Whatever  might  be  the  character  of  the  dower 
claimed,  the  want  of  seisin,  and  not  the  want  of  an  assignment  ad 
ostium  ecclesuBf  was  the  ground  of  the  judgment. 

Secondly,  a  contract  per  verba  de  pi'asenti  did  not  give  to  the 
man  the  right  of  a  husband  in  the  property  of  the  woman.  This 
was  decided  in  Hay  don  v.  Gould  (i),  which  occurred  in  the  9th  year 
of  Queen  Anne.  The  parties  were  Dissenters,  and  the  marriage  was 
according  to  the  form  of  the  sect,  without  the  ^intervention  of  any  [  *S8i  ] 
one  in  holy  orders ;  cohabitation  followed,  but  the  Ecclesiastical 
Court  held  that  the  man  was  not  entitled  to  letters  of  administration 
to  the  property  of  the  woman.  That  decision  was  affirmed  by  the 
Delegates. 

At  this  time,  in  the  9th  of  Anne,  the  title  of  a  husband  to 
administer  to  a  wife,  which  seems  to  have  been  at  all  times 
recognised,  had  been  confirmed  by  an  Act  of  Parliament;  the 
statute  of  29  Car.  II.  c.  8,  having  enacted  that  the  Statute 
of  Distributions,  22  &  28  Car.  II.  c.  26,  should  not  extend 
to  the  estates  of  femes  coveH  that  should  die  intestate,  but  that 
their  husbands  might  demand  and  have  administration  of  their 
estates,  and  receive  and  enjoy  the  same  as  they  might  have  done 
before  the  making  of  that  Act ;  thus  recognising  the  previous  right, 
or  being  at  least  declaratory  of  it.  The  only  question  in  the  case 
could  have  been,  was  the  woman  a  feme  covert,  and  was  the  man 
her  husband?  That  being  established,  the  Ecclesiastical  Court 
would  not  have  had  any  discretion  as  to  granting  administration 
to  the  husband ;  he  would  have  been  entitled  to  a  mandamus 
to  compel  the  Ecclesiastical  Court  to  make  the  grant:  Rex  v. 
Bettesworih{2). 

The  decision  therefore  in  Haydon  v.  Gould  was,  that  what  had 
taken  place,  necessarily  including  a  contract  per  verba  de  prasenti, 
and  cohabitation  proved,  did  not  constitute  a  marriage.  The 
reasoning  and  suggestion  at  the  end  of  the  case  must,  I  appre- 
hend, be  considered  as  coming  from  the  counsel  or  the  reporter, 
(1)  1  Salk.  119.  (2)  2  Strange,  891. 

B.B. — ^VOli.  LIX.  19 


290  1844.    H.  L.    10  CL.  &  FIN.  881—888.  rB.B. 

Beg.  and  cannot  affect  the  weight  of  the  decision.  The  soggestion 
MiLLis.  that  the  husband,  demanding  a  right  by  the  ecclesiastical  law, 
must  prove  himself  to  be  a  husband  according  to  that  law,  if 
[  *882  ]  supposed  to  raise  any  ^distinction  between  marriage  by  the 
ecclesiastical  law  and  the  common  law,  cannot  be  received  as  the 
ground  of  the  decision.  The  Ecclesiastical  Courts,  being  the  sole 
judges  of  questions  of  marriage,  could  not  have  had  different  rules 
as  to  its  validity,  according  to  the  form  in  which  the  question 
might  be  presented  to  them.  Besides  which,  the  husband's  right 
was  so  established,  and  so  little  in  the  discretion  of  the  Ecclesi- 
astical Courts,  that  the  Common  Law  Courts  would  enforce  it  by 
mandanms. 

The  suggestion  that  the  wife  and  issue  might ''  perhaps  "  entitle 
themselves  to  temporal  rights  through  such  a  marriage,  seems 
only  to  mean  that  the  Court  might  in  their  case  be  content  with 
the  reputation  of  marriage,  without  calling  upon  them  to  prove 
its  validity ;  a  distinction  recognised  in  other  cases ;  for  it  is  said 
that  the  husband  should  not  entitle  himself  by  mere  reputation, 
without  right.  This  distinction,  if  well  founded,  is  not  material ; 
for  in  the  case  of  the  supposed  husband  in  which  the  right  was 
examined  into,  the  decision  was  that  there  had  not  been  a  valid 
marriage ;  that  is,  that  she  had  not  been  a  feme  covert^  and  that 
he  had  not  been  her  husband. 

The  law  so  decided  in  1708,  9th  Anne,  may  be  traced  from  a 
very  early  period ;  for  Perkins  (i)  says,  that  after  a  contract  of 
marriage  between  a  man  and  a  woman,  they  are  not  yet  one  person 
in  law,  inasmuch  as  in  case  of  the  woman's  death  before  the 
marriage  solemnised  between  them,  the  man  to  whom  she  was 
contracted  shall  not  have  her  goods  as  her  heir. 

These  authorities  trace  the  law  from  1865  to  1708,  and  leave  no 
doubt  but  that  by  the  law,  common  as  well  as  ecclesiastical,  a 
[  •883  ]  contract  per  verba  de  prasenti  *did  not  establish  the  relation  of 
husband  and  wife  between  the  parties. 

Thirdly,  a  contract  per  verba  de  praaenti  between  a  man  and 
woman  did  not  confer  upon  their  issue  the  rights  of  legitimacy. 

This  was  necessarily  included  in  the  decision  of  the  cases  of 
Foxcroft(2)  and  Del  Heith  (8).  In  the  first  of  these  a  marriage  by 
the  Bishop  of  London,  and  in  the  second  a  marriage  by  a  parish 

(1)  Tit.  Enfeoffm.  pi.  194,  citing  (3)  Bog.  Ecc.  Law,  584 ;  Harl.  MS. 
Year  Book,  38  Edw.  in.  12.  2117. 

(2)  1  RoU.  Abr.  359, 
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priest,  was  held  invalid,  and  the  issue  bastards,  because  there  had  Rbo. 
not  been  a  marriage  in  facie  ecclesice.  It  is  obvious  that  the  Courts  millis. 
which  so  decided  must  have  assumed,  and  in  fact  held,  that  no 
marriage  could  be  valid  by  a  mere  contract  between  the  parties 
without  the  intervention  of  any  ecclesiastical  authority ;  for  such  a 
contract  existed  in  both  the  cases.  They  therefore  clearly  show 
the  state  of  the  law  at  the  times  they  took  place.  But  it  is  said 
that  these  cases  are  not  to  be  relied  upon  in  the  present  discussion, 
because  they  prove  too  much,  in  holding  that  a  marriage  could  not 
be  valid  unless  celebrated  in  facie  ecclesue.  It  must  not  be  hastily 
assumed  that  these  decisions  went  too  far,  and  were  therefore 
wrong,  according  to  the  state  of  the  law  at  the  times  they  were 
pronounced  ;  for  Perkins  tells  us  (i)  that  it  had  been  holden  in  the 
time  of  Henry  III.,  that  if  a  woman  had  been  married  in  a  chamber 
she  should  not  have  dower  by  common  law,  "  but  the  law  is  con- 
trary at  this  day;"  that  is,  marriage  in  a  chamber  or  clandestine, 
in  opposition  to  a  marriage  in  facie  ecclesi<e,  but  without  reference 
to  the  intervention  of  a  person  in  orders,  whose  celebration  of  clan- 
destine marriages  was  the  subject  of  frequent  denunciations  ;  and 
when  we  observe  the  fluctuation  *of  the  ecclesiastical  rules  upon  [  •884  ] 
the  subject  of  marriage,  and  consider  that  the  Ecclesiastical  Court 
had  the  exclusive  jurisdiction  over  questions  of  marriage,  we  cannot 
be  surprised  at  these  fluctuations  in  the  decisions  which  took  place. 

If,  however,  we  assume  that  these  cases  went  too  far ;  if,  as  is 
clearly  the  case,  the  larger  proposition  necessarily  includes  the 
minor  one,  they  must  be  considered  as  conclusive  of  the  state  of 
the  law  upon  the  subject  now  under  consideration.  Such  decisions 
could  not  have  been  made,  indeed  the  questions  which  led  to  them 
could  hardly  have  been  raised,  if  it  had  not  been  considered  as 
certain  that  a  contract  per  rei'ba  de  pr<esentiy  without  the  inter- 
vention of  any  person  in  holy  orders,  did  not  at  those  times 
constitute  a  valid  marriage  so  as  to  make  the  issue  legitimate. 

The  case  of  Bunting  v.  Lepingwell  {2)  falls  under  this  head. 
The  special  -verdict  found  that  the  parties  contracted  matrimony 
per  verba  de  preesenti  tempore ;  that  the  woman  afterwards  married 
another  man,  Twede ;  that  Bunting  libelled  the  woman  upon  the 
contract;  and  that  ''decretum  fuit  quod  praedicta  Agnes  subiret 
matrimonium  cum  prssfato  Bunting  et  insuper  pronunciatum 
decretum  et  declaratum  fuit  dictum  matrimonium  fore  nullum.*' 

NoWy  for  the  reasons  which  have  been  given  by  my  noble  and 
(1)  Tit.  Dower,  s.  306.  (2)  4  Co.  Eep.  29 ;  Moor,  169. 
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Reg.  learned  friend  who  preceded  me,  and  more  particularly  from  the 
MiLLis.  authority  which  he  has  cited  from  the  Court  at  York,  it  does 
appear  to  me  that  no  reliance  whatever  is  to  be  placed  upon  that 
particular  expression  there  used,  the  word  "  fore."  Undoubtedly, 
[  *885  ]  according  to  the  ordinary  sense  of  the  word,  it  would  *haye  meant 
"future," — "something  to  be  hereafter;"  but,  as  it  has  been  well 
observed,  that  construction  cannot  be  put  upon  it,  because  the 
sentence  of  the  Ecclesiastical  Court  was  to  undo  the  marriage  from 
the  commencement.  Now,  the  word  "  fore  "  would  seem  to  show 
that  it  had  been  good  heretofore,  but  that  in  future  it  was  to  be  void ; 
but  the  effect  of  the  sentence  of  the  Ecclesiastical  Court  was  to 
make  void  that  which  was  voidable,  declaring  it  void  as  if  it  had 
never  had  existence. 

Bunting  and  Agnes  intermarried  accordingly,  and  had  a  son, 
and  the  question  was  as  to  his  legitimacy.  Now,  if  the  contract  of 
marriage  per  verba  de  prasenti  had  constituted  marriage,  there 
could  not  have  been  any  question ;  for  in  that  case  the  marriage 
between  Agnes  and  Twede  would  have  been  void,  and  the  .issue  of 
Bunting  and  Agnes  would  have  been  clearly  legitimate,  not  by 
virtue  of  the  sentence  or  of  the  ceremony,  but  by  force  of  the 
contract  per  vei'ba  de  prcesentL 

It  has  been  suggested  as  to  that  case,  as  well  as  to  the  case  in 
Coke  upon  Littleton  (i),  that  as  the  parties  used  words  de  prcesenti 
tempore,  the  agreement  might  have  been  to  marry  by  a  future  regular 
marriage,  which  would  have  amounted,  therefore,  only  to  a  con- 
tract j7<?r  verba  defuturo.  Of  this  there  is  no  trace  in  either  of  the 
reports ;  and  the  special  verdict,  by  stating  a  contract  pei'  verba  de 
pnesenti  tempore,  and  nothing  more,  precludes  any  such  supposition. 
The  terms  have  at  all  times  been  perfectly  well  known  in  the  law, 
and  must  be  taken  as  used  in  their  ordinary  and  well-known 
meaning ;  but  had  it  been  otherwise,  the  cohabitation  which  fol- 
r  *886  ]  lowed  would  have  given  the  *same  effect  to  the  contract,  even  if  it 
had  been  expressed  in  terms  of  future  promise. 

This  case  proves  that  in  the  27  &  28  Eliz.  no  doubt  was  enter- 
tained but  that  a  matrimonial  contract  per  verba  d£  prasenti  did  not 
constitute  a  marriage  so  as  to  legitimise  the  issue,  and  make  a 
second  marriage  between  the  woman  and  another  man  void.  Had 
it  been  otherwise  the  proceedings  in  the  Ecclesiastical  Court  would 
not  have  been  material,  and  the  second  marriage  would  have  been 
treated  as  void,  and  not  only  as  voidable. 

(1)  33a;«.  (10). 
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It  is  also  to  be  observed  that  the  civilian  who  argued  in  favour  Beo. 
of  the  legitimacy,  as  reported  in  Moor,  after  stating  the  rule  of  the  millis. 
civil  law,  contended  that  a  child  born  after  the  contract  and  before 
the  espousals,  would  be  legitimate,  by  the  relation  of  the  espousals 
to  the  contract,  which  would  make  void  and  adulterous  any  inter- 
mediate marriage,  but  that  if  no  espousals  followed  the  contract  the 
issue  would  be  illegitimate;  and  this  is  adopted  by  Chief  Baron 
Comyns,  for  he  says  (i),  *'  So  by  a  contract  of  marriage,  it  is  no 
marriage  if  espousals  do  not  afterwards  ensue ;  semble  Moor,  170." 
These  authorities  establish  the  third  proposition. 

Fourthly,  a  contract  of  marriage  per  verba  de  prcesenti  did  not 
impose  upon  the  woman  the  incapacities  of  coverture.  Perkins, 
in  the  passage  before  quoted  (2),  says,  that  after  a  contract  between 
a  man  and  a  woman  they  may  enfeoff  one  another,  for  yet  they 
are  not  one  person  in  law,  but  the  wife  may  make  a  will  without 
the  agreement  of  him  to  whom  she  was  contracted. 

Bracton,  in  the  passage  quoted,  ''  matrimonium  *autem  accipi  [  *887  ] 
possit  sive  sit  publice  contractum  vel  fides  data  quod  separari  non 
possunt  et  revera  donationes  inter  virum  et  uxorem  constante 
matrimonio  valere  non  debent,"  must  be  understood  as  describing 
by  the  words  "  fides  data  quod  separari  non  possunt "  a  good  and 
valid,  though  a  private  or  clandestine,  marriage,  as  opposed  to 
''matrimonium  publice  contractum;"  for  he  cannot  be  supposed 
to  have  meant  a  contract  of  marriage  per  verba  de  prasenti  merely, 
because  he  cannot  be  supposed  to  have  meant  that  such  a  contract 
would  have  been  "  matrimonium  "  for  the  purpose  of  making  invalid 
gifts  between  the  parties,  contrary  to  the  law  as  laid  down  in  the 
88  Edw.  III.,  as  cited  by  Perkins. 

Fifthly,  a  contract  of  marriage  per  verba  de  pnesenti  did  not 
make  the  marriage  of  one  of  the  parties,  living  the  other,  with  a 
third  person,  void. 

This  proposition,  as  to  the  truth  of  which  no  doubt  has  or  can 
be  raised,  appears  to  me  to  be  of  the  highest  importance,  and  to 
lead  irresistibly  to  the  conclusion  that  such  a  contract  never  was 
considered  as  constituting  a  marriage.  If  a  contract  per  verba  de 
puesenti  were  a  marriage  for  the  purpose  of  giving  civil  rights  and 
enforcing  civil  liabilities,  it  would  follow  that  a  marriage  between 
one  of  the  parties  to  such  contract,  living  the  other,  with  a  third 
person,  would  be  absolutely  void.     If,  therefore,  such  a  marriage 

(1)  Baron  &  Feme,  B.  1.  (2)  Tit.  Feoff,  pi.  194,  citing  Tear 

Book,  38  Edw.  III.  12. 
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Reg.  was  voidable  only,  and  good  until  set  aside,  and  therefore  indis- 
MiLLis.  soluble  after  the  death  of  the  parties  to  it,  it  follows  that,  as  there 
cannot  be  two  good  marriages  of  the  same  person  subsisting  at  the 
same  time,  the  contract  per  verba  de  prteaenti  was  not  a  marriage 
for  the  above  purpose ;  and  that  such  was  the  case  appears  to  be 
beyond  all  doubt. 

[  888  ]  In  KoUe's  Abridgment  (i)  it  is  said,  a  divorce  caum  yrceconiractiis 

bastardises  the  issue ;  that  is,  the  sentence  makes  the  issue  of  the 
second  marriage  bastards  who  were  before  held  to  be  legitimate. 
The  second  marriage  was  therefore  voidable,  and  not  void. 

In  Coke's  Commentary  on  Littleton  (2)  it  is  said,  ''if  a  marriage 
de  facto  be  voidable  by  divorce  in  respect  of  precontract  or  such 
like,  whereby  the  marriage  might  have  been  dissolved  and  the 
parties  freed  a  vinculo  matrhnonii,  yet  if  the  husband  die  before 
any  divorce,  then,  for  that  it  cannot  now  be  avoided,  the  wife  de 
facto  shall  be  endowed,  for  this  is  legitimum  matrimonium.'*  The 
term  used  is  **  precontract,"  which,  it  may  be  said,  means  a  con- 
tract jjc/-  verba  defuturo  as  well  as  a  contract  per  verba  de  prasentL 
In  this  case  I  apprehend  that  it  clearly  means  the  latter.  It 
appears,  indeed,  from  Swinburne  (3),  and  what  is  said  in  Ilolt  v. 
Ward  (4),  that  in  cases  of  contract  per  verba  de  futuro,  where  no 
cohabitation  had  followed,  the  Ecclesiastical  Court  did  not  compel 
the  parties  to  come  together,  or  do  more  than  admonish  them.  It 
is,  at  all  events,  clear  that  the  terms  include  a  contract  per  verba 
de  pnesentiy  and  it  is  sufficient  for  the  present  purpose  that  the 
Ecclesiastical  Court  in  such  cases,  where  one  of  the  parties  to  the 
contract  had  subsequently  contracted  another  marriage,  set  aside 
the  second  marriage  and  enforced  the  contract ;  and  that  if  either 
of  the  parties  to  the  second  marriage  died  before  such  marriage 
was  set  aside,  it  remained  good  and  indissoluble.  But  if  so,  is 
it  possible  that  the  contract  per  verba  de  prcesenti  constituted  a 
marriage?    In  the  case  supposed  the  second  marriage  was  good 

[  ♦889  ]  and  indissoluble,  and  if  the  argument  for  *the  Crown  be  correct, 
so  would  the  marriage  alleged  to  be  constituted  by  the  contract ; 
but  as  both  marriages  could  not  possibly  be  good  at  the  same  time, 
it  follows  that  the  contract  did  not  constitute  a  marriage.  This 
passage  from  Lord  Coke  is  consistent  with  the  note  of  Lord  Hale, 
88  a ;  whereas  if  the  proposition  in  that  note  be  erroneous,  Lord 
Coke  was  also  in  error.    For  if  the  contract  constituted  a  marriage, 

(1)  860  G.  pi.  1.  (3)  S.  17. 

(2)  33  a.  (4)  2  Str.  937. 
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the  second  marriage  would  have  been  void  and  not  voidable,  which  Beo. 
it  clearly  was  not  The  case  before  quoted  from  Eolle's  Abridg-  millis. 
ment,  360  6.  placitum  1,  proves  the  same  thing.  It  says,  a  divorce 
causa  priecontractus  bastardises  the  issue.  They  were  not  bastards 
till  the  sentence,  and  would  never  become  so  if  there  should  be 
no  sentence.  The  second  marriage  was  therefore  voidable,  but 
not  void. 

We  have  therefore  the  authority  of  Lord  Coke,  that  after  a 
contract  per  verba  de  pnesenti,  and  a  subsequent  marriage  by  one 
of  the  parties  with  another  person,  and  a  death  which  prevented 
the  second  marriage  from  being  avoided,  the  wife  of  such  second 
marriage  was  entitled  to  dower;  but  if  the  woman  party  to  the 
contract  became  very  wife,  why  is  she  not  also  to  have  dower  ? 
Issue  of  the  second  marriage  are  legitimate ;  but  if  the  contract 
constituted  a  marriage,  so  also  must  be  the  issue  born  to  the 
parties  to  it;  that  is,  there  must  have  been  two  valid  marriages 
conferring  such  rights,  subsisting  at  the  same  time,  which  is 
impossible.  The  authorities  prove  that  such  second  marriage  was 
not  void,  but  conferred  such  rights  ;  the  contract  therefore  did  not ; 
that  is,  it  was  not  a  marriage. 

In  Bunting  v.  LepingweU  (i),  before  referred  to,  no  *question  was  [  ♦890  ] 
made  as  to  whether  the  second  marriage  was  void  or  not,  but  it  was 
assumed  not  to  be  void ;  and  the  question  was,  whether  it  had 
been  effectually  avoided.  If  the  contract  had  been  considered  as 
constituting  marriage,  the  issue  would  have  been  legitimate  without 
reference  to  the  subsequent  conduct  of  the  parents.  The  second 
marriage  was  treated  as  voidable,  but  not  void ;  and  the  grounds 
upon  which  the  legitimacy  was  contended  for,  and  apparently 
established,  negatived  the  supposition  that  the  contract  per  verba 
de  pr<esenti  constituted  a  valid  marriage. 

The  Act  82  Hen.  VIII.  c.  38,  which  prohibited  divorces  upon 
pretence  of  a  former  contract,  and  the  Act  2  &  3  Edw.  YI.  c.  23, 
which  repealed  that  Act,  and  restored  the  jurisdiction  of  the 
Ecclesiastical  Courts  in  such  cases,  prove  the  same  thing. 

In  England  the  Marriage  Act,  26  Geo.  II.  c.  33,  at  the  same 
time  prescribed  the  form  of  future  marriages  and  abolished  all  suit 
to  enforce  contracts,  and  thereby  by  implication  abolished  divorces 
causa  pracontractm ;  the  conflict,  therefore,  between  a  contract 
per  verba  de  priesenti^  and  a  subsequent  marriage,  could  not  arise. 
Bat  in  Ireland,  the  58  Geo.  III.  c.  81,  s.  8,  in  the  same  manner 
(1)  4  Co.  Bep.  29;  Moor,  169. 
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Kbo.  prohibited  all  future  suits  to  compel  a  celebration  of  marriage  tit 
MiLLis.  M'i^  ecclesia  by  reason  of  any  contract,  whether  per  verba  de 
prasenti  or  per  verba  de  futuro.  In  Ireland,  therefore,  a  marriage 
after  a  contract  per  verba  de  prcesenti  with  another,  cannot  be  the 
subject  of  a  suit  in  the  Ecclesiastical  Court ;  the  second  marriage 
therefore  cannot  be  disturbed  by  it,  but  such  second  marriage 
it  has  been  proved  was  good  till  set  aside,  and  is  therefore  now 
indissoluble.  If,  therefore,  the  contract  constituted  a  marriage, 
there  are  two  marriages,  both  indissoluble,  subsisting  at  the  same 
time,  which  is  impossible. 
[  891  ]  These  authorities  appear  to  me  to  establish  the  five  propositions, 

and  there  is  no  balance  of  authority ;  for  not  one  single  case  has 
been  produced  tending  to  negative  or  to  throw  doubt  upon  any  one 
of  them,  except  a  passage  from  Perkins  as  to  the  effect  of  a 
feoffment  after  a  contract,  but  which  is  opposed  to  decided  cases. 
There  are,  however,  others  in  which,  although  the  point  was  not 
directly  raised,  the  proposition  is  assumed  that  contract  |>er  verba 
de  prcesenti  did  not  constitute  a  marriage. 

In  Weld  V.  Chamberlayne  (i),  and  Reg.  v.  Fieldhig  (2),  there 
were  contracts  per  verba  de  prcesenti ;  but  Chief  Justice  Pembebton 
in  the  one,  and  Mr.  Justice  Powell  in  the  other,  did  not  upon 
that  ground  treat  the  marriages  as  established,  but  both  marriages 
were  made  to  depend  upon  the  quality  of  the  minister  who  officiated. 
In  Paine* s  case  (3),  if  the  contract  had  the  effect  of  a  marriage,  how 
could  the  question  have  arisen  whether  the  man  and  woman  were 
husband  and  wife  from  the  sentence  of  the  Ecclesiastical  Court,  or 
from  the  ceremony,  as  was  the  opinion  of  Mr.  Justice  Twisdbn  ? 
If  it  had  been  considered  as  law  that  a  contract  per  verba  de 
pi'cesenti  constituted  marriage,  it  is  strange  that  no  allusion  should 
be  found  to  it  in  the  earlier  Acts  of  Parliament  referred  to  by  the 
Chief  Justice  ;  and  the  whole  frame  of  the  Marriage  Act,  26  Geo.  11. 
c.  88,  seems  inconsistent  with  the  supposition.  If  contracts  per 
verba  de  prcesenti  and  per  verba  de  futuro  subseqmnte  copula-  had 
been  considered  to  constitute  valid  marriages,  can  it  be  supposed 
that  no  allusion  would  have  been  made  to  this  mode  of  contracting 
[  *892  ]  marriage,  in  an  Act  the  object  of  *which  was  to  prevent  clandestine 
marriages  ?  The  Act  provides  that  there  should  not  be  any  suit  or 
proceeding  in  any  Ecclesiastical  Court,  made  to  compel  the  celebra- 
tion of  any  marriage  in  facie  ecclesice  by  reason  of  any  contract  of 

(1)  2  Show.  300.  (3)  1  Sid.  13. 

(2)  14  St.  Tr.  1327. 
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matrimony  whatsoever,  whether  per  verba  de  pnesenti  or  per  verba  Rbo. 
de  faturOf  which  should  be  entered  into  after  the  25th  of  March,  millis. 
1754 ;  but  it  does  not  declare  that  marriages  by  contract  per  verba 
de  pneseiiti  or  per  verba  de  futuro  subsequente  copula  should  be  void 
for  the  future.  By  section  8,  it  makes  null  and  void  all  marriages 
solemnised  by  any  persons,  except  in  the  manner  prescribed,  but 
takes  no  notice  of  marriages  arising  from  contract  without  solemni- 
sation, except  in  section  13,  by  prohibiting  suits  to  compel 
celebration  of  marriage  by  reason  of  such  contracts ;  a  provision 
very  natural  if  the  contract  were  considered  as  inoperative  till 
enforced,  but  not  consistent  with  the  notion  of  the  contract  itself 
constituting  marriage.  So  that  the  Act  does  not  in  terms  abolish 
divorces  causa  pracontractus,  but  is  supposed  to  have  that  effect  by 
implication  from  the  prohibition  to  enforce  the  contract.  This  is 
observed  in  a  note  to  Coke  upon  Littleton,  79  b. 

I  have  now,  I  believe,  observed  upon  all  the  cases  having  any 
material  bearing  upon  the  present  question,  which  have  been 
produced,  of  a  date  anterior  to  the  Marriage  Act  of  the  26  Geo.  II. 
c.  88,  1753;  except  the  two  important  ones  before  Lord  Holt, 
Collins  V.  Jessot  (i),  and  Wigmore's  case  (2).  The  first  is  reported 
in  Salkeld,  Modem,  and  Holt ;  the  other  only  in  Salkeld  and  Holt  ; 
and  the  reports  require  to  be  compared  together,  in  order  that  the 
points  decided  may  be  fully  understood. 

Collins  V.  Jessot  was  an  application  for  a  prohibition,  upon  the  [  893  J 
ground  that  the  Ecclesiastical  Court  was  proceeding  upon  a  marriage 
contract  per  verba  de  futuro  ^  for  the  breach  of  which  the  parties  had 
a  remedy  at  common  law.  It  was  refused,  upon  the  ground  that 
the  Ecclesiastical  Court  had  jurisdiction  over  marriage  contracts, 
whether  per  verba  de  futuro  or  per  verba  de  prcesenti.  The  jurisdiction 
of  the  Ecclesiastical  Court  was  the  only  matter  in  question,  in 
discussing  the  difference  between  the  two  contracts.  Lord  Holt's 
observations  must  be  supposed  to  have  reference  to  the  subject- 
matter  under  consideration ;  namely,  the  principle  upon  which  the 
ecclesiastical  law  proceeded  in  drawing  a  distinction  between  the 
two  contracts.  He  particularly  adverted  to  the  contract  per  verba  de 
prasenti  not  being  releasable  between  the  parties,  whereas  the 
contract  per  verba  d^  futuro  was  releasable  ;  and  he  observed  that, 
till  released,  the  party  had  an  option  to  proceed  in  the  Ecclesiastical 
or  Common  Law  Courts.    This  being  the  question  before  the  Court, 

(1)  2  Salk.  437 ;  6  Mod.  155 ;  Holt,  (2)  2  Salk.  438 ;  Holt,  459. 

459. 
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Rkg.  and  this  the  reasoning  he  was  pursuing,  the  expressions  so  much 
MiLLis.  relied  upon  were  used :  "  If  a  contract  be  per  verba  de  prtesenti,  it 
amounts  to  an  actual  marriage,  which  the  very  parties  themselves 
cannot  dissolve  by  release  or  other  mutual  agreement,  for  it  is  as 
much  a  marriage  in  the  sight  of  God  as  if  it  had  been  in  facie 
ecclesiee ;  with  this  difference,  that  if  they  cohabit  before  marriage 
in  facie  eccleaia,  they  are  for  that  punishable  by  ecclesiastical 
censures,  and  if  after  such  contract  either  of  them  lie  with  another, 
they  will  punish  such  offender  as  an  adulterer." 

Wigmore's  case  is  best  reported  in  Holt,  459.  This  case  also  was  an 
application  for  a  prohibition  against  a  suit  in  the  Ecclesiastical  Court 
[  *894  ]  for  alimony;  the  'I'ground  being  that  there  had  been  no  marriage,  the 
man  being  a  Dissenter,  and  the  marriage  having  been  by  a  minister 
of  the  congregation  not  in  orders.  The  result  is  not  stated,  but  it  is 
obvious  that  the  question  must  have  been  as  to  the  jurisdiction  of 
the  Ecclesiastical  Court.  The  words  attributed  to  Lord  Holt  are, 
"  by  the  canon  law,  a  contract  per  verba  de  prasenti ;  as,  I  take  you 
to  be  my  wife ;  I  marry  you ;  or.  You  and  I  are  man  and  wife ;  is 
a  marriage  :  so  of  a  contract  per  verba  defuturo;  I  will  take  you  to 
be  my  wife  ;  or,  I  will  marry  you ;  if  the  contract  be  executed,  and 
he  does  take  her,  it  is  a  marriage,  and  the  Spiritual  Court  cannot 
punish  for  fornication : "  (not  very  consistent  with  what  is  laid 
down  in  Collins  v.  Jessot,  that  after  a  contract  per  verba  de  prasenti, 
and  before  marriage,  cohabitation  was  punishable).  "  In  the  case 
of  a  Dissenter  married  to  a  woman  by  a  minister  of  the  congregation 
who  was  not  in  orders,  it  is  said  that  that  marriage  was  not  a 
nullity,  because  by  the  law  of  nature  the  contract  is  binding  and 
sufficient,  for  though  the  positive  law  of  man  ordains  that  marriage 
shall  be  made  by  a  priest,  the  law  only  makes  this  marriage 
irregular,  and  not  expressly  void;  but  marriages  ought  to  be 
solemnised  acccording  to  the  rites  of  the  Church  of  England,  to 
entitle  to  the  privileges  attending  legal  marriages,  as  dower, 
thirds,  &c." 

In  endeavouring  to  ascertain  the  meaning  of  the  expressions 
used  by  Lord  Holt,  the  reports  of  these  two  cases  must  be  taken 
together,  as  they  relate  to  the  same  matter.  In  Wigmore's  case. 
Lord  Holt  tells  us  that  in  saying  that  a  contract  per  verba  de 
prasenti  was  a  marriage,  he  is  speaking  of  the  canon  law.  Now,  if 
the  common  law  were  the  same,  why  specify  "  by  the  canon  law?" 
r  *895.  ]  Again,  he  seems  to  recapitulate  the  ^arguments  urged  in  support  of 
the  validity  of  a  marriage  by  a  dissenting  minister ;  ''  it  is  said,'* 
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«&c.  Bat  what  is  bis  answer  to  these  arguments  ?  *'  But  marriages  Reg. 
ought  to  be  solemnised  according  to  the  rites  of  the  Church  of  millis. 
England,  to  entitle  to  the  privileges  attending  legal  marriage, 
dower,  thirds,  &c."  It  may  be  doubtful  how  far  Lord  Holt  may 
be  supposed  to  assent  to  the  proposition  which  follows  the  words 
''it  is  said ; "  but  beyond  all  doubt  the  concluding  words  above 
quoted  contained  the  expression  of  his  own  opinion ;  and  that  is, 
that  for  a  marriage  to  be  legal,  and  to  give  the  rights  of  marriage, 
such  as  dower,  thirds,  &c.,  it  must  be  solemnised  according  to  the 
rites  of  the  Church  of  England.  If  such  were  the  opinion  of  Lord 
Holt  in  the  5th  of  Anne,  can  it  be  supposed  that  he,  in  Collins  v. 
Jessoty  in  the  2nd  of  Anne,  entertained  and  expressed  an  opinion 
directly  the  contrary  ?  Is  it  not  rather  to  be  assumed  that  when, 
in  Collins  v.  Jessoty  he  speaks  of  a  marriage  contract  per  verba  de 
prcesenti  amounting  to  an  actual  marriage,  he  means  what  in 
Wigmore's  case  he  expresses,  that  it  is  so  by  the  canon  law  ?  But 
let  the  words  be  considered  as  they  stand.  He  is  showing  the 
difference  between  contracts  per  verba  d^  prasenti  and  de  faturo ; 
and  he  says  the  former  amount  to  an  actual  marriage,  which  the 
parties  themselves  cannot  dissolve  by  release,  whereas  they  can 
release  the  latter  sort  of  contract.  To  this  extent  and  for  this 
purpose  the  former  is  a  marriage.  When  he  says  that  it  is  as 
much  a  marriage  in  the  sight  of  God  as  if  it  had  been  in  facie 
eccl€si<ey  does  he  not  mean  to  draw  the  distinction  between  a 
marriage  in  the  sight  of  God,  and  for  other  or  civil  purposes ;  or 
could  he  mean  to  be  understood  to  say  that  such  marriages  were 
good  in  *the  sight  both  of  God  and  man  ?  In  Wigmore*s  case  he  [  •Si'S  1 
tells  us  the  contrary. 

I  cannot,  therefore,  consider  Lord  Holt  as  an  authority  against 
the  judgment  under  review ;  but,  on  the  contrary,  I  consider  the 
concluding  sentence  in  Wigmore's  case  (as  to  the  meaning  of  which 
there  is  no  ambiguity  and  can  be  no  doubt)  as  consistent  with  and 
confirmatory  of  the  many  cases  before  cited ;  which  prove,  that 
from  the  earliest  time  of  which  we  have  any  record,  down  to  the 
passing  of  the  Marriage  Act  in  1758,  no  marriage  celebrated  without 
the  intervention  of  a  person  in  holy  orders,  was  valid  for  the 
purpose  of  conferring  civil  rights  or  imposing  civil  liabilities ;  for 
that  is  the  real  question :  and  consistently  with  the  conclusions 
upon  this  subject,  to  which  all  the  cases  lead,  a  contract  per  verba 
de  pnesenti  may,  in  the  language  of  civilians  and  canonists,  and 
even  of  the  common  law,  be  said  to  be  ipsum  vtatntnonium ;  for  if. 
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Rbo.  supposed  that  by  the  law  of  this  country,  before  the  Marriage  Act,  a 
MiLLis.  contract  per  verba  de  prcesenti  constituted  a  valid  marriage.  He 
says,  "There  is  then  in  this  state  of  the  parties  more  than  the 
mere  contract  per  verba  de  prtesenti  in  the  Christian  Church,  which 
was  a  perfect  contract  of  marriage,  though  public  celebration  was 
afterwards  required  by  the  rules  and  ordinances  of  the  canon  law." 
Lord  Stowell,  therefore,  found  a  contract  per  verba  de  prasenti, 
but  held  that  it  did  not  constitute  a  marriage. 

I  cannot  leave  this  case  without  referring  to  the  test  which  Sir 
William  Wynne  uses  to  try  the  validity  of  the  ceremony,  which  is 
directly  applicable  to  this  case.  "  The  question,"  he  says,  "  is, 
whether  the  woman  is  the  wife  of  Belisario.  I  think  it  clear  from 
[  *900  ]  the  evidence,  that  she  is  not.  The  ceremony  which  *ha8  passed, 
although  it  prevents  her  from  marrying  any  other  man  until  a 
divorce  is  given,  does  not  give  him  any  authority  over  her  person  or 
property.  A  man  cannot  be  the  husband  of  a  woman  without 
having  the  civil  rights ;  which  he  has  not.  And  again,  can  she  be 
his  wife,  when  it  is  proved  that  he  has  not  a  right  to  a  penny  of  her 
fortune,  and  that  she  has  a  right  to  dispose  of  it,  and  that  if  she 
were  to  die  he  would  have  no  right  at  all  ?  " 

In  Ooldsmid  v.  Bromer  (i).  Lord  Stowell  says,  "  The  parties  are 
both  Jews,  and  both  appeal  to  the  Jewish  law,  by  which  this  question 
must  be  decided.  The  Jews,  though  British  subjects,  have  the 
enjoyment  of  their  own  laws  in  religious  ceremonies,  and  the 
Marriage  Act  acknowledges  this  privilege,  by  excepting  them  out 
of  its  provisions.  To  deny  them  the  benefit  of  their  own  law  upon 
such  subjects,  would  be  to  deny  to  a  distinct  body  of  people  the 
full  benefit  of  the  toleration  to  which  they  have  long  been  held  to 
be  entitled." 

These  cases  prove  that  the  marriages  of  Jews  have  been 
supported  upon  grounds  wholly  inapplicable  to  the  present 
case.  It  was  assumed  that  the  validity  of  these  marriages  would 
be  determined  by  their  own  laws  and  usages,  and  not  by  the  laws 
and  usages  of  this  country ;  and  Lord  Stowell  puts  the  marriages 
of  Quakers  upon  the  same  footing,  for  in  Jones  v.  Robinson  (2)  he 
says,  ''  The  general  law  of  the  Marriage  Act  makes  the  marriage 
by  licence  of  minors,  without  consent,  null.  This  clause  is 
restrained  as  to  its  effects  where  the  parties  are  Quakers  or 
Jews ;  that  is,  where  they  are  both  so ;  they  having  rights  of 
marriage  of  their  own." 

(1)1  Hagg.  Cons.  Bep.  324.  (2)  2  Phill.  286, 
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It  is  to  be  regretted  that  with  respect  to  the  marriages  ''^of  Quakers,  Reg. 
we  have  not  the  benefit  of  that  investigation  which  marriages  of  millis. 
Jews  have  received  in  the  case  of  Lindo  v.  Belisano.  If  indeed  [  *9<^i  ] 
there  had  been  any  decision  in  favour  of  those  marriages,  upon  the 
gronnd  that  by  the  law  of  England  contracts  per  verba  de  pnesenti 
before  the  Marriage  Act  constituted  a  valid  marriage,  such  decisions 
would  have  been  directly  in  point,  and  would  require  to  be  weighed 
against  the  other  decided  cases  in  which  the  contrary  appears  to 
have  been  held;  and  had  such  marriages  been  capable  of  being 
supported  upon  that  ground,  no  doubt  could  have  existed  as  to  their 
validity.  But  we  find,  in  Hutchinson  and  wife  v.  Brookebanke  (i), 
Quakers,  after  a  regular  marriage  according  to  their  forms,  prose- 
cuted in  the  Ecclesiastical  Court  for  fornication,  and  a  prohibition 
granted  upon  the  question  whether  they  were  not  protected  by  the 
Toleration  Act  of  1  <b  2  W.  <b  M.  c.  18 ;  and  when  the  legality  of 
Quaker  marriages  came  before  Lord  Manners  in  Houghton  v. 
Houghton  (2),  anxious,  as  he  evidently  was,  that  no  doubt  should  be 
entertained  of  the  legality  of  those  marriages,  he  rested  it  entirely 
upon  the  construction  of  certain  Acts  to  which  he  referred,  and 
did  not  allude  to  the  supposed  common-law  foundation  for  them. 

In  the  case  before  Lord  Hale,  in  which  a  special  verdict  was 
found  upon  the  validity  of  a  Quaker  marriage,  the  course  he 
adopted,  and  the  expressions  used  by  him,  show  the  difficulty  he 
had  in  supporting  the  validity  of  the  marriage,  and  at  the  same 
time  the  strong  desire  he  felt  to  do  so.  But  it  also  appears  from 
this  case,  that  it  did  not  occur  to  him  that  they  could  be  supported 
upon  the  mere  proof  of  a  contract  *per  verba  de  pi-asenti  or  de  [  *902  ] 
futuro  cum  copula,  which  must  have  been  in  evidence;  for  he  is 
reported  to  have  said,  that  he  thought  that  all  marriages  made 
according  to  the  principles  of  men  severally,  should  be  held  good 
and  receive  their  effect  in  law ;  a  rule  very  much  resembling  that 
acted  upon  by  Sir  William  Wynne  and  Lord  Stowbll  in  Lindo  v. 
Belisario,  but  very  far  removed  from  the  principle  that  the  mere 
contract  would  operate  as  a  marriage;  because,  as  the  contract 
must  be  a  part  of  all  marriages,  there  could  not,  in  giving  to  the 
contract  the  effect  of  marriage,  be  any  question  of  considering  the 
principles  of  the  parties  to  it;  and  in  Jones  v.  Robinson,  before 
cited,  Lord  Stowell  says,  Jews  and  Quakers  have  rights  of  marriage 
of  their  own. 

It  is  impossible,  however,  not  to  feel  the  importance  of  the  fact 
(1)  3  Lev.  376.  (2)  1  Moll.  611, 
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Reg.  that  such  marriages  have  been  recognised  in  several  cases.  I  have 
MiLLis.  f^lt  ^^  to  be  very  difficult  to  be  explained,  consistently  with  the 
judgment  below ;  but  as  I  do  not  find  these  marriages  established 
upon  the  ground  that  the  contract  was  sufficient  without  the  inter- 
vention of  a  person  in  holy  orders,  but,  on  the  contrary,  find  their 
validity  referred  to  other  grounds  peculiar  to  them,  and  observe  the 
terms  used  with  respect  to  these  marriages  in  the  Acts  from  the 
operation  of  which  they  are  excluded,  I  cannot  think  the  argument 
arising  from  them  sufficient  to  affect  the  many  authorities  to  which 
I  have  referred. 

Lord  Ellbnborough  is  supposed,  in  Rex  v.  Inhahitants  of 
Brampton  (i),  to  have  expressed  an  opinion  in  favour  of  the  validity 
of  a  marriage  per  verba  de  pnesenti,  without  the  intervention  of  a 
[  *908  ]  person  in  holy  orders.  I  do  not  so  understand  that  case,  *nor  was 
that  point  in  question,  for  the  ceremony  was  performed  by  a  person 
apparently  a  clergyman.  If  he  had  supposed  the  intervention  of  a 
priest  unnecessary,  for  what  purpose  did  he  discuss  the  result  of 
the  evidence  of  the  person  who  officiated  being  in  orders ;  or  refer 
to  Rex  V.  Fielding  (2)  y  to  prove  that  a  marriage  by  a  Boman 
Catholic  priest,  before  the  Marriage  Act,  was  effectual  for  the 
purpose  of  making  the  marriage  valid  ? 

The  opinion  of  Lord  Stowbll  in  Dalrymple  v.  Dalrymple  (s),  has, 
I  think,  been  supposed  to  be  much  more  decisive  in  favour  of  the 
validity,  as  a  marriage,  of  a  mere  contract  per  vei-ba  de  prisaenti, 
than,  upon  a  careful  examination  of  what  he  there  says,  it  appears 
to  be.  He  says  that  the  law  of  England  retained  such  rules  of  the 
canon  law  as  had  their  foundation,  not  in  the  sacrament,  or  in  any 
religious  view  of  the  subject,  but  in  the  natural  and  civil  contract  of 
marriage ;  and  that  the  Ecclesiastical  Courts  enforced  those  rules, 
and,  amongst  others,  the  rule  which  held  an  irregular  marriage, 
constituted  per  verba  de  prteaenti,  not  followed  by  any  consummation, 
valid  to  the  full  extent  of  avoiding  a  subsequent  regular  marriage 
contracted  with  another  person.  The  same  doctrine,  he  says,  was 
recognised  by  the  Temporal  Courts ;  and,  after  referring  to  Bunting^s 
case,  adds,  "  Though  the  common  law  certainly  had  scruples  in 
applying  the  civil  rights  of  dower,  community  of  goods,  and 
legitimacy,  in  the  case  of  these  looser  species  of  marriage."  There 
is,  however,  no  doubt  but  that  his  high  authority  is  properly  urged 
against  the  judgment. 

(1)  10  £.  B.  299  (10  East,  282).  (3)  2  Hagg.  Cons.  Bep.  64. 

(2)  14  Sta.  Tr.  1327. 
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In  IxLutour  v.  Teesdale  (i),  Sir  Vicary  Gibbs,  professing  to  take         Biso. 
the  law  from  Dalrymple  v.  Dalrymple,  *certainly  seems  to  assume       millis. 
that  a  contract  jyer  verba  de  pnesentiy  without  more,  would,  before       [  •904  ] 
the  Marriage  Act,  have  constituted  a  valid  marriage ;  but  there  was 
no  such  question  in  the  case  before  him ;  the  case  reserved  at  the 
time,  upon  which  the  opinion  of  the  Court  was  given,  having  stated 
that  the  ceremony  was  performed  by  a  Boman  Catholic  priest, 
which  had  been  held  sufficient. 

I  do  not  think  it  necessary  to  advert  to  all  the  modern  cases  in 
which  eminent  Judges  have  expressed  opinions  favourable  to  the 
proposition  contended  for  on  behalf  of  the  Crown.  Ever  since  the 
case  of  Dalrymple  v.  Dalrymple,  there  has  naturally  been  a 
prevailing  opinion  consistent  with  what  was  supposed  to  be  the 
doctrine  of  so  great  an  authority  as  Lord  Stowell.  The  question 
in  these  cases  was  not  the  subject  of  investigation  and  argument, 
anch  as  we  have  had  the  benefit  of  in  this  case ;  and  the  opinions 
so  expressed  were  rather  assents  to  the  doctrine  so  laid  down,  from 
the  deference  to  the  authority  from  which  it  proceeded,  than  from 
any  judgment  exercised  as  to  the  grounds  upon  which  it  was 
founded.  Those  grounds  have  now  been  examined ;  and  if  Lord 
Stowbll  really  entertained  the  opinion  which  has  been  attributed 
to  him,  it  will  afford  a  strong  instance  of  the  difference  of  weight 
which  ought  to  be  attributed  to  an  opinion  essential  to  the  support 
of  the  judgment  pronounced,  and  one  advanced  by  way  of  illustra- 
tion or  argument ;  for  as  such  only  could  the  state  of  the  English 
law  before  the  Marriage  Act  have  been  pertinent  to  the  question 
before  him.  If,  upon  examining  the  grounds  of  the  opinion  so 
expressed,  notwithstanding  the  extent  to  which  it  has  been  adopted 
by  other  Judges  and  by  the  profession  of  the  law  at  large,  it  shall 
be  found  that  it  is  contrary  to  the  law  as  established  by  ^formal  [  *905  ] 
decisions,  I  think  that  this  is  not  a  case  in  which  the  course,  often 
wisely  adopted,  of  adhering  to  repeated  decisions,  although  dis- 
approved, in  preference  to  disturbing  rules  supposed  to  be  established, 
ought  to  be  followed.  That  can  only  be  right  where  there  have 
been  actual  decisions,  and  not  where  there  have  only  been  opinions 
casually  expressed.  What  has  taken  place  in  England  is  indeed 
evidence  of  what  the  law  of  Ireland  really  is,  but  it  is  no  otherwise 
binding,  and  we  have  to  decide  in  a  criminal  case  what  that  law  is ; 
whether  by  the  common  law  of  Ireland,  which  is  the  same  as  the 
common  law  of  England,  the  first  marriage  was  a  legal  marriage. 
(1)  17  B.  E.  518  (8  Taunt.  830 ;  2  Marsh.  243). 
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Rbo.  I  cannot  hold  the  affirmative  of  this  proposition  because  many 
MiLLis.  eminent  Judges  have  expressed  opinions  in  favour  of  that  conclusion, 
when  I  find,  from  the  time  of  the  Saxons  to  the  passing  of  the 
Marriage  Act  in  1758,  a  succession  of  authorities  and  decisions 
against  it,  without  one  in  its  favour.  And  it  must  be  observed, 
that  notwithstanding  the  opinions  so  expressed,  there  has  been  a 
course  of  dealing  with  the  subject  very  inconsistent  with  the  state 
of  the  law  as  assumed  in  those  opinions.  We  hear  of  actions  by 
women  for  breach  of  promise  of  marriage  after  a  contract  d^  fiitaro 
and  cohabitation ;  that  id,  an  action  by  a  wife  against  her  husband 
for  a  breach  of  a  promise  to  marry,  the  marriage  being  by  the 
supposition  complete.  It  is  difficult  to  conceive  how  in  such  case 
there  could  be  a  contract  to  support  the  action,  which  would  not, 
with  the  cohabitation,  be  a  marriage  according  to  the  supposed  law. 
Then  there  are  Acts  relating  to  Quakers,  in  which  their  marriages 
are  called  pretended  marriages ;  and  many  respecting  marriages  of 
Dissenters,  and  of  persons  in  the  colonies,  which  would  be  wholly 
[  *906  ]  useless  if  a  contract  could  ^constitute  a  marriage.  It  is  true  that 
many  of  these  Acts  are  declaratory ;  but  as  they  were  intended  to 
confirm  past  marriages  as  well  as  to  establish  regulations  for  future 
ones,  that  form  was  very  naturally  adopted.  I  do  not  observe  upon 
these  Acts  in  detail.  They  have  been  commented  upon  by  the  Lord 
Chief  Justice,  in  giving  the  opinion  of  the  Judges.  They  do  not, 
indeed,  prove  that  a  mere  contract  could  not  have  the  effect  of  a 
marriage,  but  they  certainly  show  a  state  of  uncertainty  not  con- 
sistent with  the  unhesitating  opinions  which  have  fallen  from  some 
Judges  in  the  later  cases. 

It  was  urged  that  marriages  were  good  where  the  person  officiating 
was  not  in  orders,  though  pretending  and  believed  to  be  so.  This, 
I  apprehend,  depends  upon  a  very  different  principle.  The  Court 
in  such  a  case  would  not,  I  conceive,  permit  the  title  to  orders  to  be 
inquired  into. 

If  I  am  right,  that  by  the  law  of  England  the  intervention  of 
a  person  in  holy  orders  was  necessary  to  constitute  a  binding 
marriage,  there  is  not,  I  think,  any  difficulty  in  coming  to  the 
conclusion  that  such  person  must  be  in  orders  recognised  by  the 
Church  of  England.  The  necessity  of  such  intervention,  if  it 
exists,  must  have  arisen  from  regulations  of  the  Church,  in 
whose  Courts  all  questions  of  marriage  were  decided;  and  when 
the  Church  speaks  of  persons  in  holy  orders,  those  only  can  be 
intended  whom  the  Church  conceives  to  be  clothed  with  that 
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character,  in  which  number  members  of  the  Presbyterian  Church        Rbg. 
are  not  included.  Millis. 

I  have  now  concluded  what  it  appeared  to  me  to  be  proper  to 
address  to  the  House  upon  this  most  difficult  and  important  case. 
I  have  with  great  reluctance  found  myself  compelled  to  adopt  the 
opinion  I  have  *expreBsed.  I  am  aware  of  the  difficulties  and  hard-  [  '^o?  ] 
ships  to  which  affirming  the  judgment  may  lead.  Happily  it  will 
be  within  the  power  of  the  Legislature  to  remove  those  difficulties, 
and  to  avert  those  hardships  (i).  We  have  here  but  one  duty  to 
perform,  to  declare  what  we  believe  to  be  the  law ;  and  in  the 
performance  of  that  duty  I  am  bound  to  declare,  that  in  my  opinion 
the  first  marriage  in  this  case  was  not  a  valid  marriage  in  law ;  and 
therefore  that  the  party  was  not  legally  guilty  of  the  offence  with 
which  he  was  charged,  and  that  the  judgment  ought  to  be  for  the 
defendant  in  error. 

"  It  was  ordered  and  adjudged  by  the  Lords,  that  the  judgment 
given  in  the  said  Court  of  Queen's  Bench  be,  and  the  same  is  hereby 
affirmed.  And  that  the  record  be  remitted,  to  the  end  such  proceed- 
ings may  be  bad  thereupon  as  if  no  such  writ  of  error  had  been 
brought  into  this  House." — Lords  Journals,  29th  March,  1844. 

In  the  case  of  Reg.  v.  Carroll^  the  Order  of  the  House  states 
that,  "  regard  being  had  to  the  judgment,"  in  Reg.  v.  MiUU,  the 
judgment  of  the  Court  of  Queen's  Bench  was  affirmed. 

The  entry  on  the  Minutes  of  Proceedings  of  the  29th  March  is 
in  this  case  more  full  than  the  entry  on  the  Journals,  and  is  in 
the  following  form :  "  Reg.  v.  Millis  (Writ  of  Error).  The  order  of 
the  day  being  read  for  the  further  consideration  of  this  case,  the 
House  proceeded  to  take  the  same  into  consideration.  And  it 
being  moved  to  reverse  the  judgment  complained  of,  the  same 
was  objected  to,  and  the  question  was  put  whether  the  judgment 
complained  of  shall  be  reversed?  The  Lords  Cottenham  and 
Cahpbell  were  appointed  to  tell  the  number  of  votes ;  and,  upon 
report  thereof  to  the  House,  it  appeared  that  the  votes  were  equal ; 

(1)  An  Act  has  since  been  passed  The  5  &  6  Vict,  c  113,  the  6  &  7  Vict. 

(7&8Yict  c.  81),  intitled  *'An  Act  c.   39,   and  the    83itl  section  of  the 

for  Marriages   in    Ireland,    and   for  7  &  8  Vict.  c.  81,  severally  confirm 

registering  such  Marriages ; "  by  the  marriages    celebrated   by    Protestant 

fourth    section  of    which,   marriages  dissenting  ministers  in  Ireland,  up  to 

between  parties,  one  or  both  of  whom  the  time  of  passing  the  last-named 

are  Presbyterians,  may  be  solemnised  in  statute, 
certified  Presbyterian  meeting-houses. 

20—2 


308 


1844.     H.  L.     10  CL.  &  FIN.  907. 


[r.k. 


Rbo.        that  is,  two  for  reversing  and  two  for  aflirming.    Whereupon, 
MiLLis.      according  to  the  ancient  rule  in  the  law,  Semper  pr(esiimitur  pro 
negante,  it  was  determined  in  the  negative.     Therefore  the  judgment 
of  the  Court  below  was  affirmed,  and  the  record  remitted." 


1844. 
June  4,  7. 

[  yo8  ] 


The  IRONMONGERS'  COMPANY  v.  The  ATTORNEY- 
GENERAL. 

(10  Clark  &  Finnelly,  908—933.) 
Charity — Failure  of  object — Substitute— 6^y-/>rrj. 

[This  was  an  appeal  from  a  decision  by  Lord  Cottenham,  L.  C. 
(reported  in  Cr.  &  Ph.  219),  reversing  a  previous  decision  of 
the  Master  of  the  Bolls  (reported  in  2  Beav.  813)  as  to  the 
application  cy-pres  of  certain  funds  under  a  reference  directed  by 
Lord  Brougham;  see  39  E.  R.  802  (2  My.  &  K.  576).  Lord 
Cottenham's  decision  was  affirmed  by  the  House  of  Lords  on  this 
appeal,  a  note  of  which  will  be  found  in  54  B.  B.  at  p.  276,  at  the 
end  of  the  report  of  that  decision. — 0.  A.  S.] 


1844. 
Jnne  14. 

Lord 

COTTEKUAM. 

Lord 
Caupbkll. 

[934] 


EDWARD   RAILTON  v.  THOMAS  GADD  MATHEWS 
AND  ROBERT  LEONARD  and  Another (1). 

(10  Clark  &  Finnelly,  934—945.) 

Surety — Undue  concealment — Direction  to  a  jury. 

A  party  became  surety  in  a  bond  for  the  fidelity  of  a  commission  agent  to 
his  employers.  After  some  time  the  employers  discovered  irregularities  in 
the  agent's  accounts,  and  put  the  bond  in  suit.  The  surety  then  instituted 
a  suit  to  avoid  the  bond,  on  the  gi'ound  of  concealment  by  the  employers  of 
material  circumstances  affecting  the  agent's  credit  prior  to  the  date  of  the 
bond,  and  which,  if  communicated  to  the  surety,  would  have  prevented 
him  from  undertaking  the  obligation.  On  the  trial  of  an  issue  whether  the 
surety  was  induced  to  sign  the  bond  by  undue  concealment  or  deception  on 
the  part  of  the  employers,  the  presiding  Judge  directed  the  jury,  that  the 
concealment,  to  be  undue,  must  be  wilful  and  intentional,  with  a  view  to 
the  advantages  the  employers  were  thereby  to  gain  : 

Held  by  the  Lords  (reversing  the  judgment  of  the  Court  of  Session)  that 
the  direction  was  wrong  in  point  of  law. 

Mere  non-communication  of  circumstances  affecting  the  situation  of  the 


(1)  Ciiedm Phillips y.FoaxiU{lS12) 
L.  R.  7  a  B.  666,  672,  41  L.  J.  Q.  B. 
293;  Mayor  of  Durham  v.  Fowler 
(1889)  22  Q.  B.  D.  394,  404,  421,  58 


L.  J,  Q.  B.  246;  and  cp.  Seatan  v. 
Bumand  [1900]  A.  C.  135  ;  69  L.  J. 
a  B.  409 ;  82  L.  T.  205. 
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parties,  material  for  the  surety  to  be  acquainted  with,  and  within  the  Ratlton 

knowledge  of  the  person  obtaining  a  surety  bond,  is  undue  concealment,  «. 

though  not  wilful  or  intentional,  or  with  a  view  to  any  advantage  to  Mathkws. 
himself. 

The  respondents,  Mathews  and  Leonard,  carried  on  business  in 
partnership  at  Bristol :  their  business  extended  to  Scotland,  and 
was  conducted  by  their  agents  in  Glasgow.  Messrs.  Bowley  and 
Hickes  acted  as  such  agents  from  January,  1832,  to  February, 
1834,  when  they  dissolved  partnership,  and  it  became  necessary 
for  the  respondents  to  make  a  new  appointment  of  agency.  Hickes 
and  Rowley  then  severally  applied  for  the  appointment.  The 
respondents  gave  it  to  Hickes.  The  appointment  was  by  letter, 
dated  Bristol,  25th  January,  1834,  in  these  terms :  "  Sir, — We 
appoint  you  as  our  agent  for  the  sale  of  dye  wares,  and  to  collect 
all  our  monies ;  you  finding  us  security  for  3,000Z.,  as  proposed.'* 

Hickes,  upon  being  so  appointed,  entered  upon  the  agency,  or  [  935  ] 
rather  continued  the  agency  held  before  by  him  and  Bowley. 
Being  afterwards  required  by  the  respondents  to  find  the  security, 
he  proposed  his  brother,  who  resided  in  England,  and  the 
appellant,  who  was  a  writer  in  Glasgow.  The  respondents  agreed 
to  accept  the  proposed  sureties  without  any  communication  with 
either  of  them;  and  the  necessary  bond  having  been  prepared 
and  transmitted  to  the  agent,  was  subscribed  by  him  and  by  the 
appellant  at  Glasgow  in  September,  and  by  the  other  surety  in 
October,  1835.  The  bond  was  in  the  English  form,  and  in  the 
penal  sum  of  4,0002.,  conditioned  that  the  agent  should  faithfully 
conduct  himself  as  the  clerk  and  commission  agent  of  the 
respondents,  and  satisfactorily  account  to  them  for  all  monies 
received  on  their  account. 

In  May,  1837,  the  respondents  discovered  that  Hickes  had  acted 
unfaithfully  in  the  agency,  and  had  contrived  to  apply  their 
monies  to  his  own  use  to  a  large  amount.  They  gave  notice 
of  this  discovery  to  the  sureties ;  and  subsequently,  by  the  third 
respondent,  their  mandatory  in  Scotland,  raised  an  action  against 
all  the  obligors  in  the  bond,  concluding  for  count  and  reckoning 
of  the  whole  of  the  agent's  actings,  and  for  payment  of  the 
4,000f.,  or  such  part  thereof  as  might  be  found  to  be  due  by 
the  agent. 

The  appellant  alone  defended  the  action ;  but  before  any  final 
judgment  was  pronounced,  he  raised  an  action  against  the  respon- 
dents for  reduction  of  the  bond,  upon  various  grounds,  principally 
on    this:  "that    the    bond    was    obtained    fraudulently    by   the 
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Railton  respondents,  and  on  the  procurement  thereof  they  were  guilty  of 
Mathews,  a  fraudulent  concealment  of  material  circumstances  known  to 
[  *936  ]  them,  and  deeply  affecting  *the  credit  and  trustworthiness  of  the 
said  Hickes."  The  libel  then,  after  stating  various  circumstances 
importing  the  respondents'  knowledge  of  Hickes'  misconduct  and 
irregularities  in  the  agency  during  the  period  of  his  partnership 
with  Bowley,  summed  up  the  whole  statement  to  this  effect :  That 
although  at  and  prior  to  the  time  of  receiving  the  bond,  the 
respondents  had  been  made  acquainted  with  the  misconduct  of 
Hickes  in  misapplying  the  funds  of  the  firm  of  Eowley  and  Hickes 
to  his  own  private  purposes;  and  although,  from  their  own 
experience  of  his  gross  irregularities  under  the  agency,  they  were 
perfectly  aware  that  he  was  unworthy  of  trust,  they  totally  failed 
to  communicate  (to  the  sureties)  the  said  circumstances  or  either 
of  them,  or  the  existence  of  any  balance  on  the  agency  accounts 
then  standing  against  Hickes ;  on  the  contrary,  while  they  accepted 
and  took  possession  of  the  bond,  they  fraudulently  suppressed  and 
concealed  the  said  whole  facts  and  circumstances  regarding  the 
conduct  and  irregularities  of  Hickes,  and  the  state  of  his  accounts, 
which  circumstances  were  wholly  unknown  to  the  appellant  and 
the  respondents,  by  their  whole  conduct  in  the  premises,  deceived 
and  misled  the  appellant  into  the  belief  that  Hickes  was  in  every 
respect  trustworthy,  while  they  well  knew  the  reverse  ;  whereby  the 
bond  was  obtained  by  them  through  fraud  and  deceit,  and  the 
undue  concealment  of  material  facts,  which  they  knew,  if  com- 
municated, would  have  prevented  the  appellant  from  undertaking 
the  said  obligation  or  subscribing  the  bond;  or  the  respondents 
were  guilty  of  fraudulent  concealment  of  material  circumstances 
in  obtaining  the  bond,  and  the  same  was  therefore  null  and  void. 
[  *937  ]  The  two  actions  were  afterwards  conjoined,  and  ^issues  were 

directed :  the  first  issue,  which  was  in  the  appellant's  action  and 
was  first  tried,  being,  "Whether  the  pursuer,  E.  Railton,  was 
induced  to  subscribe  the  bond  by  undue  concealment  or  deception 
on  the  part  of  the  defenders,  or  either  of  them?" 

The  Lord  Justice  Clerk,  who  presided  at  the  trial,  in  the  course 
of  his  charge  to  the  jury,  directed  them  that  under  this  issue,  "  the 
concealment  must  be,  first,  of  things  known  to  the  defenders,  or 
which  they  had  strong  and  grave  ground  to  suspect ;  secondly,  that 
the  concealment  therefore  being  undue,  must  be  wilful  and  inten- 
tional, with  a  view  to  the  advantage  they  were  thereby  to  receive." 

The  jury  found  a  verdict  in  favour  of  the  respondents,  and,  in 
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effect,  sastaining  the  bond ;  whereupon  the  appellant's  counsel  took      Railton 
an  exception  to  the  learned  Judge's  direction  to  the  jury.  Mathews. 

The  bill  of  exceptions  was  argued  before  the  Lords  of  the  Second 
Division,  who,  by  an  interlocutor  of  the  31st  of  January,  1844, 
disallowed  the  same  (i),  and  refused  to  grant  a  new  trial,  and 
appointed  judgment  to  be  entered  up  on  the  verdict. 

The  appeal  was  against  the  interlocutor. 

Mr,  Serjeant  Talfourd  and  Mr.  Fleming,  for  the  appellant, 
after  stating  the  evidence  as  set  forth  in  the  bill  of  exceptions,  said 
it  showed  clearly  that  the  respondents,  before  they  took  the  bond 
of  caution,  were  well  aware  of  the  agent's  misconduct  in  the  agency 
while  he  was  in  partnership  with  Eowley,  but  they  did  not  disclose 
the  facts  to  the  proposed  sureties.  The  respondents  also  knew  that 
after  Hickes  ^became  sole  agent  to  them  he  was  irregular  in  his  [  *9S8  ] 
accounts,  and  they  frequently  remonstrated  with  him  by  letter,  but 
did  not  make  any  communication  of  those  irregularities  to  the 
sureties,  who  had  no  reason  to  suppose  that  the  agent  was  not 
perfectly  trustworthy.  The  respondents'  concealment  or  non- 
communication of  those  irregularities,  whether  they  were  influenced 
by  any  advantage  to  themselves  or  not,  was  an  undue  concealment, 
and  relieved  the  sureties  from  their  obligation  ;  and,  therefore,  the 
learned  Judge's  charge  to  the  jury  was  wrong  in  law :  Montague 
V.  Tidcomhe  (2),  Shepherd  v.  Beecher  (8),  Rees  v.  Berrington  (4), 
Smith  V.  The  Bank  of  Scotland  (6),  Duncan  v.  Porterfield  (6),  Muir 
v.  Hardie  (7),  Dalzell  v.  Menzies  (8),  Thompson  v.  The  Bank  of 
Scotland  (9).  Assimilating  suretyship  to  policies  of  insurance,  as  to 
the  necessity  of  disclosing  all  material  circumstances  to  the  under- 
writer, they  referred  to  Carter  v.  Boehm  (lo),  and  to  the  first  volume 
of  Park  on  Insurance,  p.  408  et  seq, 

Mr.  F.  Kelly  a,nd  Mr.  Anderson,  for  the  respondents,  submitted, 
that  as  the  respondents  did  not  believe  that  the  charge  made  by 
Rowley  against  Hickes  affected  his  trustworthiness,  it  was  not 
material  to  communicate  it  to  the  sureties.  They  denied  that  there 
was  any  similarity  between  this  case  and  cases  of  insurance.    They 

(1)  6    Bell,     Murray,    Young     iSc  7  Sh.  &  Dunl.  244. 
Tennant,   pp.  540  to  565;    S.  C.  1«  (6)  5  Sh.  &  D.  HI. 
Dunbar,  Beveridge  &  Fordyce,  252.  (7)  8  Sh.  &  D.  346. 

(2)  2  Vem.  518.  (8)  9  Sh.  &  D.  434. 

(3)  2  P.  Wms.  288.  (9)  2  Shaw's  App.  Gas.  316. 

(4)  3  £.  R.  3  (2  Ves.  Jun.  540).  (10)  3  Burr.  1905. 

(5)  14  B.  B.  67  (1  Dow,  272) ;  S.  C. 
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Railtok      relied  upon  the  able  exposition  of  the  law  on  the  subject,  as  given 
Mathews,     in  the  judicial  speeches  in  the  Court  below  (i),  and  also  on  *the 
[  ♦939  j      observations  of  Lord  Brougham,  in  ArTctggart  v.  Watson  (2),  in  this 
House. 

Lord  Cottenham: 

Entertaining  an  opinion  against  the  judgment  pronounced  in  the 
Court  below,  if  I  had  felt  any  doubt  upon  the  subject,  or  had 
considered  it  a  case  which  required  more  investigation  of  the  facts 
than  it  has  received,  I  certainly  should  have  been  unwilling  to 
dispose  of  it  without  taking  time  for  further  consideration ;  but  the 
facts  are  so  simple,  and  the  points  are  so  free  from  doubt,  that  I 
see  no  reason  why  the  House  should  not  at  once  dispose  of  the  case. 

The  real  question  is,  whether  the  way  in  which  the  learned  Judge 
put  this  case  to  the  jury,  and  described  to  them  the  duty  they  had 
to  perform,  was  or  was  not  consistent  with  and  properly  applicable 
to  the  issue  raised  for  their  consideration.  The  issue,  in  my 
opinion,  very  clearly  describes  the  point  which  the  Court  wished  to 
have  investigated.  The  terms  of  the  issue  must,  of  course,  be  con- 
strued as  they  stand ;  but  it  is  not  immaterial  to  look  to  the  points 
raised  in  the  pleadings,  for  the  purpose  of  construction.  If  there 
were  any  doubt  upon  the  meaning  of  the  terms  used,  I  would  look 
to  the  summons  for  reduction  of  the  instrument  of  suretyship;  and 
I  find  several  facts  appearing,  as  having  passed  between  the  party 
who  was  the  subject  of  the  suretyship,  and  those  by  whom  he  had 
been  previously  employed ;  and  I  find  the  matter  stated  in  these 
terms :  '*  That  the  parties  totally  failed  to  communicate  the  said 
circumstances  or  either  of  them,  or  the  existence  of  any  balance  on 
[  *940  ]  the  agency  accounts  then  standing  against  the  said  ^George  Hickes, 
to  the  pursuer  or  to  the  said  Henry  William  Hickes;  and  on  the 
contrary,  while  they  accepted  and  took  possession  of  the  said  bond, 
they  fraudulently  suppressed  and  concealed  the  said  whole  facts 
and  circumstances  regarding  the  conduct  and  irregularities  of  the 
said  George  Hickes,"  &c. 

There  is  an  imputation  made  of  direct  fraud,  a  fraudulent  inten- 
tion influencing  the  acts  of  the  parties,  and  there  is  a  direct 
statement  of  such  concealment. 

It  has  not  been  contended,  and  it  is  impossible  to  contend,  after 
what  Lord  Eldon  lays  down  in  the  case  of  Smith  v.  lite  Bank  of 

(1)  6  Bell,  M.  Y.  &  T.  540;  8.  C,  (2)  3  CI.  &  Fin.  536;  S.  C.  1  Sh.  & 

16  p.  B.  &.  F.  25?,  ^clean^  553, 


VOL.  Lix.l     1844.    H.  L.     10  CL.  &  PIN.  940—941.  313 


Scotland  (i),  that  a  case  may  not  exist  in  which  a  mere  non-  Bailton 
communication  would  invalidate  a  bond  of  suretyship.  Lord  mathsws. 
Eldon  states  various  cases  in  which  a  party  about  to  become 
surety  would  have  a  right  to  have  communicated  to  him  circum- 
stances within  the  knowledge  of  the  party  acquiring  the  bond  ;  and 
he  states  that  it  is  the  duty  of  the  party  acquiring  the  bond  to 
communicate  those  circumstances,  and  that  the  non-communication, 
or,  as  he  uses  the  expression,  the  concealment  of  those  facts,  would 
invalidate  the  obligation  and  release  the  surety  from  the  obligation 
into  which  he  had  entered. 

Now,  when  the  issue  in  this  case  was  tried,  such  being  the  points 
raised  between  the  parties,  we  have  nothing  to  do  with  the  evidence 
in  the  cause,  or  the  facts  proved,  or  the  conclusion  to  which  the 
jury  might  or  might  not  have  come  under  the  circumstances,  but 
with  the  question  whether  the  charge  which  was  made  to  them  was 
such  a  charge  as  we  conceive  ought  to  have  been  made  to  them. 
The  issue  for  their  consideration  was,  as  a  matter  of  fact, 
*'' whether  the  pursuer,  Edward  Bailton,  was  induced  to  subscribe  [  *94i  ] 
the  bond  of  caution  or  surety  by  undue  concealment  or  deception  on 
the  part  of  the  defenders,  or  either  of  them ;  "  raising  these  two 
propositions  which  were  raised  in  the  pleadings  in  the  cause,  either 
of  which,  if  found  in  the  affirmative,  would  lead  to  the  conclusion 
of  the  cause. 

The  question, — looking  at  the  terms  in  which  the  matter  was  left 
to  the  jury,  and  the  mode  in  which  the  learned  Judge  informed  the 
jury  they  ought  to  perform  their  duty, — is  whether  there  may  not 
have  been  a  case  brought  before  the  jury  for  their  consideration  of 
improper  and  undue  concealment  (which  I  understand  to  mean  a 
non-communication  of  facts  which  ought  to  have  been  communi- 
cated), which  would  lead  to  the  relief  of  the  surety,  although  the 
non-communication  might  not  be  wilful  and  intentional,  and  with 
a  view  to  the  advantage  which  the  party  was  thereby  to  receive. 
That  which  I  find  here  extracted  from  the  charge  of  the  learned 
Judge,  I  understand  to  be  one  proposition.  The  learned  Judge 
lays  it  down  distinctly  that  the  concealment,  to  be  undue,  must  be 
wilful  and  intentional,  with  a  view  to  the  advantage  they  were 
thereby  to  receive.  In  my  opinion  there  may  be  a  case  of  improper 
concealment  or  non-communication  of  facts  which  ought  to  be 
communicated,  which  would  affect  the  situation  of  the  parties, 

(1)  14  E.  B.  67  (1  Dow,  272 ;  see  p.  292  et  seq.) ;  S.  C.  7  Shaw  &  Dunl. 
244,  24^, 
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Bailton  even  if  it  was  not  wilful  and  intentional,  and  with  a  view  to  the 
Mathews,  advantage  the  parties  were  to  receive.  The  charge,  therefore,  I 
conceive,  was  not  consistent  with  the  rule  of  law ;  I  think  that  it 
narrowed  the  question  for  the  consideration  of  the  jury  beyond  the 
limits  which  the  rights  of  the  parties  required  to  have  submitted  to 
the  consideration  of  the  jury. 
[  942  ]  Without  going  further  into  the  law  which  regulates  the  rights  of 

these  parties  than  that  which  was  stated  by  Lord  Eldon  in  Smith 
v.  The  Bank  of  Scotland,  we  find  that  in  a  judgment  of  this  House 
in  the  case  of  an  appeal  from  Scotland,  and  therefore  one  peculiarly 
valuable  in  the  case  now  under  consideration,  that  has  been  declared 
to  be  the  law.  The  terms  used  by  the  learned  Judge  in  directing 
the  jury  having  limited  the  question  for  their  consideration  much 
more  than  the  rule  of  law  would  justify,  it  appears  to  be  quite  clear 
that  this  case  has  not  been  properly  tried,  that  the  exceptions  were 
properly  taken,  and  that  this  House  is  bound  to  pronounce  such  a 
judgment  as  ought  to  have  been  pronounced  by  the  Court  of  Session. 

Lord  Campbell: 

This  case  has  been  very  satisfactorily  argued  on  both  sides ;  with 
great  brevity,  but  everything  has  been  urged  which  could  be  for  the 
advantage  of  the  clients  or  the  assistance  of  your  Lordships  ;  and 
having  listened  to  all  which  has  been  urged  on  both  sides  very 
attentively,  I,  without  the  smallest  hesitation,  come  to  the  con- 
clusion that  the  bill  of  exceptions  ought  to  be  allowed,  and  that 
there  must  be  a  new  trial. 

The  question  really  is,  what  is  the  issue  which  the  Court  directed 
in  this  case  ?  *'  Whether  the  pursuer,  Edward  Bailton,  was  induced 
to  subscribe  the  said  bond  of  caution  or  surety  by  undue  conceal- 
ment or  deception  on  the  part  of  the  defenders,  or  either  of  them  ?  " 
The  material  words  are,  "  undue  concealment  on  the  part  of  the 
defenders.*'  What  is  the  meaning  of  those  words?  I  apprehend 
the  meaning  of  those  words  is,  whether  Bailton  was  induced  to 
[  ♦943  ]  subscribe  the  bond  by  the  defenders  having  omitted  *to  divulge 
facts  within  their  knowledge  which  they  were  bound  in  point  of  law 
to  divulge.  If  there  were  facts  within  their  knowledge  which  they 
were  bound  in  point  of  law  to  divulge,  and  which  they  did  not 
divulge,  the  surety  is  not  bound  by  the  bond :  there  are  plenty  of 
decisions  to  that  effect,  both  in  the  law  of  Scotland  and  in  the  law 
of  England.  If  the  defenders  had  facts  within  their  knowledge 
which  it  was  material  the  surety  should  be  acquainted  with,  and 
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vhich  the  defenders  did  not  disclose,  in  my  opinion  the  concealment  Bailton 
of  those  facts,  the  undue  concealment  of  those  facts,  discharges  the  mathbws. 
surety ;  and  whether  they  concealed  those  facts  from  one  motive 
or  another,  I  apprehend  is  wholly  immaterial.  It  certainly  is  wholly 
immaterial  to  the  interest  of  the  surety,  because,  to  say  that  his 
obligations  shall  depend  upon  that  which  was  passing  in  the  mind 
of  the  party  requiring  the  bond,  appears  to  me  preposterous ;  for 
that  would  make  the  obligation  of  the  surety  depend  on  whether 
the  other  party  had  a  good  memory,  or  whether  he  was  a  person  of 
good  sense,  or  whether  he  had  the  motive  in  his  mind,  or  whether 
he  was  aware  that  those  facts  ought  to  be  disclosed.  The  liability 
of  a  surety  must  depend  upon  the  situation  in  which  he  is  placed, 
upon  the  knowledge  which  is  communicated  to  him  of  the  facts  of  the 
case,  and  not  upon  what  was  passing  in  the  mind  of  the  other  party, 
or  the  motive  of  the  other  party.  If  the  facts  were  such  as  ought  to 
have  been  communicated,  if  it  was  material  to  the  surety  that  they 
should  be  communicated,  the  motive  for  withholding  them,  I  appre- 
hend, is  wholly  immaterial.  Then  we  come  to  the  direction  given  by 
the  learned  Judge.  He  says,  "  The  concealment,  therefore,  being 
undue,  must  be  wilful  and  intentional,  with  a  view  "  *(and  that  is  with  [  •944  ] 
reference  to  the  motive)  '^  to  the  advantage  they  were  thereby  to 
receive."  Now,  according  to  my  notion  of  the  issue,  that  is  an  entire 
misconception  of  it :  according  to  this  direction,  although  the  parties 
acquiring  the  bond  had  been  aware  of  the  most  material  facts  which 
it  was  their  duty  to  disclose,  and  the  withholding  of  which  would  avoid 
the  bond,  if  they  did  not  wilfully  and  intentionally  withhold  them, 
that  is  to  say,  if  they  had  forgotten  them,  or  if  they  thought  by  mis- 
take that  in  point  of  law  or  morality  they  were  not  bound  to  disclose 
them,  then,  according  to  the  holding  of  the  learned  Judge,  it  would 
not  be  a  concealment.  But  the  learned  Judge  does  not  stop  there ; 
he  goes  on,  "  with  a  view  to  the  advantage  they  were  thereby  to 
receive ;  "  introducing  those  words  conjunctively,  and,  in  effect, 
saying  that  it  was  not  an  undue  concealment  unless  they  had  their 
own  particular  advantage  in  view.  That  appears  to  me  a  mis- 
conception. I  will  suppose  that  their  motive  was  kindness  to 
Hickes;  to  keep  back  from  those  who,  it  was  material  to  him, 
should  continue  to  have  a  good  opinion  of  him,  the  knowledge  of 
those  facts ;  that  it  was  a  pure  kindness  on  their  part,  to  prevent 
those  parties  entertaining  a  bad  opinion  of  him,  and  not  from  any 
selfishness,  this  concealment  took  place.  Although  that  might  be 
the  motive,  yet  the  fact  that  he  was  in  arrear  and  had  been  guilty 
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Railtok 
Mathews. 


[  •945  ] 


of  fraudulent  conduct,  and  that  he  was  a  defaulter,  were  facts  which 
it  was  most  material  for  the  surety  to  be  acquainted  with.  If  those 
were  held  back  merely  from  a  kind  motive  to  Hickes,  and  not  at  all 
from  any  selfish  motive  on  the  part  of  those  to  whom  the  bond  was 
to  be  executed,  the  effect  in  point  of  law  would  be  the  same  as  if  the 
motive  were  merely  the  personal  benefit  of  the  parties  to  receive 
the  bond.  It  appears  *to  me,  therefore,  that  the  learned  Judge  has 
misunderstood  the  meaning  of  the  issue,  and  that  having  told  the 
jury  that  a  concealment  to  be  undue  must  be  wilful  and  intentional 
with  a  view  to  the  advantage  which  the  parties  were  thereby  to 
receive,  that  was  a  misdirection,  and  that  it  had  a  tendency  to 
mislead  the  jury ;  that  it  was  wrong  in  point  of  law,  and  that  the 
exception  to  that  direction  ought  to  be  allowed. 

Interlocutor  complained  of  reversed  ;  bill  of  exceptions  allowed  ; 
and  a  new  trial  directed. 


1842. 
June  28. 
July  21. 

1843. 
May  9, 
June  22. 

1844. 
March  18. 
July  18. 

Lord 

LTNDHUR8T, 
L.C. 

[946] 


IN   COMMITTEE   OF   PRIVILEGES. 
The  Fitzwalter  Peerage. 

(10  Clark  &  Fiunelly,  946—958.) 

Barony  by  writ — Abeyance — ^Former  claim — Evidence. 

An  ancient  Barony  in  fee,  after  having  been  enjoyed  by  the  lineal  heirs 
of  the  first  Baron  successively  for  centuries,  then  becoming  dormant  for 
some  time,  was  claimed  and  again  enjoyed  by  one  who,  after  full 
investigation,  was  found  to  be  the  heir  of  the  first  and  last  Barons ;  it 
afterwards  fell  into  and  remained  in  abeyance  among  his  coheirs  for  more 
than  80  years : 

SembU,  that  it  is  not  necessary  for  one  of  these  coheirs  claiming  the 
Barony,  to  give  proofs  of  the  first  creation,  and  of  the  divers  mesne  descents 
of  it  {infra,  p.  323). 

Semble,  that  on  a  claim  to  an  ancient  Barony,  minutes  of  proceedings  on 
a  former  claim,  before  the  King  in  Council,  are  admissible  in  evidence  in 
the  House  of  Lords  {infra,  p.  320). 

A  long  abeyance  of  a  Barony  in  fee,  if  satisfactorily  explained,  is  no 
objection  to  a  claim  {infra,  p.  324). 

A  copy  of  a  will  produced  from  the  Prerogative  Office  was  received,  after 
proof  of  unsuccessful  searches  for  the  original,  and  that  the  practice  in  the 
Office  at  the  time  of  the  date  of  the  will  was  to  give  out  the  original  wills 
after  taking  copies  {infra,  pp.  820,  321). 

An  old  attested  copy  of  a  deed  of  settlement,  produced  from  the  proper 
custody,  was  received,  after  proof  of  unsuccessful  searches  for  the  origiiial, 
and  that  the  possession  of  the  estates  comprised  in  the  settlement  went 
with  it  {infra,  p.  321). 

Robert  Fitzwalter  (grandson  and  heir  of  Robert  Fitzwalter, 
chief  of  the  confederated  Barons  who  obtained  Magna  Charta  from 
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King  John)  was  aummoned  to  Parliament  as  a  Baron  of  the  realm,  Fitzwaltbr 
by  writ  tested  the  23rd  day  of  June,  28  Edw.  I.  (1293).    He  was     ^'=^^^^- 
summoned  to  other  Parliaments,  in  the  reigns  of  Edw.  I.   and 
Edw.  U. ;  and  having  sat  in  Parliament  pursuant  to  such  writs,  he 
acquired  a  Barony  to  him  and  the  heirs  of  his  body  (i).     He  died 
in   1325,  and  was  succeeded  in  the  dignity  by  his  son  and  heir, 
^from  whom  it  descended  to  his  lineal  heirs  male  through  five       [*0i7] 
generations,   till  Humphrey  Fitzwalter,   the    sixth    Baron,   died 
without  issue  in  1409,  when  the  Barony  devolved  on  his  brother 
Walter,  who  was  accordingly  summoned  to  and  sat  in  Parliament 
in  the  7th  &  9th  of  Hen.  YI.     Walter,  the  seventh  Baron,  died 
in  1432,  leaving  a  daughter  his  sole  heir,  married  to  Sir  John 
Katcliffe.    Her  son  and  heir,  John  Batcliffe,  was  summoned  to  and 
sat  in  the  Parliaments  of  Hen.  VII.  as  Baron  Fitzwalter,  and  his 
descendants  of  the  family  of   Batcliffe  successively  enjoyed  the 
dignity  down  to  the  year  1629,  when  Bobert  Batcliffe,  the  13th 
Baron,  died  without  issue.     The  title  then  remained  for  some  time 
dormant.     It  was  claimed  in  1641  by  Sir  Henry  Mildmay,  and  in 
1660  by  Henry  Mildmay,  the  former  being  the  son,  and  the  latter 
the  great-grandson  and  heir  of  Lady  Frances  Batcliffe,  by  her 
husband  Sir  Thomas  Mildmay,  of  Moulsham,  in  the  county  of 
Essex  (2).    Lady  Frances  was  the  only  daughter  of  Henry  Batcliffe, 
10th  Baron  Fitzwalter ;  and  through  her,  her  said  son  and  grand- 
son claimed,  each  successively,  to  be  sole  heir  of  the  first  Lord 
Fitzwalter,  and  the  latter  was  occasionally  styled  Lord  Fitzwalter. 
Upon    his  death,  without  issue,  in  1661,  while   his  claim   was 
pending,  his  brother  and  heir,  Benjamin  Mildmay,  took  up  the 
claim ;  and  after  a  long  opposition  from  Bobert  Gheeke,  Esq.,  a 
counter-claimant,  he  finally  established  his  right  to  the  Barony 
before  the  King  in  Council,  in  January,  1669,  and  he  was  accord- 
ingly summoned  to  Parliament  as  Lord  !f  itzwalter,  by  a  writ  tested 
the  10th  of  February  of  that  year  (22  Ghas.  II.).     He  consented 
(to  avoid  a  controversy  with  other  Peers,  but  with  a  salvo  jure)  to 
'take  his  seat  in  the  House  of  Lords  as  the  last  Baron  of  the  reign       [  *9^8  ] 
of  King  Edw.  I.  (3).     He  died  in  1679,  and  was  succeeded  by  his 

{\)  Seethe HastinysP€trag*',o4'R,B,.  Ist,  7th,  14th,  loth,  2l8t.  27th,  and 

27,  37  (8  CI.  &  Fin.  144  and  157.  w.).  29th  of  April,  1668 ;  for  the  14th  and 

(2)  See  Lords*  Joum.  for  9th  August,  28th  of  February,  the  7th,  8th,  and 
IfWl ;  20th  and  27th  of  August,  and  24th  of  March,  1669 ;  and  the  27th  of 
oth  of  September,  1660.  October,  4th  and  10th  of  November, 

(3)  See  Lords*  Joum.  for  20th  1670.  feee  also  Collins'  Baro.  by 
February  and  6th  March,  1667;  for  the  Writ,    268    et  seq.  ;    3    Dugd.    Bar. 
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FiTzwALTKB  eldest  son,  Charles,  the  16th  Baron,  who  died  in  1727,  withoat 
leaving  issue,  and  was  succeeded  by  his  brother  and  heir, 
Benjamin,  the  17th  Baron,  upon  whose  death,  in  1756,  without 
surviving  issue,  the  Barony  fell  into,  and  has  remained  since  in 
abeyance  among  the  coheirs  of  his  then  deceased  aunt,  Mary 
Mildmay,  wife  of  Henry  Mildmay,  of  Graces,  in  the  county  of 
Essex,  and  only  sister  of  Benjamin,  the  15th  Lord  Fitzwalter, 
who,  as  before  mentioned,  established  his  right  to  the  dignity  in 
1669. 

In  the  year  1885,  Sir  Brook  William  Bridges,  of  Goodnestone,  in 
the  county  of  Kent,  and  of  Graces  aforesaid,  Bart.,  presented  his 
petition  (i)  to  the  King,  stating  the  creation,  descent,  and  abeyance 
of  the  Barony,  and  his  own  claim  thereto  as  one  of  the  coheirs  of 
the  said  Mary  Mildmay,  and  praying  His  Majesty  to  determine  the 
abeyance  in  his  favour,  and  direct  a  writ  of  summons  to  Parlia- 
ment to  be  issued  to  him  as  Baron  Fitzwalter.  The  King  referred 
that  petition,  with  the  Attoniey-GcneraTs  report  thereon  (2),  to  the 
House  of  Lords,  who  referred  the  same  to  the  Lords  Committees  for 
Privileges.  The  petitioner  did  not  then  proceed  further  in  the  pro- 
secution of  his  claim ;  but  in  May,  1842,  he  laid  on  the  table  of  the 
[  *949  ]  House  his  printed  case,  and  a  summary  statement  of  *the  proofs 
in  support  of  it,  commencing  with  an  extract  from  the  books  of  the 
Privy  Council,  of  the  decision  in  favour  of  Benjamin  Mildmay,  in 
1669 ;  the  petitioner  being  then  under  the  impression  that  the 
House  would  not  require  proofs  of  the  creation  or  mesne  descents 
of  the  Barony. 

The  case  stated  the  pedigree  of  the  petitioner  and  of  the  other 
coheirs  of  the  said  Mary  Mildmay,  to  this  effect :  That  she  married 
Henry  Mildmay  of  Graces  aforesaid,  and  died  in  1715,  having  had 
issue  by  him  several  children,  some  of  whom  died  young  and 
unmarried,  and  five  lived  to  be  married ;  namely,  Mary,  the  eldest, 
to  Charles  Goodwin;  Lucy,  the  second,  to  Thomas  Gardiner; 
Elizabeth,  the  third,  to  Edmund  Waterson ;  Frances,  the  fourth,  to 
Christopher  Fowler;  and  Catherine,  the  fifth,  to  Thomas  Town- 
shend :  that  of  these  five  coheiresses  of  Mary  Mildmay,  two  (Mrs. 
Goodwin  and  Mrs.  Waterson)  died  without  issue,  the  former  in 
1724,  the  latter  in  1746 :  that  Mrs.  Townshend  died  in  1708, 
having  had  issue  two  sons,  both  of  whom  died  unmarried:  that 

p.  288 ;  Cru.  on  Dignities,  and  the  and  Appendix  ir.  to  that  Report 
Lords'  First  Bep.  on  the  Dign.  of  a  (1)  67  Lords*  Journals,  p  144. 
Peer,  pp.  445—446,  and  p.  486,  n.  82,  (2)  Vide  infra,  p.  320. 
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Mrs.  Fowler,  who  died  in  1705,  had  four  sons,  besides  daughters ;  Fitzwaltkb 

and  Mrs.  Gardiner,  who  died  in  1742,  had  three  sons  and  three 

daughters:  that  Mrs.  Fowler's  first  and  second  sons  died  unmarried ; 

and  the  third,  Edmand  (i)  (who  in  these  events  became  the  heir  of 

his  mother),  married  a  Miss  Fateshall,  in  1744,  succeeded  to  his 

grandfather's  estate  of  Graces  in  1746,  as  devisee  under  the  will  of 

his  maternal  aunt,  Mrs.  Waterson,  and  died  in  1751,  leaving  Fanny 

Fowler,  his  only  surviving  child  and  sole  heir  (two  other  children 

died  *in  infancy) :  that  she,  Fanny  Fowler,  on  the  death  of  the       [  *950  j 

last  Lord  Fitzwalter,  in  1756,  became  one  of  the  coheirs  of  that 

Barony ;  in  1765,  she  married  Sir  Brook  Bridges,  of  Goodnestone 

aforesaid,  Bart. ;  and  having  survived  him,  died  in  1825,  leaving 

Sir  Brook  William  Bridges  her  son  and  heir,  who  married  a  Miss 

Foote  in  1800,  and  died  in  1829,  leaving,  besides  other  issue  of  his 

said  marriage,  this  petitioner,  his  eldest  son  and  heir,  who  therefore 

is  one  of  the  coheirs,  if  not  sole  heir,  of  the  said  Barony. 

The  case  then  went  on  to  trace  the  issue  of  Mrs.  Gardiner ;  and 
after  stating  that  her  three  sons  and  one  of  her  daughters  died 
unmarried,  stated  that  her  eldest  daughter,  Lucy,  married  Sir 
Richard  Bacon  in  1728,^  became  in  1756  one  of  the  coheirs  of 
the  Barony,  and  died  in  1765  without  surviving  issue  :  that 
Mrs.  Gardiner's  second  daughter,  Jemima,  married  John  Joseph,  a 
surgeon,  by  whom  she  had  an  only  child,  Jemima,  who  married 
Robert  Duke,  a  draper,  of  Colchester,  became  one  of  the  coheirs  of 
the  said  Barony  in  1756  (her  mother  being  then  dead),  and  died  in 
1761,  leaving  two  sons  and  a  daughter  surviving;  that  these  children, 
at  least  two  of  them,  went  with  their  father  to  America,  but  the 
petitioner  was  not  able,  after  much  inquiry,  to  discover  what  became 
of  any  of  them,  or  whether  they  or  any  of  their  issue  were  living. 

The  petitioner  added  to  his  case  an  extract  from  the  report  of 
the  Attorney-General  {Sir  F.  Pollock)  on  his  petition,  concluding 
thus:  **  That  on  the  death  of  Dame  Lucy  Bacon,  in  1765,  without 
surviving  issue,  the  Barony  appeared  to  him  to  be  in  abeyance 
between  the  representatives  (if  any  such  existed)  of  the  said  Jemima 
Duke,  and  the  petitioner;  but  that  if  all  issue  from  the  said  Jemima 
Duke  should  have  been  ^extinguished,  the  right  to  the  Barony  would  [  *^^^  ] 
devolve  solely  to  the  petitioner."    However,  on  account  of  the 

(1)  It  was  not  proved  that   Mrs.  these  two,  and  the  same  pedigree  ex- 
Fowler  had  any  eon  but  Edmand.    A  tingoished    them.      See,    as    to    this 
pedigree  found  among  his  papers  was  pedigree,  ante,  p.  80  et  seq. 
the  only  evidence  of  the  existence  of 
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FiTzwALTBs  importance  of  the  matter,  he  (the  Attorney-General)  recommended 

"P  |j>  n  n  A  #^  If 

to  his  Majesty  to  refer  it  to  the  House  of  Lords. 

After  this  case  had  been  presented,  and  the  proofs  therein 
referred  to  taken  by  the  Committee,  the  claimant  was  advised,  ex 
niajori  cautela,  to  give  proofs  of  the  creation  of  the  dignity,  and 
the  divers  descents  thereof  through  the  families  of  Fitzwalter  and 
Batcliffe,  down  to  the  revival  of  it  in  Benjamin  Mildmay  in  1669. 
He  accordingly  petitioned  the  House,  and  obtained  leave  to  present 
a  statement  of  such  supplemental  proofs,  which  was  accordingly 
laid  on  the  table. 

The  Committee  of  Privileges  met  several  days  in  the  Sessions  of 
1842,  1848,  and  1844,  to  take  the  proofs,  Mr.  Loftus  Wigram  and 
Sir  Harris  Nicolas  attending  as  counsel  for  the  claimant,  and  the 
Attorney-General  for  the  Crown.  The  following  points,  among 
others  (i),  arose  on  the  admissibility  of  evidence: 

It  was  proposed  to  put  in  the  proceedings  before  the  Privy 
Council,  and  the  decision  there  in  the  year  1669,  on  the  claim  of 
Benjamin  Mildmay. 

The  Lords  of  the  Committee  asked  whether  there  was  any  pre- 
cedent for  receiving  proceedings  before  the  Privy  Council  on  claims 
before  this  House,  as  proceedings  before  former  Committees  of 
Privileges. 

The  claimant's  counsel  said  they  were  not  aware  of  any  pre- 
cedent (2),  but  the  House  had  acted  on  these  proceedings ;  effect 
having  been  given  to  them  in  assigning  precedence  to  Lord  Fitz- 
[  ♦952  ]  waiter,  on  his  taking  *his  seat  in  1669  (3).  They  also  referred  to 
the  Third  Report  of  the  Lords  Committees  on  the  Dignity  of  the 
Peerage,  and  to  Appendix  IV.  to  the  First  General  Report,  where 
these  proceedings  are  printed. 

A  minute  of  the  proceedings,  dated  the  19th  of  January,  1669, 
was  then  received,  de  bene  esse. 

Some  copies  of  ancient  instruments  in  the  Rolls'  Chapel  were 
produced,  under  the  seal  of  the  Record  Office,  and  received  in 
evidence  (according  to  the  Act  1  &  2  Vict.  c.  94,  ss.  11,  12,  &,  13) 
without  further  proof. 

A  deputy  keeper  of  records  in  the  Prerogative  Office  produced  a 
copy,  instead  of  an  original  will,  dated  1646 ;  and  being  asked  why 

(1)  Vide  ante,  p.  80.  Beaumont  Peerage,  49   R.  R.   250   (6 

(2)  See     the     Boecommon    Peerage,      CI.  &  Fin.  p.  879). 

49  B.  E.   30  (6  CI.  &  Fin.  pp.  103,  (3)  See  Lords'  Joum.  for  14th  Feb. 

129)  ;  the   Braye  Peerage,   49    R.   R.      and  10th  Nov.,  1669. 
174  (6  CI.  &   Fin.  p.  757),  and  the 
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he  did  not  bring  the  original,  explained  that  for  some  centuries  Fitzwaltjsr 
prior  to  the  year  1700  the  original  wills  were  generally  given  out  to 
the  execators,  after  being  registered  in  the  books  and  copies  taken, 
and  those  copies  were  preserved  in  bundles  in  the  office,  to  stand  as 
originals.  The  receipts  given  by  the  executors  for  the  originals 
were  filed  in  like  manner.  He  had  the  receipt  for  the  original  will 
in  this  case.  About  the  year  1700  the  practice  was  altered ;  the 
original  wills  being  since  kept,  and  copies  given  out. 

The  Lords  of  the  Committee  asked  for  any  instance  of  a  copy  of 
a  will  being  received  in  evidence. 

The  claimant's  counsel  referred  to  the  proceedings  in  the  Braye 
Peerage  (1). 

The  copy  was  then  received. 

A  copy  of  a  deed  of  settlement  made  on  the  marriage  of  Charles 
Lord  Fitzwalter,  and  dated  the  25th  *of  May,  1693,  was  proposed  to  [  ^O'^s  J 
be  put  in  evidence.  The  solicitor  of  the  Mildmay  family,  who 
produced  it  from  their  muniments  of  titles,  said,  that  family  is  in 
possession  of  the  estates  comprised  in  the  deed :  he  searched  in 
vain  among  their  title-deeds  for  the  original  of  this,  but  did  not 
inquire  for  it  of  the  trustees  named  in  it,  or  of  their  descendants. 
The  copy  had  this  indorsement:  '' February  27th,  1727.  This  is  a 
true  copy,  carefully  examined  with  the  original  settlement,  by  us ; 
PsNiSTON  Lamb,  Sam.  Habpeb." 

The  copy  was  then  admitted,  as  an  old  attested  copy  coming  out 
of  the  proper  custody,  subject,  however,  to  objection  afterwards,  as 
to  its  admissibility,  with  direction  also  to  the  witness  to  make  further 
searches  for  the  original. 

Proofs  were  on  a  subsequent  day  given  of  further  searches  for 
the  original  deed,  and  also  for  the  original  will,  dated  1646,  of 
which  a  copy  had  been  received.  These  searches  having  proved 
unsuccessful,  several  other  instruments  were  put  in  evidence  con- 
firmatory of  both  copies ;  and  the  claimant's  counsel  urged,  as  to 
the  copy  of  the  deed,  that  inasmuch  as  it  was  produced  from  the 
proper  custody,  and  it  was  shown  by  other  deeds  that  possession  had 
gone  along  with  it  for  many  years,  there  could  not  be  any  valid 
objection  to  its  admissibility  in  evidence :  BuUer's  N.  P.  861. 

The  Attorney-General  admitted  that  it  was  the  practice  at  Nisi 
Prius  to  receive  copies  of  deeds  under  these  circumstances,  if  brought 
from  the  proper  custody. 

(1)  49  R.  E.  174  (6  CL  &  Pin.  757);  and  see  NeitervUle  Peerage,  3d  R.  R. 
107  (2  Dow  &  a.  342). 

B.B. — VOL.  UX.  21 
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KiTzwALTBE  No  question  arose  on  the  admission  of  the  numerous  instruments 
referred  to  in  the  supplementary  paper  laid  before  the  House  by 
the  claimant.  They  consisted  of  writs  of  summons,  exti-acts  from 
[  *954  ]  Parliament  *Koll8,  post -ynor tern  inquisitions,  and  other  documents, 
the  same  which  had  been  received  in  1668  and  1669,  on  the  claim 
of  Benjamin  Mildmay. 

Mr.  Wigrain,  having  summed  up  the  evidence  on  behalf  of  the 
claimant,  observed,  in  conclusion,  that  the  only  diflBculty  in  the 
deduction  of  the  title  to  his  client  was,  the  unascertained  fate  of 
the  issue  of  Jemima,  the  second  daughter  of  Mrs.  Gardiner  (Lucy 
Mildmay)  (i).  The  evidence  extinguished  the  issue  of  the  other 
coheirs ;  and,  therefore,  taken  thus  far,  it  would  leave  the  title  of 
Fitzwalter  in  abeyance  between  the  present  claimant  and  that 
Jemima's  issue.  She  married  a  person  of  inferior  rank  to  herself, 
John  Joseph,  of  Kelvedon,  in  Essex,  as  shown  by  the  family  pedi- 
gree, and  by  the  pedigree  notes  in  the  handwriting  of  Edmund 
Fowler  (2),  which  state  that  she  had  a  child,  named  Jemima.  We 
have  made  every  inquiry  to  find  what  became  of  that  child,  and 
the  result  of  those  inquiries  is  that  she  married  a  person  of  the 
name  of  Bobert  Duke ;  and  we  have  called  a  witness,  who,  having 
had  occasion  to  obtain  an  assignment  of  an  old  outstanding  term, 
made  inquiry  for  that  purpose  respecting  this  family,  and  he  was 
informed  that  Bobert  Duke  had  emigrated  to  America.  We  have, 
then,  proved  that  through  paid  agents  we  have  made  inquiries  in 
America  and  the  Colonies,  and  everywhere  else  that  we  could,  to 
trace  this  Jemima's  descendants ;  we  have  advertised  also,  but  we 
can  learn  nothing  at  all  of  them.  Therefore  I  feel  that  we  are  not 
in  a  position  to  say  that  we  have  completely  proved  the  failure  of 
her  issue.  The  way  in  which  I  should  put  the  case  to  your  Lord- 
[  *955  ]  .  ships  is,  as  the  result  of  the  evidence  shows,  that  the  title  ^has 
either  devolved  upon  the  claimant,  if  this  Jemima  has  died  without 
issue ;  or,  if  there  be  any  descendants  of  Jemima,  then  that  the 
title  is  in  abeyance  between  the  claimant  and  such  descendants. 
The  report  which  I  should  ask  of  your  Lordships  is,  that  the  Barony 
fell  into  abeyance  in  the  year  1756,  between  this  claimant's  grand- 
mother Fanny  Bridges,  Dame  Lucy  Bacon,  and  Jemima  Duke,  as 
the  coheirs  of  Mary  Mildmay  ;  that  Dame  Lucy  Bacon  afterwards 
died  without  issue,  and  that  no  descendant  of  Jemima  can  now 
be  found  ;  that  the  Barony  has  therefore  either  devolved  absolutely 

(I)   Vide  supra,  pp.  318,  319.  (2)   Vide  ante,  p.  80. 
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upon  the  claimant,  or,  if  there  be  in  existence  any  andiscovered  Fitzwaltkb 
descendants  of  Jemima  Duke,  then  that  it  is  in  abeyance  between 
the  claimant  and  them. 

The  Solicitor-General  {Sir  F,  Thesiger) : 

This  is  the  first  occasion  apon  which  I  have  had  the  honour  to 
attend  your  Lordships  in  this  case.  I  have  very  carefully  looked 
over  the  evidence  in  proof  of  the  pedigree,  and  it  appears  to  me 
to  be  entirely  satisfactory.  I  am  told,  also,  that  the  present  Lord 
Chief  Baron  (Sir  F.  Pollock),  who  has  watched  the  whole  of  these 
proceedings  before  your  Lordships  when  he  was  Attorney-General, 
is  satisfied  that  the  pedigree  is  proved. 

It  was  necessary  for  the  claimant  to  make  out,  in  the  first  place, 
that  this  was  a  Barony  in  fee,  and  I  think  that  is  established  from 
the  proof  which  has  been  given  that  upon  two  occasions  the  title 
devolved  upon  parties  through  females.  The  first  instance  was 
through  Elizabeth,  the  only  child  of  the  seventh  Lord  Fitzwalter, 
by  whom  it  came  to  the  Ratcliffes,  and  afterwards  to  the  Mildmays 
through  Lady  Frances  Batcliffe.  Therefore  I  apprehend  there  is 
*no  doubt  whatever  that  it  is  a  Barony  of  the  description  con-  [  •956  ] 
tended  for  by  the  claimant.  I  think  that  is  also  proved  by  the 
proceedings  in  your  Lordships'  House  upon  the  claim  of  Benjamin 
Mildmay  in  1667,  1668,  and  1669.  Indeed  I  think  the  claimant 
might  have  almost  commenced  his  evidence  from  those  pro- 
ceedings ;  but  he  has  gone  further,  and  proved  the  creation  of 
the  title  in  the  reign  of  Edw.  I.,  and  he  has,  I  think,  deduced  it 
clearly  down  to  Benjamin  Mildmay,  who  established  the  claim  in 
1669.  There  is  no  doubt  whatever  that  that  claim  was  in  respect 
of  the  title  which  was  created  in  the  reign  of  Edw.  I.,  for  that  is 
proved  by  the  subsequent  proceedings  in  this  case,  which  ultimately 
resolved  themselves  into  this,  that  he  consented  to  take  his  seat 
in  your  Lordships*  House  as  the  junior  Baron  of  the  reign  of 
Edw.  I.  I  apprehend,  therefore,  that  up  to  that  point  there  is  no 
difficulty  whatever. 

The  title  fell  into  abeyance  in  the  year  1756,  upon  the  death  of 
Benjamin  Mildmay,  among  the  coheirs  of  Mary  Mildmay,  who  was 
the  sister  of  that  Benjamin  Mildmay  who  succeeded  in  establishing 
his  title  in  1669.  I  do  not  think  the  claimant  has  given  very 
satisfactory  evidence  to  account  for  the  long  abeyance,  such  as 
your  Lordships  generally  require.  The  title  fell  into  abeyance 
eighty-eight  years  ago,  and  there  is  no  account  given  why  it  was 

21—2 
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FiTzwALTBH  permitted  to  remain  so  long  dormant.     That  is  an  observation 

n  n  n  n  *  O  V 

which  I  feel    it    my  duty  to    throw  out    for  your    Lordships' 
consideration. 

The  only  other  part  to  which  I  would  draw  your  Lordships' 
attention  is  the  evidence  with  regard  to  the  branch  of  the 
Gardiners.  Your  Lordships  observe  that  Lucy  Mildmay,  Mrs. 
Gardiner,  is  the  eldest  sister  of  the  claimant's  ancestor,  Frances 
[  *i)57  ]  Mildmay,  *Mrs.  Fowler.  It  is  important  that  he  should  satisfactorily 
account  for  that  branch  :  I  will  not  trespass  upon  your  Lordships' 
time  by  adverting  to  the  evidence  on  that  subject.  It  will  be  for 
your  Lordships  to  say  whether  it  is  satisfactory  ;  whether  the 
parties  have  used  due  diligence,  and  have  resorted  to  the  proper 
means  for  the  purpose  of  discovering  evidence  for  the  extinction 
of  that,  the  Gardiners'  branch  of  the  family.  I  do  not  mean  to 
say  that  they  have  not  done  so :  I  merely  throw  it  out  for  your 
Lordships'  consideration  whether  it  is  satisfactory.  It  is  difficult, 
perhaps,  to  trace  a  family  which  has  fallen  into  decay,  and  appears 
to  have  emigrated ;  but  still  the  result  would  be  that  the  claimant, 
if  that  branch  is  extinct,  would  be  the  sole  heir ;  if  not,  a  coheir. 

The  Lord  Chancellor  : 

I  think  the  descendants  of  Jemima  and  Bobert  Duke  are  not 
sufficiently  accounted  for. 

Mr.  Wigram: 
We  do  not  conclusively  prove  their  extinction. 

The  Lord  Chancellor  : 

The  probability  is  that  some  are  in  existence ;  whether  they  can 
be  found  or  not,  is  another  question.  What  do  you  say  as  to  the 
observation  made  by  the  Solicitor-General^  that  you  have  not 
sufficiently  accounted  for  the  time  that  has  elapsed  since  the 
Barony  first  fell  into  abeyance  ? 

Mr.  Wigram : 

I  do  not  apprehend  that  that  ought  to  be  an  objection :  the 

Barony  fell   into  abeyance  in   1756.     There  are  cases  in  which 

claims  have  been  sustained  after  an  abeyance  of  upwards  of  100 

[  •958  ]      years  (i).    It  *may  have  been  that  none  of  the  persons  entitled  at 

(1 )  The  Barony  of  Yaux  of  Harrow-  1838 :  47  R.  B.  105  (5  CL  &  Fin.  p.  526) ; 
den  was  in  abeyance   from    1663  to      the  Braye  Barony,  from  1557  to  18S9; 
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any  time  since  1766  to  this  Barony,  was  in  possession  of  means  Fitzwaltkr 
which  would  make  him  aspire  to  a  seat  in  your  Lordships'  House. 
I  may  add,  that  the  grandmother  of  the  claimant,  Dame  Fanny 
Bridges,  lived  till  1825,  so  that  there  has  been  scarcely  any  default 
in  making  the  claim  ;  for  a  female  would  not  be  so  anxious  for  the 
dignity  as  a  male  heir. 

Thb  Lord  Chancellor  : 

Then  you  claim  as  one  of  the  coheirs.  What  are  the  terms  of 
your  claim  ? 

Mr.  Wigram: 

That  the  Barony  fell  into  abeyance  upon  the  death  of  Benjamin 
Mildmay  in  1756,  between  Dame  Fanny  Bridges,  Dame  Lucy 
Bacon,  and  Mrs.  Jemima  Duke,  as  the  then  coheirs  of  Mary 
Mildmay.  We  have  shown  that  Dame  Lucy  Bacon  died  without 
issue;  so  that,  assuming  that  Jemima  Duke  had  issue,  we  say 
the  Barony  is  now  in  abeyance  between  the  claimant  and  her 
descendants,  if  any  there  be. 

Thb  Lord  Chancellor  : 

I  think  that  case  is  made  out  satisfactorily.  It  appears  to  me, 
my  Lords,  that  the  claimant  has  satisfactorily  shown  that  the 
Barony  is  in  abeyance  between  himself  and  the  descendants,  if 
any,  of  Jemima  Duke ;  therefore,  that  his  claim  is  established. 
only  so  far  as  his  being  one  of  the  coheirs. 

The  Committee  resolved  accordingly,  that  the  Barony  of 
Fitzwalter  is  now  in  abeyance  between  the  petitioner.  Sir  Brook 
William  Bridges,  Bart.,  as  grandson  and  heir  of  Dame  Fanny 
Bridges,  and  the  descendants  (if  any)  of  Jemima  Duke ;  and  the 
Chairman  was  directed  to  report  the  resolution  to  the  House. 

the  Camoys,  from  1427  to  1840 ;  the  Barony  was  in  abeyance  from  1540,  if 

Beaumont,  from  1509  to  1840:    vi(h  not  from  1389,  to  1840:  vide  54  B.  B. 

49  B.  B.  250  (6  CI.  &  Fin.  pp.  757,  27  (8  CI.  &  Fin.  p.  144). 
789,    and    K68);     and    the    Hastings 
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BEFORE    THE    JUDICIAL  COMMITTEE    OF 
THE  PRIVY  COUNCIL. 


On  Appeal  prom  the  High  Court  of  Admiralty  op  Enoland  (1). 
18*2.        JUNIUS  SMITH  V.  NATHANIEL  GOULD  and  Others  (2). 

Feb,  11,  19.  ^    ^ 

J^ris22,  The  Prince  George. 

Lord  (4  Moore,  P.  0.  21—28.) 

Campbell. 

r  21  -j  A  bottomry  bond  may  be  good  in  part,  though  void  for  the  residue. 

Where,  therefore,  a  bottomry  bond  was  given  by  the  master  at  New 
York,  as  well  for  advances  to  obtain  his  discharge  from  arrest,  at  the 
instance  of  the  consignees,  on  account  of  damage  done  on  the  voyage  to 
part  of  the  cargo ;  as  for  payment  of  the  port  duties  and  other  disburse- 
ments necessary  to  enable  the  ship  to  prosecute  her  voyage ;  the  Judicial 
Committee,  reversing  so  much  of  the  decision  of  the  Admiralty  Court  as 
rejected  the  bond  in  toto,  sustained  the  bond  to  the  extent  of  the  suini« 
advanced  for  necessary  supplies  and  payment  of  the  port  duties. 

If  reliance  is  placed  upon  a  difference  between  the  law  of  England  and  a 
foreign  State,  the  party  relying  upon  the  di£Ference  is  bound  to  prove  the 
fact  by  witnesses  or  authorities. 

This  was  an  appeal  from  a  sentence  of  the  Judge  of  the  High 
Court  of  Admiralty  in  a  cause  of  bottomry,  brought  by  the  appel- 
lant, the  legal  holder  (as  assignee  of  Messrs.  Wadsworth  and  Smith 
of  New  York,  merchants,)  of  a  bottomry  bond,  dated  14th 
[  ^22  ]  September,  1836,  for  294Z.  10«.,  on  the  ship  Prince  *  George,  and 
the  freight  to  be  earned  on  a  voyage  then  intended  to  be  made  by 
her  ;  against  the  said  ship,  her  tackle,  &c. ;  and  against  Nathaniel 
Gould  and  James  Dowie,  of  London,  merchants,  and  Peter  M'Gill, 
and  William  Price,  of  Quebec,  merchants,  intervening  in  the 
cause,  as  the  present  owners  of  the  ship. 

In  the  month  of  September,  1836,  the  ship  Prince  George  arrived 
at  New  York  from  London  with  a  general  cargo,  and  a  large 
number  of  passengers,  under  a  charter-party  to  the  appellant, 
being  destined  from  thence  to  Quebec  under  a  charter-party  to  the 
respondent  Gould  and  others.  By  the  charter-party  to  the  appel- 
lant, a  moiety  of  the  freight  (the  entire  sum  being  506L)  was 
payable  in  London,  previous  to  the  sailing  of  the  ship,  and  the 
remainder  in  New  York,  on  the  right  delivery  of  the  cargo  there. 
During  the  voyage,  the  master  broke  bulk,  and  made  use  of  some 
porter,  part  of  the  cargo  on  freight,  a  portion  of  which  he  used  as 
ship's  stores  for  the  crew,  and  the  remainder  he  sold  to  some  of 

(1)  Present:  Lord  Wynford,   Lord  (2)  The  Kanmk  (1868)  L.  R.  2  Ad. 

Brougham,  Lord  Campbell,  and  Mr.      &  El.  289,  299 ;  The  Ida  (1872)  L.  R. 
Justice  Erskine.  3  Ad.  &  El.  542,  doO. 
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the  steerage  passengers.  On  landing  the  cargo  at  New  York,  part  Smith 
of  it  was  found  to  have  been  damaged  by  bad  stowage.  The  gould. 
consignees  of  the  porter  claimed  588  dollars,  as  the  value  of  the 
deficiency  thereof,  and  the  owners  of  the  damaged  cargo  claimed 
1,1 1«5  dollars,  as  the  amount  of  the  damage.  The  only  fund  the 
master  had  to  meet  these  claims  and  the  port  charges,  and  the 
expenses  of  furnishing  the  ship  with  provisions,  and  fitting  her 
for  sea  on  her  further  voyage  under  the  second  charter-party,  was 
the  moiety  of  the  freight,  amounting  to  253Z.,  payable  at  New 
York  under  the  first  charter-party,  which  the  consignees  refused  to 
pay,  and  the  master,  not  being  able  to  satisfy  their  claims  for  the 
deficiencies  in,  or  damage  done  to,  the  cargo,  was  arrested  at  their 
instance.  To  relieve  *  himself  from  this  arrest,  the  master  applied  [  *23  ] 
to  Messrs.  Wadsworth  and  Smith,  the  correspondents  and  agents  of 
the  appellant  at  New  York,  to  advance  such  sums  as  might  be 
necessary  to  meet  his  exigencies,  and  as  neither  he  nor  the  owner 
of  the  ship  had  any  personal  credit  in  that  city,  they  advised  him 
to  raise  funds,  which  they  ultimately  agreed  to  furnish  on 
bottomry.  No  money  actually  passed  through  the  hands  of  the 
master,  but  Messrs.  Wadsworth  and  Smith  made  up  their  accounts, 
and  debited  the  money  received  by  them  for  freight,  with  the 
claims  for  damage  done  to  the  cargo,  and  paid  the  charges  and 
expenses  of  the  ship  at  New  York,  necessary  to  enable  her  to 
proceed  on  her  destination,  and  for  re-payment  of  such  advances, 
with  a  maritime  interest  of  20  per  cent.,  the  master  executed  the 
bond  now  sued  for.  Messrs.  Wadsworth  and  Smith  also  drew  a  bill 
of  exchange  for  the  amount  advanced  on  the  owner  of  the  ship, 
payable  at  one  day's  sight  after  her  arrival  in  London,  in  the 
event  of  which  the  bond  was  to  be  considered  as  satisfied.  The 
bill  of  exchange  having  been  presented  and  refused  payment,  the 
present  suit  was  instituted,  and  the  learned  Judge  (the  Bight  Hon. 
Dr.  LusHiNGTON,)  by  his  decree,  bearing  date  the  2nd  of  March, 
1838,  pronounced  against  the  force  and  validity  of  the  bond. 
From  this  sentence  the  present  appeal  was  brought. 

The  Queen' H  Advoeate   (Sir  John  Dodson),  and  Mr.  Toller,  for 
the  appellant : 

Contended  that  the  bond  was,  in  the  circumstances,  good  and 
valid,  the  money  being  advanced  for  the  necessities  of  the  ship  in  a 
foreign  port,  where  the  master  and  owners  were  without  personal 
credit ;  that  the  fact  of  part  of  the  money  advanced  on  the  bond, 
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Smith  *being  for  the  payment  to  the  consignee  for  damage  done  to  the 
Gould.  cargo,  did  not  invalidate  the  bond,  the  consignee  having  by  the  law 
[  '24  ]  of  New  York  a  specific  lien  on  the  ship,  and  the  master,  being 
without  funds  from  which  such  damage  could  be  paid,  had  no 
other  remedy  than  to  hypothecate  the  ship,  to  save  it  from  being 
arrested  and  sold  by  the  Admiralty  Court  in  New  York ;  that  the 
bill  of  exchange  was  only  a  collateral  security,  and  did  not 
substitute  personal  security  for  the  hypothecation  of  the  ship. 

Dr.  PhiUimorey  for  the  respondents : 

Submitted  that  the  circumstances  of  the  case  did  not  show  such  a 
necessity  as  to  warrant  the  master  hypothecating  the  ship,  which 
was  done  by  him  solely  for  the  purpose  of  meeting  the  personal 
demand  against  himself,  in  respect  of  the  porter,  and  the  claim  of 
the  consignees  in  respect  of  the  damaged  goods. 

The  following  authorities  were  referred  to  in  the  course  of  the 
argument:  The  Atigii^ta  (i),  The  Vibilia{2),  The  Jane  (3),  The 
Zodiac  (4),  Thomsiyn  v.  The  Royal  Exchange  Insurance  Company  (5)  ; 
Abbott  on  Shipping,  128 — 130  ;  1  Kames  Essays :  Mercatores,  128 ; 
8  Kent's  Com.  168;  The  General  Smith  (6). 

Juna  20.       Lord  Campbell  : 

This  is  an  appeal  from  the  Court  of  Admiralty,  in  a  suit  on  a 
bottomry  bond. 

The  learned  Judge  below  was  of  opinion   that  the  bond  was 
[  ♦25  ]        wholly  void,  on  the  ground  that  the  master  *had  no  authority 
to  hypothecate  the  ship  for  any  part  of  the  money  secured  by  it. 

We  should  have  been  of  the  same  opinion,  if  we  had  taken  the 
same  view  of  the  facts  of  the  case  which  he  appears  to  have  done. 
If  the  bond  had  been  given  as  a  security  for  the  amount  of  the 
damage  done  to  the  cargo  on  the  voyage  from  London  to  New 
York,  and  the  value  of  certain  porter,  part  of  the  cargo  consumed 
during  the  voyage,  we  should  have  thought  it  invalid.  The 
appellant's  counsel  have  contended,  that  by  the  law  of  New  York, 
the  consignees  of  the  cargo  had  a  specific  lien  on  the  ship  for  any 
damage  sustained  by  the  cargo,  in  violation  of  the  contract 
contained  in  the  bill  of  lading,  and  that  as  the  master  had  no 
funds  from  which  this  damage  could  be  paid,  he  might  hypothecate 

(1)1  Dod.  Bep.  283.  (5)  14  R.  R.  388  (1  M.  &  8.  30). 

(2)  1  W.  Robinson.  1.  (6)  4  Wheaton,  Sup.  Ct.  of  U.  S. 

(3)  1  Dod.  Rep.  461.  Rep.  498. 

(4)  1  Hagg.  Adm.  Rep.  320. 
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the  ship  for  the  amoant,  so  that  she  might  prosecute  her  voyage,  Smith 
instead  of  being  arrested  and  sold  by  decree  of  the  Admiralty  gould. 
Court.  If  it  had  been  proved  that  the  law  of  New  York  gave  the 
lien  upon  the  ship  as  suggested,  we  should  have  thought,  upon  the 
general  principle,  that  where  the  master  cannot  in  any  other  way 
raise  money  which  is  indispensably  necessary  to  enable  the  ship  to 
continue  her  voyage,  he  may  hypothecate  the  ship :  this  power 
would  extend  to  a  case  where  the  ship  might  be  arrested  and  sold 
for  a  demand  for  which  the  owner  would  be  liable.  It  seems 
immaterial  whether  the  necessity  for  funds  arises  from  such  a 
demand,  or  to  pay  for  repairs,  stores,  or  port  duties. 

But  in  this  case,  there  is  no  sufficient  evidence  that,  by  the  law 
of  New  York,  the  consignee  of  goods  has  any  specific  remedy 
against  the  ship  for  damage  they  may  have  sustained  in  the  course 
of  the  voyage.  No  witness  professing  to  be  acquainted  with  the  law 
upon  the  subject  has  been  examined  ;  and  the  witnesses  who  have 
*been  examined,  only  use  some  loose  expressions,  from  which  a  [  *26  ] 
doubtful  inference  as  to  the  state  of  the  law  may  be  drawn. 

It  is  said  indeed  that  we  ought,  in  the  absence  of  evidence,  to 
presume  the  law  to  be  as  contended  for  by  the  appellant,  the  law  of 
England  upon  this  subject  being  an  exception  to  the  law  of  all 
other  commercial  nations.  But  we  apprehend  that  where  reliance 
is  placed  by  any  party  upon  a  difference  between  the  law  of 
England  and  the  law  of  a  foreign  State  upon  such  a  subject,  he  is 
bound  by  witnesses,  or  books  of  authority,  to  show  that  there  is 
such  a  difference.  In  the  present  instance  we  believe  that  the 
presumption  would  be  contrary  to  the  truth ;  for,  although  the  law 
of  most  commercial  nations  except  England  gives  a  specific  remedy 
against  the  ship  for  repairs  and  stores  to  fit  her  out  for  a  voyage,  it 
is  only  in  a  few  States  that  this  remedy  against  the  ship  is 
extended  to  damage  done  to  the  cargo ;  and  there  is  every  reason 
to  believe  that  such  is  not  the  law  in  New  York,  as  it  appears  that 
an  Act  was  passed  by  the  Legislature  of  that  State,  giving  a  lien  on 
the  ship  only  for  repairs  and  stores  (i),  leading  to  the  conclusion 
that  the  law- of  that  State  upon  this  subject  is  not  further  varied 
from  the  ancient  commercial  law  of  England. 

We,  therefore,  cannot  pronounce  for  the  validity  of  the  bond  on 
this  ground  ;  and  if  it  really  had  been  given  entirely  in  respect  of 
the  claim  of  the  consignees  of  the  cargo,  we  must  have  affirmed 
the  decree. 

(1)  ActB  of  22  Seas.  c.  1,  and  40  Seas.  c.  59. 
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Smith  But  upon  carefully  examining  the  evidence  and  the  accounts,  it 

Gould.  appears  to  us  that  with  the  exception  of  the  sum  of  829  dollars,  the 
money  secured  by  the  bond  was  required  for  the  ship's  necessary 

[  *27  ]  disbursements  at  New  *York.  By  the  charter-party  and  bills  of 
lading,  a  sum  of  2582.  for  freight  was  payable  at  New  York.  If 
this  had  been  received  by  the  master,  and  therewith  he  had  paid 
all  his  port  charges  and  outfit,  and  a  demand  being  afterwards 
made  upon  him  by  the  consignees,  he  had  executed  the  bottomry 
bond  to  satisfy  this  demand ;  in  the  absence  of  evidence  of  the 
foreign  law  upon  the  subject,  we  should  have  considered  the  bond 
wholly  void.  But  the  depositions  show  that  the  master  did  not 
receive  the  258Z.,  and  that  the  whole  of  that  sum  was  detained  by 
the  consignees  to  cover  the  amount  of  the  damage  done  to  the 
cargo,  except  a  balance  of  eight  dollars  ninety-one  cents.  The 
master  had  no  means  of  compelling  payment  of  the  freight  in  full. 
He,  therefore,  had  no  funds  from  which  he  could  pay  port  duties 
and  other  necessary  disbursements  to  enable  him  to  prosecute  his 
voyage,  and  it  is  admitted  that  he  could  not  raise  the  necessary 
funds  without  hypothecating  the  ship.  The  bond,  therefore,  was 
to  secure  money  borrowed  to  pay  port  duties  and  such  other  neces- 
sary disbursements,  not  merely  to  satisfy  the  demand  of  the 
consignees  for  damage  done  to  the  cargo.  But  we  cannot  say 
that  the  bond  is  good  for  the  whole.  In  the  principal  sum  of 
1,167  dollars,  for  which  it  is  given,  is  included  an  item  of 
829  dollars  in  respect  of  porter,  part  of  the  cargo,  consumed  during 
the  voyage.  The  evidence  certainly  shows  that  the  ship  was  well 
supplied  with  water  and  stores  of  all  sorts,  and  that  it  was  from  the 
unusual  length  of  the  voyage  that  it  became  necessary  for  the  crew 
and  passengers  to  use  this  porter.  But  there  is  no  evidence  before 
us  that  by  the  law  of  New  York,  the  consignee  of  the  porter  could 
have  detained  the  ship  till  his  demand  was  satisfied.     The  master 

[  *28  ]  *was  arrested  ;  but,  assuming  that  he  was  lawfully  arrested,  it  is 
impossible  to  lay  it  down  for  a  rule  that  the  master  may  hypothe- 
cate the  ship  for  any  demand  in  respect  of  which  he  himself  is 
liable  to  be  arrested  in  a  foreign  country. 

For  the  sum  of  829  dollars,  and  the  maritime  interest  calculated 
upon  that  sum,  the  bond  cannot  be  supported.  But  it  is  a  well- 
known  doctrine  in  the  Admiralty  Courts  that  a  bottomry  bond  may 
be  good  pro  tanto,  and  void  for  the  residue. 

Some  other  small  items  have  been  pointed  out  to  us  as  having  been 
expended  before  there  is  evidence  of  any  negociation  for  a  bottomry 
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bond,  but  we  think  that  these  items  may  be  fairly  included  in  the 
sum  to  be  secured,  and  that  we  may  presume  they  were  advanced  in 
contemplation  of  such  a  security.  Bottomry  bonds,  for  the  benefit  of 
the  ship  owners,  and  the  general  advantage  of  commerce,  are  greatly 
favoured  in  Courts  of  Admiralty ;  and  where  there  is  no  suspicion 
of  fraud  every  fair  presumption  is  to  be  made  to  support  them. 

Upon  the  whole,  their  Lordships  will  recommend  to  her  Majesty 
that  the  decree  of  the  Court  below  be  reversed,  and  that,  deducting 
the  amount  of  the  329  dollars  and  interest,  there  be  a  decree  in 
favour  of  the  appellant,  for  the  principal  and  interest  secured  by 
the  bond,  with  the  costs  of  the  appellant  below,  leaving  the  parties 
respectively  to  pay  their  own  costs  of  appeal. 


Smith 
Gould. 


On  Appeal  from  the  Prerogative  Court  of  Canterbury  (1). 
C:HAELE8  HENFREY  v.  MARY  ANN   HENFREY  (2). 

(4  Moore,  P.  C.  29—36.) 

A  testator  left  two  substantive  wills,  each  disposing  of  his  entire 
property.  By  the  first,  dated  in  1838,  he  appointed  executors,  to  one  of 
whom  he  gave  the  residue  of  his  estate.  By  the  second  will,  dated  in  1839, 
which  contained  no  revocation  of  the  prior  one,  he  gave  the  whole  of  his 
property  to  his  wife,  with  the  exception  of  oL  ;  but  appointed  no  executors: 
Held,  affirming  the  decree  of  the  Court  below,  that  the  second  will  operated 
as  a  revocation  of  the  first  will,  and  was  alone  entitled  to  probate. 

SembU.  Where  a  party,  objecting  to  a  paper  annexed  to  letters  of 
administration,  has  been  by  the  Court  assigned  to  declare  whether  he 
propounds  another  instrument,  it  is  irregular  and  inconclusive,  instead  of 
following  up  the  assignation,  to  have  the  question  decided  upon  petition. 
But  such  procedure  estops  the  parties  from  further  litigation. 

A  reply  on  the  hearing  of  the  appeal  allowed,  though  not  allowed  by  the 
practice  of  the  Court  below  on  the  original  hearing  of  the  act  on  petition. 

Henry  Hbnfrey,  formerly  of  Foundling  Terrace,  Gray's  Inn 
Road,  in  the  county  of  Middlesex,  but  late  of  Havre  de  Grace  in 
France,  died  on  the  27th  of  December,  1839.  At  his  death  two 
testamentary  papers  were  found.  The  first  bore  date  the  14th  of 
July,  1888,  and  the  other  the  26th  of  February,  1839. 

The  will  of  the  14th  of  July,  1838,  was  in  the  following  terms  : 
''  First :    I  direct  that  all  my  just  debts  and  funeral  and  testa- 
mentary expenses  shall  be  paid  and  satisfied.     And  whereas  I  am 
entitled,  under   the  settlement  made  on  my  marriage  with  my 
present  wife  Marian,  otherwise  Mary   Ann   Henfrey,  and  in  the 

(1)  Present :  Lord  Brougham,  Tjord  (2)  Lemage  v.  OtHulhan  (1865)  L.  R. 

(^ainpbell,  Mr.   Justice  Erskine,  and      1  P.  &  D.  57,  62;  Dempsey  v.  Lawson 
the  Eight  Hon.  Dr.  Lushington.  (1877)  2  P.  D.  98,  107. 


1842. 
Feb,  14,  19. 

Db.  Lush- 
ington. 

[29] 
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hbnfrry  events  therein  mentioned,  to  the  reversion  of  the  sum  of  two 
Hbnfrey.  thousand  ^pounds,  to  be  paid  and  invested  under  the  trusts  of  the 
[  *30  ]  said  settlement.  Now  I  give  and  bequeath  unto  my  said  wife 
Marian,  otherwise  Mary  Ann  Henfrey,  her  executors,  administrators, 
and  assigns,  one  moiety  of  the  said  sum  of  two  thousand  pounds  so 
settled  and  to  be  paid  and  invested  as  aforesaid.  And  I  give  and 
bequeath  to  my  said  wife  all  my  plate,  linen,  china,  and  household 
effects,  and  subject  to  the  payment  of  all  my  just  debts  and  funeral 
and  testamentary  expenses.  I  give  and  bequeath  all  the  rest  and 
residue  of  the  estate  and  effects  to  which  I  am  or  at  any  time  may 
be  entitled,  or  which  I  have  or  may  have  power  to  dispose  of  by  this 
my  will,  including  all  my  contingent  interest  under  my  late  father's 
will,  unto  my  brother,  Charles  Henfrey,  his  executors,  adminis- 
trators, and  assigns.  And^  I  appoint  my  said  brother,  Charles 
Henfrey,  and  my  brother-in-law,  Charles  Marston  Stretton,  execu- 
tors of  this  my  will.  And  I  hereby  declare  my  mind  and  will  to  be, 
that  the  said  Charles  Henfrey,  and  Charles  Marston  Stretton,  shall 
not  be  answerable  or  accountable  for  any  more  monies  than  they 
shall  actually  receive  under  this  my  will,  nor  for  any  involuntary 
loss  whatsoever.  And  lastly,  I  hereby  revoke  and  make  void  all  my 
other  wills."    In  witness  whereof,  &c. 

The  second  paper  was  in  these  words  : 

"  I  hereby  leave  all  I  possess  in  this  world  to  my  wife,  Mary  Ann 
Henfrey,  containing  household  furniture,  books,  &c.  I  likewise  wish 
to  be  paid  to  Miss  Diana  Maddox  the  sum  of  five  pounds,  which  money 
was  borrowed  for  my  use.     This  26th  day  of  February,  1889." 

This  paper  was  signed  by  the   testator,  and  attested  by  two 
witnesses. 
[  31  ]  On  the  8th  of  November,  1889,  letters  of  administration,  with 

the  last-mentioned  paper  annexed,  were  granted  to  the  said  Mary 
Ann  Henfrey.  In  the  month  of  February,  1840,  the  appellant 
commenced  proceedings  for  the  purpose  of  revoking  the  letters 
of  administration,  and  of  obtaining  probate  of  the  two  papers 
together,  as  containing  the  will  of  the  deceased.  The  appellant  was 
then,  in  the  usual  form,  assigned  to  declare  whether  he  propounded 
the  paper  of  1888.  This  assignation  was  not  followed  up,  but  with 
the  consent  of  the  respondent,  the  question  came  on  to  be  decided 
on  an  act  on  petition  ;  brought  in  by  the  appellant,  in  which  he 
alleged  the  due  execution  of  both  papers  by  the  deceased,  and  prayed 
that  the  administration  heretofore  granted,  might  be  declared  null 
and  void  ;  and  probate  of  the  two  papers  granted  to  the  ezecatora. 
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On  the  5th  of  June,  1840,  the  Judge  of  the  Prerogative  Court  Hxmfbey 
(Sir  Hbrbebt  Jbnnbb)  by  his  decree  overruled  the  petition,  and  hekfbby 
confirmed  the  letters  of  administration  already  granted  (i). 

From  this  decision  the  present  appeal  was  brought. 

Mr,  Loftus  Wigram,  Q.C.,  and  Dr.  AddamSy  for  the  appellant : 
Argued  that  the  second  will  was  no  revocation  of  the  prior  one  ; 
that  it  contained  a  different  specification  of  property,  and  was 
not  an  ademption  of  the  prior  bequests  ;  that  there  was  nothing 
inconsistent  in  the  two  instruments  taken  together  ;  and  that  the 
circumstance  of  there  being  no  executors  named  in  the  second  will, 
indicated  that  the  testator  did  not  intend  that  ^instrument  as  a  [  •82  ] 
substitution  of  the  former  will,  which  appointed  executors  ;  that 
the  meaning  of  the  testator  could  not  be  ascertained,  or  his  inten- 
tions carried  out,  by  a  court  of  equity,  without  reference  to  the 
prior  will ;  that  the  words,  "all  I  possess  in  this  world,  containing 
household  furniture,  books,  &c.,"  was  meant  to  comprise  property 
not  disposed  of  by  the  prior  will  ;  and  that  probate  ought,  there- 
fore, to  be  granted  of  the  two  instruments,  as  forming  one 
substantive  and  effective  will,  otherwise  it  would  preclude  tiie 
appellant  from  raising  the  question  as  to  the  residue  in  a  court  of 
equity.  They  cited  and  relied  on  the  following  authorities  :  Swin- 
burne, p.  7,  sec.  14  ;  Williams,  Exors.  147,  207 ;  2  Boper's  Husb. 
and  Wife,  p.  5 ;  Beard  v.  Beard  (2) ;  Timewelly.  Perkins  (8) ;  Bridges 
V.  Bridges  (4). 

The  Attomey-General  {Sir  F.  Pollock),  Dr.  Haggard,  and  Mr. 
Kinglake,  for  the  respondent  : 

Insisted  that  the  second  instrument  was  a  good  substantive  will, 
and  ought  not  to  be  deemed  merely  a  codicil ;  that  it  contained  a 
complete  disposition  of  the  testator's  estate  ;  and  that  even  if  the 
former  paper  was  requisite  to  enable  a  court  of  construction  to 
interpret  the  latter,  that  was  no  ground  for  granting  probate,  or 
declaring  that  a  will,  which  was  in  fact  revoked  and  cancelled  ; 
that  to  entitle  two  instruments  to  probate,  the  latter  must  be  incom- 
plete; and  that  the  appointment  of  executors  was  not  necessary 
since  the  statute  of  11  Geo.  IV.  &  1  Will.  IV.  c.  40,  which  gave  the 
undisposed  residue  to  the  next  of  kin  ;  *they  cited  also  7  Will.  IV.  [  *S3  ] 
&  1  Vict.  c.  26  ;  Williams,  Executors,  172,  1161. 

(1)  Beported  2  Curteis,  Ecc.  Bep.  (3)  2  Atk.  102. 

468.  (4)  Vin.  Abr.  tit.  Dev.  (0.  b)  18. 

(2)  3  Atk.  73. 
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Henfbey  Dr,  Addams,  m  reply  (i) 

V, 

Hbkfret. 


Feb,  19. 


The  Right  Hon.  Dr.  Lushinoton  : 

In  this  case  the  testator,  at  his  death,  left  behind  him  two  testa- 
mentary papers,  both  duly  executed,  the  first  bearing  date  the  14th 
of  July,  1838,  the  second  the  26th  of  February,  1839.  On  the 
death  of  the  testator,  administration  had  been  originally  granted 
to  the  widow,  with  the  latter  paper  only  annexed.  This  adminis- 
tration was  called  in  by  the  brother  of  the  testator  interested  under 
the  paper  of  1888  ;  the  brother  was  then  in  the  usual  form  assigned 
to  declare  whether  he  propounded  the  paper  of  1838.  This  assigna- 
tion was  never  complied  with,  but  a  novel  mode  of  proceeding 
was  resorted  to,  and,  as  is  alleged,  with  the  consent  of  the  widow ; 
a  mode  of  proceeding  certainly  irregular,  and  which  might,  in 
many  cases,  be  productive  of  serious  inconvenience ;  for,  in  fact, 
this  act  on  petition  is  a  mere  motion.  Neither  the  principal  parties 
could  be  concluded  by  it,  nor  persons  claiming  under  them,  nor 
other  persons,  if  there  had  been  any  interested  under  either  of  the 
papers ;  and  this  might  operate  most  inconveniently  against  one 
of  the  most  salutary  rules  of  the  Prerogative  Court,  which,  where 
a  paper  is  regularly  propounded,  and  no  fraud,  has  the  effect  of 
[  *S4  ]  binding  subordinate  interests,  though  not  made  parties  *to  the 
cause ;  of  this  opinion  was  the  learned  Judge  of  the  Court  below, 
when  he  stated  at  the  end  of  his  judgment  that  the  question  might 
be  brought  on  in  a  more  formal  shape. 

Inconclusive,  however,  as  these  proceedings  may  be,  unless  the 
parties  are  estopped  by  agreement  from  further  measures,  their 
Lordships  must  now  determine  whether  the  decree  of  the  Court 
below,  on  the  case  as  represented  to  that  Court,  was  justly  founded. 

The  question  to  be  decided  is,  whether  the  subsequent  paper  is  a 
total  or  a  partial  revocation  of  the  will  first  executed — whether  it 
be  a  codicil  to  it  or  not ;  for  I  greatly  doubt  if  in  any  possible  view 
of  the  case,  probate  could  pass  of  the  two  papers  aa  containing 
the  will.  I  know  not  of  any  case  resembling  this,  of  two  executed 
papers  receiving  probate  as  containing  the  will :  Ingram  v.  Strong  (2). 

Then  the  question  is,  total  revocation  or  partial  revocation.  On 
this  question,  Sir  John  Nicholl  says  in  Methuen  v.  Methtun  (3), 
''In  the  Court  of  Probate  the  whole  question  is  one  of  intention; 

(1)  An  objectiou  was  taken  to  the  uniform  practice  in  this  Court  was  to 

reply,  as  contrary  to  the  practice  in  allow  the  appellant's  counsel  to  reply, 

the  Court  below,  on  an  a<jt  on  petition,  (2)  2  Phill.  312,  313. 

but  their  Lordships  observed  that  the  (3)  2  PhilL  426. 
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the  animus  testandi  and  the  animus  revocandi  are  completely  open      Hbkfbvy 
to  mvestigation  in  this  Court.*'  Hbkfret. 

In  deciding  this  question,  reference  is  always  had  in  the  first 
instance  to  the  instruments  themselves,  which,  of  necessity,  in- 
volves for  this  purpose,  though  containing  the  animus  revocandi, 
the  construction  of  the  papers ;  of  this  there  never  was  or  could  be 
any  doubt;  for  it  was  literally  the  daily  practice  of  the  Court ;  the 
doubts  which  did  arise  as  to  the  extent  which  the  Court  would  or 
must  go  in  the  construction  of  instruments,  was  as  to  the  con- 
straction  of  powers,  not  of  the  testamentary  instruments  made 
under  them,  for  the  purpose  *of  ascertaining  the  animus  testandi;  [  *36  ] 
and  Hughes  v.  Turner  (i)  settled  that,  even  in  the  case  of  powers, 
the  Court  was  not  at  liberty  to  relieve  itself  from  the  task  of 
construing  the  power  itself. 

In  this  case  there  are  no  facts  or  circumstances  or  other  evidence, 
and  the  conclusion  must  be  drawn  from  the  instruments  themselves 
exclusively. 

Now  the  testator,  by  the  will  of  1889,  must  be  presumed  to  have 
intended  to  make  some  alteration  in  his  testamentary  deposition  ; 
but  if  the  words  of  that  instrument  are  to  be  limited  according  to 
the  construction  attempted  to  be  put  upon  them  by  the  appellant, 
the  only  possible  alteration  would  be  to  give  the  books  in  addition, 
if  they  do  not  pass  before,  by  the  words  *' household  effects,"  but 
this  limitation  would  be  wholly  inconsistent  with  the  large  terms 
in  which  the  bequest  is  framed*  The  words  *'  I  hereby  leave  all  I 
possess  in  this  world,"  would  prima  facie  import  a  bequest  of  all 
which  the  testator  had  the  power  to  bequeath.  Then  are  they 
qualified  and  restricted  to  what  on  the  face  of  the  papers  appears 
but  a  small  part?  The  word  "containing"  may  certainly  admit 
of  being  construed  as  meaning  "  inclusive,"  and  not  as  taxative 
of  the  general  bequest,  and  this  clearly  appears  to  their  Lordships 
to  be  the  true  construction. 

Then,  the  will  of  1889  gives  the  whole  property  to  the  wife.  On 
what  possible  principle  can  it  be  contended  that  it  does  not  revoke 
the  former  will?  Can  two  wills,  both  disposing  of  the  whole 
property,  be  included  in  one  probate?  Can  the  will  of  1888  be 
joined  in  probate  with  the  will  of  1889  ?  Such  a  course  would  be 
against  the  whole  practice  of  the  Court,  and  productive  of  utter 
confusion  and  litigation.  Sir  John  Nicholl,  in  Masterman  v. 
Maberly  (2),  *said,  "  Is  there  any  instance  where  two  papers,  both  [  •se  ] 
.  (1)  «  Hagg.  Ecc.  Eep.  30.  (2)  2  Hagg.  Eoc.  Rep.  236. 
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complete  as  to  the  disposition  of  personalty,  and  where  the  only 
defect  of  the  second  paper  is  a  want  of  due  execution,  have  been 
admitted  to  probate  as  together  containing  the  last  will  ?  "  And 
in  that  case  there  was  much  less  objection,  for  the  second  set  of 
papers  was  unexecuted.  But  it  is  said  that  there  is  no  revocation 
of  the  appointment  of  executors,  and  that  the  case  of  Beard  v. 
Beard  (i)  is  an  authority  for  the  prayer  now  made ;  but  that  case 
was  totally  different.  In  that  case  there  was  no  revocation  of  the 
will,  as  a  will,  by  any  subsequent  testamentary  paper.  The  opera- 
tion of  the  will  was  prevented  by  deed-poll ;  so  it  might  be  by 
bankruptcy,  loss,  or  giving  away  of  property,  or  death  of  legatees ; 
but  into  such  facts  a  court  of  probate  never  inquires ;  it  knows 
nothing  but  of  revocation  by  subsequent  will  of  the  instrument 
itself,  or  legal  or  presumed  revocations  of  the  instrument  itself ; 
as  cancellation ;  or,  before  the  late  statute,  marriage  of  a  woman, 
or  marriage  and  birth  of  a  child. 

As  to  the  authority  from  Swinburne,  that  doctrine  has  been 
exploded  so  far  back  that  it  would  be  difficult  to  trace  it,  and  the 
rule  stated  by  Sir  J.  Nicholl  established,  viz.,  that  a  paper,  dis- 
posing of  the  whole  property,  is  a  revocation  in  toto  of  a  previous 
will,  also  disposing  of  the  whole.     The  appeal  must  be 

Dismissed  wiUi  costs. 


1841. 
Jan.  4,  6,  6. 

1842. 
May2S, 

1848. 
Jan.  11. 

Parke,  B. 

[63] 


On  Appeal  fbom  the   Supreme  Court  of  the  Island  of 
Newfoundland  (2). 

EDWARD  KIELLEY   v.   WILLIAM   CARSON,  JOHN 
KENT,  AND  Others  (3). 

(4  Moore,  P.  C.  63—92.) 

The  House  of  Assembly  of  the  island  of  Xewfoiindland  does  not  possess, 
as  a  legal  incident,  the  power  of  arrest,  with  a  view  of  adjudication  on  a 
contempt  committed  out  of  the  IIouBe;  but  only  such  powers  as  are 
reasonably  necessary  for  the  proper  exercise  of  its  functions  and  duties  as 
a  local  Legislature. 

Semhle,  The  House  of  Commons  possess  this  power  only  by  virtue  of 
ancient  usage  and  prescription  ;  the  lex  et  con9uetudo  parliamenti. 

Semblt.    The  Crown,   by    its    prerogative,    can    create    a    Legislative 


(1)  3  Atk.  72. 

(2)  Present:  The  Lord  Chancellor, 
Lord  Brougham,  Lord  Denman,  Lord 
Abinger,  Lord  Cottenham,  Lord 
Campbell,  the  Vice-Chancellor  of 
England,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  Mr.  Baion  Parke, 
Mr.  Justice  Erskine,  and  the  Bight 


Hon.  Dr.  liUshington. 

(3)  Approved  and  followed  in  Doyfe 
V.  Falconer  (1866)  L.  B,  1  P.  C.  328, 
36  L.  J.  P.  C.  34 ;  FhiUipt  v.  £yre 
(1870)  L.  fi.  6  Q.  B.  1,  19 ;  Barton  v. 
Taylor  (1886)  11  App.  Cas.  197,  203. 
66  L.  J.  P.  C.  1. 
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Assembly  in  a  settled  Colony,    subordinate    to    Parliament,    but    with       Kiellby 
supreme  power  within  the  limits  of  the  Colony  for  the  government  of  its  v. 

inhabitants;  but  Cabson. 

Qtuxrt,    Whether  it  can  bestow  upon  it  an  authority,  viz.,  that  of 
committing  for  contempt,  not  incidental  to  it  by  law. 

The  principles  of    Beaumont  v.   Barrett  {\)  and    Burdett    v.   Abbot  {2) 
examined. 

This  was  an  appeal  from  the  Supreme  Court  of  Judicature 
of  Newfoundland,  upon  a  judgment  on  demurrer,  pronounced 
on  the  29th  of  December,  1888,  in  an  action  brought  by  the 
appellant  against  the  respondent,  for  assault,  battery,  and  false 
imprisonment. 

The  appellant  was  the  district  surgeon  and  manager  of  the 
Hospital  in  Saint  John's  Town,  the  capital  of  Newfoundland. 
The  respondent,  John  Kent,  was  a  member  of  the  House  of 
Assembly  of  Newfoundland,  and,  in  his  place  in  the  House, 
had  made  some  animadversions  on  the  management  of  the 
Hospital. 

On  the  6th  of  August,  1888,  Kent  reported  to  the  *House  of  [  •si  ] 
Assembly  that  the  appellant  had  been  guilty  of  a  contempt,  having 
reproached  him  in  gross  and  threatening  language  for  the  obser- 
vations he  had  made,  adding,  ''your  privilege  shall  not  protect 
yon."  The  House  immediately  referred  the  consideration  of 
Mr.  Kent's  complaint  to  a  Committee  of  Privileges,  before  whom 
evidence  as  to  the  alleged  breach  of  privilege  was  taken,  and  the 
House,  upon  their  report,  voted  the  appellant  guilty  of  a  breach 
of  the  privileges  of  the  House  of  Assembly,  which,  if  passed 
unnoticed,  would  be  a  sufficient  cause  for  deterring  a  member 
from  acting  with  that  independent  conduct  necessary  for  every 
Assembly,  and  ordered  that  the  Speaker  do  issue  his  warrant  to 
the  Serjeant-at-Arms,  to  bring  the  appellant  to  the  Bar  of  the 
House,  to  be  dealt  with  according  to  the  pleasure  of  the  House. 

The  appellant  was  accordingly  arrested,  and  on  the  following 
day,  the  7th  of  August,  brought  to  the  Bar  of  the  House,  where 
the  respondent,  William  Carson,  the  Speaker  of  the  House  of 
Assembly,  read  to  him  the  resolution,  which  declared  his  conduct 
to  the  respondent,  Kent,  to  be  a  breach  of  privilege,  and  required 
him  to  explain.  The  appellant,  it  appeared,  instead  of  explaining 
his  conduct,  made  use  of  violent  language  towards  Mr.  Kent,  who 
was  then  in  his  place  in  the  House;  and  the  House  thereupon 
directed  him  to  withdraw,  in  the  custody  of  the  Serjeant-at-Arms. 

(1)  1  Moore,  P.  C.  59.  (2)  12  E.  E.  450  (14  East,  1,  137). 

B.B. — ^VOL.  UX.  22 
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KiBLLBT  The  House  then  resolved,  that  such  conduct  was  a  grievous 
Carson.  aggravation  and  iteration  of  the  contempt  offered  to  the  House 
by  the  appellant,  and  directed  that  he  should  continue  in  the 
custody  of  the  Serjeant-at-Arms  until  further  order  from  the 
House.  On  the  9th  of  August  the  House  resolved  that  the 
appellant  should  again  be  brought  to  their  Bar,  and  that  he 
[  *65  ]  ^should  be  required  to  apologize  for  the  breach  of  privilege  of 
which  he  had  been  guilty.  The  appellant  was  accordingly  placed 
at  the  Bar,  but  he  refused  to  make  an  apology.  The  House 
thereupon  passed  a  resolution  that  he  should  be  committed  to  the 
gaol  of  Saint  John's,  and  ordered  the  Speaker  to  make  out  the 
necessary  warrants  to  the  sheriff  and  the  gaoler,  which  was  done, 
and  the  appellant  was  committed  thereon. 

The  appellant  was  brought  up,  on  the  10th  of  August,  under  a 
writ  of  habeas  corpus,  before  one  of  the  Judges  of  the  Supreme 
Court,  and  discharged. 

In  consequence  of  this  commitment  and  imprisonment,  the 
appellant,  in  Michaelmas  Term,  1888,  brought  an  action  of  trespass 
and  false  imprisonment,  in  the  Supreme  Court  of  the  island,  against 
the  respondent  Carson,  the  Speaker,  and  Walsh  the  messenger, 
and  Kent  and  others,  members  of  the  House  of  Assembly.  The 
declaration  consisted  of  four  counts.  The  first  count  was  for 
breaking  and  entering  the  plaintiff's  dwelling-house  on  the  6th  of 
August,  and  seizing  and  imprisoning  him,  for  the  space  of  four 
days.  The  third  count  was  for  assaulting  and  imprisoning  him 
generally ;  and  the  second  and  fourth  counts  were  for  the  battery. 

The  respondent,  Carson,  pleaded,  first,  the  general  issue,  and, 
secondly,  a  special  justification,  as  member  and  Speaker  of  the 
House  of  Assembly,  and  set  forth  the  circumstances,  above- 
mentioned,  and  the  several  resolutions  of  the  House  of  Assembly, 
in  obedience  to  which,  he  averred  he  had  acted. 

Similar  pleas  were  put  in  by  the  other  respondents. 

To  these  special  pleas  by   Carson,  as  well  as  by  the   other 

[  *66  ]       respondents,  the  appellant  demurred.     The  ^respondents  having 

joined  to  the  demurrers,  they  were  argued  before  the  Supreme 

Court,  which  held  them   to  be  sufficient  in  law,   and  directed 

judgment  to  be  entered  up  for  the  defendants. 

From  this  judgment,  the  present  appeal  was  brought,  which  now 
came  on  for  argument  (i). 

(1)  Present:  Lord  Brougham,  the  Yice-Chanoellor,  Mr.  Justioe  Erakine, 
and  the  Bight  Hon.  Dr.  Lnahington. 
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Mr,  Pemhertofif  Q.C.,  and  Mr,  Henderson,  for  the  appellant :         Kibllbt 

V. 

The  question  now  before  your  Lordships  is  of  great  magnitude,      Cabson. 
involving  the  liberty  of  the  subject  in  the  Colonies.     Three  points        ^^^^' 
are  raised  by  this  appeal :  First,  whether  the  House  of  Assembly        — ^  ' 
of  Newfoundland  had  power  to  commit  for  a  breach  of  privilege, 
as  meident  to  the  House  as  a  legislative  body ;  secondly,  supposing 
such  power  to  exist,  whether  it  has  been  rightly  exercised  in  this 
instance;  and,  lastly,  whether  the  pleas  contain  a  complete  justi- 
fication to   the    action.     Now  we  contend,  first,  that  the  House 
of  Assembly  does  not  possess,  by  any  law,  the  power  of  arresting 
and  imprisoning  for  breaches  of  privilege ;  and,  even  supposing 
such  power  to  exist,  we  submit  that  it  can  only  be  exercised  against 
its  own  members,  and  not  against  strangers  for  alleged  contempts 
conmiitted  oat  of  doors.     The  first  consideration  arises  out  of  the 
blown  distinction  between  conquered  and  settled  Colonies :  Blankard 
V.  Galdy  (1),  Campbell  v.  Hall  (2).     In  the  former,  the  power  of  the 
Crown  is  paramount ;  in  the  latter,  the  Colonists  carry  with  them 
the  laws  of  their  native  land,  and  whatever  difference  of  opinion 
there  may  be  with  *respect  to  the  introduction  of  some  of  those       [  '67  ] 
laws,  the  right  of    exemption  from    personal  violence,   by  any 
authority,  but  that  of  the  law,  is  clear  and  undoubted.     '*  No  man 
shall  be  imprisoned  but  by  the  lawful  judgment  of  his  peers,  or 
by  the  law   of  the  land  "(3),  is    the   great  charter   of    liberty, 
applicable  alike  to  Colonists  as  to  Englishmen. 

It  is  necessary  in  the  first  instance  to  ascertain  the  powers  of  the 
House  of  Assembly.  Newfoundland  is  one  of  the  earliest  of  our 
Colonies,  it  is  a  dependency  of  the  Crown  of  England,  by  right  of 
occupancy.  Possession  was  taken  in  the  year  1588,  when  the  laws 
of  England  were  introduced,  and  amongst  them,  freedom  from 
personal  violence,  and  continued  in  force,  without  alteration,  down 
to  the  year  1832.  In  that  year,  the  present  Legislative  Assembly 
was  constituted  by  letters  patent  from  the  Crown,  to  the  Governor, 
authorizing  him  to  convoke  a  Legislative  Assembly  for  the  island, 
to  consist  of  fifteen  members.  The  qualification  and  method  of  the 
election  of  its  members  were  regulated  by  a  Proclamation  of  the 
Crown,  of  the  26th  of  July,  1882.  Previous  to  this  period  the  sole 
power  of  making  laws  for  the  government  of  Newfoundland,  was  in 
the  Legislature  of  this  country.  Any  law,  custom  or  usage  for  the 
justification  of  the  act  now  complained  of,  has  existed  therefore, 

(1)  2Salk.  411.  (»)  Magna    Charta,     and    see    28 

(2)  20  State  Trials,  239.  Edw.  UL  c.  8. 
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KiELLBY  only,  since  the  year  1832.  It  is  attempted  to  support  this  privilege 
cabson.  of  committing  for  contempt,  by  analogy  between  the  House  of 
Commons  and  this  Colonial  Assembly.  No  such  analogy  exists. 
The  House  of  Commons  possess  the  power  of  commitment  as  part 
of  the  lex  et  consuetudo  parlianienti.  In  Coke's  4th  Institute,  15,  it 
is  laid  down  that  matters  of  Parliament  are  not  to  be  decided  by  the 
[  '68  ]  common  *laws,  but  secundum  legem  et  constietiidinem  parUamenti, 
The  same  doctrine  is  stated  in  3  Hawkins,  P.  C,  book  2,  c.  15, 
s.  73,  and  by  Blackstone,  1  Com.  164.  It  is  monstrous  to  suppose 
for  an  instant,  that  there  can  be  a  lex  et  consuetudo  of  an  Assembly 
like  Newfoundland,  whose  Constitution  existed  only  since  1832. 
The  principles  on  which  the  English  Parliament  rests  its  rights 
and  privileges  cannot  be  extended  to  Colonial  Assemblies.  Their 
Constitutions  necessarily  differ.  Colonial  Assemblies  derive  their 
powers  from  the  Crown,  and  are  regulated  by  their  respective 
charters.  Parliament  stands  on  its  own  laws,  the  lex  et  constietudo 
parliamenti,  which  are  founded  on  precedents  and  immemorial 
usage.  The  Crown  has  no  power,  by  virtue  of  its  prerogative,  to 
confer  on  the  Legislative  Assembly  such  powers  as  are  possessed  by 
the  House  of  Commons,  for  it  does  not  possess  such  authority 
itself.  [They  cited  Lord  Ellenborough,  Ch.  J.,  in  Burdett  v. 
[  69  ]  Abbot  (i).]  The  House  of  Commons  possess  this  power  as  a  court 
of  judicature,  Coke's  4th  Inst.  28 ;  as  part  of  the  High  Court  of 
Parliament,  the  atda  regia.  After  the  separation  of  the  legislative 
body  into  two  distinct  Houses,  each  retained,  to  this  extent,  at  least, 
the  power  that  was  common  to  both,  and  this  power  has  been 
recognized  at  an  early  period,  confirmed  by  the  highest  authorities, 
sanctioned  by  unvarying  usage,  and  recognized  by  Acts  of  Parlia- 
ment. The  question,  whenever  the  privileges  of  the  Commons  have 
been  disputed,  has  always  been,  whether  the  particular  act  was 
justified  or  not,  by  the  lex  et  consuetudo  parliamenti.  Is  the  House 
of  Assembly  of  Newfoundland  a  court  of  justice  ?  Certainly  not. 
[Nor  could  the  Crown  give  it  any  such  power  as  claimed.] 
[  '71  ]  The  *East  India  Company  possessing  legislative  powers  over  a 
territory  more  vast  than  our  House  of  Commons,  has  not  such  a 
power.  The  Corporation  of  the  City  of  London  has  no  such  power. 
There  are  only  two  instances  of  such  a  power,  namely,  the  House 
of  Commons  and  the  Courts  of  Justice.  Beaummt  v.  Barrett  (2)  is 
[  72  ]  the  only  authority  which  can  be  cited  on  the  other  side.  *  *  The 
course  adopted  to  justify  the  claim  made  here,  has  been  to  refer  to 
(1)  12  E.  fi.  457  (14  Eaat,  136).  (2)  1  Moore,  P.  C.  69. 
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instances  of  the  exercise  of  a  similar  power  by  other  Houses  of  kiellby 
Assembly.  Precedents  have  been  brought  forward  from  the  Journals  cahson. 
of  the  "^Houses  of  Assembly  of  Barbadoes,  Antigua,  Montserrat,  the  [  *73  ] 
Bahamas,  Nova  Scotia,  New  Brunswick,  and  Prince  Edward's 
Island  (1).  The  earliest  period  of  the  exercise  of  this  power  by  any 
of  these  bodies  was  by  the  House  of  Assembly  of  Prince  Edward's 
Island,  in  the  year  1812.  Barbadoes  was  founded  in  the  year  1649, 
bat  the  first  instance  of  the  exercise  of  this  power  by  the  Assembly 
is  in  1821.  If  the  power  of  committal  existed  as  a  necessary 
incident  to  the  House  of  Assembly  from  1649,  how  came  it  that 
it  was  never  exercised  till  1821?  With  respect  to  Antigua,  that 
Colony  was  settled  in  16H1,  but  no  instance  of  committal  for 
contempt  could  be  found  till  1819,  and  that^was  against  a  member 
of  the  House  of  Assembly.  In  Montserrat,  there  was  no  instance 
of  committal  of  a  person  who  did  not  appear  to  be  a  member  of  the 
House.  In  Nova  Scotia,  the  earliest  instance  was  in  1818,  and  in 
New  Brunswick  in  1882.  But  the  usage  in  one  Colony,  even  if  it 
existed,  is  no  authority  for  the  power  being  in  another.  If  the 
doctrine  in  Beaumont  v.  Barrett  is  to  be  applied,  the  power  is  just 
as  incident  to  the  Council  composed  of  three  persons,  as  the  whole 
Legislative  Assembly. 

n.  The  mode  in  which  this  supposed  right  has  been  exercised. 
The  whole  proceedings  were  irregular.  The  appellant  was 
taken  into  custody  without  being  summoned,  and  convicted 
without  being  heard,  or  the  deposition  of  a  single  witness  taken 
on  oath.     *     *     * 

III.  The  plea  is  no  justification.     The  rule  of  law  is  that  the        [  74  ] 
plea    must  justify  the  act  complained   of :    Gregory  v.   Hill  (2), 
I>uppa   V.   Maya  (3),   Smith   v.    Nicholls  (4),    Greene   v.    Jones  (5). 
The  judgment  complained  of  must  fail,  even  on  this  ground  of 
objection.     *The  pleas  are  bad,  as  they  purport  to  justify  without       [  *75  ] 
confessing  a  battery. 

Mr.  M.  D.  HiUy  Q.C.,  and  Mr.  Fleming,  for  the  respondents : 

I.  The  power  of  committal  for  a  violation  of  privilege  is  neces- 
sarily inherent  in  every  Legislative  Assembly :  Beaumont  v.  Barrett. 
*     *    We  admit  the  argument   of  the  appellant,  that  English 

(1)  These  precedents  were  printed  (4)  50  B.  R.  658  (5  Bing.  N.  C.  208) ; 
in  a  supplemental  appendix.                      S.  C,  7  Scott,  147. 

(2)  8  T.  R.  299.  (5)  1  Saunders,  297. 

(3)  1  Saunders,  286,  n. 
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RiELLBT  settlers  carry  with  them  their  rights  according  to  the  English  law, 
Oai^on.  varied  only  by  local  circumstances.  They  have,  as  a  conseqaenoet 
the  right  to  Com'ts  of  Justice  for  the  purpose  of  administering  the 
law,  and  it  cannot  be  questioned  that  those  Courts  have  the  same 
power  of  committing  for  contempt  as  the  Courts  of  England. 
Settled  Colonies  have  a  right  to  a  Legislature  ex  necessitate  ;  for 

[  *76  ]  Acts  passed  in  the  mother  ^country  subsequently  to  the  settlement 
do  not  bind  the  Colony  unless  the  Colony  is  expressly  named.  As 
a  Colony,  therefore,  requires  new  laws,  it  follows  that  it  has  a  right 
to  a  Legislative  Assembly,  and  one  as  like  to  the  Houses  of  Parlia- 
ment as  circumstances  admit.  *  *  The  Act  of  1882  established 
the  present  House  of  Assembly ;  but  it  was  not  a  new  institution — 
it  had  been  in  action  for  centuries ;  its  powers  known  and  its  attri- 

f  *77  ]  butes  settled  by  long  experience.  *The  question,  then,  is  narrowed, 
to  what  are  the  incidents  of  a  General  Assembly.  In  Mr.  Burke's 
account  of  European  America  (i),  it  is  said  that  the  first  Colony 
which  was  settled  was  that  of  Virginia,  which  was  governed  at  first 
by  a  President  and  Council  appointed  by  the  Crown.  The  Colonists 
were,  however,  afterwards  "  empowered  to  elect  representatives  for 
the  several  counties  in  which  the  province  is  divided,  with  privi- 
leges resembling  those  of  the  House  of  Commons  in  England." 
Again,  in  Edwards'  History  of  the  West  Indies  (2),  a  work  of 
considerable  reputation,  it  is  laid  down  "that  Provincial  Parlia- 
ments or  Colonial  Assemblies  being  thus  established  and  recog- 
nized, we  shall  find  that  in  their  formation,  mode  of  proceeding, 
and  extent  of  jurisdiction  within  their  own  circle,  they  have 
constantly  copied,  and  are  required  to  copy,  as  nearly  as  circum- 
stances will  permit,  the  example  of  the  Parliament  of  Great 
Britain."  He  goes  on  further  to  say,  "  They  commit  for  contempts ; 
and  the  Courts  of  Law  have  refused,  after  solemn  argument,  to 
discharge  persons  committed  by  the  Speaker's  warrant."  Now, 
this  authority  to  commit  for  contempt  has  been  invariably  exer- 
cised by  all  the  Colonial  Houses  of  Assembly  whenever  they  may 
have  been  called  upon  to  exercise  it.  It  does  not  rest  merely  upon 
principle.  In  the  American  Archives  in  the  course  of  printing,  by 
the  order  of  the  Congress  (3),  under  the  date  of  the  year  1775,  the 
Journals  of  the  House  of  Assembly  in  New  Jersey,  one  Murdock 
was  committed  by  the  House  for  contempt,  in  sending  a  chal- 
lenge to  one  of  the  members.     Another  case — that  of  Cook  and 

\\)  2  Vol.  296—297.  (3)  Vol.  T.  p.  1119—1120,  Brit.  Mua. 

(2)  2  Vol.  344. 
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Mactiaughten — occurred  *in  Jamaica  in  1776  (i),  of  a  committal  Kikllby 
for  contempt  by  the  House  of  Assembly.  The  powers  possessed  carson. 
and  exercised  by  the  Houses  of  Assembly  in  the  West  Indies  have  [  *7S  ] 
been  equally  enjoyed  by  similar  bodies  in  whatever  Colonies  they 
were  erected.  The  extracts  from  the  Journals  of  the  Houses  of 
Assemblies  of  New  Brunswick,  Nova  Scotia,  and  of  Prince  Edward's 
Island,  which  are  printed  in  the  Supplemental  Appendix,  prove  the 
exercise  of  the  same  authority  by  the  Legislative  Assemblies  in 
those  Colonies.  Evidence  of  usage  cannot  be  stronger  or  more 
conclusive.  The  precedents  of  the  exercise  of  the  power  to  commit 
in  the  Colonies  are  not  numerous,  but  they  are  satisfactory.  *  * 
The  whole  of  the  authorities  upon  this  point  are  collected  in  Stock-  [  79  ] 
dale  V.  Hansard  (2).  The  case  of  Anderson  v.  Dunn  (8)  was  a 
commitment  by  the  Congress  of  a  stranger  for  contempt.  By  the 
American  Constitution,  the  Congress  have  no  power  but  that 
specially  delegated  to  it,  the  residuum  of  power  remaining  in  the 
separate  Sovereign  States.  By  that  Constitution,  power  to  arrest 
and  commit  for  contempt  was  expressly  given  to  it  over  its 
members,  but  no  such  power  was  given  over  strangers :  yet  it  was 
held  in  Anderson  v.  Dunn,  that  such  power  was  necessary  and 
incident  to  the  functions  of  Congress.  No  Act  of  Parliament  ever 
gave  the  House  of  Assembly  of  Jamaica  the  power  to  commit,  yet 
they  exercised  the  power  as  being  inherent  in  the  supreme  legis- 
lative authority:  Beaumont  v.  Barrett;  Burdett  v.  Abbot.  An 
attempt,  however,  has  been  made  to  distinguish  Beaumont  v. 
Barrett  from  the  present  case,  by  reason  that  Jamaica  was  a 
conquered  Colony,  and  Newfoundland  a  settled  Colony.  This  objec- 
tion is  untenable.  It  has  been  expressly  held  by  Lord  Mansfield, 
in  Hall  v.  Catnpbell  (4),  that  Jamaica  was  not  a  conquered  Colony, 
♦  *  A  House  of  Assembly  cannot  perform  its  functions  without  [  so  ] 
the  same  powers  as  the  House  of  Commons ;  and  from  the  tenor 
of  the  Boyal  instructions  (6)  to  the  Governor  of  Newfoundland 
accompanying  the  Commission,  it  was  manifestly  the  intention  of 
the  Crown  to  confer  similar  powers  upon  the  House  of  Assembly. 

II.  This  power  has  been   well  exercised.     If  only  irregularly 
exercised,  the  objections  urged  are  of  no  weight,  ^because  each       [  *8i  ] 
Court  judges  of  its  own  proceedings.     ♦     *     * 

(1)  2  Edwards' Hist,  of  West  Indies,  (4)  Cowper,  213;  S.  C,  Lofft.  655; 
422.  20  Stete  Trials,  326—327. 

(2)  48  E.  R.  326  (9  Ad.  &  El.  1).  (5)  Clark's  Colonial  Law,  435. 

(3)  Wheaton,  204,  N.  S. 
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KiELLEY         III.  The  point  of  pleading  is  subordinate  to  the  important  point 
Ca^on.      really  at  issue.    If  the  pleadings  are  insufficient,  why  was   not 
[  82  ]        such  objection  taken  in  the  Court  below  ?  where,  if  sustained,  we 
should  have  moved  to  amend. 

Mr,  Pemberton  replied. 

1842.  The  appeal  was,  by  the  direction  of  their  Lordships,  re-argued  by 
^^^'      one  counsel  on  each  side ;  by 

Mr.  Hendersoriy  for  the  appellant,  and 

^         Mr.  M,  D.  HiU,  Q.C.,  for  the  respondent. 

In  addition  to  the  authorities  referred  to  in  the  previous  argu- 
ment, Calvin's  case  (i) ;  2  Halliburton's  History  of  Nova  Scotia, 
p.  824 ;  Gordon's  History  of  New  Jersey,  887 ;  Pownall's  History 
of  the  Colonies,  p.  60;  Woodstock's  Constitution  of  the  British 
Colonies,  p.  141 ;  The  Commission  for  establishing  a  Legislative 
Assembly  in  Newfoundland,  26th  July,  1882,  and  the  instructions 
[  *83  ]  *from  the  Colonial  Office  thereon ;  Clark's  Colonial  Law,  p.  435  ; 
and  the  case  of  Upper  Canada^  Parliamentary  Papers,  1828, — were 
cited  and  relied  upon. 

1843.  Parke,  B.  : 

'  _L. '  The  great  importance  of  the  principal  question   in  this   case 

induced  those  of  their  Lordships  who  heard  the  first  argument,  to 
request  that  a  second  might  take  place  before  themselves  and  other 
members  of  the  Judicial  Committee.  The  case  has  been  again 
argued  before  the  Lord  Chancellor,  the  Lords  Brougham,  Denman, 
Abinger,  Cottenham,  and  Campbell,  the  Yice-Chancellor  of 
England,  the  Lord  Chief  Justice  of  the  Common  Pleas,  Mr. 
Justice  Erskine,  the  Eight  Hon.  Dr.  Lushington,  and  myself ;  and 
I  have  been  instructed  by  their  Lordships  to  state  the  reasons  for 
the  advice  which  they  will  give  to  her  Majesty  to  reverse  the 
judgment  of  the  Court  below. 

That  judgment  was  given  in  favour  of  the  defendant,  upon  a 
demurrer  to  several  special  pleas  to  an  action  of  trespass  for  false 
imprisonment,  by  which  the  acts  complained  of  were  justified  by 
the  defendant  Carson,  as  Speaker  of  the  House  of  Assembly  of 
Newfoundland,  by  other  defendants  as  members  of  that  House, 
and  by  one  as  messenger  in  aid  of  the  Serjeant-at-Arms,  upon 

(1)  7  Co.  Eep.  1. 
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an  arrest  and  commitment  for  an  alleged  breach  of  privilege  of  the      Kibllet 
House.  Carson. 

Several  objections  were  taken  of  a  formal  nature  to  these  pleas, 
which  it  is  unnecessary  to  state,  as  the  opinion  of  their  Lordships 
is  not  founded  upon  any  of  those  objections.  The  main  question 
raised  by  the  pleadings,  and  applying  equally  to  the  case  of  all  the 
defendants,  was  whether  the  House  of  Assembly  had  the  power  to 
arrest  and  bring  before  them,  with  a  view  *to  punishment,  a  [  '84  ] 
person  charged  by  one  of  its  members  with  having  used  insolent 
language  to  him  out  of  the  doors  of  the  House,  in  reference  to  his 
conduct  as  a  member  of  the  Assembly — in  other  words,  whether 
the  House  had  the  power,  such  as  is  possessed  by  both  Houses  of 
Parliament  in  England,  to  adjudicate  upon  a  complaint  of  contempt 
or  breach  of  privilege.  It  is  indeed  stated  in  the  plea  of  the 
defendant  Carson,  and  that  of  the  other  defendants,  members  of 
the  House,  that  something  occurred  which  might  amount  to  a 
contempt,  committed  in  the  face  of  the  Assembly,  by  the  use  of 
the  violent  and  threatening  words  to  one  of  the  members  then 
present  in  his  place ;  but  each  plea  also  justified  the  original  arrest 
of  the  plaintiff  below  upon  a  warrant  issued  by  the  Speaker,  founded 
on  the  complaint  of  a  breach  of  privilege  committed  out  of  the 
House :  and  if  the  House  of  Assembly  had  not  a  power  to  issue 
that  warrant,  this  part  of  such  plea  is  bad ;  and,  as  each  plea  is 
entire,  the  whole  is  bad.  The  question,  therefore,  whether  the 
House  of  Assembly  could  commit  by  way  of  punishment  for  a 
contempt,  in  the  face  of  it,  does  not  arise  in  this  case. 

Their  Lordships  are  of  opinion  that  the  House  of  Assembly  did 
not  possess  the  power  of  arrest  with  a  view  to  adjudication  on  a 
complaint  of  contempt  committed  out  of  its  doors,  and  consequently 
that  the  judgment  of  the  Court  below  must  be  reversed. 

In  order  to  determine  this  question,  and  to  ascertain  what  the 
legal  powers  of  the  Assembly  were,  it  is  proper  to  consider  first, 
under  what  circumstances  it  was  constituted,  and  what  was  the 
legal  origin  of  its  powers. 

Newfoundland  is  a  settled,  not  a  conquered  Colony,  and  to  such 
Colony  there  is  no  doubt  that  the  settlers  from  the  mother-country 
carried  with  them  such  portion  *of  its  Common  and  Statute  Law  [  •Sh  ] 
as  was  applicable  to  their  new  situation,  and  also  the  rights  and 
immunities  of  British  subjects.  Their  descendants  have,  on  the 
one  hand,  the  same  laws,  and  the  same  rights  (unless  they  have 
been  altered  by  Parliament) ;  and,  on  the  other  hand,  the  Grown 
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KixLLBY  possesses  the  same  prerogative  and  the  same  powers  of  govern- 
Cabson.  ment  that  it  does  over  its  other  subjects :  nor  has  it  been  dispated 
in  the  argument  before  us,  and,  therefore,  we  consider  it  as 
conceded,  that  the  Sovereign  had  not  merely  the  right  of 
appointing  such  magistrates  and  establishing  such  corporations 
and  Courts  of  Justice  as  he  might  do  by  the  common  law  at 
home,  but  also  that  of  creating  a  local  Legislative  Assembly,  with 
authority,  subordinate  indeed  to  that  of  Parliament,  but  supreme 
within  the  limits  of  the  Colony,  for  the  government  of  its  inhabi- 
tants. This  latter  power  was  exercised  by  the  Crown  in  favour  of 
the  inhabitants  of  Newfoundland  in  the  year  1882,  by  a  Commission 
under  the  Great  Seal,  with  accompanying  instructions  from  the 
Secretary  of  State  for  the  Colonial  Department;  and  the  whole 
question  resolves  itself  into  this, — whether  this  power  of  adjadi- 
cation  upon,  and  committing  for,  a  contempt,  was  by  virtue  of  the 
Commission  and  the  instructions  legally  given  to  the  new  Legis- 
lative Assembly  of  Newfoundland.  For  under  these  alone  can  it 
have  any  existence,  there  being  no  usage  or  custom  to  support  the 
exercise  of  any  power  whatever. 

In  order  to   determine  that  question,   we  must  first  consider 
whether  the  Crown  did  in  this  case  invest  the  local  Legislature 
with  such  a  privilege.     If  it  did,  a  further  question  would  arise, 
whether  it  had  a  power  to  do  so  by  law. 
[  *86  ]  If  that  power  was  incident  as  an  essential  attribute  *to  a  Legis- 

lative Assembly  of  a  dependency  of  the  British  Crown,  the 
concession  on  both  sides  that  the  Crown  had  a  right  to  establish 
such  an  Assembly,  puts  an  end  to  the  case.  But  if  it  is  not  a  legal 
incident,  then  it  was  not  conferred  on  the  Colonial  Assembly,  unless 
the  Crown  had  authority  to  give  such  a  power,  and  actually  did  give  it. 
Their  Lordships  give  no  opinion  upon  the  important  question 
whether,  in  a  settled  country  such  as  Newfoundland,  the  Crown 
could  by  its  prerogative,  besides  creating  the  Legislative  Assembly, 
expressly  bestow  upon  it  an  authority,  not  incidental  to  it,  of 
committing  for  a  contempt — an  authority,  materially  interfering 
with  the  liberty  of  the  subject,  and  much  liable  to  abuse.  They  do 
not  enter  upon  that  question,  because  they  are  of  opinion,  upon  the 
construction  of  the  Commission  and  of  its  accompanying  document, 
that  no  such  authority  was  meant  to  be  communicated  to  the 
Legislative  Assembly  of  Newfoundland ;  and  if  it  did  not  pass  as 
an  incident,  by  the  creation  of  such  a  body,  it  was  not  granted  at  all. 
This  appears  to  be  clear  from  the  consideration  of  the  instruments. 
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By  the  Commission  for  the  establishing  the  Legislative  Assembly,  Kibllbt 
dated  the  26th  July,  1832,  his  late  Majesty  King  William  the  ga^n. 
Fourth  authorized  the  Governor,  with  the  advice  and  consent  of 
the  Comicil  of  the  island,  from  time  to  time,  to  summon  and  call 
General  Assemblies  of  the  freeholders  and  householders  within  the 
island,  in  such  manner  and  form,  and  according  to  such  powers, 
instructions  and  authorities  as  were  granted  or  appointed  by  the 
general  instructions  accompanying  the  Commission,  or  according 
to  such  further  powers,  instructions  or  authorities  as  should  at  any 
time  thereafter  be  granted  or  appointed  under  his  *Majesty*s  sign  [  *^7  ] 
manual  and  signet,  or  Order  in  Council,  and  that  the  persons 
thereupon  duly  elected  should  take  the  oaths,  and  should  be  called, 
and  declared  the  General  Assembly  of  the  island  of  Newfoundland ; 
and  the  Governor,  with  the  advice  and  consent  of  the  Council  and 
Assembly,  or  the  major  part  of  them  respectively,  should  have  full 
power  to  make,  constitute  and  ordain  laws,  statutes  and  ordinances 
for  the  public  peace,  welfare  and  good  government  of  the  island  and 
its  dependencies,  and  the  people  and  inhabitants  thereof,  and  such 
other  as  should  resort  thereto,  which  laws,  &c.  were  to  be  as  near 
as  might  be  to  the  laws  and  statutes  of  the  United  Kingdom, 
and  subject  to  the  approbation  of  his  Majesty  and  to  the  negative 
voice  of  the  Governor. 

Accompanying  this  Commission  was  a  despatch  from  Viscount 
Goderich  (now  Earl  of  Bipon),  containing  instructions  (i)  to  the 
Governor  for  the  regulation  of  his  conduct,  upon  which  some 
reliance  was  placed  on  the  argument  at  the  Bar,  as  affording 
evidence  of  the  intention  of  the  Crown  to  confer  the  power  in 
question  upon  the  House  of  Assembly.  The  Commission  itself 
where  such  an  authority  would  naturally  be  expected  to  be  found 
if  the  Crown  had  intended  to  confer  it,  is  entirely  silent  upon  this 
subject,  nor  does  it  grant  any  of  the  privileges  of  the  British 
Parliament ;  and  the  terms  used  by  the  Earl  of  Bipon's  letter  have 
probably  reference  to  the  mode  of  conducting  business  and  the 
forms  of  procedure,  which  are  to  be  assimilated  to  those  of  the 
British  House  of  Commons — at  all  events,  terms  so  vague  and 
general  could  never  have  been  used  with  the  intention  of  giving 
the  powers  of  commitment,  and  other  privileges  of  so  important  a 
nature,  *if  the  authority  of  the  Crown  was  required  to  bestow  them  [  '88  ] 
by  a  special  grant. 

The  whole  question  then  is  reduced  to  this, — whether  by  law, 
(1)  See  Clark's  Colonial  Law,  435. 
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KiELLET      the  power  of  committing  for  a  contempt,  not  in  the  presence  of  the 
Cab*8on.      Assembly,  is  incident  to  every  local  Legislature. 

The  Statute  Law  on  this  subject  being  silent,  the  common  law  is 
to  govern  it ;  and  what  is  the  common  law  depends  upon  principle 
and  precedent. 

Their  Lordships  see  no  reason  to  think,  that  in  the  principle  of 
the  common  law,  any  other  powers  are  given  them,  than  sach  as 
are  necessary  to  the  existence  of  such  a  body,  and  the  proper 
exercise  of  the  functions  which  it  is  intended  to  execute.  These 
powers  are  granted  by  the  very  act  of  its  establishment,  an  act 
which  on  both  sides,  it  is  admitted,  it  was  competent  for  the  Crown 
to  perform.  This  is  the  principle  which  governs  all  legal  incidents. 
**Quando  Lex  aliquid  concedit,  concedere  viditur  et  iUiul,  sine  quo  rea 
ipsa  esse  non  potest.*'  In  conformity  to  this  principle  we  feel  no 
doubt  that  such  an  Assembly  has  the  right  of  protecting  itself  from 
all  impediments  to  the  due  course  of  its  proceeding.  To  the  fall 
extent  of  every  measure  which  it  may  be  really  necessary  to  adopt, 
to  secure  the  free  exercise  of  their  legislative  functions,  they  are 
justified  in  acting  by  the  principle  of  the  common  law.  But  the 
power  of  punishing  any  one  for  past  misconduct  as  a  contempt  of 
its  authority,  and  adjudicating  upon  the  fact  of  such  contempt,  and 
the  measure  of  punishment  as  a  judicial  body,  irresponsible  to  the 
party  accused,  whatever  the  real  facts  may  be,  is  of  a  very  different 
character,  and  by  no  means  essentially  necessary  for  the  exercise  of 
its  functions  by  a  local  Legislature,  whether  representative  or  not. 
[  *S9  ]  *A11  these  functions  may  be  well  performed  without  this  extra- 
ordinary power,  and  with  the  aid  of  the  ordinary  tribunals  to 
investigate  and  punish  contemptuous  insults  and  interruptions. 

These  powers  certainly  do  not  exist  in  corporate  or  other  bodies, 
assembled,  with  authority,  to  make  bye-laws  for  the  government  of 
particular  trades,  or  united  numbers  of  individuals.  The  functions 
of  a  Colonial  Legislature  are  of  a  higher  character,  and  it  is  engaged 
in  more  important  objects  ;  but  still  there  is  no  reason  why  it 
should  possess  the  power  in  question. 

It  is  said,  however,  that  this  power  belongs  to  the  House  of 
Commons  in  England;  and  this,  it  is  contended,  affords  an  authority 
for  holding  that  it  belongs  as  a  legal  incident,  by  the  common  law, 
to  an  Assembly  with  analogous  functions.  But  the  reason  why  the 
House  of  Commons  has  this  power,  is  not  because  it  is  a  repre- 
sentative body  with  legislative  functions,  but  by  virtue  of  ancient 
usage  and  prescription  ;   the  lex  et  consuettulo  Parliumenti,  which 
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forms  a  part  of  the  common  law  of  the  land,  and  according  to  which  Kielley 
the  High  Court  of  Parliament,  before  its  division,  and  the  Houses  camon. 
of  Lords  and  Commons  since,  are  invested  with  many  peculiar 
privileges,  that  of  punishing  for  contempt  being  one.  And,  besides, 
this  argument  from  analogy  would  prove  too  much,  since  it  would 
be  equally  available  in  favour  of  the  assumption  by  the  Council  of 
the  island,  of  the  power  of  commitment  exercised  by  the  House  of 
Lords,  as  well  as  in  support  of  the  right  of  impeachment  by  the 
Assembly — ^a  claim  for  which  there  is  not  any  colour  of  foundation. 

Nor  can  the  power  be  said  to  be  incident  to  the  Legislative 
Assembly  by  analogy  to  the  English  Courts  *of  Record  which  [  '90  ] 
possess  it.  This  Assembly  is  no  court  of  record,  nor  has  it  any 
judicial  functions  whatever;  and  it  is  to  be  remarked,  that  all  those 
bodies  which  possess  the  power  of  adjudication  upon,  and  punishing 
in  a  summary  manner,  contempts  of  their  authority,  have  judicial 
functions,  and  exercise  this  as  incident  to  those  which  they  possess, 
except  only  the  House  of  Commons,  whose  authority,  in  this  respect, 
rests  upon  ancient  usage. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  principle  of 
the  common  law,  that  things  necessary,  pass  as  incident,  does  not 
give  the  power  contended  for  by  the  respondents  as  an  incident  to, 
and  included  in,  the  grant  of  a  subordinate  Legislature. 

It  was  however  argued  that  in  other  Colonies,  the  Legislative 
Assemblies  exercise  the  power  of  committing  for  breach  of  privilege 
without  objection,  and  that  the  usage  in  this  respect  was  good 
evidence  that  such  power  was  an  incident  attached  by  the  common 
law,  though  not  on  the  ground  of  necessity.  And  no  doubt  this 
argument  would  have  had  much  weight,  if  there  had  been  many 
Legislatures  situate  precisely  as  this  is,  and  the  usage  to  exercise 
the  power  of  committal  for  breach  of  privilege  had  been  frequent, 
and  the  acquiescence  in  its  exercise  long  and  universal,  and  that 
usage  could  have  been  explained  only  on  the  ground  that  the  power 
was  a  legal  incident.  But  no  such  usage  has  been  proved,  and  the 
constitution  and  practice  of  different  Colonies,  and  the  prerogative 
of  the  Crown  with  reference  to  that,  differ  so  much,  that  there  is 
very  little  analogy  between  them,  and  no  inference  can  safely  be 
deduced  from  the  law,  as  understood,  in  one,  to  guide  us  with 
respect  to  another.  In  some,  the  very  exercise  of  the  power,  with 
the  sanction  of  the  ^tribunals,  and  the  acquiescence  of  the  public  for  [  *9i  ] 
a  long  period  of  time,  may  raise  a  presumption  that  the  power  has 
been  duly  communicated  by  law.    But  in  this  case,  we  have  the 
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KiBLLBY  simple  question  to  decide,  without  any  usage,  any  acquiescence,  or 
Carson.  &ny  sanction  of  the  courts  of  law,  except  in  the  very  case  in  which 
we  are  now  called  upon  to  affirm  or  reverse  the  judgment  of  the 
Court  below.  It  remains  to  be  considered  how  the  question  stands 
on  express  authority  ;  and  unless  there  be  that  satisfactory 
authority  expressly  in  favour  of  the  power,  we  must  hold  that 
the  common  law  does  not  confer  it. 

There  is  no  decision  of  a  court  of  justice,  nor  other  authority, 
in  favour  of  the  right,  except  that  of  the  case  of  Beaumont  v. 
Barrett,  decided  by  the  Judicial  Committee,  the  members  present 
being  Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine, 
and  myself.  Their  Lordships  do  not  consider  that  case  as  one 
by  which  they  ought  to  be  bound  on  deciding  the  present  question. 
The  opinion  of  their  Lordships,  delivered  by  myself,  immediately 
after  the  argument  was  closed,  though  it  clearly  expressed  that  the 
power  was  incidental  to  every  Legislative  Assembly,  was  not  the 
only  ground  on  which  that  judgment  was  rested,  and,  therefore, 
was  in  some  degree  extrajudicial ;  but  besides,  it  was  stated  to  be 
and  was  founded  entirely  on  the  dictum  of  Lord  Ellenbobouoh  in 
Burdett  v.  Abbot  (i),  which  dictum  we  all  think  cannot  be  taken  as 
an  authority  for  the  abstract  proposition,  that  every  legislative 
body  has  the  power  of  committing  for  contempt.  The  observation 
was  made  by  his  Lordship,  with  reference  to  the  peculiar  powers  of 
Parliament,  and  ought  not,  we  all  think,  to  be  extended  any  farther. 
[  '92  ]  "We  all,  therefore,  think  that  the  opinion  expressed  *by  myself 

in  the  case  of  Beaumont  v.  Barrett  ought  not  to  affect  our  decision 
in  the  present  case,  and  there  being  no  other  authority  on  the 
subject,  we  decide  according  to  the  principle  of  the  common  law,  that 
the  House  of  Assembly  have  not  the  power  contended  for.  They  are 
a  local  Legislature,  with  every  power  reasonably  necessary  for  the 
proper  exercise  of  their  functions  and  duties,  but  they  have  not 
what  they  have  erroneously  supposed  themselves  to  possess — the 
same  exclusive  privileges  which  the  ancient  law  of  England  has 
annexed  to  the  House  of  Parliament. 

The  judgment  will  be  reversed,  and  there  must  be  a  writ  of 
inquiry  of  damages,  unless  the  parties  can  agree  among  themselves 
upon  some  sum — they  had  better  do  that.  They  ought  to  con- 
sider that  it  was  a  mere  question  of  right  to  be  triedi  and, 
therefore,  probably  they  will  be  able  to  do  that.  All  WfbMHPP  ^ 
to  remit  the  record  back  to  the  Court  below  for  '^' 
(1)  12  E.  B.  450  (14  £<wt,  1). 
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On  Appeal  prom  the  Arches  Court  of  Canterbury  (i). 

The   KEV.   THOMAS   SWEET  ESCOTT   v.  i8*2- 

J  UUP  21   24 

FEEDERICK  GEORGE  MASTIN  (2).        '  —1    ' 

(4  Moore,  P.  C.  104-140.)  Bbotoham. 

A  child  baptised  with  water  in  the  name  of  the  Trinity,  by  a  layman  (a         [  1^*  ] 
Wealeyan  Methodist]  not  authorised  to  administer  the  rite  of  baptism: 
Held  not  to  be  **unbaptised"  within  the  meaning  of  the  rubric  for  the 
burial  of  the  dead  in  the  Common  Prayer  Book,  as  incorporated  into  the 
Unifonnity  Act,  13  &  14  Car.  II.  c.  4. 

A  clergyman  of  the  Church  of  England  haying  refused  to  perform  the 
office  of  interment,  after  due  notice  of  the  death,  of  a  parishioner  so 
baptised,  suspended  from  the  ministry-  for  three  months,  under  the  68th 
Canon  of  1603. 

Construction  of  the  rubrics  of  the  Common  Prayer  Books  of  the  years 
1603  and  1661 :  Held  to  be  cumulatiye  and  not  substitutionary,  of  the 
rubric  in  force  anterior  to  1603,  and  not  to  affect  the  validity  of  lay 


Tms  was  an  appeal  from  the  Arches  Court  of  Canterbury,  in  a 
snit  of  the  office  of  Judge,  promoted  by  the  respondent,  a  parishioner 
and  inhabitant  of  the  parish  of  Gedney,  in  the  county  and  diocese 
of  Lincoln,  against  the  appellant,  a  minister  of  the  Church  of 
England,  and  vicar  of  Gedney,  for  refusing  to  bury  the  corpse  of 
Elizabeth  Ann  Cliff,  the  infant  daughter  of  Thomas  Cliff  and 
Sarah  his  wife. 

The  proceedings  commenced  in  the  Arches  Court  of  Canterbury, 
by  virtue  of  letters  of  request  from  the  Chancellor  of  the  Diocese 
of  Lincoln. 

[The  appellant  had  refused  to  bury  the  corpse  in  question  on 
the  ground  that  the  infant  had  been  baptized  by  a  Wesleyan 
minister.  He  maintained  that  baptism  by  a  person  not  in  orders 
i^vas  not  recognized  by  the  Church  of  England.] 

The  Judge  of  the  Arches  Court,  by  his  decree,  bearing  date  the  [  112  ] 
8th  of  May,  1841  (8),  pronounced  in  favour  of  the  promovent,  and 
declared  that  the  Reverend  T.  S.  Escott,  clerk,  (the  appellant,)  had 
acted  contrary  to  law,  in  refusing  to  bury  the  corpse  of  Elizabeth 
Ann  Cliff,  spinster  ;  and  that  he  had  thereby  incurred  the  penalties 
of  the  68th  Canon,  in  that  case  made  and  provided,  and  he  ordered 
him  to  be  suspended  for  the  space  of  three  months  from  the  time 
of  the  publishing  of  the  said  suspension. 

(1)  Preeent:  Lord  Wynford,   Lord      L.  B.  2  Ad.  &  El.  116,  197  ;  Jenkins  y. 
Justice  Erskine,  and      Cook  (1875)  L.  B.  4  Ad.  &  El.  p.  489. 
til*  jM|a||flfaMM|^  j)f .  Lushing-         (3)  Beported  ^2  Curteis,  Ecc.   Bep. 

«92, 
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EscoTT  The  present  appeal  was  brought  from  that  decision. 

V. 

Mastin.  «  *  «  «  • 

Dr.  Phillimore  and  Dr.  Harding  in  support  of  this  objection. 

[  114  1  The  Queen's  Advocate  (Sir  John  Dodson),  and  Mr.  F.  Kelly, 

Q.C.,  contra. 

[After  argument  on  a  preliminary  objection  to  the  competence  of 
[  116  ]       certain  witnesses,]  their  Lordships  directed  the  appeal  to  be  argued 
on  the  merits,  reserving  their  opinion  upon  this  objection,  until 
their  final  judgment  was  pronounced.     Accordingly, 

Dr.  Phillimore  and  Dr.  Harding  for  the  appellant,  and 

The  Queen's  Advocate  (Sir  John  Dodson)  and  Mr.  F.  Kelly, 
Q.C.,  (with  whom  were  Dr.  Haggard  and  Mr.  Matthews,)  were 
heard  for  the  respondent. 


[  117  ]  The  following  authorities  and  works  were  cited :    Andrews  v. 

Cawthome  (i),  Rex  v.  Coleridge  (2),  Kemp  v.  Wickes  (8);  4  Geo.  IV. 
c.  52  (forbidding  the  burial  service  being  said  over  suicides) ; 
Attorney-General  v.  Pearson  (4);  1  Gib.  Codex  Juris  Ecc.  867, 
537—538 ;  2  Gib.  Cod.  Jur.  Ecc.  1481 ;  Lyndwood,  278 ;  Jeremy 
Taylor's  Ductor  Dubitantium,  B.  iii.  c.  iv.  Rule  15 ;  the  Acts  of 
Uniformity  of  Edw.  VI.,  and  Eliz. ;  Common  Prayer  Book  of 
Elizabeth's  time  (as  to  the  form  of  baptism  to  be  observed  in 
private  houses) ;  Wheatley  on  Common  Prayer,  857 — 859 ;  Con- 
vocation in   1575  (6   Collier's   Church   History,   561) ;   Hampton 

[  *ii8  J  Court  Conferences  (7  Collier's  Church  History,  *278,  298,  801) ; 
Rubric  confirmed  by  18  &  14  Car.  II.  c.  4,  ss.  1,  2) ;  1  Bums* 
Ecc.  Law,  p.  115  (on  private  baptism  and  lay  baptism) ;  Calvin's 
Institution  of  the  Christian  Religion  (b.  4,  c.  15,  s.  20) ;  1  Quick's 
Synodicum,  in  Gallia  Reformata  introductia,  p.  46,  and  Chap.  vi. 
s.  13. 

[Counsel  for  the  respondent]  cited  and  relied  upon  the  Hamp- 
ton Court  Conferences,  1549 — 52  ;  the  Liturgy  as  corrected  in 
Edward  VI.'s  time;  Cardwell's  Synodicum,  837,  841;  Johnson's 
Ecc.  Laws ;  Cardwell's  two  Liturgies,  temp.  Edw.  VI.,  pp.  887 — 888, 
341 ;    Cardwell's  Hist,  of    Conferences  on   the  Common  Prayer, 

(1)  Willes,  Rep.  536.  (3)  3  Phill.  264. 

(2)  21  B.  R.  498  (2  B.  &  Aid.  806).  (4)  17  B,  B.  100  (3  Mer.  353,  405). 
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p.  181—138 ;  Barlow's  Hist,  of  Confer,  on  C.  P.,  ib.,  pp.  172—174,       Esoott 

856 ;  £amet*s  Hist,  of  his  own  Times,  fo.  ed.  vol.  2,  pp.  608 — 605  ;      mabtin. 

Watson's  Clergyman's  Law,  ed.  1713,  p.  318,  ch.  31 ;  Bingham's 

Scholastic  History  of  Lay  Baptism,  p.  1,  ch.  3,  sec.  5 ;  Ayliffe's 

Parergon,   p.  102  ;    Palmer's  Antiquities  of  the  English  Bitaal, 

ch.  6,  s.  9;  *Life  of  Archbishop  Sharp,  ed.  by  Newcomb,  vol.  i.       [  '^i®] 

869,  376  ;   Archbishop  Sharp  on  the  Bubric,  33.      The  Act  48 

Geo.  III.  c.  75  (providing  for  the  burial  of  persons  whose  bodies 

are  driven  on  shore).     They  commented  also  on  the  12th  Canon 

of  1575,  (against  private  baptism,)  which  however  appeared  not 

to  have  been  confirmed  by  convocation,  or  adopted  by  the  Church. 

Gib.  Cod.  vol.  i.,  pp.  367 — 369.     Bishop  Wilkin's  Concilia  Magnee 

Britannise  et  Hibernise,  135,  and  note  (a) ;   Lawrence's  case,  pub. 

A.D.  1709 ;  Fleetwood's  Judgment  of  the  Church  of  England  on 

Lay  Baptism,  pp.  318 — 319 ;  Waterland's  Works,  ed.  by  Van  Mildert, 

B.  of  Durham,  10  vol.  p.  185 ;  Opinions  of  Archbishop  Tennison, 

A.D.  1712,  1  Sharp's  Life ;  Talbot,  Bishop  of  Oxford's,  Charge  to 

the  Church  of  Geneva,  pp.  13,  14 ;  Hooker's  Ecc.  Polity,  Book  v., 

8.  62 ;  1  Documentary  Annals  of  the  Church,  by  Cardwell,  206 ; 

statutes  1  W.  &  M.  c.  18,  ss.  10—18  ;  6  &  7  Will.  HI.  c.  6; 

19  Geo.  m.  c.  44;  48  Geo.  III.  c.  75;  3  &  4  Vict.c.  92. 

Lord  Brougham  :  1842. 

An  objection  was,  in  opening  this  case,  taken,  and  for  the  first         ^ — ' 
time  taken  here,  to  three  of  the  witnesses.     [After  disposing  of  this 
objection  his  Lordship  proceeded :] 

The  ground  is  thus  cleared  for  examining  the  main  ^question       [  121  ] 
between  the  parties :  and  this  resolves  itself  into  the  construction  of       [  *122  ] 
the  Rubric  to  the  Burial  Service.     The  68th  Canon  is  clear  and  . 
distinct,  attaching  the  penalty  of  suspension  to  a  refusal  of  that 
ofiSce  in  any  case  except  one, — that  of  a  person  having  been 
''denounced,  excommunicated  majori  excommunicatione,  for  some 
grievous  and  notorious  crime,  and  no  man  able  to  testify  of  his 
repentance."    But  the  Act  of  Uniformity,  18  &  14  Car.  II.  cap.  4, 
having  incorporated,  as  part  of  its  provisions,  the  ofiice  for  the 
Burial  of  the  Dead,  and  the  Bubric  for  that  office  forbidding  the  use 
of  it  for  such  as  die  unbaptised,  it  will  be  a  sufficient  defence  to  the 
charge,  under  the  68th  Canon,  if  the  child  died  unbaptised.    The 
whole  question,  therefore,  is  reduced  to  this, — does  baptism,  by  a 
person  not  in  holy  orders,  possess  the  character  of  that  sacrament 
according  to  the  laws  of  the  Church  ? — in  other  words,  can  any  one, 
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EscoTT       other  than  a  person  episcopally  ordained,  baptise  so  that  the  cere- 

Mastin.  niony  may  be  effectual  as  baptismal,  though  the  performing  it  may 
be  irregular,  and  even  censurable  ?  Is  the  solemnity  performed  )>y 
a  layman,  sprinkling  with  water,  in  the  name  of  the  Trinity,  valid 
as  baptism  in  the  view  of  the  Church,  although  the  Church  may 
greatly  disapprove  of  such  lay  interference  without  necessity,  as 
she  disapproves  even  of  an  ordained  person  performing  the  cere- 
mony in  a  private  house  without  necessity,  and  yet  never  scrapie^ 
to  recognise  the  rite  so  performed  as  valid  and  effectual  ?  Nothin<; 
turns  upon  any  suggestion  of  heresy  or  schism ;  the  alleged 
disqualification  is  the  want  of  holy  orders  in  the  person  adminis- 
tering the  solemnity,  and  it  is  as  unqualified  and  not  as  heretical 

[  M'is  ]  and  schismatical — heretic  without,  or  schismatic  *  within  the  pale 
of  the  Church — that  any  one's  competency  to  administer  it,  is 
denied. 

The  68th  Canon  being  that  upon  which  this  proceeding  is 
grounded,  it  is  necessary  to  consider  what  the  law  was  at  the  date 
of  the  canon,  the  year  1608.  Without  distinctly  ascertaining  this, 
we  cannot  satisfactorily  determine  what  change  the  Bubric  of  1661, 
adopted  into  the  18  &  14  Car.  II.  cap.  4,  made,  and  in  what 
state  it  left  the  law  on  this  head;  because  it  is  very  possible, 
that  the  same  enactment  of  a  statute,  or  the  same  direction  in  a 
Rubric,  bearing  one  meaning,  may  receive  one  construction  when 
it  deals  for  the  first  time  with  a  given  subject-matter,  and  have 
another  meaning  and  construction  when  it  deals  with  a  matter 
that  has  already  been  made  the  subject  of  enactment  or  direction ; 
and  this  is  most  specially  the  case  where  the  posterior  enactment 
or  direction  deals  with  the  matter  without  making  any  reference  to 
the  prior  enactment  or  direction.  Still  more  is  it  necessary'  to 
note  the  original  state  of  the  law,  when  it  is  the  common  law  that 
comes  in  question,  as  well  as  the  statute. 

The  Book  of  Common  Prayer  was  adopted  and  prescribed  by 
the  statute  of  2  &  8  Edw.  VI.,  cap.  1,  and  more  fully  by  the 
5  &  6  Edw.  VI.,  cap.  1,  which  the  1  Elizabeth,  cap.  2,  revived, 
after  it  had  been  repealed  by  the  1  Mary,  s.  2,  cap.  2 ;  and 
it  was  further  prescribed  and  enforced  by  the  same  Act  of 
Elizabeth,  and  by  another  made  in  the  eighth  year  of  her  reign 
(8  Elizabeth,  cap.  1,  sec.  8).  It  is  certain,  then,  that  the  Liturgy 
established  during  the  interval  between  the  first  and  the  last  of 
these  statutes, — that  is  between  1548  and  1566, — was  in  force  by 

['124  J       statutory  authority  down  to  the  year   1608,   (sometimes  'called 
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1608  and  sometimes  1604,  which  is  owing  to  the  style,  the  date,  if  escott 
I  recollect,  being  January,)  when  the  canons  in  question  were  mastix. 
made,  no  alteration  whatever  having  been  effected  during  the 
interval.  It  is  equally  certain,  that  no  authority  existed  to  make 
any  alteration  inconsistent  with  statutory  provisions,  during  that 
interval ;  and  this  consideration  seems  to  dispose  of  the  question 
which  has  been  argued  both  below  and  here,  upon  the  12th  Canon 
of  1575.  That  canon  is  to  be  taken  either  as  professing  to  make  an 
alteration  of  the  Rubric  which  the  statute  had  sanctioned,  in  which 
case  it  can  have  no  force,  or  as  declaratory  of  the  sense  of  the 
Eubric;  but  neither  would  any  such  declaration  be  binding, 
because  the  Legislature  having  adopted  the  Rubric,  and  made  it 
parcel  of  a  statute,  no  other  authority  than  a  declaratory  Act  can 
give  it  a  new  meaning ;  add  to  which,  that  the  plain  intendment 
of  the  Rubric  appears  to  have  been  adhered  to,  after  and  notwith- 
standing the  canon  of  1575,  and  not  the  sense  which  that  canon 
seems  to  give  the  Rubric,  and  which  we  must  indeed  admit  that 
canon  purports  to  give  it.  The  canon  of  1575  appears  never  to 
have  excited  any  attention,  and  if  it  ever  received  the  Royal  assent, 
(which  is  doubtful,)  it  certainly  was  not  cited  on  either  side  during 
the  controversy  on  the  subject  of  baptism  at  the  Hampton  Court 
Conferences. 

We  are,  therefore,  to  see  what  the  Rubric  prescribes  at,  and 
prior  to,  1603, — this  being  the  statutory  provision  then  in  force ; 
and  adopting  the  common  law  prevailing  for  1,400  years  over 
Christian  Europe. 

In  the  first  place,  no  prohibition  of  the  Burial  Service  for  unbap- 
tised  persons,  or  indeed  for  any  class  of  ^persons,  is  to  be  found  [  *i2d  ] 
in  the  Liturgies  of  Edward  and  of  Elizabeth.  The  exception  of 
uubaptised  persons  and  suicides  first  occurs  in  the  Rubric  of  1661, 
and  consequently  first  received  the  force  of  law  from  the  Uniformity 
Act  of  1662,  after  the  Restoration— (the  18  &  14  Car.  II.  cap.  4). 
The  statutes  of  Edward  YI.  and  Elizabeth  recognised  the  right 
of  every  person  to  burial  with  the  Church  Service ;  and  the 
68th  Canon,  enforcing  the  civil  statutory  right,  only  excepting 
persons  excommunicate  and  impenitent.  Unbaptised  persons, 
therefore, — ^persons  baptised  in  no  way  whatever, — would  have  had 
the  right  of  burial  according  to  the  service  of  the  Church,  if  they 
were  not  excluded  by  those  portions  of  the  service  which  appear  to 
regard  Christians  alone.  Those  portions  would  probably  exclude 
persons  not  Christians;   but  if  an  unbaptised  person  could  be 

23— a 
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EscoTT       regarded  as  a  Christian,  then  would  he  not  be  excluded  prior  to 

mabtin.      ^^6  Bubric  and  statute  of  1661  and  1662. 

But,  secondly,  and  what  is  much  more  material  to  our  present 
inquiry,  it  is  clear  that  the  Bubric,  and  consequently  the  statute, 
down  to  1603,  and  indeed  to  1662,  the  date  of  the  Uniformity  Act, 
authorised  lay  baptism,  and  placed  it  on  the  same  footing  with 
clerical  baptism  in  point  of  efficacy.  The  Bubric,  after  setting 
forth  that  baptism  ought  to  be  administered  publicly,  and  on 
Sundays  and  holydays,  in  order  to  approach  as  near  as  might 
be  to  the  practice  of  the  primitive  Church,  which  confined  it  to 
Easter  and  Whitsuntide,  nevertheless  adds,  that,  if  necessity 
require,  children  may  at  all  times  be  baptised  at  home.  A 
further  warning  is  required  to  be  given  to  the  people  against 
baptising   privately,  **  without  great  cause  and  necessity,"   and 

[  *126  ]  this  Bubric  is  retained  in  the  subsequent  *forms  of  prayer  down 
to  the  present  time.  The  Bubrics  of  Edward  and  Elizabeth  then 
proceed  to  lay  down  the  rules  for  administering  the  baptismal 
sacrament  when  it  is  privately  performed;  and  herein  those 
Bubrics  materially  differ  from  the  subsequent  ones  of  1608  and 
1661.  They  require  ''  them  that  be  present  to  say  the  Lord's 
Prayer,  if  the  time  will  suffer; "  and  the  Bubrics  add,  '*  then  one 
of  them  (that  is,  any  one  of  them  that  be  present)  shall  name  the 
child,  and  dip  him  in  water,  or  pour  water  upon  him,  saying  these 
words,  '  N.,  I  baptise  thee  in  the  name  of  the  Father,  and  of  the 
Son,  and  of  the  Holy  Ghost.  Amen.' "  We  may  observe,  in 
passing,  that  there  is  contemplated  a  great  hurry  in  the  ceremony, 
because  the  expression  is,  ''if  the  time  will  suffer."  This  of  itself 
indicates  that  the  circumstances  are,  or  at  least  may  be  such,  as  to 
prevent  the  sending  or  the  waiting  for  a  minister.  The  Bubric 
goes  on  to  declare  the  sufficiency  of  baptism  so  performed, — ''  And 
let  them  not  doubt  but  that  the  child  so  baptised  is  lawfully  and 
sufficiently  baptised,  and  ought  not  to  be  baptised  again  in  the 
church."  Nevertheless,  the  expediency  is  set  forth  of  afterwards 
bringing  the  child  to  the  church,  and  there  presenting  him  to  the 
minister,  that  it  may  be  ascertained  whether  or  not  the  ceremony 
had  been  lawfully  performed.  For  this  purpose,  six  questions  are 
to  be  asked  of  them  that  bring  the  child :  Who  baptised  it  ? 
Who  was  present  ?  Whether  they  called  on  God  for  His  grace  ? 
With  what  matter  the  child  was  baptised  ?  With  what  words  ? 
And  whether  they  think  he  was  lawfully  and  perfectly  baptised  ? 
If  the  answer  to  these  questions  prove  that ''  all  things  were  done 
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as  they  ought  to  be,"  then  the  minister  is  to  say,  "  I  certify  you  Escott 
that  in  this  case  ye  (not  you,  the  minister,  but  *ye,  the  people)  mastin. 
have  done  well,  and  according  to  due  order,"  and  he  declares  the  [  •127  ] 
child  to  have  been  received  into  the  number  of  the  children  of 
God,  "by  the  law  of  regeneration  in  baptism,"  that  is,  by  the 
sacrament  previously  administered  in  private.  If,  however,  they 
which  bring  the  child  "  make  an  uncertain  answer,  and  say  they 
cannot  tell  what  they  thought,  said,  or  did,  in  that  great  fear  and 
trouble  of  mind,  as  ofttimes  it  chanceth,"  then  the  child  is  to  be 
baptised  publicly,  but,  as  it  were  conditionally  or  provisionally, 
with  this  reserve,  that  the  minister  shall  say,  "If  thou  be  not 
baptised  already."  This  portion  of  the  Bubric  is  demonstrative, 
if  the  former  part  left  any  doubt,  that  the  presence  of  a  minister 
at  the  private  ceremony  was  not  contemplated  ;  for,  if  it  were,  what 
they  thought,  or  said,  or  did,  would  be  immaterial ;  and  what  the 
minister  said  or  did  would  have  formed  the  only  subject  of  inquiry ; 
not  to  mention,  that  no  fear  or  trouble  of  mind  at  the  time  of  the 
ceremony  could  prevent  those  who  bring  the  child  from  recollecting 
whether  there  had  been  a  minister  present  or  not.  Indeed,  the 
questions  would  have  been  differently  framed,  had  the  presence  of 
a  minister  been  as  essential  as  the  water  and  the  words.  It  would 
have  been  asked,  not  merely  "  by  whom,  and  in  whose  presence," 
but  **  was  he  baptised  by  a  minister  ?  "  There  can,  therefore,  be 
no  doubt  whatever,  that,  by  these  earlier  Rubrics,  the  baptism  is 
deemed  valid  if  performed  with  water,  and  in  the  name  of  the 
Trinity,  though  by  lay  persons.  Assuming,  then,  that  there  is  no 
minister  present,  the  Bubric  declares  the  baptism  to  be  without 
any  doubt  lawfully  and  sufficiently  administered,  though  in  private. 

The  same  doctrine  was  held,  and  the  practice  formed  *upon  it,  [  '128  ] 
in  the  Boman  Catholic  Church,  from  a  very  early  period.  It  pre- 
vailed from  the  beginning  of  the  third  century,  and  though  it 
formed  the  subject  of  controversy  between  the  Eastern  and  Western 
Churches,  during  the  succeeding  period,  it  had  become  universally 
admitted  by  both,  in  the  time  of  St.  Austin,  who  flourished  in  the 
latter  part  of  the  fourth  century.  In  England,  as  elsewhere,  it 
was  held  valid.  The  Constitutions  of  Archbishop  Peecham,  in 
Lyndwood's  Collection,  bearing  date  a.d.  1281,  though  severely 
denouncing  a  layman  who  shall  intrude  himself  into  the  office 
without  necessity,  yet  declare  the  baptism  valid  which  is  celebrated 
by  laymen,  and  state  that  it  is  not  to  be  repeated.  Whoever  did  so 
intrude,  was  denounced  as  guilty  of  "  mortal  sin ; "  nevertheless, 
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EscoTT  his  act  was  pronounced  to  be  valid  and  sufficient,  and  that  it  was 
Mastin.  not  necessary  the  ceremony  should  be  repeated.  Now,  in  all  these 
positions,  the  necessity  can  make  no  kind  of  difference,  unless  in 
excusing  the  intrusion.  If  the  rite  can  only  be  administered  by 
clerical  hands, — if  it  be  wholly  void  when  administered  by  a 
layman, — no  necessity  can  give  it  validity.  The  consecration  of 
the  elements,  for  the  purpose  of  giving  the  Eucharist  to  a  dying 
person,  may  be  as  much  a  matter  of  urgent  necessity,  as  the 
baptism  of  an  infant  in  extremities ;  but,  neither  in  the  Roman 
Catholic,  nor  in  the  Reformed  Church,  was  it  ever  supposed,  that 
any  extremity  could  dispense  with  the  interposition  of  a  priest,  and 
enable  laymen  to  administer  the  sacrament  of  the  Lord's  Supper. 

The  position,  therefore,  being  undeniable,  that,  previous  to  the 
year  1608,  and  at  the  time  the  68th  Canon  was  made,  lay  baptism, 
though  discountenanced  and  even  forbidden,  unless  in  case  of 
[  *129  1  necessity,  *was  yet  valid  if  performed,  and  this  being  the  common 
law, — not  the  law  made  by  statute  and  Rubric,  but  by  statute 
and  Rubric  plainly  recognised  and  adopted, — we  are  to  see  if  any 
change  was  made  in  that  law  as  it  thus  stood. 

In  the  Burial  Service,  the  Rubric  of  1608  made  no  change,  but 
that  of  1661  forbad  the  Burial  Service  in  cases  of  suicide,  excom- 
munication, and  persons  unbaptised.  A  right  formerly  existing 
was  thus  taken  away,  at  least  in  some  cases.  This  makes  it  fit 
that  we  construe  the  word  "  unbaptised  "  strictly,  or,  which  is  the 
same  thing,  that  we  give  a  large  construction  to  "  baptised."  And, 
after  the  change  in  the  Burial  Service,  it  becomes  the  more  neces- 
sary to  see  that  there  is  a  clear  and  undoubted  change  in  the  Rubric 
relating  to  baptism,  before  we  admit  the  baptism  to  be  invalid, 
which  was  held  valid  even  when  the  Rubric  of  the  Burial  Service 
had  not  as  yet  taken  away  the  rite  from  all  who  were  unbaptised. 
The  Rubric  of  1603,  instead  of  directing  ''  those  present,*'  in  the 
case  of  private  baptism,  as  the  former  Rubrics  had  done,  directs 
"  the  lawful  minister  "  to  say  the  prayer,  if  time  permit,  and  to  dip 
or  sprinkle  the  child  and  repeat  the  words.  The  Rubric  of  1661 
explains  what  shall  be  intended  by  *'  lawful  minister,"  substituting 
for  that  expression  the  words  **  minister  of  the  parish,  or,  in  his 
absence,  other  lawful  minister  that  can  be  procured."  It  there 
prescribes  a  prayer  to  be  used  by  the  minister,  which  prayer 
is  not  to  be  found  either  in  the  Liturgies  of  Edward  \I.  and 
Elizabeth,  or  in  that  of  1603.  We  may  pass  over  the  Rubric 
of    1603,    both     because    its     substance    is     more    completely 


VOL.  Lix.j      1842.     P.  C.     4  MOOKE,  P.  C.  129—131.  359 

contained  in  that  of  1661,  and  because,  until  1662,  there  was  no       escott 
statutory  authority  for  any  ♦change  of  the  law  which  had  been       ma^-ttn. 
established    at   the   date  of   1603    (or   1604),  when  the  canon  in       [  ♦180  ] 
question  was  made,  even  if  it  had  been  quite  clear  that  the  Bubric 
of  that  date  had  changed  the  former  Rubrics.     But  as,  in  1662, 
the   present  Uniformity  Act  of  13    &   14  Car.    11.   cap.    4,   was 
passed,  and  gave  force  and  effect  to  the  Bubric  of  that  date,  it 
becomes  necessary  to  see  whether  or  not  that  Bubric  changed  the 
former  ones,  those  of  Edward  and  Elizabeth. 

Now  it  does  not  appear  that  any  such  change  was  effected  as 
the  case  of  the  present  appellant  must  assume,  in  order  to  prevail. 
The  words  are  plainly  directory,  and  do  not  amount  to  an  impera- 
tive alteration  of  the  rule  then  subsisting.  If  lay  baptism  was 
valid  before  the  new  Bubric  of  1661,  there  is  nothing  in  that 
Rubric  to  invalidate  it.  Generally  speaking,  where  anything  is 
established  by  statutory  provisions,  the  enactment  of  a  new  provi- 
sion must  clearly  indicate  an  intention  to  abrogate  the  old ;  else 
both  will  be  understood  to  stand  together  if  they  may.  But,  more 
especially,  where  the  common  law  is  to  be  changed,  and,  most 
especially,  the  common  law  which  a  statutory  provision  had  recog- 
nised and  enforced,  the  intention  of  any  new  enactment  to  abrogate 
it  must  be  plain,  to  exclude  a  construction  by  which  both  may 
stand  together.  This  principle,  which  is  plainly  founded  in  reason 
and  common  sense,  has  been  largely  sanctioned  by  authority.  The 
distinction  which  Lord  Coke  takes  in  one  place,  between  affirmative 
and  negative  words,  giving  more  effect  to  the  latter  (Coke  upon 
Littleton,  115  a),  has  sometimes  been  denied,  at  least  doubted,  (W. 
Jones,  270,  Lovelace's  case,  before  the  Windsor  Forest  Court,  in  1632, 
in  which  there  is  a  dictum  of  Lord  Chief  Justice  Bighardson,)  Mr. 
Hargrave  thinks  upon  *a  misapprehension.  (Note  154.)  But  the  [  'lai  ] 
rule  which  is  laid  down  in  2nd  Inst.  200,  has  been  adopted  by 
all  the  authorities,  that  ^*  a  statute  made  in  the  affirmative,  without 
any  negative  expressed  or  implied,  doth  not  take  away  the  common 
law."  So  Comyns's  Digest,  Parliament  B.  23;  and  he  cites  the 
case  De  Jure  Ecclesiastico,  in  6th  Bep.  5  b,  which  lays  down  the 
rule  in  terms.  That  case  decides  that  the  penalty  attached  by  the 
Uniformity  Act  of  Elizabeth,  for  not  reading  the  Common  Prayer, 
on  the  second  offence,  does  not  take  away  the  same  common  law 
penalty  on  the  first  offence.  Now  here,  the  former  law  being 
this — *'  Let  lay  baptism  be  valid,  but  let  ministers  only  perform 
the   rite,  unless   in   case  of  great  necessity " ;  and  the  new  law 
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EscoTT  being — "  Let  lawful  ministers  baptise ;  " — it  must  be  taken  as  an 
Mab'tin.  addition  to,  and  not  a  substitution  for,  the  former,  unless  the 
intention  plainly  appear  to  make  it  substitutionary,  and  not  cumu- 
lative. The  proof  is  on  those  who  would  make  it  substitutionary 
and  abrogatory.  But  the  circumstances  and  the  context  seem,  on 
the  contrary,  to  show  that  the  intention  was  to  make  the  new 
Eubric  cumulative,  and  to  leave  the  validity  of  lay  baptism  unal- 
tered. The  private  baptism  is  expressly  confined  to  cases  of 
'*  great  cause  and  necessity,"  and  the  want  of  time  is  expressly 
referred  to,  as  being  great  enough  possibly  to  prevent  saying  the 
Lord's  Prayer.  How  then  can  it  be  expected  that  time  should  be 
given  to  send  for  the  minister  of  the  parish,  and,  if  he  be  absent, 
to  procure  some  other  minister  ?  Doubtless  it  is  required  that  a 
minister  shall  perform  the  ceremony  if  he  can  be  procured ;  but 
the  possibility  of  there  being  none,  must  be  understood  to  have  been 
contemplated.  Again,  it  is  directed,  that  if  any  lawful  minister, 
[  *132  ]  other  than  the  ^minister  of  the  parish,  performed  the  ceremony, 
then  the  minister  of  the  parish,  when  the  child  is  brought  to  him, 
shall  examine  how  the  ceremony  had  been  performed.  The 
questions  prescribed  by  the  former  Bubrics  are  materially  changed. 
Two  are  left  out;  that  respecting  calling  for  grace,  and  that 
respecting  their  opinion  of  the  ceremony  having  been  completed. 
But  an  important  preamble  is  inserted,  before  the  question  as  to  the 
matter  and  the  words:  ''Because  some  things  essential  to  this 
sacrament  may  happen  to  be  omitted,  through  fear  or  haste,  in 
such  times  of  extremity,  therefore,  I  demand  further,  *  With  what 
matter  and  with  what  words  was  this  child  baptised? '  "  Now  it  is 
remarkable,  that  the  essentials  here  spoken  of  are  the  water,  and  the 
reference  to  the  Trinity  ;  nothing  whatever  is  said  of  the  minister 
being  essential.  The  questions  as  to  who  baptised  and  who  were 
present,  are  given  without  any  preamble  at  all,  indicating  that  the 
water  and  the  invocation  of  the  Trinity  are  essentials,  while  the 
presence  of  a  minister  is  only  expedient ;  a  matter  to  be  inquired 
into  for  the  purpose  of  correction  or  censure  if  it  was  omitted 
without  necessity — but  not  essential,  as  those  things  wherein 
consisted  the  very  rite  itself,  the  water  and  the  words.  The 
water  and  the  words  are  afterwards  again  stated  to  be  ''  essential 
parts  of  baptism,"  in  the  Bubric  which  provides  for  the  case  of 
a  doubtful  baptism,  sometimes  called  conditional.  If  it  were 
assumed  that  in  every  case  a  lawful  minister  was  necessary,  and 
that  there  could  be  no  baptism   without  his  presence,  the  only 
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necessary  question  to  be  answered  by  those  who  brought  the  child,       Escott 
would  be,  whether  such  minister  officiated  or  not,  for  it  might      mabtin. 
be  assumed  that  he  used  the  matter  and  the  words  prescribed, 
inasmuch  as  he  would  be  punishable  if  he  did  [not]. 

The  whole  direction  as  to  conditional  baptism  is  very  material  to  [  133  ] 
be  regarded,  and  no  part  more  so  than  the  last  Rubric  relating  to  it. 
If  the  answers  are  uncertain,  the  baptism  is  to  be  made,  but  pro- 
visionally or  conditionally.  What  kind  of  uncertainty  is  contem- 
plated ?  If  a  minister  had  been  essential,  surely  any  uncertainty 
as  to  who  performed  the  ceremony  would  have  been  specified  as  a 
ground  of  conditional  baptism.  But  nothing  of  the  kind  is  to  be 
found  in  the  Rubrics  of  1608  and  1661,  any  more  than  in  those  of 
Edward  and  Elizabeth.  Nay,  the  uncertainty  is  more  specifically 
confined  to  the  water  and  the  words  in  the  latter  than  in  the  earlier 
Rubrics  :  ''If  it  cannot  appear  that  the  child  was  baptised  with 
water,  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the 
Holy  Ghost,*'  which  (adds  the  Rubric)  "are  essential  parts  of 
baptism,*'  then,  and  then  only,  is  the  child  to  be  baptised,  and 
conditionally. 

The  question  directed  to  be  put,  as  to  who  baptised  the  child, 
clearly  proves  nothing  as  to  the  necessity  of  a  minister ;  for  another 
question  immediately  follows,  which  relates  to  a  matter  that  must 
on  all  hands  be  admitted  to  be  anything  rather  than  essential, 
namely,  "Who  were  present  at  the  ceremony  ? "  And  if  it  be  said 
that  this  might  be  asked,  not  as  a  substantive  question,  the  answer 
to  which  is  essentially  necessary,  but  as  a  question  the  answer  to 
which  may  tend  to  facilitate  other  inquiries,  and  to  explain  other 
answers  :  in  the  same  way  it  may  be  said,  that  the  answer  to  the 
first  question,  *'  Who  baptised  the  child  ?  "  may  be  used  simply  for 
the  purpose  of  explanation  as  to  the  really  essential  matters — the 
water  and  the  words. 

The  changes  made  in  the  Rubric,  touching  uncertain  and  con- 
ditional baptism,  are  mainly  relied  upon  to  show  that  the  Rubrics 
of  1608  and  1661  invalidated  *lay  baptism,  and  certainly  those  [  •134  ] 
changes  afford  the  only  countenance  lent  to  the  negative  argument. 
But  they  are  wholly  insufficient  to  work  an  abrogation  of  the  former 
law.  The  omission  of  the  question,  "'Whether  they  (the  people) 
called  for  grace  and  succour  in  that  necessity  ?  "  is  said  to  show 
that  the  people  were  no  longer  to  officiate,  but  only  the  minister, 
who  had  no  occasion  for  that  succour.  Yet,  beside  that,  this  seems 
a  very  gratuitous  position,  the  persons  present  were  inquired  of, 
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EscoTT  and  they  surely  were  not  material.  The  question  as  to  the  opinion 
Martin,  of  the  party  bringing  the  child  is  also  omitted.  But  it  is  not 
omitted  in  the  Eubric  of  1603,  which,  nevertheless,  is  supposed  to 
negative  the  validity  of  lay  baptism  as  much  as  the  Rubric  of  1661. 
Perhaps  the  most  material  change  in  this  part  of  the  service  is  in 
the  certificate,  which  is  no  longer  that  **Ye  have  done  well,"  but 
"  that  all  is  well  done."  But  this,  though  in  the  direction  of  the 
appellant's  argument,  and  lending  colour  to  it,  is  manifestly  too 
slender  a  foundation  on  which  to  ground  any  inference.  We  must 
always  bear  in  mind,  that  it  was  the  intention  of  those  who  framed 
the  new  Rubric  to  discountenance  all  baptism,  except  by  a  minister, 
and  to  assume,  as  far  as  possible,  that  it  should  by  a  minister  be 
performed  ;  and  the  omission  of  whatever  was  not  quite  necessary, 
and  what  needlessly  contemplated  a  lay  administration  of  the  rite, 
was  a  natural  consequence  of  this  design.  But  if  it  had  been  the 
intention  of  those  who  framed  the  Rubric  to  declare  lay  baptism 
ineffectual,  some  express  declaration  to  that  effect  would  have  been 
introduced. 

It  is  unnecessary  to  give  instances  of  the  difference  between 
positive  directions,  nay,  express  prohibitions,  and  such  prohibi- 
[  '135]  tions  as  make  the  thing  forbidden  to  *all  intents  and  purposes 
void.  If  it  were  necessary  to  point  out  instances  of  such  distinc- 
tions, the  kindred  subject  of  the  marriage  rite  affords  one  too 
remarkable  to  be  passed  over.  There  is  hardly  any  country  where 
some  solemnity  is  not  required  by  the  directions  of  the  law  ;  there 
are  many  in  which  a  departure  from  the  order  prescribed  by  the  law 
is  strictly  forbidden,  and  under  penalties  ;  but  in  most  Protestant 
countries  the  irregular  marriage  is  valid ;  and  in  Catholic  countries 
also,  up  to  a  comparatively  recent  date — that  of  the  Council  of 
Trent — though  it  might  be  censurable,  was  valid,  without  the  inter- 
position of  a  priest,  and  without  any  ecclesiastical  solemnity  what- 
ever. England,  before  the  Marriage  Act,  (the  26th  of  Geo.  III. 
cap.  33,)  commonly  called  Lord  Hardwicke's  Act,  affords  one 
instance  of  this  ;  Scotland  to  this  day  affords  another  ;  nay,  the 
existing  Marriage  Act  of  4  Geo.  IV.  cap.  76,  presents  us  with 
an  instance  still  more  remarkable,  and  bearing  more  closely  upon 
our  present  argument ;  for  some  of  the  marriages,  to  prevent  which 
was  the  main  object  of  this  as  of  the  former  Act,  are  allowed  by  this 
latter  Act  to  be  valid,  and  are  only  valid  because  they  fall  not  by 
express  declaration  within  the  22nd  section,  which  certainly  confines 
the  invalidity  to  the  cases  specified  in  that  section.    But  if  it  be  said 
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that  baptism  is  a  sacrament,  which  marriage  is  not,  let  it  be       Esgott 
remembered  that  in  the  Romish  Church  marriage  too  was  a  sacra-      mastik. 
ment,  and  retained  its  character  as  such  though  performed  without 
the  intervention  of  a  priest  or  any   solemnity  of  the    Church : 
Dalj'^mple  v.  Dalrymple  (i),  and  the  authorities  were  cited. 

The  opinions  and  practice  of  the  Church,  from  the  date  of  the 
c  anon,  1603,  down  to  that  of  the  Uniformity  Act  of  Charles  II.,  and 
afterwards  till  near  the  end  *of  Queen  Anne's  reign,  appear  to  have  [  *^^^  ] 
been  clear  upon  this  head.  The  validity  of  lay  baptism,  notwith- 
standing the  change  in  the  Rubric,  was  not  questioned  until  about 
1712,  when  the  controversy  arose,  and  some  eminent  divines  took 
part  against  its  validity.  It  is  unnecessary  to  examine  the 
authorities  in  detail.  We  may  observe,  that  there  seems  no  com- 
parison between  the  number  and  the  weight  of  those  who  espoused 
the  opposite  sides  of  the  question.  There  are  very  few  indeed  who 
can  be  said  to  give  a  clear  and  explicit  opinion  against  the  validity, 
while  those  who  maintain  it  lay  down  the  doctrine  with  the  most 
perfect  distinctness.  The  substance  of  the  conclusions  to  which 
they  come,  and  the  testimony  which  they  bear  to  the  practice,  may 
be  well  given  in  the  words  of  a  writer  no  less  renowned  for  his 
learning  and  judgment  than  his  eloquence.  "  Sith  the  Church  of 
God,"  says  Hooker  (Ecclesiastical  Polity,  book  v.,  sec.  62),  "  hath 
hitherto  always  constantly  maintained  that  to  re-baptise  them 
which  are  known  to  have  received  true  baptism,  is  unlawful  ;  that 
if  baptism  seriously  be  administered  in  the  same  element  and  with 
the  same  form  of  words  which  Christ's  institution  teacheth,  there 
is  no  other  defect  in  the  world  that  can  make  it  frustrate,  or  deprive 
it  of  the  nature  of  a  true  sacrament  ;  and  lastly,  that  baptism  is 
only  then  to  be  re-administered  when  the  first  delivery  thereof  is 
void  in  regard  of  the  forealleged  imperfections,  and  no  other  (that 
is,  the  words  and  the  matter) — shall  we  now,  in  the  case  of  baptism, 
which,  having  both  for  matter  and  form,  the  substance  of  Christ's 
institution,  is  by  a  fourth  set  of  men  (he  had  mentioned  with  more 
or  less  censure,  the  errors  of  some  in  the  primitive  Church,  of  the 
Donatists,  and  of  the  Anabaptists),  voided  for  the  only  defect  of 
ecclesiastical  *authority  in  the  minister,  think  it  enough  that  they  [  ♦in?  ] 
blow  away  the  force  thereof  with  the  bare  strength  of  their  very 
breath,  by  saying,  *We  take  such  baptism  to  be  no  more  the 
sacrament  of  baptism  than  any  other  ordinary  bathing,  to  be  a 
sacrament  ?  '  "  And  he  then  goes  on  to  show  how  **  many  things 
(1)2  Hag.  Con.  Eep.  64. 


364  1842.    P.  C.    4  MOORE,  P.  C.  187—188.  f 

EscoTT       may  be  upheld  being  done,  although  in  part  done,  otherwise  than 

Mastin.      positive  rigour  and  strictness  did  require." 

The  clear  and  unqualified  opinion  upon  the  point,  and  post  litem 
motnm  of  the  two  Metropolitans  and  fourteen  other  prelates,  has 
also  been  properly  referred  to ;  and  is  no  doubt  of  great  weight. 
But  the  question  is  not  to  be  decided  by  a  reference  to  the  opinions, 
however  respectable,  of  individuals,  eminent  for  their  learning,  or 
distinguished  by  their  station  in  the  Church  ;  and  these  authorities 
are  chiefly  valuable  as  bearing  testimony  to  the  fact,  that  the 
construction  of  the  Bubrics  of  1608  and  1661  was  acted  upon, 
which  construction  assumed  no  change  to  have  taken  place  in 
the  former  law,  the  common  law  of  all  Christendom  before  the 
Beformation  of  the  Anglican  Church,  and  both  before  and  after  that 
happy  event,  the  law  of  the  same  Church  up  to  the  date  of  the 
canons  of  1608 — a  law  which  was  recognised  by  the  statutes  of 
Edward  and  Elizabeth,  and  which,  as  nothing  but  express  enact- 
ment could  abrogate,  so  we  might  the  rather  expect  to  find 
contemporaneous  usage  confirm,  when  no  abrogation  bad  been 
effected. 

Nor  is  it  necessary  that  we  should  strengthen  the  conclusions  to 
which  a  strict  construction  of  the  law  has  led,  by  pointing  out  the 
inconsistent  or  even  absurd  consequences  which  would  follow  from 
an  opposite  doctrine.  If  only  a  lawful  minister  can  baptise,  then, 
[  'iss  ]  as  it  is  also  contended  that  this  description  only  *applies  to  those 
who  are  regularly  and  episcopally  ordained,  it  will  follow,  that 
none  can  be  capable  of  clerical  functions  who  have  not  themselves 
been  baptised  by  ministers  so  ordained ;  and  hence  some  of  the 
greatest  lights  of  the  Church  have  held  her  highest  offices  nn- 
baptised,  have  administered  that  sacrament  invalidly,  and  have 
had  no  right  to  the  offices  of  the  Church  at  their  interment.  A 
doctrine  which  would  lead,  and  inevitably  lead,  to  the  inference 
that  Bishop  Butler  and  Archbishop  Seeker  were  never  baptised — 
that  the  latter  in  baptising  George  III.  acted  without  authority, 
and  that  both  were  disentitled  to  the  Burial  Service,  as  unbaptised 
persons,  is  at  least  well  calculated  to  make  us  pause  before  we 
admit  it  to  be  the  law  of  the  land,  and  of  the  Church. 

But  it  is  not  less  fitted  to  excite  doubts  of  its  soundness  before 
examination,  when  we  reflect  that  another  inevitable  consequence 
would  also  flow  from  its  admission, — the  exclusion  from  the 
Church's  pale,  of  all  Dissenters,  and  of  all  foreigners  who  have 
been  baptised  otherwise  than  by  ministers  of  episcopal  ordination. 
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No  lex  loci  is  set  up,  or  can  be  pretended,  to  work  any  exception  Escott 
in  their  favoar.  The  Bubric,  if  it  applies  to  any,  applies  to  them ;  mastin. 
and  unless  they  shall  have  been  re-baptised,  they  can  neither  be 
ordained,  should  they  embrace  our  tenets,  nor  buried  with  the 
rites  of  our  Church,  should  they  depart  this  life  within  our 
territory.  All  these  topics  are,  however,  superfluous,  when  the 
question  has  been  sifted  upon  its  true  merits,  and  brought  to  the 
test  of  a  more  rigorous  examination,  as  was  done  both  in  the 
present  case  by  the  Court  below,  and  in  the  former  instance  before 
the  late  learned  and  able  Judge  of  the  Arches  Court,  Sir  John 

NiCHOLL. 

The  case  of  Keinp  v.  Wickes  in  1809  (i),  was  in  every  respect,  as  [  139  ] 
regards  the  facts,  similar  to  the  present.  It  underwent  a  full  dis- 
cussion; the  only  difference  was  in  the  course  pursued  by  the 
defendant  in  his  pleading,  which  was  more  commendable  than 
that  adopted  in  this  case ;  and  the  learned  Judge  pronounced  an 
elaborate  judgment  upon  the  point  now  before  the  Court,  as  to  the 
merits,  neither  of  the  preliminary  objections  having  been  taken. 
That  judgment  does  not  appear  to  have  given  any  dissatisfaction 
in  the  profession;  on  the  contrary,  it  is  believed  to  have  carried 
along  with  it  the  opinion  of  lawyers  in  both  the  Courts  Christian, 
and  the  Courts  of  Common  Law.  We  can  hardly  avoid  attaching 
great  weight  to  a  decision  pronounced  by  such  an  authority,  so 
long  acquiesced  in,  so  little  objected  to,  and,  generally  speaking,  so 
much  respected,  although  no  decision  has  hitherto  been  given  on 
the  same  question  in  any  Court  of  the  last  resort. 

The  Court  below  justly  held,  that  if  the  penalty  of  the  canon 
has  been  incurred,  no  discretion  is  left  in  awarding  its  infliction. 
It  appears  to  us,  also,  that  the  costs  were  properly  directed  to  be 
paid.     *     ♦     * 

The  sentence  appealed  from  must,  therefore,  be  affirmed,  in  all       [  ho  ] 
its  parts,  and  the  appellant  must  further  pay  the  costs  of  this 
appeal. 

(1)  3  PhiU.  2e4. 
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1848.  On  Appeal  from  the  Prerogative  Court  of  Canterbury  (i). 

"^mf"  JAMES  ILOTT  v.  MAEY  GENGE  (2). 

^^1-  (4  Moore,  R  0.  265—271.) 

Lord  The  mere  circuiuBtance  of  the  deoeased  having  called  in  two  witoefises 

Lyndhurst,  ««to  sign  a  paper  for  him,"  (which  they  did  in  his  presence),  but  without 

any  explanation  of  the  nature  of  the  instrument  being  made  to  them,  or 
[  26o  J  ^Q  witnesses  being  able  to  see  if  any  signature  or  writing  was  upon  it 

when  they  attested  it:  Held  by  the  Judicial  C!ommittee  of  the  Privy 
Council,  afiirming  the  judgment  of  the  Prerogative  Court,  not  to  amount 
to  an  acknowledgment  of  the  signature  by  the  deceased,  so  as  to  satisfy 
the  provisions  of  1  Vict.  c.  26,  s.  9,  and  probate  refused  to  such  paper. 

This  was  originally  a  cause  of  proving,  in  solemn  form,  a  holo- 
graph instrument  made  by  the  Bev.  Henry  Masterman,  deceased, 
purporting  and  intended  to  be  his  last  will  and  testament.  The 
paper  was  signed  by  him,  and  attested  by  three  witnesses;  the 
attestation  clause  being  in  these  words,  ''  Signed,  sealed  and  de- 
livered in  the  presence  of  us,  Samuel  Hopkins,  Henry  Eaton,  and 
John  Chaflfy,  the  8th  of  September,  1841."  It  contained  various 
bequests,  and  appointed  the  appellant,  James  Ilott,  and  Thomas 
Balston,  executors. 

Upon  inspection  of  the  paper,  it  presented  the  appearance  of 
the  signature  of  the  deceased,  and  the  date  on  which  the  execution 
took  place  having  been  written  with  different  ink  from  the  body 
[  *266  J  of  the  will,  and  inserted  *after  the  will  was  written :  and  as  the 
attestation  clause  did  not  show  upon  the  face  of  it  that  the  pro- 
visions of  1  Vict.  c.  26,  s.  9,  had  been  suflSciently  complied  with, 
the  subscribing  witnesses  were  applied  to,  to  make  an  affidavit  in 
the  form  required  by  the  practice  of  the  Prerogative  Court,  to 
supply  this  defect ;  they  declined,  however,  to  make  such  affidavit, 
whereupon  a  caveat  having  been  entered,  the  paper  was  pro- 
pounded in  solemn  form  by  the  appellant,  as  an  executor  named 
therein,  and  opposed  by  the  respondent,  Mrs.  Genge,  whose  interest, 
as  the  lawful  second  cousin,  and  next  of  kin  of  the  deceased,  in 
case  he  had  died  intestate,  was  admitted. 

The  first  article  of  the  allegation  pleaded  that  on  the  8th  day  of 
September  the  deceased,  at  about  four  o'clock  in  the  afternoon, 

(1)  Present:  The  Lord  Chancellor  Bruce,    and    the    Eight     Hon.    Dr. 

(Lord  Lyndhurst),   Lord  Brougham,  Lushiugton. 

the  Lord  Chief  Justice  of  the  Queen's  (2)  Fischer  v.  Pvpham  (1875)  L.  R. 

Bench  (Lord  Denman),  the  Lord  Chief  3  P.   &  D.   246,   249;    Daintrn  atoi 

Baron     of     the     Exchequer      (Lord  Bu^^^rv.  Fcmm/o  (1888)  13  P.  Div.  67, 

Abinger',  Lord  Campbell,  Mr.  Baron  70,  102,  103. 
Parke,  the    Yice-Chancellor    Knight 
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called  on  Samuel  Hopkins,  the  parish  clerk  of  Milton  Abbas,  who  Ilott 
was  at  work  in  his  shop,  with  Henry  Eaton,  his  son-in-law,  and  gbngk. 
said,  **I  want  to  hinder  you  two  for  a  short  time,  to  come  to  my 
house  to  sign  a  paper  for  me,"  or  to  that  very  effect ;  upon  which 
the  said  Samuel  Hopkins  said,  "  We  will  come  immediately." 
That  the  deceased  then  left,  and  went  to  his  own  house.  That 
Hopkins  and  Eaton  shortly  afterwards  went  to  the  deceased's 
house,  and  found  him  standing  at  his  writing  desk,  which  was  so 
placed  on  a  small  table  near  the  wall  that  his  back  was  turned 
towards  them  as  they  entered  the  room.  That  on  their  entering 
the  room,  the  deceased  turned  round  and  said,  ''  Well,  Mr.  Hop- 
kins, you  are  come  :  I  want  you  to  sign  this  paper  for  me."  The 
deceased  then  turned  round  again  to  his  writing  desk,  and  still 
standing  up,  did  something  with  the  paper,  and  it  appeared  to  them, 
from  his  attitude  and  manner,  that  he  was  writing  upon  it.  That 
after  *a  short  interval,  during  which  the  deceased  was  so  employed,  [  •267  ] 
he  moved  the  paper  from  the  desk,  and  put  it  on  the  table  on 
which  the  desk  was  standing,  and  said,  pointing  with  his  finger 
to  the  bottom  thereof,  **  Sign  your  names  here."  That  Hopkins 
then  took  the  pen,  which  was  in  the  ink  bottle,  and  which 
apparently  the  deceased  had  been  just  using,  and  signed  his  name 
in  the  deceased's  presence,  and  in  the  presence  of  the  said  Eaton, 
and  Eaton  also  signed  his  name  in  the  presence  of  Hopkins  and 
of  the  deceased  ;  but  that  the  upper  part  of  the  said  paper  was  so 
folded  or  turned  down  as  to  conceal  the  writing  on  the  concluding 
part  thereof,  so  that  Hopkins  and  Eaton  could  not  see  whether  or 
no  there  was  any  signature  or  seal  to  it.  That  the  deceased,  on 
the  same  afternoon,  called  on  John  Chaffey  at  the  School  House, 
and  requested  him  to  put  his  name  to  the  paper,  under  those  of 
Hopkins  and  Eaton,  which  he  accordingly  did  ;  that  the  said  paper 
was  again  so  folded  or  turned  down,  as  to  conceal  the  writing  on 
the  concluding  part  thereof,  but  neither  Hopkins  nor  Eaton  were 
present  when  this  third  person  signed. 

The  second  article  pleaded  the  handwriting. 
The  depositions  of  the  subscribing  witnesses  were  taken,  and 
they  were  also  examined  upon  interrogatories.  Hopkins,  in  his 
deposition  respecting  the  signing  of  the  paper  by  the  deceased, 
stated  that  when  he  and  the  other  witness,  Eaton,  went  into  the 
room,  "  The  deceased  was  standing  at  a  table  on  which  was  a  little 
desk,  his  back  to  us,  directly  opposite  the  door  at  which  we 
entered.     He  was  doing  something  to  a  paper  which  was  before 
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iLOTT        him,  for  I  could  see  a  portion  of  it.    I  think  he  was  folding  it.     It 
qbn'oe.       was  at  that  table  and  desk  that  he  did  all  his  writings,  as  far  as  I 
[  *268  ]       *knew ;  there  he  used  to  be  sitting,  for  it  was  high  enongh  for 
that,  and  no  more.    But  at  the  time  of  which  I  am  speaking,  he 
stood  leaning  forward.     I  am  sure  he  was  doing  something  to  the 
paper  before  him ;  folding  it  I  think.     I  could  not  swear  that  he 
was  not  writing ;  but  I  think  if  he  was  writing  (when  we  wens  in) 
I  sbould  have  seen  and  remembered  his  putting  the  pen  into  the 
little  glass  inkstand,  in  which  it  was  when  I  saw  it."     He  then 
deposed  to  the  circumstances  attending  the  signing  of  the  paper  by 
himself  and  Eaton,  as  pleaded  in  the  allegation.     To  the  interr<^;a- 
tory  put  to  him,  whether  the  deceased  made  use  of  a  pen  between 
the  time  he  (the  witness)  went  to  him  in  his  study,  and  that  of  his 
subscribing  his  name,  he  said,  **  I  cannot  swear  that  the  deceased 
did  write  anything  at  all  in  my  presence  on  the  occasion  deposed  of » 
between  the  time  when  I  so  went  to  him  in  his  study  and  of  my 
subscribing  my  name  as  I  have  deposed.     If  he  did  write  anything, 
I  do  not  know  why  it  might  not  have  been  as  well  filling  up  the  date 
as  signing  his  name." 

The  witness  Eaton  in  his  deposition  stated,  ''  We  went  into  Mr. 
Masterman's  house  the  back  way,  put  down  our  hats  on  the  kitchen 
table,  and  went  on  to  his  study  door  at  once,  because  he  had  wished 
us  to  come  as  soon  as  possible.  The  door  of  that  room  was  open : 
Mr.  Masterman  was  standing  at  his  writing-desk  right  facing  the 
doorway,  so  he  had  his  back  to  us  as  we  entered.  The  writing-desk 
itself  was,  I  should  say,  a  foot  and  a  half  long,  and  about  fourteen 
inches  wide,  the  length  being  from  right  to  left  or  left  to  right,  and 
the  desk  itself  stood  on  a  table  up  against  the  wall :  I  had  often 
seen  him  writing  at  that  desk  in  that  place.  He  commonly  sat  to 
[  *269  ]  write  ;  he  kept  *but  one  chair  in  the  room,  and  in  it  he  used  to  sit 
at  his  desk  when  I  have  seen  him  writing.  He  was  a  tall  man,  and 
had  to  stoop  if  he  stood  to  do  anything  at  that  desk.  When  I  went 
into  the  room  I  saw  nothing  but  his  back ;  I  could  not  tell  what  was 
before  him  on  the  desk,  if  anything.  Apparently  to  me,  he  was 
leaning  over  the  desk  doing  something  to,  or  else  looking  at,  what 
was  on  it ;  and  that  it  was  a  paper  that  was  on  it  was  shown  imme- 
diately from  what  followed.  We  had  but  just  entered  the  room, 
when  Mr.  Masterman,  turning  half-round,  said, '  Well,  Mr.  Hopkins, 
you  are  come.'  My  father-in-law  said,  *  Yes.'  *  Well,'  he  said,  *  I 
want  you  and  Henry  to  sign  this  paper  for  me.'  '  Certainly,  sir,' 
we  said.    Mr.  Masterman  then  stood  a  little  aside  to  allow  as  one 
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at  a  time  to  come  to  the  table,  and  holding  a  folded  paper  so  Ilott 
covered  that  there  was  no  telling  whether  there  was  anything  on  it  gknoe. 
or  not;  or  what  was  on  it,  I  should  say,  for  doubtless  there  was 
something  on  it,  or  he  would  not  be  hiding  it  as  he  did.  He 
pointed  to  my  father-in-law,  where  he  should  write  his  name,  which 
he  did  ;  and  then  the  same  with  me.  It  was  close  under  where  the 
upper  part  of  the  paper  folded  down  upon  it  that  we  had  to  sign  our 
names  as  we  did.  Mr.  Masterman  never  said  what  it  was  we  were 
signing." 

To  the  interrogatory  respecting  the  execution  of  the  paper  by 
the  deceased,  the  witness  said,  **  I  could  not  say  whether  he  (the 
deceased)  was  writing  or  not,  from  his  manner.  The  time  was  very 
shorty  and  I  do  not  know  how  I  can  give  a  truer  account  of  what 
was  done  than  as  I  have  deposed.  The  paper  in  question  was  not 
sealed  in  my  presence  or  delivered,  unless  what  I  have  deposed  to 
was  delivery.  It  does  seem  *to  me  as  likely  that  the  paper  in  question  [  *270  ] 
should  not  be  signed,  as  that  it  was  not  sealed  in  my  presence." 

The  learned  Judge  of  the  Prerogative  Court  (Sir  Herbert  Jenkeb 
Fust  (i)),  by  his  decree,  pronounced  against  the  validity  of  the  testa- 
mentary paper,  being  of  opinion,  under  the  circumstances  of  the 
ease,  that  the  signature  was  not  acknowledged,  either  expressly  or 
virtually,  within  the  meaning  of  the  Act  of  Parliament,  in  the 
presence  of  two  witnesses  present  at  the  same  time. 

Against  this  decision  the  present  appeal  was  brought:  the 
appellant  relying  upon  the  following  reasons  as  the  grounds  of 
appeal : — 

First.  That,  under  all  the  circumstances  of  the  case,  it  was  to 
be  presumed  that  the  will  was  signed  by  the  testator  in  the  presence 
of  two  witnesses.    And, 

Secondly.  That  the  testator  virtually  acknowledged  his  signature 
in  the  presence  of  two  witnesses. 

For  the  respondent  it  was  contended  that  the  paper  was  not 
executed  pursuant  to  the  requirements  of  the  1st  Vict.,  chap.  26, 
Bee.  9,  and  was  therefore  invalid. 

The  appeal  was  argued  in  the  first  instance  by  1843. 

June  2^  (2). 

Mr.  Wigram,  Q.C.,  and  Dr.  R.  PhiUimore,  for  the  appellant,  and 

Dr.  Addams  and  Mr.  Cleasby  for  the  respondent. 

(1)  Beported  3  Curteis,  160.  Lord  Campbell,  and  the  Bight  Hon. 

(2)  Present :    The    Lord   President      Dr.  Lushington. 
(Lord  Whamdiffe),  Lord  Brougham, 

B«B. — ^VOL.  LIX.  24 
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iLOTT  Their  Lordships  afterwards  directed  the  case  to  be  re-argaed  by 

Gbnob.       0^6  counsel  on  each  side.     Accordingly, 

[  271  ]  Mr.    Wigranif   Q.C.,   argued    the   case  on  the    part   of    the 

appellant,  and 

Dr.  Addams  was  heard  for  the  respondent. 

The  following  authorities  were  referred  to  in  the  coarse  of  the 
argument :  upon  the  question  of  acknowledgment  under  the  Statute 
of  Frauds:  White  v.  The  British  Museum  (l),  Peate  v.  Oiigly  (2) ; 
and  upon  the  question  raised,  namely,  the  presumption  that  the 
will  was  signed  by  the  deceased  in  the  presence  of  witnesses, 
McQueen  v.  Farquhar  (3),  Wright  v.  Wakeford  (4),  Talbot  v.  Hod^on  (o) , 
Bond  V.  SeaweU{e),  Hands  v.  James  (7),  Croft  v.  Pawlet  (8),  Shires 
V.  Glascock  (9),  Newton  v.  Clarke  (lO),  Blake  v.  Knight  (ii). 

The  Lord  Chancellor  : 

In  this  case  we  do  not  think  it  necessary  to  decide  the  qnestion 
as  to  whether  or  not  the  instrument  was  signed  before  the  witnesses 
were  called  in ;  but,  assuming  that  it  was  signed  by  deceased  before 
the  witnesses  were  called  in,  we  are  of  opinion  that  the  mere 
circumstance  of  calling  in  witnesses  to  sign,  without  giving  them 
any  explanation  of  the  instrument  they  are  signing,  does  not 
amount  to  an  acknowledgment  of  the  signature  by  a  testator.  We 
are  all  of  opinion  that  the  instrument  was  not  signed  in  the 
presence  of  the  witnesses.  The  cases  which  have  been  referred  to 
under  the  old  law,  we  think  do  not  apply.  We  aj£rm  the  sentence 
of  the  Court  below,  and  give  costs,  both  here  and  below,  out  of  the 
estate. 

(1)  6  Bing.  310.  (7)  Comyns,  631. 

(2)  Comyns,  Eep.  196.  (8)  2  Stra.  1109. 

(3)  8  E.  E.  212  (11  Ves.  467).  (9)  Salk.  688. 

(4)  17  Ves.  454 ;  see  15  E.  E.  363,  n.  (10)  2  Curt.  320. 

(5)  7  Taunt.  251.  (11)  3  Curt.  547. 

(6)  Burr.  1773. 
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On  Appeal  from  the  Prebooative  Court  op  Canterbury. 
HENEY    SPENCER    COOPER    v.    DANIEL    SMITH      J844(i). 

June  17. 

BOCKETT,     THOMAS     COOPEE,    and    the    Eev.    nee.  n,  is. 
JEEMTN    PEATT(3).  ^1% 

(4  Moore,  P.  C.  419—453.)  ^'^*-  ^• 

1846  (2). 
The  factum  of  a  will,  held  under  the  circnmstanoes  of  the  case,  to  be         ^^^  7 

safficiently  proved,  though  one  of  the  subscribing  witnesses  deposed  that  

he  did  not  see  all  that  the  testator  wrote,  only  the  large  initial  of  his  Lord 

christian  name ;  and  the  other  witness  stated  that  she  did  not  see  what  he    Bkouomam. 
wrote,  but  that  he  acknowledged  the  paper  to  be  his  will,  in  their  joint         [  ^^^  3 
presence. 

Evidence  of  illiterate  witnesses  as  to  acts  not  affecting  their  interests, 
when  opposed  to  the  probable  acts  of  an  educated  man,  no  fraud  being  in 
question,  is  to  be  received  with  great  caution. 

The  will  contained  alterations  and  erasures,  affecting  the  amount  and 
objects  of  the  testator's  bounty,  the  existence  of  which,  at  the  time  of  the 
execution,  the  attesting  witnesses  could  not  depose  to : 

Held  by  the  Judicial  Committee,  in  the  absence  of  all  direct  evidence  as 
to  the  alterations  and  erasures,  that  the  presumption  of  law  was,  that  the 
alterations  and  erasures  were  made  after  the  execution  of  the  will,  and 
probate  of  the  will  granted  in  its  original  form. 

This  was  an  appeal  from  the  Prerogative  Court  of  Canterbury,  in 
a  cause  of  granting  letters  of  administration  of  the  goods,  &c.,  of 
Robert  Henry  Spencer  Cooper,  a  retired  Captain  of  the  Royal 
Engineers,  who  died  on  the  17th  of  April,  1843.  After  his  death,  a 
will  was  found  in  his  writing-desk,  enclosed  in  a  sealed  envelope, 
endorsed,  or  superscribed,  **  The  Will  of  Robert  Henry  Spencer 
Cooper,  9,  Pall  Mall  East,  7th  January,  1843.'*  It  occupied  one 
page  of  a  sheet  of  letter  paper,  and  was  wholly  in  the  handwriting 
of  the  deceased,  was  subscribed  by  him,  and  bore  date  *the  7th  [  ^420  ] 
January,  1843,  and  purported  to  have  been  executed  in  the  presence 
of  two  subscribing  witnesses :  it  had  several  obliterations  and 
alterations,  and  was  as  follows : 

"  This  is  the  last  Will  and  Testament  of  me,  Robert  Henry 
Spencer  Cooper,  a  retired  Captain  of  Royal  Engineers.  I  will  all 
my  property,  after  my  decease,  and  funeral  expenses  paid,  to  be 
converted  into  those  funds  of  the  Bank  of  England  yielding  now 
3L  per  cent,  per  annum  ;  and  the  annual  proceeds,  after  deducting 

(1)  Present:  Lord   Langdale,    Mr.  Vice-Chancellor    Elnight  Bruce,   and 
Baron    Parke,     the     Vice-Chancellor  the  Bight  Hon.  Dr.  Lushington. 
Knight  Bruce,  and  the  Eight  Hon.  (3)  IntheOooda  0/ SfjIces{lH13)Jj.'R. 
Dr.  Lushington.  3  P.  &  D.  26,  27  ;  Wright  v.  Sandersmi 

(2)  The     Lord     President     (Lord  (1884)  9  P.  Div.  149,  153,  154. 
Whamcliffe),    Lord    Brougham,    the 

24—2 
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Cooper       the  following  life  annuities,  to  go  to  my  brother,  Henry  Spencer 
BocKETT.      Cooper,  barrister-at-law,  and  at  his  death,  to  the  lawful  issne  he 

(i)  die  withmit  issue  family 

may  leave.      If  he  leave  none,  I  will  such  to  go  to  the  persons 
Captain  Symonds^  of  Lyinington,  Hampshire, 

of  the  Pratt  family,  of  Norfolk,  not  to  that  one  married  to  Lord 
Eendlesham,  nearest  related  to  my  mother's  family,  whose  father 
resided  formerly  at  Bury  St.  Edmund's,  'Suffolk.  Out  of  the  said 
annual  proceeds,  I  will  an  annuity  of  one  hundred  pounds  sterling, 
clear  of  duty,  to  my  aunt,  Mrs.  Charlotte  Moyle,  of  Croomshill, 
Greenwich,  during  the  term  of  her  natural  life.  Also,  I  will  an 
annuity  of  one  hundred  pounds  sterling  yearly  to  the  sister  of  my 
late  father,  Mrs.  Caroline  Eandall,  duty  free,  during  the  term  of 
her  natural  life.  Also,  I  will  an  annuity  of  seventy  poands 
sterling,  duty  free,  to  Mary  Jenkins,  niece  to  the  above  Mrs.  Moyle, 
during  the  term  of  her  natural  life,  duty  free.     Also,  I  trill  twenty 

[  '^21  ]       pounds  sterling,  duty  free,  yearly,  to  *Thomas  Cooper,  son  of , 

uncle  Thomas  Cooper,  dunng  the  term  of  his  natural  life,  and  tchile 
he  is  in  distress  and  unemployed  (2).  And,  in  the  event  of  Mrs.  S. 
Skyring,  of  Somerset  House,  dying,  and  leaving  her  father  and 
mother  in  distress,  I  will  yearly  to  the  said  parents  of  Skyring, 
J.  and  S.  Stonoham,  thirty  pounds  yearly  for  their  natural  life,  and 
to  the  survivor,  free  of  duty.  I  name  executors  to  this  my  wiU, 
Daniel  Smith  Bockett,  of  the  Law  Life  Assurance  Society,  60, 
whom  I  to 

Lincoln's  Inn,  and  to  I  will  one  hundred  pounds  sterling,  and  my 
brother,  Henry  Spencer  Cooper  above  named. 

(L.s.)ade  at  9,  Pall  Mall  East,  this  seventh  Jan.  1848." 

"Codicil:  To  my  man,  Wm.  Cobbett,  I  will  fifty  pounds,  clear 
of  tax. 

Witnesses  to  1  George  Crittenden.        R.  H.  8.  Coopbr, 
the  said  will.  VMary  Crittenden  (3).       9,  Pall  Mall  East. 
Signature.    I  Servants  at  house.*' 

A  caveat  having  been  entered  by  the  appellant,  the  natural  and 
lawful  brother  and  only  next  of  kin  of  the  deceased,  the  will  was 

(1)  The  words  in  italics  were  written  names  was  a  bracket,  from  which  a 
upon  those  underneath,  but  not  so  as  circumflex  line  wajs  drawn,  intended, 
to  render  the  latter  illegible.  apparently,  to  enclose  a  space  for  their 

(2)  The  sentence  printed  in  italics  signatures,  but  the  space  not  being 
was  erased  by  zig-zag  scratches  of  the  sufficient,  the  line  was  passed  by  the 
pen,  but  was  not  illegible.  last  letter  of  the  first  wibiess's  name. 

(3)  On  the  left  of  the   witnesses' 


▼oii.  MX.]     1844.    P.  C.    4  MOORE,  P.  C.  421—428.  373 

propounded  in  solemn  form  of  law.      The  ground  on  which  the       Coopbb 
appellant  opposed  probate,  was,  that  the  testator  had  not  signed     bookett. 
the  will  until  after  the  witnesses,  and,  consequently,  had  not  com- 
plied with  the  requirements  of  the  statute  1  Vict.  c.  26,  s.  9.     An 
allegation  having  been  asserted  and  *brought  in  on  behalf  of  the       [  •^*^2  ] 
respondents,  the  two  subscribing  witnesses,  George  Crittenden  and 
Mary  Crittenden,  his  wife,  were  examined  in  chief ;  and  on  inter- 
rogatories.    To  the  first  article  of  the  allegation,  George  Crittenden 
deposed :  **  I  am  porter  at  the  house.  No.  9,  Fall  Mall  East.     I 
have  been  there  about  ten  or  eleven  months.     It  is  a  house  let  out 
in  private  chambers ;  my  wife  is  porteress  there.     Captain  Bobert 
Spencer  Cooper  was  living  in  the  house  when  I  went  there,  and  he 
continued  there  until  his  death.     I  and  my  wife  attended  him,  but 
he  had  a  servant  of  his  own.      At  first,  a  female  servant,  but 
latterly,  and  at  the  time  of  his  death,  a  man  servant.     I  recollect 
witnessing  his  will  perfectly,  but  the  day  or  the  month  I  could  not 
say ;  as  near  as  I  can  tell,  it  was  about  three  months  before  he  died. 
I  had  been  out  for  him  with  a  letter  to  Mr.  Cooper,  his  brother,  in 
the  Temple,  and  on  my  return,  about  one  o'clock,  I  went  to  his 
room  to  tell  him  that  I  had  not  found  Mr.  Cooper  at  home,  and 
that  I  had  put  the  letter  into  the  letter-box.    I  found  him  writing  at 
a  table,  and  when  I  had  delivered  my  message,  he  desired  me  to 
sit  down,  and  when  I  had  been  sitting  so  about  five  or  ten  minutes 
(and  he  was  writing  during  that  time),  he  said  to  me,  that  he 
wished  me  to  put  my  name  to  something  ;  his  words  were,  *  I  want 
you  to  sign  your  name  to  this  paper '  (that  was  the  paper  before 
him) ;  '  will  you? '     I  said,  '  I  don't  know  what  I  am  going  to  sign. 
Sir.'    He  said,  *  Oh,  you  need  not  be  afraid,  for  this  is  my  will.' 
I  then  rose  up  for  to  sign,  and  he  then  said,  '  You  had  better  fetch 
your  wife  up  stairs  first,'  and  I  said,  '  Shall  I  do  so.  Sir  ? '  and  he 
said,  *  Yes.'     Prom  that  I  went,  and  fetched  her  up,  and  when  we 
went  into  bis  room,  we  found  him  standing  at  the  table  which  he 
had  been  writing  at,  with  a  pencil  in  *his  hand,  and  as  he  was       [  ♦423  ] 
standing  he  wrote  my  name  and  my  wife's  name  in  pencil.     My 
wife  asked  him  if  he  knew  how  to  spell  our  name,  and  he  said 
'Yes,'  and  repeated  it,  'Crittenden,'  and  my  wife  said,  that  was 
right.     Then  he  sat  himself  down,  and  called  us  to  the  table,  and 
he  put  the  will  towards  me,  and  said,  *  You  sign  your  name  there,' 
pointing  to  my  name,  which  he  had  written  in  pencil,  and  I  took 
the  pen,  and  wrote  my  name  over  the  pencil-mark.     Then  he  said 
to  my  wife,  *  Now,  you  sign  your  name  on  this  pencil-mark,'  pointing 
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Cooper  to  the  one  under  mine;  'you'll  write  your  name  better  than  he 
BocKETT.  ^^s  done  his ; '  then  my  wife  signed  her  name.  Then  Captain 
Cooper  took  the  pen  from  my  wife,  and  wrote,  and  when  he  had 
done  80,  he  said,  looking  up  at  me,  *  This  is  my  name,  in  your 
presence,'  and  I  understood  then  that  he  was  writing  his  own 
name.  I  did  not  see  all  he  wrote,  but  I  saw  him  make  the  large 
*  R'  of  his  name,  and  there  was  a  black  seal  at  the  left-hand  comer 
quite,  but  there  was  nothing  said  about  that,  and  after  he  had 
wrote  his  name,  he  said,  *  Now  you  have  done  some  good  for  your- 
selves,' and  nothing  more  passed.  He  said,  '  Mrs.  Crittenden,  1 
don't  want  you  any  more ;  you  can  go ; '  and  my  wife  went  down 
stairs.  I  stopped  a  few  minutes  afterwards,  when  he  told  me  that 
he  did  not  want  any  thing  more  with  me,  and  I  went  away,  and 
when  I  left  the  room  the  paper  was  still  lying  before  Captain 
Cooper,  and  what  became  of  it  I  cannot  say,  for  I  never  saw  it 
afterwards.  Captain  Cooper  was  in  his  perfect  senses  at  the  time, 
and  fully  capable  of  giving  instructions  for,  and  of  making  and 
executing  his  will,  and  of  doing  any  act  requiring  thought,  judg- 
ment, and  reflection.     He  was  only  about  forty-nine  years  old,  and 

[  *424  ]  he  was  perfectly  sensible  to  the  last  almost.  He  *wrote  nothing 
but  his  name,  at  least  I  believe  it  was  his  name,  in  our  presence. 
As  soon  as  he  had  done,  he  put  down  the  pen,  and  wrote  no  more. 
Before  he  signed  his  name  he  made  a  mark  round  ours.  The  will 
which  was  produced  to  me  by  the  examiner,  is  the  will  which  I  and 
my  wife  signed  our  names  to,  as  I  have  deposed,  and  the  large  '  B  ' 
in  Captain  Cooper's  signature  is  what  I  saw  him  write  after  I  had 
signed  my  name,  and  my  wife  had  signed  hers.  The  words,  *  9, 
Pall  Mall  East,  servants  at  house,'  were  not  written  in  my  presence, 
to  the  best  of  my  belief.  Captain  Cooper  wrote  nothing  in  my 
presence  but  his  name.  I  have  no  doubt,  that  as  the  will  is  dated 
the  7th  of  January,  1843,  it  was  executed  on  that  day ;  it  was  a 
Saturday,  I  remember." 

To  the  second  article  he  deposed  :  "  I  do  not  recollect  the  day  on 
which  William  Cobbett  came  into  Captain  Cooper's  service  ;  but  if 
Captain  Cooper  had  lived  to  another  Wednesday,  Cobbett  would 
have  been  in  his  service  a  month,  I  think.  Captain  Cooper  never 
took  the  least  notice  of  his  will,  or  of  the  execution  of  it  after  it 
had  taken  place,  at  least  in  my  presence.  As  to  the  alterations 
which  I  now  see  on  the  will,  I  cannot  say  whether  they  were  or 
were  not  on  the  will  when  I  signed  it.  I  have  something  on  my 
mind,  that  there  was  something  of  the  kind  too,  but  I  was  confused 
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and  flurried  at  the  time;  for  though  I  was  but  signing  my  name  to  a  Coopbb 
will,  yet  I  had  never  done  so  before,  and  I  did  not  know  but  that  boox'btt. 
tronble  might  come  of  it,  and  the  Captain  was  a  very  sharp  and 
severe  man,  and  I  was  not  so  much  at  my  ease  as  to  observe 
exactly  what  occurred,  or  what  appearance  the  will  had.  I  do 
firmly  believe,  however,  that  there  was  some  black  scratching  on 
the  will  when  I  signed  it." 

To  his  examination  on  interrogatories,  the  same  witness  stated  :  [  426  ] 
"  I  have  not  been  given  to  understand  in  any  way  that  it  was  wished 
to  be  made  out  by  my  evidence  that  Captain  Cooper  signed  or 
acknowledged  his  signature  to  his  will  in  my  presence,  my  fellow- 
witness  being  also  present ;  I  will  swear  that  no  such  directions  or 
instructions  have  been  given  to  me,  and  that  I  have  not  received 
any  hints  to  that  effect.  Captain  Cooper  did  sign  his  will  in  my 
presence ;  I  believe  that  he  did :  and  he  certainly  acknowledged  it 
in  my  presence,  for  he  said,  '  That  is  my  name.'  He  signed  it,  as  I 
have  stated,  after  I  and  my  wife  had  signed  our  names  to  it.  The 
very  words  he  used  were,  *  This  is  my  name  in  your  presence ; ' 
and  he  looked  up  to  me  as  I  was  standing  on  his  right-hand  side  at 
the  time ;  my  wife  was  present  at  the  time,  standing  behind  me ; 
it  was  after  we  had  signed  our  names.  I  do  not  believe  that 
Captain  Cooper's  signature  was  to  the  will  when  I  and  my  wife 
signed  it.  There  was  a  bl^nk  space  where  his  signature  now  is 
when  I  signed  my  name.  I  have  never  admitted  or  declared  that 
such  was  the  case  until  now,  nor  has  my  wife,  that  I  am  aware  of. 
When  I  have  been  questioned  about  the  matter,  I  have  stated,  and 
it  is  the  fact,  that  Captain  Cooper  had  a  pencil  in  his  hand,  and 
wrote  my  name  and  my  wife's  on  the  place  where  we  afterwards 
signed  our  names.  I  have  said  that  he  was  writing  with  a  pencil 
when  we  went  into  the  room.  I  have  never  said,  and  it  is  not  the 
fact,  that  I  first  signed  my  name  to  the  will  in  question  at  the 
request  of  Captain  Cooper,  and  then  called  up  my  wife,  who  also 
signed.  I  Iiave  never  said,  and  it  is  not  the  fact,  that  Captain 
Cooper  signed  his  name  to  the  will  in  question  after  my  wife  had 
signed  her  name  to  it,  and  left  the  room ;  I  have  never  told  my 
♦wife  so :  I  will  swear  that  I  never  have.  We  were  all  three  in  the  [  •426  ] 
room  together  when  we  signed  our  names.  I  cannot  say  for  a 
certainty  whether  there  were  or  were  not  any  alterations  in  the  will 
in  question  when  I  signed  it.  I  have  a  notion  of  some  black 
scratching  upon  it,  and  that  is  all  I  can  say  about  it." 

Mary  Crittenden  deposed :  ''  I  am  porteress  to  the  house  No.  9, 
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CoopBB      Pall  Mall  East,  and  my  husband  is  porter.     It  is  a  bouse  let  oat  in 
BocKKTT.     chambers  to  single  gentlemen.     I  have  been  there  nearly  a  twelve- 
month.     Captain  Cooper,  the  deceased,  was  living  in  chambers 
there  when  I  went  to  the  house,  and  he  remained  there  antH   his 
death.    He  had  a  female  servant  of  his  own,  and  latterly  a  man 
servant,  too ;  but  I  cooked  for  him  during  his  illness,  and  helped  in 
his  rooms ;   and  my  husband  went  errands  for  him.     I  recollect 
witnessing  his  will  perfectly  well ;  it  was  on  a  Saturday,  early  in 
January  last,  soon  after  he  was  taken  ill,  and  it  was  about  one 
o'clock  in  the  day ;  he  dined  at  two  regularly,  and  I  know  that  it 
was  before  his  dinner.     The  way  I  came  to  be  a  witness  to  Captain 
Cooper's  will  was  this :  my  husband  had  been  out  on  an  errand  for 
him,  and  soon  after  he  returned  he  came  to  me  and  said,  'The 
Captain  wants  you  to  sign  a  paper  with  me ; '  and  so  I  went  with 
my  husband  to  the  Captain's  room,  and  there  the  Captain  was 
standing  at  his  table,  with  a  piece  of  paper  before  him,  and  he  took 
a  pencil,  and  said  that  he  wanted  us  to  sign  our  names,  and  that 
he  would  pencil  them  first  where  we  were  to  sign ;  and  so  I  said  I 
would  take  the  liberty  of  asking  him  if  he  knew  how  to  spell  oar 
name,  and  he  spelt  it,  and  spelt  it  right ;  and  when  he  had  written 
the  names,  he  gave  my  husband  the  pen,  and  told  him  to  write  his 
[  *427  ]      name  over  the  pencil-mark,  and  my  husband  wrote  his  name  *as 
he  was  told ;  and  when  he  had  written  it,  Ihe  Captain  gave  me  the 
pen,  and  told  me  to  write  mine,  and  said,  '  I  dare  say  you  will  write 
it  better  than  he  has,'  but  I  don't  think  I  did  write  it  better  : 
however,  I  wrote  my  name  as  the  Captain  told  me,  over  where  he 
had  pencilled  it,  and  then  the  Captain  took  the  pen  and  made  a 
kind  of  circle  round  our  names,  and  then  he  wrote  something,  but 
what  it  was  I  cannot  say,  for  my  husband  was  standing  near  him, 
and  in  the  way ;  but  the  Captain  said,  '  This  is  my  will,  and  my 
name  in  your  presence,  and  you  have  done  some  good  for  your- 
selves ; '  those  were  the  words  he  used,  as  well  as  I  recollect,  and 
be  said  nothing  more,  except  to  tell  me  to  go  down  stairs,  as  he  did 
not  want  any  more  with  me ;  and  so  I  went,  leaving  my  husband 
with  him  :  and  that  is  all  I  know  or  recollect  about  it.     I  have  no 
doubt  that  Captain  Cooper  was,  at  the  time  this  took  place,  of 
perfect  sound  mind,  memory,  and  understanding,  and  fully  capable 
of  making  and  executing  his  will,  and  of  doing  any  act  requiring 
thought,  judgment,  and  reflection.     The  will  now  produced  to  me 
by  the  examiner  is  the  will  which  I  and  my  husband  signed  as 
requested  by  Captain  Cooper,  as  I  have  deposed ;  but  whether  he 
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^wrote  the  words  '  9,  Pall  Mall  East,  servants  at  house,'  after  we  had       cooper 

signed  our  names,  or  what  he  wrote,  I  cannot  say,  for  I  did  not     bockbtt. 

see;  it  was  a  blank  space  all  to  the  right,  as  well  as  I  recollect 

now,  when  I  signed  my  name,  and  I  so  well  recollect  the  black  seal 

at  the  left  comer,  and  I  should  have  known  it  was  a  will  even  if 

the  Captain  had  not  said  so,  though  I  had  never  seen  one  before, 

by  that  seal ;  I  remarked  it  so  at  the  time." 

To  the  second  article  she  deposed :  ''  William  Gobbett  came  into 
Captain  Cooper's  service  on  the  twenty-third  *of  March   last,  I       [  *^28  ] 
believe ;  I  never  saw  Captain  Cooper's  will  after  the  time  I  signed 
it,  and  I  did  not  notice  whether  there  were  or  were  not  any  of  the 
alterations  which  I  now  see  in  it." 

.  The  same  witness  on  her  examination  upon  interrogatories 
stated  :  ''  I  cannot  say  whether  Captain  Cooper  signed  his  will  in 
my  presence,  or  not ;  I  did  not  see  what  he  wrote,  but  he  said, 
'This  is  my  name  in  your  presence,'  and  so  I  suppose  he  had 
written  his  name  when  he  said  so.  I  do  not  recollect  the  words 
he  used  better  than  I  have  told  them ;  my  husband  and  I  were 
both  present  at  the  time  Captain  Cooper  used  those  words,  and  it 
was  after  we  had  signed  our  names  to  the  will.  I  cannot  say  that 
Captain  Cooper's  name  was  signed  to  the  will  when  I  signed  it  ; 
as  well  as  I  can  now  remember,  it  was  all  blank  where  I  now  see 
Captain  Cooper's  signature.  I  have  admitted  such  to  be  the  fact, 
and  so  has  my  husband,  I  believe,  when  asked  about  it.  My  hus- 
band had  not  signed  Captain  Cooper's  will  before  I  was  called  into 
the  room  to  sign  it ;  I  will  swear  that  my  husband  signed  it  after- 
wards in  my  presence.  My  husband  has  never  told  me  that 
Captain  Cooper  signed  the  will  after  I  had  left  the  room ;  it  was 
after  I  had  signed  my  name,  and  not  before,  that  Captain  Cooper 
made  the  mark  round  about  our  names." 

The  respondent  also  brought  in  the  afi&davit  of  Joseph  Nether- 
clif t,  a  fac-similist  and  lithographer,  who  deposed  as  to  the  erasures 
and  the  words  previously  written,  as  printed  in  italics  in  the  copy 
of  will  above  given. 

The  learned  Judge  of  the  Prerogative  Court,  by  his  sentence,  on 
the  8th  of  August,  1848  (i),  pronounced  *for  the  force  and  validity  [  '429  ] 
of  the  will,  and  decreed  probate  thereof,  with  the  several  altera- 
tions now  appearing  therein,  to  Daniel  Smith  Beckett  and  Henry 
Spencer  Cooper,  the  executors  thereof  appointed,  or  either  of  them. 
From  this  sentence,  the  present  appeal  was  brought  by  Henry 
(1)  Reported  3  Curt.  648. 
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Cooper      Spencer  Cooper,  who  prayed  that  it  might  be  reversed,  and  the 

BocKSTT.     cause  retained ;  and  that  the  Court  would  pronounce  against  the 

validity  of  the  will,  that  the  deceased   was  dead  intestate;  and 

decree  letters  of  administration  of  the  goods  and  chattels  of  the 

deceased  to  be  granted  to  him. 

1844.  The  appeal  was  argued  in  the  first  instance,  by 

June  nil), 

Mr.  Erie,  Q.C.,  and  Dr.  Addains,  for  the  appellant;  and 

Mr.  Tuimer,  Q.C.,  and  Dr.  Jennet,  for  the  respondent,  Beckett. 

It  was  argued  on  both  sides  as  a  question  of  fact,  upon  the 
evidence  of  the  witnesses,  whether,  having  reference  to  the  probable 
circumstances  under  which  the  will  was  produced  and  witnessed, 
the  deceased  had  signed  the  will  before  their  subscription.  Blake 
V.  Knight  (2),  Moore  v.  King  (3),  Oove  v.  Gawen  (4),  Chambers  v. 
The  Queen's  Proctor  (6),  were  referred  to. 

At  the  conclusion  of  the  argument,  their  Lordships  said,  that 
the  question  raised,  involved  not  only  one  of  fact,  but  also  one  of 
[  «43o  ]  law,  and  directed  the  appeal  *to  be  re-argued  with  reference  to 
that  opinion.     The  appeal  was  accordingly  again  argued. 

Dee,  14(6).  Mr.  Wigram,  Q.C.,  and  Dr.  Addams,  for  the  appellant: 

From  the  testimony  of  the  witnesses  to  the  factum^  it  is  clear 
that  this  will  was  not  executed  pursuant  to  the  requirements  of  the 
statute  1  Vict.  c.  26,  s.  9.  The  witnesses  must  have  subscribed 
before  the  testator.  This  is  not  a  good  execution ;  the  signing 
and  witnessing  being  simultaneous  acts,  nothing  can  satisfy  the 
terms  of  the  9th  section,  but  the  testator  signing  first.     *    *     ^ 

[  431  ]  Sir  Thomas  Wilde,  Mr.  Turner,  Q.C.,  and  Dr.  Jenner,  for  the 

respondent : 

It  is  not  necessary  to  give  affirmative  evidence  by  the  subscribing 
witnesses  of  the  fact  of  signing.  The  Court  will  judge  from  the 
whole  of  the  case,  and  presume  the  execution  by  a  testator  upon  the 
circumstances  :  Blake  v.  Knight  (7).     *     *     * 

(1)  Present:   Lord  Brougham,  the  (o)  2  Curt.  415. 
Vice-chancellor   Knight   Bruce,  the          («)  Present:  Lord  Langdale.  Lord 
Right  Hon  Dr.  Lushington,  and  the      Campbell,  the  Vice-Chancellor  Knight 
Eight  Hon.  T.  Pemberton  Leigh.              Bruce,    and    the    Bight    Hon.    Dr. 

(2)  3  Curt.  547.  Lushington. 

(3)  3  Curt.  243.  (7)  3  Curt.  547. 

(4)  3  Curt  151. 
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Dr.  AddamSy  in  reply.  Cooper 

Previous  to  giving  judgment,  their  Lordships  called  before  them     Bogkett. 

a  witness  of  the  name  of  Donough,  who  deposed  to  having  been  in      ^  is*^. 

,                .                 ,                           ,      •'*»•  17  (1). 
the  habit  of  examining  and  comparing  writings,  and  so  employed         

by  the  Bank  of  England  for  eleven  years  and  upwards  ;  and  being       l  ^^^  - 

shown   the  original  will,  and   required   to   state   whether   in  his 

opinion  the  circumflex  line  surrounding  the  witnesses'  names  was 

made  previous  to  or  after  their  signature,  replied  that  in  his  opinion 

the  circumflex  was  made  previous,  and  the  name  signed  over  it. 

The  Vicb-Chancbllor  Knight  Bruce  :  Feb.  3. 

The  question  in  this  case  is,  as  to  the  testamentary  validity  of  an  [  434  ] 
instrument  which  was  propounded  and,  after  opposition,  admitted 
to  probate  in  the  Prerogative  Court  of  Canterbury,  as  the  will  of 
Bobert  Henry  Spencer  Cooper,  who  was,  or  had  been,  a  Captain  in 
the  Boyal  Engineers.  He  died  on  the  17th  of  April,  1843,  and  is 
admitted  to  have  been  a  bachelor,  or,  at  least,  not  to  have  had  a 
wife  living  at  the  time  of  his  death,  and  to  have  left  his  brother,  the 
appellant,  his  only  next  of  kin. 

Captain  Cooper's  testamentary  capacity  is  undisputed,  and  it  is 
clearly  proved,  or  admitted,  that  the  instrument  propounded  was 
signed  at  the  foot,  or  end  of  it,  by  himself  ;  that  he  so  signed  it 
aniTno  testandi ;  that  this  signature  was  made  by  him  on  or  before 
the  7th  of  January,  1843  ;  on  which  day,  in  the  presence  of  two 
witnesses,  present  at  the  same  time,  he  acknowledged  that  signa- 
ture as  his,  and  the  instrument  as  testamentary  ;  and  that,  on  the 
same  day,  the  same  two  witnesses,  at  his  request,  in  his  presence, 
and  in  the  presence  of  each  other,  subscribed  the  instrument  as 
witnesses. 

The  appellant,  however,  not  disputing  these  facts,  contends  that 
they  do  not  satisfy  the  requisites  of  the  9th  section  of  the  Act  of 
1887,  "  for  the  amendment  of  the  law  with  respect  to  wills,"  inas- 
much as  the  signature  by  the  witnesses,  as  he  contends,  preceded  in 
time  the  signature  of  the  alleged  testator.  The  respondent  denies 
this,  but  contends,  further,  that  if  the  facts  were  so,  it  is  immaterial. 
These  two  points,  one  of  fact  and  the  other  of  law,  form  the  whole 
matter  of  the  contest  between  the  parties.  The  appellant  has  *to  [  *^35  ] 
maintain  both  points,  it  being  sufficient  for  the  purpose  of  the 
respondent  if  he  is  right  upon  either. 

(1)  Present:  Lord  Langdale,  Mr.  Knight  Bruce,  and  the  Eight  Hon. 
Baron   Parke,     the     Yice-Chancellor      Dr.  Lushington. 
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CoopKB  Their  Lordships  think  it  convenient  first  to  consider  the  question 

BocKBTT.     of  fact,  and,  in  doing  so,  to  assume  the  point  of  law  to  be  in  the 
appellant's  favour. 

There  is  not  any  evidence  applicable  to  the  matter  of  fact  in  dis- 
pute, except  the  document  itself  and  the  testimony  of  the  two  snb- 
scribing  witnesses,  the  only  persons  who,  besides  Captain  Cooper 
himself,  were  present  when  they  subscribed  it.     The  document, 
with  the  exception  of  the  witnesses'  signatures,  is  admitted  to  be 
wholly  in  Captain  Cooper's  handwriting.    It  is  admitted,  on  the 
face  of  it,  to  be  such,  that  had  the  two  subscribing  witnesses,  by 
the    accident  of  their  death  in  Captain   Cooper's  lifetime,  been 
rendered    incapable   of  being   examined,   the    other  evidence  in 
the  case,  with  proof  of  the  handwriting  of  the  three  signatures, 
would  have  been  sufficient  to  establish  it  as  a  valid  will  ;  a  circam- 
stance,  however,  which  amounts  to  no  more,  and  is  of  no  more 
weight,  than  that  there  is  on  the  face  of  the  instrument,  nothing  to 
create  or  lead  to  an  opinion  that  the  testator's  signature  was  pre* 
ceded  in  time,  by  the  signatures  of  the  witnesses.     The  agreed  facts 
then  standing,  as  I  have  said,  and  the  law  being  assumed  to  stand 
as  the  appellant  contends  that  it  does,  is  the  instrument  shown  by 
the  testimony  of  both  or  either  of  the  subscribing  witnesses,  to  be 
invalid  as  a  will  ?    Now,  first,  as  to  Mary  Crittenden,  their  Lord- 
ships are  of  opinion  that  her  testimony  taken  alone  cannot  be  con- 
sidered as  proving  that  the  signature  of  either  of  the  witnesses 
preceded  in  time  the  signature  of  Captain  Cooper.     It  is  consistent 
with  her  evidence,  at  least  so  far  as  her  evidence  is  positive,  to 
suppose  that  what  she  saw  him  write  was — **  Witnesses  to  the  said 
[  N36  ]       *will.     Signature,"  or  "  9,  Pall  Mall  East,  servants  at  house,"  and 
not  his  name.     She  says — "  He  wrote  something,  but  what  it  was  I 
cannot  say,  for  my  husband  was  standing  near  him,  and  in  the 
way ; "  and  it  is  not  to  be  necessarily  inferred  from   the  words 
which  she  says  were  spoken  by  him,  that  it  was  his  name  that  he 
then   wrote.     The  same  may  be  stated  of  what  she  says  of  the 
blank  space  to  the  right :  when  she  first  mentions  it,  she  says,  "  It 
was  a  blank  space  all  to  the  right,  as  well  as  I  recollect  when  I 
signed  my  name."     And  she  answers  the  third  and  fourth  inter- 
rogatories thus  :  "I  cannot  say  whether  Captain  Cooper  signed  his 
will  in  my  presence,  or  not ;  I  did  not  see  what  he  wrote,  but  he 
said,  '  This  is  my  name,  in  your  presence,'  and  so  I  suppose  he  had 
written  his  name  when  he  said  so.     I  do  not  recollect  the  words  he 
used  better  than  I  have  told  them.     My  husband  and  I  were  both 
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present  at  the  time  Captain  Cooper  used  those  words,  and  it  was       Cooper 

after  we  had  signed  our  names  to  the  will.     I  cannot  say  that     bockett. 

Captain  Cooper's  name  was  signed  to  the  will  when  I  signed  it ;  as 

well  as  I  can  now  remember,  it  was  all  blank  where  I  now  see 

Captain  Cooper's  signature.    I  have  admitted  such  to  be  the  fact, 

and  80  has  my  husband,  I  believe,  when  asked  about  it."     She  is 

not  certain  what  Captain  Cooper  wrote  ;  she  is  not  positive  as  to 

the  blank  space,  whether  where  *'  9,  Pall  Mall  East,  servants  at 

house  "  is  now  written,   may  have  been  blank  when  she  signed. 

Their  Lordships  are  of  opinion  that,  assuming  the  law  to  be  as  the 

appellant  asserts  it  to  be,  assuming  George  Crittenden's  evidence  to 

be  out  of  the  case,  and  assuming  the  rest  of  the  evidence  to  be  the 

only  evidence,  it  would  be  a  miscarriage  not  to  conclude  that  Captain 

Cooper's  signature  preceded  in  *time  the  signature  of  each  of  the      [  *437  ] 

subscribing  witnesses. 

With  regard,  however,  to  the  testimony  of  George  Crittenden,  he 
must  be  taken  certainly  to  depose  that  Captain  Cooper's  signature 
was  subsequent  in  time  to  each  of  the  other  signatures.  And,  as 
both  the  witnesses  ought  and  are  to  be  considered  as  respectable 
persons,  speaking  honestly  and  sincerely,  this  does  create  difficulty. 
In  the  first  article,  he  deposes  thus.  (His  Honour  here  read  the 
whole  deposition,  as  above  given,  and  also  his  answers  to  the  third 
and  fourth  interrogatories.) 

Now,  perhaps,  it  may  be  thought  that  the  main  difficulty  as  to 
the  matter  of  fact,  is  substantially  created  by  the  statements  of  this 
witness,  as  to  the  letter  ''  B "  at  the  commencement  of  Captain 
Cooper's  name.  If  these  passages  had  been  out  of  the  case,  saying, 
as  the  witness  does,  that  he  did  not  see  all  that  Captain  Cooper 
wrote,  and  adding  afterwards,  as  the  witness  does,  "  He  wrote 
nothing  but  his  name,  at  least  I  believe  it  was  his  name,  in  our 
presence,"  it  may  be  that  the  evidence  of  the  husband  would,  in 
effect,  have  left  the  matter  much  as  it  is  left  by  the  evidence  of  the 
wife.  But,  however  this  might  have  been,  the  particularity  at  least 
with  which  he  mentions  the  letter  "B"  (certainly  a  conspicuous 
letter  as  written  by  Captain  Cooper)  does  give  his  evidence  an 
importance,  plainly  beyond  hers.  Still,  what  he  says  on  the 
subject,  though  to  be  received  with  the  consideration,  and  attention, 
justly  due  to  the  assertion  of  a  respectable  man,  must  also  be 
received  with  the  caution  which  the  interests  of  society  require,  to 
be  used  with  regard  to  the  evidence  of  a  witness,  in  any  rank  or 
class,   deposing  to  such  a  fact  under  such  circumstances.    The 
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Cooper       *mere  remark,  that  had  it  not  been  practicable  to  obtain   the 
BocKETT.     evidence  of  either  of  the  two  subscribing  witnesses,  it  is  admitted ; 

[  *438  ]  and  that  had  it  been  impracticable  to  obtain  the  testimony  of 
George  Crittenden,  it  is  not  improbable,  that  the  instrument  in 
question  must  &ave  been  established  as  Captain  Cooper's  will,  may 
of  itself  be  of  little  or  no  weight;  still,  whatever  its  valae,  it 
belongs  to  the  case.  But  certainly  it  is  not  to  be  forgotten  that 
fraud  is  out  of  the  question;  that  Captain  Cooper  certainly 
intended  the  instrument  to  be  his  will ;  intended  it  to  be  effectaal 
as  his  will ;  that  he  knew,  or  believed,  his  own  signature  to  the  paper 
to  be  essential,  or  advisable,  and  desirable  at  least ;  that  he  knew, 
or  believed,  the  signature  of  two  subscribing  witnesses  to  be  also 
essential,  or  advisable,  and  desirable  at  least ;  that  the  purpose  for 
which,  and  the  object  with  which,  he  summoned  these  two  servants 
to  his  room,  and  caused  them  to  sign  their  names,  was  merely  to 
substantiate  the  instrument  as  his  will ;  that  if  they  have  not  attested 
it  effectually,  their  presence— their  signature— and  the  whole  transac- 
tion, was  idle  and  useless,  and  the  intended  testator's  design  and 
wishes,  have  been  absolutely  and  irremediably  frustrated.  It  is  the  duty 
of  a  court  of  justice,  not  to  allow  undue  weight  to  these  considerations. 
It  seems  equally  its  duty,  not  wholly  to  lose  sight  of  them. 

Their  Lordships  have  next  had  to  consider  whether,  indepen- 
dently of  them,  the  supposed  fact  thus  stated  by  the  porter  is,  or  is 
not,  in  its  nature  improbable.  Their  Lordships  think  it  in  its 
nature  very  improbable :  they  think  that  it  is  not  according  to  the 
general  notions  or  habits  of  men  of  the  world,  or  well-educated  or 

[  ♦439  ]  well-informed  persons,  whether  professional  *or  unprofessional,  to 
have  a  document,  which  requires  a  party's  signature,  attested  or 
subscribed  by  a  witness  before  its  signature  by  the  party,  and  for 
the  party  to  sign  it  afterwards.  It  appears  to  their  Lordships  that 
such  a  course  is  neither  business-like  nor  customary,  and  that  it 
does  not  need  that  a  man  should  be  a  lawyer  or  a  merchant,  to  be 
startled  by  such  a  mode  of  proceeding.  Their  Lordships  find 
themselves  unable  to  think  it  consistent  with  probability  that 
Captain  Cooper,  on  the  occasion  in  question,  could  have  acted,  or 
allowed  the  witnesses  to  act,  or  could  have  been  capable  of  acting, 
or  allowed  them  to  act,  in  such  a  manner ;  not  that  it  is  their 
opinion  that  he  was  fully  aware,  or  accurately  informed,  of  the  legal 
formalities  or  ceremonies  essential  to  the  sufficient  execution  or 
attestation  of  a  will.  Their  impression,  especially  when  they 
consider  the  short,  unattested  codicil,  is  rather  that  he  was  not  so. 
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The  improbable,  however,  is  not  always  the  untrue,  and  their  Coopkb 
Lordships  have  thought  it  right  next  to  inquire,  whether  it  may  bockbtt. 
reasonably  be  supposed  as  not  unlikely,  that  the  exact  particulars 
and  course  of  the  transaction  may  not  have  been  accurately 
remembered  by  the  witness ;  they  think  that  it  may.  They  cannot 
avoid  observing  his  station  in  society,  his  probable  habits  of  life,  his 
probable  degree  of  education  and  knowledge ;  they  cannot  but  be 
aware  how  very  difficult  it  is  for  any  man,  of  whatever  rank  or 
class,  (not  gifted  with  uncommon  faculties  of  mind,)  to  remember 
with  precision  and  clearness,  the  exact  particulars  and  order  of  a 
set  of  circumstances,  not  involving  his  own  feelings  or  interests,  at 
a  distance  of  some  months  from  their  occurrence ;  -where  no  memo- 
randum has  been  made,  and  where  the  circumstances  are  not  of  a 
kind  or  description,  with  which  *his  own  studies  or  habits  of  life  [  '^^o  ] 
have  rendered  him  conversant  or  familiar.  To  these  considerations 
must  be  added  those  due  to  George  Crittenden's  deposition.  To 
the  second  article,  which  is  thus  (His  Honour  read  the  answer  as 
above  set  forth). 

Their  Lordships  are  satisfied  that  the  evidence  of  this  witness, 
however  respectable,  with  regard  to  the  minute  particulars  of  the 
transaction  to  which  he  deposes,  and  especially  as  to  the  order  of 
the  signatures,  ought  to  be  received  with  caution  and  great  reserve, 
if  it  were  open  only  to  the  observations  that  have  been  made. 
There  remains,  however,  another  remark.  It  is  inconsistent,  their 
Lordships  think,  with  a  right  interpretation  of  the  evidence  of 
George  Crittenden,  and  inconsistent  with  that  of  his  wife,  to 
suppose  that  the  long  line  drawn  above  the  testator's  signature  and 
continued  in  a  curve  between  the  signatures  of  the  witnesses  on  the 
left,  and  the  signature  of  Captain  Cooper,  was  made  with  his  pen 
after  George  Crittenden  had  signed.  Upon  careful  and  repeated 
inspection,  however,  of  the  original  document,  their  Lordships  saw 
reason  for  thinking  it  probable  that  the  last  letter  of  his  name  is 
written  upon  (that  is  over)  the  line.  If  so,  unless  the  signature 
was  retouched  with  ink  after  the  line  had  been  drawn,  the  unavoid- 
able inference  is,  that  the  signature  was  in  time  preceded  by  the 
line.  But  it  is  not,  in  their  Lordships'  opinion,  reasonable  to 
suppose,  upon  the  materials  before  them,  that  the  name  was 
retouched  with  ink  after  the  line  had  been  drawn ;  and  if  it  was 
not,  and  if  they  are  not  deceived  in  the  appearance  of  the  document, 
there  is  a  mistake  in  the  evidence,  of  the  witness  or  each  of  the 
witnesses,  upon  whose  precise  ftnd  accurate  recollection,  of  the 
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Cooper      particular  nature  and  order  of  the  minute  facts  in  question,  the 
BocKETT.     appellant  is  obliged  to  rely. 

[  441  ]  Their  Lordships  thinking  this  not  an  immaterial  consideration 

in  a  case  such  as  the  present,  and  unwilling  to  trust  entirely  to 
their  own  impression  as  to  the  aspect  of  the  paper,  have  submitted 
it  to  the  inspection  and  opinion  of  a  witness  professionally  con- 
versant with  the  examination  of  writings  and  experienced  in  that 
employment.  The  witness  views  it  as  their  Lordships  were  and 
are  disposed  to  view  it. 

Upon  this  evidence,  and  the  appearance  of  the  document,  their 
Lordships  think  that  George  Crittenden  is  in  error,  when  he  states 
the  line  to  have  been  made  after  he  had  signed  his  name;  and  that 
if  some  part  of  the  circumstances  of  the  transaction  is  impressed 
on  his  recollection  in  an  inaccurate  manner,  his  memory  cannot  be 
trusted  as  a  safe  guide  with  respect  to  the  rest  of  the  details. 

It  may  possibly  be,  as  has  already  been  intimated,  that  if  the 
testator  signed  first,  and  the  witnesses  afterwards,  the  testator, 
after  their  signatures,  when  writing  something  on  the  paper,  or 
looking  down  upon  it,  may  have  said,  "  This  is  my  name,  in  your 
presence,'*  for  the  purpose  of  a  more  clear  recognition  of  his 
signature,  or  of  making  a  stronger  impression  upon  the  minds  of 
the  witnesses,  and  that  they  may  have  been  misled  by  this,  as  to 
the  order  and  time  of  his  signature.  But,  without  relying  or 
laying  stress  upon  any  mere  conjecture,  as  to  the  cause  or  causes 
of  error,  their  Lordships,  after  weighing  all  the  considerations 
properly  belonging  to  the  case,  and  without  giving,  as  they  do  not 
mean  to  give,  any  opinion  upon  the  disputed  point  of  law,  have, 
upon  the  point  of  fact,  come  to  the  conclusion  that  they  ought  not 
to  rely  upon  George  Crittenden's  recollection  as  to  the  order  of  the 

[  -442  ]  signature,  and  that  the  sentence  of  the  *Prerogative  Court  ought 
not  to  be  disturbed,  and  they  must  advise  her  Majesty  accordingly. 
But  the  appeal  seems  to  them  sufficiently  reasonable  to  warrant 
them  in  recommending  that  the  costs  of  it,  on  both  sides,  should 
be  paid  out  of  the  estate. 

They  have  heard  no  argument,  and  give  no  opinion,  upon  the 
question  still  open,  whether  the  erasures  and  alterations,  on  the 
face  of  the  instrument,  are  to  be  considered  as  made  effectually,  so 
that  the  Probate  should  recognize  them. 

In  accordance  with  this  judgment,  their  Lordships  reported  their 
opinion  to  her  Majesty,  against  the  prayer  of  the  appellant,  vi*., 
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that  the  deceased  had  died  intestate ;  and  further,  that  they  were  Cooper 
of  opinion,  that  the  principal  cause  ought  to  be  retained,  and  that  bookbtt. 
the  will  of  the  testator  ought  to  be  pronounced  to  have  been 
executed ;  but  that  the  question  of  the  validity  of  the  interlinea- 
tions, obliterations,  and  alterations,  now  appearing  therein,  ought 
to  be  reserved,  and  that  a  monition  for  the  transmission  of  the 
original  will  ought  to  be  issued. 

The  effect  of  the  judgment  being  to  determine  the  preliminary 
question,  by  establishing  the  validity  of  the  will ;  Thomas  Cooper, 
a  legatee,  and  the  Eev.  Jermyn  Pratt,  one  of  the  ultimate  contingent 
residuary  legatees  named  in  the  will,  two  of  the  parties  cited  to  see 
proceedings,  appeared  as  interveners,  and  asserted  separate  allega- 
tions. The  intervener  Cooper,  in  the  tenor  of  his  allegation, 
asserted  that  the  alterations  and  obliterations  occurring  in  the  will, 
affecting  his  interest,  were  made  by  the  deceased  prior  to  execution. 
The  Bev.  Jermyn  Pratt  also  alleged  that  the  alterations  and 
obliterations  occurring  in  the  said  will,  affecting  his  interest,  *were  [  **43  ] 
made  by  the  said  deceased  prior  to  the  execution  thereof.  He 
examined  two  witnesses,  Henry  Adlard  and  Joshua  Bacon, 
engravers  by  trade,  and  experienced  in  examining,  comparing,  and 
decyphering  writings  of  all  kinds.  To  the  third  article  exhibited  to 
him,  Adlard  said,  '*  According  to  my  judgment,  the  whole  of  the 
will  produced  to  me  was  written  throughout  at  one  time,  without 
any  of  the  alterations  which  now  appear  in  it,  except  the  word 
'  whom,'  which  appears  to  have  been  written  at  the  same  time.  I 
say  so,  because  the  ink  in  which  that  word  is  written  blends  with 
the  ink  written  underneath,  showing  that  it  must  have  been  written 
before  the  other  word  was  dry;  and,  according  to  my  judgment,  the 
signature  *  B.  H.  S.  Cooper '  was  written  at  the  same  time  as  the 
rest  of  the  will ;  and  I  come  to  that  conclusion,  because  I  observe 
the  upper  part  of  the  capital  letter  'R,'  that  the  ink  blends,  or 
runs,  with  the  ink  of  the  letters  *dred*  in  the  word  'hundred,' 
showing  that  the  signature,  or  that  portion  of  the  signature,  at 
least,  was  written  before  the  letters  'dred  '  were  dry.  According  to 
my  judgment,  the  words  in  the  ninth  and  tenth  lines  (relating  to 
the  substitution  of  Captain  Symonds  for  the  Pratt  family),  which  I 
have  specified,  and  by  which  the  words  originally  written  are 
defaced,  were  written  at  a  different  time,  and  after  the  will  was 
completely  written — some  time  afterwards,  according  to  my  beliefi 
because  I  can  separate  the  two  inks ;  therefore  the  ink  of  the  words 
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GoopBB  defaced  must  have  been  completely  dry  before  the  words  written 
BocKBTT.  ^pon  them  were  written:  it  must  have  been  perfectly  dry  before 
the  words  written  over  them  were  written.  The  outline  of  the 
words  superscribed  is  as  sharp  and  marked  upon  the  ink  ander- 
[  *iii  ]  neath,  as  upon  *the  paper  itself.  The  ink  itself  is  a  different  ink, 
in  my  opinion,  but  there  is  nothing  to  guide  me,  in  saying  whether 
the  signature  of  the  witnesses  was  made  before  or  after  the  altera- 
tions." To  the  fourth  article,  he  said :  ''  The  will  which  I  have 
deposed  to  has  the  appearance  of  having  been  at  one  time  enclosed 
in  a  different  envelope  from  that  now  produced  to  me  by  the 
examiner.  Folding  up  to  enclose  it  in  that  envelope,  I  find  that 
the  wax  not  forming  part  of  the  impression,  the  other  part  of  which 
is  on  the  envelope,  has  no  corresponding  mark  or  stain  on  the 
envelope,  and  must  have  been  made  by  the  use  of  wax  when  the 
will  was  sealed  in  some  other  envelope." 

The  other  witness.  Bacon,  confirmed  and  agreed  in  this  opinion. 

The  intervener  Pratt  prayed  that  probate  of  the  will  might  be 
granted  to  the  executors,  as  originally  written  in  the  9th,  10th,  and 
11th  lines,  for  the  following  reasons  : 

Because  the  alterations  in  question  were  made  after  the  execution 
of  the  will;  because  the  presumption  and  policy  of  the  law  is 
opposed  to  all  unattested  alterations,  and  it  cannot  be  held  in  this 
case  that  *'  the  words  or  effect  of  the  will  before  such  alterations  " 
is  not  ''apparent,"  within  sect.  21  of  stat.  1  Vict.  c.  26. 

The  evidence  entered  into  on  behalf  of  the  intervener  Thomas 

Cooper,  went  only  to  prove  that  he  was  a  cousin  to  the  testator, 

and  that  the  testator  was  in  the  habit  of  occasionally  visiting  him, 

and    of    giving    him    pecuniary    assistance.       He    prayed    their 

Lordships  to  pronounce  against  the  obliteration  of  the  legacy  to 

him,  and  that  it  should  stand  as  part  of  the  last  will  and  testament, 

r  *445  ]      for  the  following  reason  :  Because  *the  presumption  in  law,  as  well 

as  the  result  of  the  evidence  in  the  cause,  is,  that  the  obliteration 

of  the  words  in  question  was  made  after  the  execution  of  the  will. 

The  respondent  prayed  (in  pain  of  parties  cited)  their  Lordships  to 

affirm  the  sentence  of  the  Court  below,  which  decreed  probate  of 

the  will,  with  the  several  alterations  appearing  therein. 

1846.  The  case  now  came  on  to  be  argued,  upon  the  question  as  to  the 

Feb^i:).     yaUdity  of  the  alterations. 

(1)  Present:    The  Lord    President      Knight  Bruoe,  and  the  Bight  Hon. 
(the     Duke    of     Buccleuch),     Lord      Br.  Liushington. 
Brougham,     the      Yioe  -  Chancellor 
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Mi\   Peacock  and   I>r,   Bayford   for   the  intervener,  Thomas       cooper 
Cooper  :  bockbtt. 

The  question  now  before  the  Court  is,  in  what  form  the  will  is  to 
be  admitted  to  probate,  whether  with  or  without  the  alterations. 
The  party  who  upholds  the  validity  of  alterations,  or  obliterations, 
is  bound  to  give  some  explanation  as  to  their  having  been  made,  at 
the  time  of  the  execution  of  the  will.  But  the  evidence  he  has 
given  amounts  to  nothing,  for  there  could  not  have  been  the 
extensive  obliterations  on  the  will  at  the  time  of  its  execution, 
and  the  witnesses  not  have  taken  notice  of  them. 

(The  Vicb-Chancbllor  Knight  Bruce  :  The  presumption  should 
rather  be,  that  the  testator  did  make  the  alterations  before  the 
attestation  of  the  will.) 

We  admit,  that  prior  to  the  statute  1  Vict.  c.  26,  if  an  alteration  was 
made  in  the  handwriting  of  the  testator,  the  presumption  was  in 
favour  of  its  having  been  made  prior  to  the  attestation  ;  but  that 
presumption  was  only  raised  because  it  was  in  the  handwriting  of 
the  testator  ;  but  how  is  it  since  the  statute  ?  The  21st  section 
says,  that  alterations  *made  prior  to  execution,  are  to  be  noticed  by  [  *446  ] 
the  testator  and  the  witnesses,  at  the  time  of  the  execution  ;  the 
presumption  of  law,  therefore,  is,  that  the  statute  would  have  been 
complied  with  in  this  respect,  if  the  alterations  had  been  made 
before  execution.  The  effect  of  the  statute  is,  to  do  away  with  the 
validity  of  handwriting.  The  consequence  of  holding  that  the  old 
presumption  in  favour  of  alterations,  applied  to  a  will  in  circum- 
stances like  the  present,  would  be,  that  a  will  duly  attested  accord- 
ing to  the  late  Act  might  be  altered  by  an  alteration  not  attested  in 
accordance  with  that  statute. 

(Lord  Brougham  :  The  same  reason  holds,  why  a  second  stamp 
is  necessary  in  an  altered  bill,  as  why  a  second  attestation  is 
necessary  in  an  altered  will  :  it  is  a  new  instrument.) 

So,  if  alterations  or  obliterations  appear  in  any  material  part  of  a 
bill  of  exchange,  the  alteration  in  which  might,  by  possibility,  have 
been  made  after  the  bill  was  completed,  the  plaintiff  would  be  non- 
suited unless  he  gave  some  evidence  to  show  that  the  alterations 
and  obliterations  were  made  before  the  bill  was  completed  :  Knight 
V.  Clements  (i).     *     *     * 

(1)  47  E.  B.  563  (8  Ad.  &  El.  215;  3  Nev.  &  P.  375). 

26—^ 
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CoopER  Mr.    Wigram,    Q.C.,  and    Dr.  Harding ,   for    Pratt,    the   other 

BocKBTT.     intervening  party.     *     *     * 

[447] 

[  448  ]  Mr.  Turner,  Q.C.,  and  Dr.  Jenner  for  the  respondent  : 

In  the  absence  of  evidence,  interlineations  in  a  deed  vill  be 
presumed  to  have  been  made  at  the  time  it  is  executed,  and  not 
afterwards  (i). 

(Lord  Brougham  :  A  distinction  exists  between  alterations  and 
interlineations,  and  between  erasures  and  interlineations  :  Saunders 
on  Evidence,  p.  18.) 

The  evidence  produced  is  not  sufficient  to  overrule  the  presumption 
that  the  alterations  were  made  at  the  time  of  the  execution  of  the 
will.  They  cited  Trowel  v.  Castle  (2),  Fitzgerald  v.  Lord  Faucon- 
berge  (3),  Comyns'  Dig.  tit.  Fait,  F.  1. 

Mr.  Peacockj  in  reply.     *     *     * 

1846.         Lord  Brougham: 

!^'  His  Lordship  having  stated  the  facts  of  the  case,  said  :  In  these 

[449]  circumstances,  two  questions  arise,  one  of  fact  and  one  of  law. 
First,  at  what  time  were  the  alterations  made,  by  cancelling,  super- 
scription, and  interlineations  :  were  they  made  before  or  after  the 
execution  and  attestation  ?  Secondly,  if  that  point  cannot  be 
ascertained,  is  the  instrument  to  be  read  as  it  originally  stood,  or 
are  the  alterations  to  be  admitted  as  parcel  of  it,  upon  the  ground 
that  the  proof  was  on  those  who  would  impeach  them  ;  and  that, 
until  proved  to  have  been  made  after  the  execution,  they  must  be 
taken  to  have  been  made  before  ? 

Upon  the  question  of  fact,  it  is  clear,  and  all  their  Lordships  are 
of  that  opinion,  that  there  is  no  proof  sufficient  to  show  at  what 
time  the  alterations  were  made.  Of  the  two  subscribing  witnesses, 
one  (George  Crittenden)  says,  that  he  cannot  say  whether  they  were 
upon  the  will,  or  not,  when  he  signed  it :  he  adds,  ''  I  have  some- 
thing on  my  mind  tbat  there  was  something  of  the  kind,  too  ;  but 
I  was  confused  of  mind  at  the  time ;  for  though  I  was  but  signing 
my  name  to  a  will,  yet  I  had  never  done  so  before,  and  I  did  not 
know  but  that  trouble  might  come  of  it ;  and  the  Captain  was  a 
very  sharp  and  severe  man,  and  I  was  not  so  much  at  my  ease  aa 

(1)  12  Yin.  Abr.  p.  58 ;  2  Starkie  on  (2)  1  Keble,  21,  22. 

Evideuce,  271.  (3]  f  itz^bbon,  207—220. 
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to  observe  exactly  what  occurred,  and  what  appearance  the  will  had.       Cooper 
I  do  firmly  believe,  however,"  he  concludes,  *'  that  there  was  some      bockbtt. 
black  scratching  on  the  will  when  I  signed  it.'*     He  repeats  the 
same  thing  in  his   examination   on   interrogatories.      The   other 
witness,  Mary  Crittenden,  says,  "I  did  not  notice  whether  *there       [^450] 
were  or  were  not  any  of  the  alterations  which  I  now  see  in  it." 

It  is,  however,  not  immaterial  to  observe,  that  there  is  evidence 
of  the  testator  having  taken  the  will  out  of  the  cover  in  which  he 
had  inclosed  it  when  he  executed  it,  for  two  witnesses  swear  to  the 
clear  opinion  that  the  cover  had  been  changed,  as  there  is  a  wax 
mark  on  the  will  which  has  nothing  corresponding  to  it  in  the  seals 
of  the  cover  in  which  it  was  found. 

There  is,  then,  no  proof  whatever  of  the  time  at  which  the  altera- 
tion was  made,  nor  have  we  any  means  of  ascertaining  whether 
they  were  made  before  the  execution.  The  belief  of  one  witness, 
George  Crittenden,  that  there  was  some  black  scratching  on  the  will 
when  he  signed  it,  amounts  to  nothing  ;  for  grant  it  to  be  so,  we 
have  no  means  whatever  of  knowing  whether  it  was  one  of  the 
smaller  or  of  the  larger  erasures  and  superscriptions  ;  and  if  it  was, 
as  is  most  likely,  the  larger,  we  cannot  tell  whether  it  was  the  altera- 
tion of  the  residuary  legatees'  names,  or  the  erasure  of  the  annuity 
to  Thomas  Cooper  ;  therefore,  we  are  to  take  it  as  wholly  unknown 
whether  the  alterations  were  made  before  execution  or  after.  This 
brings  us  to  the  question  of  law,  and  here  it  is  obvious  to  remark 
that  the  alterations  are  most  material ;  they  amount,  indeed,  to 
reversing  the  whole  will,  for  the  entire  will  is  a  gift  of  the  legacies, 
subject  to  certain  annuities ;  and  the  first  alteration  is  an  entire 
change  of  the  residuary  legatee,  and  the  last  is  an  erasure  of  one  of 
the  annuities.  Can  anything  be  more  clear  than  that  we  ought  to 
know  whether  the  testator  executed,  and  the  witnesses  subscribed, 
this  *will  as  it  now  exists,  or  a  former  will  ?  for  that  is  precisely  the  [  •45i  ] 
question  before  us. 

If  it  be  said,  that  whoever  impeaches  an  instrument  must  prove 
his  grounds  of  objection,  it  is  obvious  to  any  one,  that  whoever  pro- 
pounds an  instrument  which,  on  the  very  face  of  it,  exhibits  grounds 
of  great  doubt,  must  remove  those  grounds,  and  clear  up  the  doubts. 
If  a  will,  or  a  note,  be  tendered  in  evidence,  by  a  defendant,  as  a 
receipt  in  proof  of  payment,  and  there  appears  an  alteration  of  the 
sum,  or  if  the  party's  name  be  changed,  then  there  must  be  proof 
given,  of  the  alteration  having  been  made,  before  the  signature, 
else  the  instrument  cannot  be  regarded  as  genuine. 
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Cooper  In  the  case  of  a  deed,  it  was  formerly  the  rule,  that,  when  the 

BocKETT.  Court  saw,  upon  inspection,  that  there  was  a  material  erasure  or 
interlineation,  the  instrument  was  on  that  plea  refused,  and  held 
null,  as  being  a  kind  of  demurrer.  But  it  is  said  in  the  books,  that 
afterwards,  when  deeds  became  so  long,  that  clerical  errors  crept, 
often  almost  unavoidably,  into  them,  the  matter  was  made  a  question 
of  evidence,  and  so  left  to  the  jury.  We  find  it,  however,  laid  down 
by  all  the  authorities,  that,  even  in  the  case  of  a  deed,  the  effect  of 
an  erasure  is  important ;  for,  says  Bullbr,  J.,  (N.  P.  255  a,)  "  If 
there  be  any  blemish  in  the  deed  by  razure  or  interlineation,  the 
deed  ought  to  be  proved  though  it  were  above  thirty  years  old,  by 
the  witnesses  if  living,  and  if  they  be  dead  by  proving  the  hand  of 
the  witnesses,  or  at  least  one  of  them,  and  also  the  hand  of  the 
party,  to  encounter  the  presumption  arising  from  the  blemish 
of  the  deed,  and  this  ought  more  especially  to  be  done,  if  the  deed 
impute  a  fraud ;  "  and  to  the  same  purport  is  the  passage  in 
Gilbert's  Treatise  on  Evidence,  p.  89. 
[  452  ]  That  an  alteration,  if  made,  though  by  the  testator  himself,  after 

execution,  and  without  republication,  would  be  fatal  to  the  will,  is 
clear,  and  no  authority  is  required  to  support  such  a  proposition. 
The  Court  of  Common  Pleas  so  held  expressly  in  a  case  sent  from 
the  Court  of  Chancery  for  their  opinion:    Larking  v.  Larkins.  (i). 

If,  indeed,  we  for  a  moment  consider  the  consequences  of  holding 
a  contrary  doctrine,  we  must  at  once  be  convinced  how  fatal  this 
would  be  to  the  authority  of  documents,  how  entirely  subversive  of 
the  rights  of  parties,  and  how  completely  abrogatory  of  the  statute. 
A  party  might  change  the  sums  of  all  the  legacies  left  in  a  will :  he 
might  change  the  parties'  legatees ;  he  might  change  the  parties, 
the  parcels,  and  the  devises,  in  a  will  of  lands,  and  all  this  might  be 
effected  without  the  least  knowledge  on  the  part  of  the  testator,  who, 
having  given  one  gift  to  one  person,  might  be  made  to  give  another 
to  the  same,  or  the  same  to  another  person.  Even  if  a  testator 
made  the  alteration  after  the  execution  and  attestation,  it  would  be 
a  bequest  or  devise  not  witnessed ;  and  it  is  obvious  to  remark,  that 
he  might  be  of  sound  and  disposing  mind  at  the  one  period,  when 
the  jactum  took  place,  and  wholly  incompetent  when  he  made  the 
alteration.  The  whole  protection  thrown  round  parties  by  the 
statute  would  thus  be  taken  away. 

One  of  their  Lordships,  the  Vice-Chancellor  Knight  Bruce,  differs 
in  this  conclusion  of  law :  but  the  rest  of  their  Lordships  consider 

(1)  3  Bos.  &  P.  16. 
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that  this  sentence  must  be  reversed,  and  probate  granted  to  the  will      Ck>opBR 
as  it  appears,  and  is  proved,  to  have  been  originally  made,  before     bockett. 
the  alterations.    It  is  satisfactory  to  us,  that  we  find  that  the  atten- 
tion of  the  Court  below  *had  not  been  directed  particularly  to  the      [  *45S  ] 
question  now  disposed  of;  for  the  whole  report  of  the  case  in 
Curteis  goes  on  the  question  of  the  factum,  and  not  on  the  altera- 
tions.   Whether  that  last  point  was  argued  at  all,  does  not  appear. 
The  report  says,  that,  after  deciding  on  the  factum,  the  Court 
directed  evidence  of  the  nature  of  the  alterations,  and  thereon 
decided  for  probate  of  the  will  so  altered. 
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Lord 

Lanodale, 

M.R. 

[1] 


[•2] 


FARRAE  V.   The  EARL  of  WINTERTON(l). 

(5  Beav.  1—9;  S.  0.  6  Jur.  204.) 

Notwithstanding  s.  23  of  the  Wills  Act  (1  Vict.  c.  26),  a  valid  contract 
for  sale  by  a  testator  of  property  previously  bequeathed  by  his  will  works 
a  complete  ademption  of  the  bequest,  and  the  testator's  lien  upon  the 
property  for  any  unpaid  purchase-money  due  under  the  contract  doe«  not 
pass  to  the  devisee  of  the  property  by  the  bequest  under  that  section. 

The  question  in  this  case  was,  whether  a  sum  of  2,250Z.  3«.  9d. 
belonged  to  the  legal  personal  representatives  or  to  the  devisees  of 
the  testatrix  Ann  Chapman. 

She  made  her  will,  dated  the  17th  of  December,  1884,  and  thereby 
devised  certain  freehold  estates  to  trustees,  for  a  term  of  500  years, 
on  certain  trusts;  and  subject  to  the  term,  and  to  the  trusts  thereof, 
to  the  use  of  the  petitioners  Charlotte  Chapman,  Catherine  Chap- 
man, and  Jane  Chapman,  for  their  respective  lives,  as  tenants  in 
common,  and  after  the  death  of  any  one,  to  the  surviving  two  for 
their  respective  lives,  as  tenants  in  common,  *and  after  the  death 
of  two,  to  the  surviving  one  for  life ;  with  remainder  to  Adolphus 
Cottin,  in  fee;  and  she  appointed  the  petitioners  executrixes  of 
her  will. 

She  made  a  codicil  of  the  same  date,  and,  by  another  codicil, 
dated  the  24th  of  June,  1838,  reciting  that  Adolphus  Cottin  was 
dead,  she  devised  the  same  freehold  estates  (subject  to  the  trusts  to 
take  effect  antecedent  to  the  use  in  favour  of  Adolphus  Cottin  in 
fee),  to  the  use  of  the  Earl  of  Winterton  for  life,  with  remainder  to 
the  use  of  his  children. 

On  the  8th  of  January,  1889,  the  testatrix  entered  into  a  contract 
with  Luke  Farrar  and  others  ;  and  thereby,  in  consideration  of  the 
sums  of  2,2502.  and  8/.  18^.  to  be  paid  as  therein  mentioned,  she 
agreed  to  sell  to  them  the  freehold  ground  therein  described,  (being 
part  of  the  freeholds  devised  by  the  will  and  codicil) ;  and  it  was 
agreed,  that  on  receiving  payment  of  the  purchase-money,  the 
testatrix  would,  on  or  before  the  26th  day  of  June,  1889,  execute  a 
conveyance  of  the  land  to  the  purchasers  and  their  heirs. 

The  purchase  was  made  by  or  for  the  trustees  of  a  Wesleyan 
chapel,  and  the  purchase-money  was  to  be  paid  out  of  certain  funds 
standing  in  the  name  of  the  Accountant-General  of  the  Court  of 

801,  69  L.  J.  Ch.  426, 


(1)  In  re  Clowes  [1893]  1  Ch.  214, 
68  L.  T.   395,   0.  A. ;    in  re  Carter 


[1900]  I  Ch. 
82  L.  T.  526. 
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Exchequer ;  and  by  an  order  of  that  Court,  dated  the  22nd  of  April,      Farrab 
1839,  it  was  referred  to  the  Master,  to  inquire  whether  the  contract        xhb 
was  a  fit  and  proper  contract  to  be  carried  into  execution.  Wh^^rton 

The  Master,  by  his  report  dated  the  29th  of  June,  1889,  certified, 
that  the  contract  was  a  fit  and  proper  contract  to  be  carried  into 
execution,  and  that  it  would  be  proper  to  invest  part  of  the  funds  in 
Court  in  the  *purchase ;  and  he  found  that  a  good  title  could  be        [  -s  ] 
made  to  the  estate. 

The  report  was  confirmed  on  the  5th  of  July,  1889,  and  it  was 
then  ordered  that  the  Master  should  settle  a  proper  conveyance ; 
but  some  of  the  trustees  having  died,  new  trustees  were  appointed, 
and  before  the  draft  conveyance  had  been  settled  or  approved, 
Ann  Chapman,  the  testatrix,  died,  without  having  revoked  her  will 
and  codicils. 

At  the  date  of  the  will  and  codicils  and  of  the  contract,  and  at 
the  time  of  the  testatrix's  death,  the  legal  estate  in  the  freeholds 
comprised  in  the  contract  was  vested  in  Elizabeth  Wegg,  who,  after 
the  death  of  the  testatrix,  conveyed  it  to  the  trustees  of  the  will. 

A  bill  was  afterwards  filed  by  the  trustees  of  the  chapel,  against 
the  trustees  and  devisees  under  the  will  and  codicils,  praying  for  a 
specific  performance  of  the  contract;  and  by  a  decree  of  the 
Court  of  Exchequer,  dated  the  27th  of  March,  1841,  it  was  declared 
that  the  contract  ought  to  be  performed,  and  a  conveyance  was 
ordered  to  be  executed  to  the  purchasers ;  but  a  question  having 
arisen  as  to  whom  the  purchase-money  belonged,  it  was  ordered 
that  the  purchase-money  should  be  carried  over  to  an  account, 
to  be  entitled,  ''The  account  of  the  personal  representatives  or 
devisees  of  Ann  Chapman,  deceased." 

Certain  costs  were  to  be  paid  out  of  the  funds  standing  to  that 
account,  and  the  defendants  or  any  other  persons  were  to  be  at 
liberty  to  apply  touching  the  residue  of  the  fund,  after  paying  such 
costs,  as  they  should  be  advised. 

The  petitioners  who  were,  as  already  stated,  the  legal  personal         [  4  ] 
representatives  of  the  testatrix,  now  applied  to  have  the  residue  of 
the  fund  transferred  to  them. 

The  argument  turned  principally  on  the  effect  of  the  recent 
Statute  of  Wills  (1  Vict.  c.  26),  which  was  applicable  to  the  present 
case.  By  the  nineteenth  section,  it  is  enacted,  ''  that  no  will  shall 
be  revoked  by  any  presumption  of  an  intention,  on  the  ground  of 
an  alteration  in  circumstances." 

By  the  twenty-third  section  it  is  enacted,  ''  that  no  conveyance 
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or  other  act,  made  or  done  subsequently  to  the  execution  of  a  will 
of  or  relating  to  any  real  or  personal  estate  therein  comprised, 
except  an  act  by  which  such  will  shall  be  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to  such  estate 
or  interest  in  such  real  or  personal  estate  as  the  testator  shall  have 
power  to  dispose  of,  by  will,  at  the  time  of  his  death;"  and  by  the 
next  section,  the  will  is  to  speak  as  from  the  death  of  the  testator. 

Mr.  Tinney  and  Mr.  G.  Law,  in  support  of  the  petition  [cited 
WaU  V.  Blight  (i)] : 
The  testatrix  became  entitled  to  the  purchase-money,  bat 
had  no  beneficial  interest  in  the  estate  at  her  death.  The 
statute  does  not  apply,  for,  by  the  sale,  the  devise  was  adeemed, 
and  became  inoperative.  *  *  If  the  words  be  taken  literally, 
the  property  would  pass  to  the  devisee  in  a  case  in  which  the 
testator,  after  selling  and  conveying  to  the  purchaser,  took  a  mort- 
gage on  the  property  or  acquired  a  new  interest  therein.  *  * 
They  also  referred  to  KnoUys  v.  Shepherd  (2)  as  deciding  that  the 
devisee  of  an  estate  contracted  to  be  sold,  was  not  entitled  to  the 
purchase-money  beneficially. 

Mr.  Pemberton  and  Mr.  Dixon,  for  the  devisees : 

Before  this  statute,  a  contract  to  sell  revoked  the  devise  in  equity, 
but  not  at  law.  The  Legislature  has  now  interfered  and  expressly 
declared  the  contrary,  and  declares  that  nothing  but  a  revocation 
under  the  Act  shall  prevent  the  operation  of  the  will  on  a  devised 
estate,  or,  such  estate  and  interest,  in  such  real  estate  as  the  testator 
may,  at  his  death,  have  power  to  dispose  of  by  will.  *Th6  con- 
sequence is,  that  both  the  legal  and  equitable  interest  passed  in  the 
same  way  as  if  the  testatrix  had  expressly  devised  them.  The  lien 
on  the  estate  for  the  unpaid  purchase-money,  which  was  a  beneficial 
interest  in  the  estate  which  the  testatrix  had  the  power  of  devising 
at  the  time  of  her  death,  therefore  passed  to  the  devisees,  who  can 
only  be  compelled  to  part  with  the  legal  estate,  upon  payment  to 
them  of  the  unpaid  purchase-money.  There  can  be  no  ademption 
while  there  is  an  interest  on  which  the  will  can  operate ;  KnoUy$  v. 
Shepherd  depended  on  the  particular  terms  of  the  devise. 

Mr.  J.  H.  Law,  for  another  party. 


(1)  21  E.  E.  219  (1  Jac.  &  W.  500). 


(2)  Cited  21  E.  E.  222  (1  Jac.  &  W. 
499),  affinned  in  the  House  of  Lords. 
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Mr.  Tinney,  in  reply  referred  to  Arnold  v.  Arnold  (i),  and  an 
unreported  case  of  Cur  re  v.  Bowyer  (2). 

The  Master  of  the  Bolls  (after  stating  the  circamstances  of  the 
case)  said : 

The  petitioners,  who  are  the  legal  personal  representatives  *of  the 
testatrix,  now  apply  to  have  the  residue  of  the  fund  transferred  to 
them.  They  allege  that  by  the  contract,  the  testatrix  in  equity 
revoked  or  annulled  the  devise :  that  she  ceased  in  equity  to  have 
any  interest  in  the  property  sold,  and  that  the  purchase-money  due 
to  her  became  a  part  of  her  personal  estate,  and  was  such  at  the 
time  of  her  death. 

On  the  other  hand,  the  devisees,  stating,  as  the  fact  is,  that  the 
provisions  of  the  Act  for  the  amendment  of  the  laws  with  respect  to 
wills,  are  applicable  to  the  will  and  codicils  of  the  testatrix,  in 
consequence  of  the  last  codicil  being  executed  in  the  month  of 
June,  1838,  insist,  that  according  to  the  provisions  of  that  Act,  the 
will  is  not  revoked :  that,  in  fact,  an  interest  which  would  carry 
with  it  the  purchase-money  remained  in  the  testatrix,  and  make 
that  the  subject  of  the  devise. 

By  the  Act,  the  will  speaks  from  the  death  of  the  testator,  and 
all  property  which  a  testator  possesses  at  the  time  of  his  death 
passes  by  the  will ;  and  moreover,  there  are  express  enactments, 
that  no  will  shall  be  revoked  by  any  presumption  of  intention  on 
the  ground  of  an  alteration  in  circumstances,  or  otherwise  than  as 
in  the  Act  mentioned,  or  by  another  will  or  codicil,  or  some  writing 
declaring  an  intention  to  revoke  the  same. 

The  testatrix  entered  into  a  contract,  by  which  she  agreed  to 
alienate  her  whole  interest  in  the  estate ;  but  she  did  not,  in  any 

(1)  1  Br.  C.  C.  401. 


(2)  CURRE  V,  BoWYER. 

(5  Beav.  6,  «.) 

A.  contracted  to  sell  an  estate ;  the 
contract  was  valid  at  his  death,  but 
the  purchaser  lost  his  right  to  a 
specific  performance,  by  subsequent 
Indies :  Held,  that  the  estate  be- 
longed to  the  next  of  kin,  and  not 
to  the  heir-at-law. 

This  case  was  thus  stated  by  Mr» 
Tinuey,  who  had  been  counsel  in  the 
cause :  A  party  entered  into  a- contract 
for  the  sale  of  a  real  estate,  and  after- 
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wards  died  before  it  had  been  com- 
pleted. After  the  lapse  of  many  years, 
the  purchaser  filed  a  bill  for  specific 
X)erformance.  This  was  resisted  on 
the  groimd  that  the  contract  had  been 
improvident,  and  had  been  obtained 
at  an  under-value,  and  by  undue 
influence.  Sir  John  Leach,  however, 
held  that  the  contract  was  binding  at 
the  death  of  the  vendor,  but  that  by 
the  lapse  of  time,  and  by  his  laches, 
the  purchaser  had  lost  his  right  to 
have  a  specific  performance,  and  that 
the  estate  belonged  to  the  next  of  kin, 
and  not  to  the  heir-at-law. 
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of  the  ways  pointed  out  by  the  Act,  revoke  the  will  and  codicils  ; 
and  because  she  has  not  done  so,  the  argument  is,  that  the 
purchase-money,  as  representing  the  estate,  passed  by  the  devise  ; 
but  revocation,  in  the  manner  directed  by  the  Act,  is  not  *the  only 
mode  in  which  a  will  may  be  rendered  inoperative. 

If  she  had  conveyed  the  estate,  and  thereby  completed  the 
alienation,  the  will  would  have  had  no  operation  upon  it,  or  uix>n 
the  purchase-money ;  and  it  was  necessarily  admitted,  that  the 
will  could  not,  by  the  devise  of  the  land,  have  any  operation  upon 
that  part  of  the  purchase-money,  which  was  actually  paid  to  the 
testatrix  in  her  lifetime. 

The  question,  whether  the  devisees  can  have  any  interest  in  that 
part  of  the  purchase-money  which  was  unpaid,  depends  on  the 
rights  and  interests  of  the  testatrix  at  the  time  of  her  death.  She 
had  contracted  to  sell  her  beneficial  interest.  In  equity  she  had 
alienated  the  land,  and  instead  of  her  beneficial  interest  in  the 
land,  she  had  acquired  a  title  to  the  purchase-money.  What  was 
really  hers  in  right  and  equity  was,  not  the  land  but  the  money,  of 
which  alone  she  had  a  right  to  dispose ;  and  though  she  had  a  lien 
upon  the  land  and  might  have  refused  to  convey  till  the  money 
was  paid,  yet  that  lien  was  a  mere  security,  in  or  to  which  she  had 
no  right  or  interest,  except  for  the  purpose  of  enabling  her  to 
obtain  the  payment  of  the  money.  The  beneficial  interest  in  the 
land  which  she  had  devised  was  not  at  her  disposition ;  but  was, 
by  her  act,  wholly  vested  in  another,  at  the  time  of  her  death  ; 
and  the  case  is  clearly  distinguishable  from  cases,  in  which  testators, 
notwithstanding  conveyances  made  after  the  dates  of  their  wills, 
have  retained  estates  or  interests  in  the  property  which  remain 
subject  to  their  disposition. 

Being  of  opinion,  that  by  the  contract,  the  testatrix  must,  in  this 
Court  be  deemed  to  have  alienated  the  whole  of  her  beneficial 
interest  in  the  estate :  that  at  *the  time  of  her  death,  she  had  no 
beneficial  interest  in  the  land  at  her  disposition,  and  that  the  will 
only  passes  that  which  was  at  her  disposition,  I  am  of  opinion, 
that  the  devisees  of  the  land  have  no  interest  in  the  purchase-money, 
and  that  the  prayer  of  this  petition  must  be  granted. 
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LANGTON  V.  HORTON. 

(5  Beav.  9—22 ;  S.  C.  11  L.  J.  Ch.  233 ;  6  Jur.  357,  594.) 

A  bill  of  sale  of  a  whaler,  then  absent  on  a  fishing  adventure,  together 
with  all  masts  &c.  boats,  oars,  and  appurtenances :  Held,  not  to  pass  the 
cargo  of  oil  &c  acquired  during  the  adyenture. 

A  bill  of  sale  of  a  ship,  though  absolute  in  its  terms,  may,  notwith- 
standing the  Ship  Registry  Acts,  be,  in  equity,  held  a  mortgage,  if  such 
appears  to  have  been  tiie  real  intention  of  the  parties. 

A  mortgagee  out  of  possession  of  a  whaler  is  not  entitled,  as  against  the 
mortgagor  or  his  assignee  of  the  cargo,  to  an  allowance  for  the  use  of  the  ship. 

In  the  beginning  of  the  year  1837,  the  defendant  Mr.  Birnie, 
trading  under  the  firm  of  Alexander  Birnie  &  Co.,  was  considerably 
indebted  to  the  defendant  Mr.  Horton.  The  debt  was  secured  by 
acceptances  of  Birnie  which  were  then  running,  and  Birnie,  having 
occasion  for  further  advances,  requested  Horton  to  afford  him 
further  accommodation. 

At  that  time,  Birnie  was  the  owner  of  a  moiety  of  the  ship  Ann 
and  stores,  which  was  then  on  a  whaling  adventure  in  the  South 
Seas,  and  with  a  view  to  the  further  accommodation  which  Birnie 
required,  he  addressed  to  Horton  a  letter,  which  was  in  these  words : 

"  London,  27th  January,  1837. 

"  Deab  Sir, — From  the  diflBculty  at  present  existing  in  the  money 
market,  I  am  desirous  of  making  the  following  ^arrangement  with 
yon :  to  grant  you  a  bill  of  sale  of  the  moiety  I  hold  of  the  ship 
Ann  and  stores,  and  deposit  with  you  a  policy  of  insurance  for 
3,000/.  effected  in  the  Marine  Insurance  Company  on  that  vessel, 
and  to  value  on  you  in  bills,  to  the  extent  of  4,2002.,  which  bills  I 
engage  to  provide  for  when  at  maturity,  and  I  propose  to  pay,  out 
of  the  bills  drawn  on  you,  my  acceptances  falling  due  as  under : 

"  jei,230    7     6  due  1st  of  February. 
490    7    0  6th. 

496     5    0  13th  of  March. 

Your  further  putting  me  in  funds  for  850/.  as  soon  as  you  may  be 
able  to  do,  say  by  the  1st  of  March,'*  &c. 

The  proposal  made  by  this  letter  was  acceded  to  by  Mr.  Horton, 
and  was  the  foundation  of  the  transaction,  the  effect  of  which  was 
the  subject  of  contest  in  this  cause.  Mr.  Horton  accepted  four 
bills  of  exchange,  which  were  drawn  upon  him  by  Birnie  for  several 
sums  amounting  in  the  whole  to  4,200/.,  and  which  were  made  pay- 
able at  three  and  four  months.  Mr.  Birnie  executed  a  bill  of  sale, 
dated  the  27th  of  January,  1887,  whereby  it  was  purported,  that  in 
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Lanoton  consideration  of  4,200Z.  paid  by  Horton  to  Birnie,  he,  Bimie, 
HoBTON.  granted  and  sold  to  Horton,  his  thirty-two  sixty-fourth  parts  of  the 
ship  Ann,  then  on  a  voyage  to  the  Southern  Whale  Fishery, 
together  with  thirty-two  sixty-fourth  parts  of  all  and  singular  the 
masts,  sails,  sail-yards,  anchors,  cables,  ropes,  cords,  guns,  gun- 
powder, ammunition,  small  arms,  tackle,  apparel,  boats,  oars,  and 
appurtenances  whatsoever  to  the  ship  belonging,  or  in  anywise 
appertaining,  to  hold  the  same  to  Horton,  his  executors,  adminis- 
trators, and  assigns,  to  his  and  their  own  use,  and  as  his  and  their 
own  proper  goods  and  chattels  for  ever.  He  covenanted  for  further 
assurance.  Birnie  at  the  same  time  deposited  the  policy  of  assurance 
[  *ii  ]  with  Horton,  who,  on  *the  1st  of  February,  1887,  caused  the  bill 
of  sale  to  be  duly  registered  at  the  Custom-house. 

The  four  bills  were  not  paid  when  they  came  to  maturity,  but 
were  renewed  four  several  times,  the  stamps,  interest,  and  com- 
mission being  charged  to  Birnie. 

On  the  occasion  of  the  last  renewal,  Horton  became  the  drawer 
and  Birnie  the  acceptor  of  the  bills.  In  June,  1888,  Birnie  became 
insolvent,  and  he  neither  paid  the  substituted  bills  nor  provided 
funds  for  their  payment. 

Down  to  his  insolvency  Birnie  acted  as  the  owner  of  the  ship,  and 
he,  with  the  knowledge  of  Horton,  made  payments  on  behalf  of  the 
seamen,  and  for  keeping  up  the  insurance  on  the  ship. 

After  the  insolvency  Horton  claimed  to  be  the  absolute  owner. 
On  the  28rd  of  June,  1838,  he  wrote  to  the  captain  stating  that  he 
had  become  the  owner,  and  from  that  time  continued  to  make  the 
different  payments  on  behalf  of  the  ship,  and  for  the  insurance, 
and,  in  short,  acted  as  the  absolute  owner. 

In  July,  1889,  Birnie  assigned  the  same  half  of  the  ship,  and 
also  of  the  oil  and  cargo  to  the  plaintiffs  for  securing  8,000/.,  and 
they  immediately  gave  notice  to  the  defendant.  The  plaintiffs 
tendered  their  mortgage  at  the  Custom-house  for  registration,  but 
the  comptroller  refused  to  register  it,  on  the  ground  that  the 
defendant  Horton  appeared  on  the  register  to  be  the  absolute  owner 
of  the  ship. 

The  ship  having  arrived  in  London  on  the  9th  of  July,  1889,  the 
defendant  took  possession  of  it  and  of  the  cargo,  and  he  afterwards 
sold  them,  and  retained  the  produce. 
p2j  The  plaintiffs,  alleging  that  the  bill  of  sale  of  the  27th  of 

January,  1887,  though  absolute  in  form,  was  intended  to  operate 
only  by  way  of  mortgage,  or  security  for  payment  of  the  bills  which 
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had  been  accepted  by  Mr.  Horton,  and  that  the  bill  of  sale  com-  langton 
prised  only  Bimie's  moiety  of  the  ship,  tackle,  and  appurtenances,  hoeton. 
and  did  not  give  to  Mr.  Horton  any  interest  whatever  in  the  cargo, 
filed  this  bill  against  Horton  and  Birnie,  whereby  they  prayed  for 
an  account  of  the  cargo  brought  home  by  the  ship  Amiy  and  of  the 
monies  received  in  respect  thereof  by  the  defendant  Horton ;  and 
that  Horton  might  be  decreed  to  pay  to  the  plaintiffs,  as  trustees 
under  the  indenture  of  July,  1839,  executed  by  the  defendant 
Birnie,  a  moiety  of  the  residue  of  such  monies,  after  deducting  a 
dae  proportion  of  payments  made  by  him  on  account  of  the  master 
and  crew  of  the  ship,  and  of  the  insurances;  and  might  be  decreed  to 
deliver  up  to  the  plaintiffs  any  part  of  the  moiety  of  the  cargo  which 
might  remain  unsold ;  and  that  an  account  might  be  taken  of 
the  money  due  to  Horton  on  mortgage  of  the  moiety  of  the  ship, 
and  for  other  relief. 


There  was  some  parol  evidence  entered  into  as  to  the  intention  [  ^^  ] 
of  Birnie  and  Horton  when  they  entered  into  the  arrangement  of 
the  27th  of  January,  1887,  which  it  is  not  necessary  to  state,  as  the 
Court,  as  will  be  seen  in  the  judgment,  concluded,  from  the  whole 
of  the  circumstances,  that  a  mortgage  and  not  a  sale  was  intended 
by  the  parties. 

The  amount  of  the  debt  due  from  Birnie  to  Horton,  was  admitted 
to  exceed  the  value  of  the  half  of  the  ship  and  appurtenances, 
exclusive  of  the  cargo. 

***** 

The  bill  of  sale  to  Horton  did  not  profess  to  pass  the  cargo 
acquired  or  to  be  acquired.  The  words  "  all  *masts  &c.  and  [  *ii  ] 
appurtenances  '*  are  insufficient  for  that  purpose,  and  the  expression 
"appurtenances,"  must  be  construed  with  reference  to  the  other 
words  with  which  it  is  associated,  and  which  relate  to  the  equip- 
ment only.  Again,  cargo  acquired  by  a  ship,  will  not  pass  as 
incidental  to  a  ship ;  it  is  not  like  freight  which  is  the  mere  rent 
for  the  use  of  the  ship,  but  is  the  result  of  a  trading  speculation  of 
the  owner.     ♦    ♦     * 

Mr.  O.  Turner,  Mr.  J.  Russell,  and  Mr.  E.  R.  Adams,  for  the 
defendant  Horton,  contended  that  the  transaction  was  one  of  con- 
ditional sale,  and  not  of  mortgage.  [They  cited  QaQiman  v. 
Orierson  (i)  and  other  cases  on  that  point.] 

(1)  12  B.  B.  82  (2  Ball  &  B.  275). 
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Langton         Secondly,  that  the  oil  and  other  cargo  passed  by  the  assignment, 
HoRTON.      as  one  of  the  **  appurtenances."    [They  cited  Morrison  v.  Parsons  (i) , 
[  15  ]        Case  V.  Davidson  (2),  and  other  cases  mentioned  in  the  judgment 
on  that  point.] 

Thirdly,  that  the  registry  was  conclusive  evidence  of  the  owner- 
ship :  Ex  parte  Yallop  (8)  ;  and  that,  on  principles  of  public  policy, 
the  Court  could  not  give  relief  against  the  evidence  of  the  registry. 
[They  cited  Meataer  v.  (rillespie  (4),  and  other  cases  on  that  point.] 

[  i<»  ]  Mr.  Rolty  for  the  defendant  Bimie,  supported  the  plaintiffs* 

case. 

Mr.  Pernherton,  in  reply. 

AprU  18.      The  Masteb  of  the  Bolls  : 

As  it  is  admitted  that  the  debt  due  from  Bimie  to  Horton 
exceeds  the  whole  value  of  Birnie's  moiety  of  the  ship  and  appar- 
tenances,  exclusively  of  the  cargo,  it  is  clear  that  if  there  were  no 
question  as  to  the  cargo,  it  would  be  immaterial  to  either  party 
whether  the  transaction  ought  to  be  deemed  a  sale  or  mortgage, 
because,  in  either  case,  Horton  would  be  entitled  to  the  whole  value 
of  Birnie*s  moiety  of  the  ship  and  appurtenances. 

I  have,  however,  thought  it  right  to  consider  what  was  the  inten- 
tion of  those  parties,  and  the  nature  of  the  contract  between  them, 
independently  of  the  mere  legal  effect  of  the  bill  of  sale. 

From  the  claims  which  they  respectively  make,  it  is  plain  that 
[  *17  ]  the  bill  of  sale  does  not  constitute,  or  is  not  *evidence  of  the  whole 
contract  which  subsisted  between  them.  Even  the  case  of  Mr. 
Horton  requires  him  to  go  out  of  the  bill  of  sale,  to  support  his 
proposition  that  the  sale  was  conditional ;  and  on  considering  the 
transactions  which  took  place  between  Mr.  Bimie  and  Mr.  Horton, 
from  the  date  of  Birnie's  letter  the  27th  day  of  January,  1887, 
until  the  time  when  Birnie's  embarrassments  became  fully  known, 
I  have  no  doubt  the  transaction  was  intended  to  be,  and  was  by 
both  parties  understood  to  be,  a  security  or  mortgage,  and  not 
otherwise  a  sale  absolute  or  conditional.  If,  as  Horton  says,  the 
ship  was  intended  to  be  Horton's  unless  Bimie  provided  cash  for 
the  bills  when  at  maturity,  and  if  cash  was  not  then  provided  for 
them,  then,  according  to  his  case,  the  moiety  would  have  become 

(1)  11  E.  R.  622  (2  Taunt.  407).  (3Beav.  343). 

(2)  17  B.  B.  280  (5  M.  &  S.  79),  but         (3)  10  R.  B.  24  (15  Ves.  60). 
see  Stephenson  v.  Dowaon,  52  B.  B.  149.  (4)  8  B,  B.  2&1  (11  Yes.  626). 
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absolately  his,  on  the  bills  becoming  due  and  not  being  paid  ;  but  Lanoton 
no  such  claim  was  then  made  by  Horton.  Birnie  wanted  cash  to  hobton. 
take  up  the  bills,  and  he  obtained  cash  upon  renewed  acceptances 
granted  by  Horton  himself.  In  one  view  of  this  case  it  might  be 
considered,  that  Birnie  having  provided  cash,  though  with  Horton  s 
assistance,  had  performed  the  alleged  condition,  and  so  was  entitled 
to  a  retransfer  of  a  moiety  of  the  ship,  and  that  the  bill  of  sale 
was  continued,  or  a  retransfer  not  called  for,  in  order  that  there 
might  be  security  for  the  payment  of  the  renewed  acceptances ; 
but  there  is  no  evidence  of  any  new  agreement,  and  Birnie  was 
from  time  to  time  charged  with  commission,  with  stamps,  and  with 
the  expense  of  renewals ;  the  insurance  was  continued  in  his  name, 
and  he  made  payments  and  allowances  to  the  families  of  the 
sailors.  All  these  acts  are  consistent  with  his  being  owner,  subject 
to  a  mortgage,  or  security,  but  wholly  inconsistent  with  the  notion 
of  Horton  having  become  the  owner  by  breach  of  condition ;  and 
having  regard  to  them,  and  the  other  evidence  in  the  cause,  I  am 
of  opinion  that  this  was  intended  and  *understood  to  be,  not  a  F  'i^  j 
sale  absolute  or  conditional,  otherwise  than  as  a  sale  for  the  pur- 
pose of  mortgage  or  security  is  to  be  considered  as  a  conditional 
sale ;  and  even  if  the  transaction  were  to  be  considered  as  a  con- 
ditional sale  in  the  sense  that  the  ship  might  be  redeemed  only  in 
a  limited  time  and  by  the  performance  of  a  particular  condition, 
I  incline  to  think,  that  by  the  transaction  which  subsequently  took 
place  between  the  parties,  the  condition  ought  to  be  considered  as 
waived,  and  that  Birnie  was  entitled  to  redeem  on  payment  of 
what  was  due  on  the  bills. 

But  it  was  argued,  that  whatever  might  be  the  intention  of  the 
parties,  the  transaction  must,  under  the  Ship  Begistry  Acts,  be 
deemed  to  be  an  absolute  sale  entitling  Horton  to  the  property  as 
purchaser,  notwithstanding  any  contract  of  his  to  permit  Birnie  to 
redeem,  and  that  this  Court  ought  not  to  interfere  in  such  a  case 
as  this,  nor  indeed  in  any  case,  however  fraudulent. 

The  statute  of  the  8  &  4  Will.  IV.  c.  55,  ss.  85,  42,  43,  provides, 
that  the  bill  of  sale  of  a  ship  or  any  share  thereof,  after  the 
particulars  have  been  entered  in  the  Book  of  Begistry,  shall  be 
vahd  and  effectual  to  pass  the  property  thereby  intended  to  be 
transferred,  against  every  person  and  to  all  intents  and  purposes, 
except  subsequent  purchasers  and  mortgagees,  who  shall  first 
procure  an  indorsement  to  be  made  on  the  certificate,  as  in  the 
Act  mentioned;  and  further  provides,  that  in  the  case  of  mortgages, 
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Langton  the  collector  and  comptroller  of  the  port  where  the  ship  is  regis- 
HoRTON.  tered,  shall,  in  the  entry  in  the  Book  of  Eegistry,  and  also  on  the 
certificate  of  registry,  express  that  the  transfer  was  made  only  &s 
security  or  by  way  of  mortgage ;  and  that  in  such  cases,  and  except 
for  certain  purposes,  the  mortgagor  and  not  the  mortgagee  Bhall 
t  *19  ]  be  deemed  to  be  the  owner  of  the  ship,  *and  that  the  rights  of 
the  mortgagee  are  not  to  be  affected  by  the  bankruptcy  of  the 
mortgagor,  notwithstanding  his  reputed  ownership. 

When  the  transfer  is  not  expressed  to  be  by  way  of  mortgage  and 
security,  the  protection,  which  the  Act  intended  to  afford  to  the 
mortgagee  against  the  creditors  of  a  bankrupt  shipowner,  is  not 
obtained,  and  the  vendee,  appearing  on  the  registry  to  be  owner, 
may  be  subject  to  all  the  liabilities  which  belong  to  him  in  that 
character ;  but  it  may,  I  think,  well  be  doubted,  whether,  under  the 
provisions  of  the  Act,  there  can  be  any  vaUd  mortgage,  in  any  case, 
in  which  the  parties  do  not  secure  to  themselves  the  protection 
which  the  statute  gives  by  the  mode  of  proceeding  which  is  therein 
directed.  I  do  not,  however,  think  that  the  circumstances  of  this 
case  make  it  necessary  for  me  to  express  any  opinion  on  the  subject. 

As  I  have  already  stated,  the  only  question  which  is  to  be  decided 
with  a  view  to  the  relief  prayed,  is,  whether  Mr.  Horton  has  any 
interest  in  the  cargo. 

The  bill  of  sale  purported  to  grant  the  moiety  of  the  ship  masts, 
sails,  tackle,  apparel,  boats,  oars,  and  appurtenances. 

It  is  admitted,  that  independently  of  special  contract,  the  sale  or 
mortgage  of  a  ship  will  carry  freight  accruing  due  at  the  time 
of  the  sale,  or  after  possession  is  taken  by  a  mortgagee.  And  upon 
the  hypothesis  of  sale  it  is  argued  that,  by  the  word  '' appur- 
tenances,'' all  stores  would  pass,  and  that  the  ship  and  stores 
having  become  the  property  of  Horton,  he  became  entitled  to  the 
subsequently  acquired  cargo.  It  is  said,  that,  in  the  voyages  or 
[  *20  ]  adventures  of  whale  ships,  the  cargo  ^constitutes  the  whole 
earnings  of  the  ship ;  that  such  earnings  are  incident  to  the  ship 
as  much  as  freight,  and  that  no  distinction  can  be  made  between 
subsequently  acquired  cargo  and  subsequently  earned  freight. 

The  case  upon  the  ship  Dundee,  upon  which  we  have  judgments 
by  Lord  Stowell  (i)  and  by  Lord  Tenterdbn  (2),  has  only  gone  to 
the  extent  of  establishing,  that  under  the  Act  53  Geo.  III.  c.  159, 
in  the  expression,  '*  the  ship  and  her  appurtenances,"  the  word 
''appurtenances"   must    be  construed    to  extend    to  any  thing 

(1)  1  Hagg.  109,  126.  (2)  29  R  R.  203  (5  B.  &  C.  162). 
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belonging  to  the  owners,  which  is  on  board  a  ship,  for  the  accom-  lanoton 
plishment  of  the  object  of  the  voyage  and  adventure  on  which  she  horton. 
is  engaged.  But  the  cargo  is  itself  the  object  and  purpose  of  the 
adventure,  not  something  provided  as  a  means  for  the  attainment 
of  the  object.  I  cannot  construe  the  cargo  as  something  appur- 
tenant to  the  ship,  although  it  is  that  which  the  ship  carries,  and 
for  the  attainment  of  which  the  ship  and  its  appurtenances  were 
provided.  And  I  cannot  consider  cargo  of  this  kind  as  freight 
incident  to  the  employment  of  the  ship,  and  as  necessarily  passing 
by  the  transfer  on  sale. 

Freight  is  the  reward  which  the  law  gives  for  carrying  goods. 
It  arises  upon  a  contract  for  the  conveyance  of  merchandise,  which 
is  said  to  be  in  its  nature  an  entire  contract,  so  that,  as  a  general 
rule  subject  to  some  exceptions  and  to  special  agreements,  until 
the  contract  is  completed  by  the  delivery  of  the  goods  at  the  place 
of  destination,  nothing  can  be  demanded  for  the  freight.  When  a 
ship  at  sea  is  sold,  the  seller  is  subject  to  an  obligation,  as  well  as 
entitled  to  a  profit,  in  respect  of  the  freight  accruing  due.  And  the 
duty  and  the  profit  *may  well  be  held  to  pass  together  with  the  [  "21  ] 
ship,  by  means  of  which  the  duty  is  to  be  performed,  and  the 
profit  to  be  acquired.  Nevertheless,  the  title  to  the  freight  and 
the  title  to  the  ship  are  often  separate,  and  the  argument  founded 
on  analogy  to  the  case  of  freight  does  not  rest  on  a  sure  foundation. 

The  cargo  of  a  whale  ship  is  an  acquisition,  from  time  to  time, 
made  by  the  employment  of  the  ship  and  of  the  crew ;  but  there  is 
nothing  in  the  nature  of  a  contract  for  the  conveyance  of  merchan- 
dize ;  the  employment  of  the  ship  is  not  governed  by  a  contract 
with  other  persons,  but  subject  to  the  directions  of  the  owners, 
who  may  be  under  no  obligations  to  complete  the  voyage,  or  to 
continue  the  employment  of  the  ship,  any  longer  than  suits  their 
own  convenience  or  interests.  Supposing  that,  at  the  time  of  sale, 
the  ship  is  engaged  on  her  adventure,  such,  if  any,  part  of  the 
cargo  as  is  then  acquired  is  already  the  property  of  the  owners,  and 
if  intended  to  be  sold,  ought  to  be  expressly  named  or  described  in 
the  transfer;  and  as  to  such  parts  of  the  cargo  as  may  be  after- 
wards acquired,  it  is  acquired  under  the  directions,  and  by  means 
of  liabilities  of  the  owners,  which,  as  it  appears  to  me,  do  not 
necessarily  enure  to  the  benefit  of  the  purchaser,  without  an 
express  stipulation  for  the  purpose.  Between  the  inconveniences 
of  determining,  in  the  absence  of  express  contract,  what  may  be 
due  to  the  purchaser  for  the  employment  of  the  ship,  in  acquiring 
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a  cargo  for  the  seller  after  the  sale,  and  the  inconvenience  of  giving 
to  the  purchaser,  under  the  description  of  the  ship,  the  uncertain 
cargo  acquired  at  the  time  of  the  sale,  and  which  may  afterwards 
be  acquired,  I  incline  to  think  that  the  first  is  the  least ;  bat, 
independently  of  that,  it  does  not  appear  to  me  that  the  cargo  of 
a  ship,  or  that  which  it  carries,  can  *be  considered  as  part  of,  or 
as  an  incident  to  the  ship  itself. 

I  am  therefore  of  opinion  that  it  does  not  pass  by  an  assign- 
ment of  the  ship  and  its  appurtenances  without  any  specification 
or  allusion  to  the  cargo.  And  that  the  plaintiffs  are  entitled  to  the 
account  which  they  ask  of  the  moiety  of  the  cargo. 

Mr.  Turner  asked  that  an  allowance  might  be  made  to  the 
defendant  for  the  use  of  the  ship  during  the  whaling  expedition. 

Thb  Mabtbr  of  the  Bolls: 

That  claim  would  depend  on  the  transaction  being  a  sale.  I  am 
of  opinion  that  it  was  a  mortgage.  If  it  becomes  necessary,  I  must 
so  decide  it. 


1842. 
Feb,  26. 
March  8. 

Bolls  Court, 

Lord 

Lanodalb, 

M.U. 

,[22] 


COOKSON  V.  EEAY. 

(5  Beav.  22—34.) 

[See  the  report  of  this  case  on  appeal  to  the  House  of  Lords 
under  the  title  of  Cookaon  v.  Cookson,  in  12  CI.  &  Fin.  121,  where 
some  passages  from  the  judgment  of  the  Master  of  the  Bolls, 
reported  in  5  Beavan,  will  be  found,  and  where  part  of  that 
judgment  was  questioned  on  the  appeal.] 


1842. 
March  6. 

HoIU  Court, 

Lord 

Langdale, 

M.R. 

[36] 


ACEY  V.  SIMPSON  (l). 

(5  Beav.  35—36.) 

A  legacy  to  a  widow  in  lieu  of  dower  or  thirds  at  oommon  law  or  by 
custom,  has  no  priority  over  other  legacies,  where  the  testator  leaves  no 
real  estate. 

A  TESTATOR  gave  his  widow  a  legacy  of  502.,  and  an  annuity  of 
lOOZ.  for  life  ;  and  he  declared  that  the  said  annuity  should  be  paid 
without  any  deduction,  ''and  should  be  accepted  and  taken  by  his 
said  wife  in  lieu  and  full  satisfaction  of  and  for  all  dower  or  thirds 


(1)  And  since  the  Dower  Act  the 
widow's  priority  is  dependent  upon 
her  having  an  enforceable  daim   to 


dower :  In  re  Greenwood  [1892]  2  Ch. 
295,  61  L.  J.  Ch.  668,  67  L.  T.  76.— 
O.  A.  a 
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at  common  law  or  by  custom,  which  she  might  otherwise  claim 
from  or  upon  all  or  any  of  his  real  estates." 

There  was  a  deficiency  of  assets  to  pay  all  the  legacies  ;  and  the 
question  was,  whether  the  usual  rule  was  to  prevail,  that  the 
widow's  annuity  should  take  in  priority  of  the  other  legacies  (i). 

It  appeared  that  there  were  no  real  estates  out  of  which  the 
widow  was  dowable. 

Mr.  Pemberton  and  Mr.  Mylne,  for  the  plaintiff,  insisted,  that 
the  widow  was  not  a  purchaser,  as  there  were  no  real  estates,  and 
that  she  ought  to  come  in  pari  passu  with  the  other  legatees. 

Mr.  Kindersley  and  Mr.  Smythe,  for  the  widow,  admitted  that 
they  could  not  successfully  maintain  the  contrary. 

The  Master  of  thb  Bolls  was  of  the  same  opinion,  and  decreed 
accordingly. 


ACKY 

r. 
Simpson. 


[36] 


UNDEEWOOD  v.  HATTON. 

(5  Beav.  36—40.) 

An  estate  was  administered  under  the  Court,  and  all  claims  being 
provided  for,  the  devisee  was  let  into  possession.  A  further  claim  was 
afterwards  made  against  the  estate.  Held  that  the  trustees  of  the  will 
were  not  justified,  of  their  own  authority,  in  taking  possession  to  provide 
for  it. 

Where  the  Court  administers  the  assets,  the  trustees  are  protected 
against  all  claims  on  the  testator's  estate,  but  legatees  still  remain  liable 
in  respect  of  their  beneficial  interest. 

This  petition  was  presented  by  William  Underwood,  the  devisee, 
and  Elizabeth  Arrowsmith,  the  annuitant  under  the  will  of  William 
Underwood,  deceased,  and  it  prayed  that  John  Hatton,  one  of  the 
trustees  under  the  same  will,  might  pay  to  Elizabeth  Arrowsmith 
a  half  year's  payment  in  respect  of  her  annuity,  and  to  the 
petitioner  William  Underwood  the  remainder  of  the  Michaelmas 
rent  received  by  Hatton,  and  that  the  trustees  might  be  directed 
not  to  interfere  with  the  possession  of  the  house,  or  the  receipt  of 
the  rents  of  the  house. 

The  testator,  William  Underwood,  died  in  February,  1830,  having 
made  a  will,  whereby  he  gave  and  devised  his  estates  to  John 
Hatton  and  John  Craven,  on  trust  to  pay  his  debts  and  legacies, 
and  out  of  the  rent  of  a  copyhold  house  at  Cheltenham  to  pay  50Z. 
a  year  to  Elizabeth  Arrowsmith  for  life  ;  to  maintain  the  plaintiff 

(1)  See  Heath  y.  Dendy,  25  B.  B.  135  (1  Buss.  543),  and  the  cases  there  cited. 
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Underwood    out  of  the  residue  of  the  rents,  till  he  attained  the  age  of  twenty - 
Hatton.      three  years,  to  accumulate  the  remainder  for  his  benefit,  and  after 
he  attained  that  age,  to  suffer  him  to  receive  the  rents  for  his 
life,  subject  to  the  payment  of  the  annuity  of  50Z.  to  Elizabeth 
Arrowsmith,  and,  after  his  death,  upon  certain  other  trusts. 
r  37  ]  By  a  decree  in  the  Court  of  Exchequer  pronounced  in  1838,  the 

will  was  established,  the  usual  accounts  were  directed  to  be  taken, 
and  a  receiver  of  the  rents  and  profits  of  the  copyhold  estate  at 
Cheltenham  was  appointed. 

The  Master  reported  that  no  debts  had  been  proved  before  him, 
but  that  certain  sums  were  due  to  the  defendants  Hatton  and 
Craven  and  to  certain  legatees.  By  the  decree  on  further  directions 
dated  the  18th  of  February,  1834,  directions  were  given  for  pay- 
ment of  the  costs  of  suit,  and  of  the  sums  due  to  Hatton  and 
Craven,  and  it  was  ordered  that  the  receiver  should  be  con- 
tinued, and  declared  that  William  Underwood,  on  attaining  his 
age  of  twenty-three  years,  would  be  entitled  to  the  accumulations 
of  the  personal  estate,  and  to  the  accumulations  of  the  rents  of 
the  real  estate ;  and,  subject  to  the  annuity  to  Elizabeth  Arrow- 
smith,  would  be  entitled  to  the  rents  and  profits  of  the  real  estate 
for  his  life. 

The  plaintiff  having  attained  his  age  of  twenty-three  years  on  the 
5th  of  April,  1834,  an  order  was  made  by  the  Court  of  Exchequer 
in  the  following  month  of  June,  whereby  certain  sums  were 
ordered  to  be  transferred  to  him,  and  the  receiver  was  discharged, 
and  soon  afterwards  the  trustees  Hatton  and  Craven  let  the 
plaintiff  into  possession  of  the  estate,  and  he  remained  in  quiet 
possession  up  to  the  month  of  September,  1841. 

It  appeared  that  Underwood,  the  testator,  was  the  execut-or  of 
the  will  of  Thomas  Wallace,  and  in  April,  1841,  the  petitioner 
Underwood  was  informed  by  the  solicitor  of  Hatton  and  Craven, 
that  a  part  of  the  funds  which  had  been  transferred  to  the  plain- 
tiff under  the  order  of  June,  1884,  as  being  part  of  the  estate 
[  •s^  ]  of  Underwood  the  testator,  did,  in  fact,  belong  to  the  estate  'of 
Wallace ;  and  the  plaintiff  being,  on  investigation,  satisfied  that 
the  information  was  correct,  submitted  to  the  claim,  and  paid  the 
amount. 

But  whilst  that  inquiry  was  pending,  the  solicitor  of  Hatton  and 
Craven  called  on  the  plaintiff  Underwood  to  make  good  other 
claims,  amounting  to  nearly  120Z.,  which  they  alleged  to  be  due 
from  the  testator  Underwood  to  persons  claiming  under  the  will 
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of  Wallace;  and  the  plaintiflf  having  disputed  these  claims  and  Underwood 
refused  to  satisfy  them,  Hatton  and  Craven  gave  notice  to  the  hattok. 
occupying  tenant  to  pay  the  rent  to  them,  and  prevailed  on  her 
to  do  so;  and  they  procured  themselves  to  be  admitted  to  the 
copyhold  premises,  with  the  view  of  enforcing  the  claims  which 
they  alleged  to  be  just  debts ;  and  they  insured  the  premises 
for  1,050L  A  half  year's  annuity,  payable  to  Elizabeth  Arrow- 
smith,  not  having  been  paid,  this  petition  was  presented  by  Mr. 
Underwood  and  Mrs.  Arrowsmith,  praying  for  payment  of  what 
was  due  for  the  annuity  to  Mrs.  Arrowsmith,  and  payment  of  the 
remainder  of  the  rent  to  Mr.  Underwood,  and  that  the  trustees 
might  be  directed  not  to  interfere  with  the  possession  of  the  house, 
or  the  receipt  of  the  rents  of  the  house. 

Mr,  Pemberton  and  Mr.  Hall,  in  support  of  the  petition,  said, 
that  the  account  of  the  testator's  debts  had  been  taken  under  the 
decree  of  the  Court  of  Exchequer,  and  that  no  such  debt  as  that 
now  claimed  had  appeared  to  be  due ;  that  if  any  such  debt  ever 
was  due  (which  they  did  not  admit),  it  had  long  since  ceased  to 
be  recoverable.  That  the  decree  of  the  Court  of  Exchequer  had 
declared  Underwood  to  be  entitled  to  the  rents  of  the  house,  sub- 
ject to  the  annuity  to  Elizabeth  Arrowsmith,  which  he  had  duly 
and  regularly  paid;  that  pursuant  to  the  decree  and  the  right 
thereby  declared,  the  receiver  had  been  discharged,  and  Underwood 
had  *been  let  into  possession,  and  that  his  possession  could  not  [  *39  ] 
now  be  disturbed  by  the  trustees,  without  violating  his  rights  as 
declared  by  the  decree  ;  and  that  if  they  had  any  just  demand 
against  him  in  respect  of  the  estate,  they  should  have  applied  to 
the  Court  for  relief,  and  to  have  the  receiver  re-appointed. 

Mr,  Kindersley  and  Mr.  Geldart,  for  the  defendants  Hatton  and 
Craven,  alleged,  that  a  debt  was  really  due  from  the  estate  of 
Underwood  the  testator  to  the  estate  of  Wallace ;  and  that  it  was 
their  duty  and  right,  as  trustees  of  the  will  of  Underwood,  to  pay 
the  debt,  and  for  that  purpose  to  take  and  hold  possession  of  the 
property  till  they  had  been  enabled  to  pay  the  debt  and  the  expenses 
of  admittance  and  insurance. 

The  Master  of  the  Rolls  :  Mtnch  9. 

As  the  right  of  the  petitioner  Underwood  has  been  declared  by 
the  Court,  in  a  suit  between  him  and  the  trustees  Hatton  and 
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Undbbwood    Craven,  his  poBsession,  founded  upon  that  right,  is  not  to  be 
Hatton.      disturbed  without  lawful  cause. 

It  must  be  admitted,  that  notwithstanding  the  accounts  which 
have  been  taken,  and  the  declaration  which  has  been  made,  there 
may  still  be  subsisting  lawful  and  just  claims  against  the  estate  of 
the  testator  Underwood ;  and  if  the  persons  entitled  under  the  will 
of  Wallace  have  just  subsisting  claims  against  the  estate  of 
Underwood,  there  is  nothing  to  prevent  them  from  prosecuting 
these  claims,  for  although  Hatton  and  Craven,  the  trustees  of 
Underwood,  are  protected  (i),  the  petitioner  Underwood  the  devisee 
is  not  (2). 
[  ^^  ]  But  the  claims,  if  contested  by  the  petitioner,  must  be  established 

against  him ;  and  under  the  circumstances  which  have  taken  place, 
I  do  not  think  that  it  is  enough  for  the  trustees  to  say,  we  are 
satisfied  that  the  debt  is  due,  and  you  must  pay  it.  I  think  that 
the  petitioner  is  not  bound  by  the  admission  of  the  trustees  and 
executors,  and  if  he  has  a  just  defence  to  the  claim,  I  think  that 
they  have  no  right  to  use  their  powers,  arising  from  the  possession 
of  the  legal  estate,  in  such  a  manner  as  to  deprive  him  of  that 
defence. 

Although  the  accounts  have  been  taken,  and  the  fund  was 
cleared  to  the  satisfaction  of  the  Court,  I  will  not  venture  to  say 
that  all  duty  of  the  trustees,  except  for  the  petitioner,  terminated ; 
because  I  conceive  that  circumstances  might  occur,  in  which,  not- 
withstanding all  that  has  taken  place,  it  might  have  been  proper, 
and  the  duty  of  the  trustees  to  apply  to  the  Court  for  directions 
upon  some  unexpected  contingency ;  but  I  am  of  opinion,  that  after 
the  proceedings  which  took  place,  the  trustees  had  no  right,  of  their 
own  authority,  for  the  purpose  of  enforcing  claims  which  could  not 
be  established  against  themselves,  and  by  means  which  would 
deprive  the  petitioner  of  any  just  defence  which  he  may  have,  to 
take  the  matter  into  their  own  hands,  and  use  the  legal  estate, 
which  ought  to  be  the  protection  of  the  petitioners,  against  them, 
for  the  purpose  of  enforcing  an  adverse  claim. 

I  must,  therefore,  order  the  respondents  to  account  for  the  rents 
which  they  have  received ;  order  them  not  to  interfere  further  with 
the  possession,  or  with  the  receipt  of  the  rents  of  the  house ;  and 
order  them  to  pay  the  costs  of  this  petition. 

(1)  KnatchbuH    v.     Fearnhead,     45  (2)  Gillespie  v.  Alexamter,  27  R.  R. 

B.  B.  230  (3  My.  &  Cr.  126).  3d  (3  Busa.  130). 
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EVANS  V.   HAERI8. 

(5  Beav.  45—47.) 

A  limited  fund  was  given  to  A.  B.  until  some  child  of  his  should  attain 
twenty -one,  and  1,000/.  Consols  was  to  be  paid  thereout  to  each  of  his 
children  as  they  attained  twenty-one.  The  fund  was  insufficient  to 
provide  for  all  the  children.  A  child  attained  twenty-one :  Held  that  he 
was,  notwithstanding  the  deficiency,  entitled  to  1,000/.  Ck>nsols. 

A.  B.  had  issue  at  the  death  of  the  testatrix.  Held,  also,  that  the 
children  bom  after  her  death  were  also  entitled. 

The  testatrix,  by.  her  will,  dated  in  1819,  gave  to  trustees  the 
sums  of  6,000Z.  3  per  cent.  Consolidated  Bank  Annuities,  and  5,0002. 
4  per  cent.  Bank  Annuities,  upon  trust  to  pay  the  dividends  to  her 
nephew  Solomon  Harris  during  his  life  or  until  some  child  of  his 
should  attain  his  or  her  age  of  twenty-one  years,  and  when  and  as 
such  of  his  children  should  attain  his  or  her  age  of  twenty-one 
years,  to  pay  or  transfer  to  each  such  child  the  sum  of  l,000i. 
3  per  cent.  Consolidated  Bank  Annuities,  out  of  the  principal  of  the 
said  trust  funds,  and  the  dividends  of  the  residue  of  the  said  trust 
funds  were  to  be  paid  to  her  said  nephew  for  his  life.  And  from 
and  after  his  decease,  in  case  he  should  leave  at  his  decease  any 
child  or  children  under  the  age  of  twenty-one  years,  ''^to  set  apart 
for  each  such  child  the  sum  of  1,000/.  3  per  cent.  Consolidated 
Bank  Annuities,  and  apply  the  dividends  thereof  towards  their 
maintenance  during  minority,  and  to  transfer  the  principal  to  each 
such  child,  when  and  as  he  should  attain  twenty-one  years.  And 
in  case  of  the  death  of  any  such  child  before  he  attained  twenty-one, 
to  fall  into  the  residue  of  the  said  trust  fund. 

The  testatrix  directed  the  dividends  of  the  trust  fund,  after 
satisfying  the  above  legacies,  to  be  paid  to  the  wife  of  Solomon 
Harris  for  life,  if  living  at  his  death,  and  after  their  deaths,  she 
directed  the  principal  to  be  divided  between  all  the  children  of 
Solomon  Harris  who  should  be  then  living. 

The  testatrix  died  in  1820.  At  the  time  of  her  death,  Solomon 
Harris  had  one  child  living ;  he  afterwards  had  ten  other  children, 
of  whom  seven  were  now  living,  the  remaining  four  harving  died  in 
their  infancy.  The  plaintiflfs  were  two  of  his  children  who,  having 
attained  twenty-one,  claimed  by  this  bill  to  be  entitled  to  receive 
the  legacy  of  1,000Z.  Consols  each  out  of  the  trust  funds,  which 
now  consisted  of  5,760Z.  3  per  Cents.,  and  5,000Z.  3 J  per  Cents. 

The  trustees  declined  making  the  payment,  on  the  ground  that 
there  would  not  remain  sufficient  to  provide  l,000i.  Consols  for  each 
of  the  other  children  now  living,  and  any  other  children  which 
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Evans        Solomon  Harris  might  have  during  his  life.     There  was  also  a 
Harris.       question,  whether  the  children  born  after  the  death  of  the  testatrix 
were  entitled. 

Mr.  Pemberton  and  Mr.  Rogers^  for  the  plaintiffs. 

Mr.  Tennant,  Mr.  Niehoh,  and  Mr.  R.  W.  H.  Smith,  for  the 
defendants. 

[  47  ]  Mr.  Rogers,  in  reply. 

Defflis  V.  Goldsckmidt  (i),  Butler  v.  Loive  (2)  were  cited. 

The  Master  of  the  Bolls: 

In  this  case  there  seems  to  be  a  serious  difficulty,  which  the 
Court  must  contend  with,  and  get  over  in  the  best  way  it  can.  I 
have  no  doubt  at  all  that  this  testatrix  fully  intended  that  each  and 
every  child  down  to  the  very  last  should  have  1,000Z.  upon  attaining 
twenty-one. 

If,  as  in  the  case  cited,  she  had  directed  a  sufficient  fund  to  be 
provided  for  answering  the  gifts  to  the  whole  family,  then  there 
would  have  been  no  difficulty ;  the  difficulty  which  arises  in  this 
case  is,  that  she  has  provided  a  limited  fund  to  answer  an  unlimited 
object. 

What  I  think  ought  to  be  done  in  this  case  is,  to  follow  the  first 
directions,  which  are  clear  and  distinct,  and  pass  over  the  difficulty 
which  arises  from  the  inferential  intention  which  arises  in  the  case. 

There  is  a  most  distinct  direction  to  pay  the  sum  of  1,000/. 
Consols  out  of  this  fund  when  each  child  attains  twenty-one,  and 
this  must  be  followed.  I  think  therefore  I  ought  to  order  the 
payment  of  1,000Z.  Consols  to  each  of  the  two  children  who  have 
attained  twenty-one. 

(1)  13  R.  R.  259  (19  Ves.  566).  (2)  51  R.  R.  259  (10  Sim.  317). 


VOL.  LIX.] 


1842.     CH.     5  BEAV.  51—52. 


411 


HEREFORD   v.  RAVENHILL  (1). 

(5  Beav.  51—56 ;  S.  C.  11  L.  J.  Ch.  173.) 

A  testator  directed  his  trustees,  with  the  consent  of  his  widow,  to  invest 
his  personal  estate  in  freehold,  leasehold,  or  copyhold  messuages, 
tenements,  or  hereditaments,  and  settle  them  upon  certain  trusts  which 
were  applicable  to  realty :  Held,  that  a  conversion  into  real  estate  was 
intended. 

A  testator  directed  a  part  of  his  personal  estate  to  be  converted  into 
realty,  and  settled  on  certain  trusts.  These  being  exhausted,  and  no 
investment  having  been  made :  Held,  that  the  residuary  legatee  was 
entitled  to  the  fund,  and  took  it  in  the  character  of  personalty. 

This  case  came  before  the  Court  for  further  directions  on  the 
Master's  report. 

Subject  to  the  life  estate  of  his  wife,  the  testator,  Howarth 
Crooke,  had  an  absolute  power  of  appointment  over  estates  at 
Holmer,  Dilwyne,  and  Lingen. 

By  his  will  he  devised  these  estates  to  his  son  Charles  for  life, 
with  remainder  to  trustees  to  preserve,  &c.,  with  remainder  to  the 
first  and  other  sons  of  Charles  in  fee,  with  remainder  to  the 
daughters  of  Charles  as  tenants  in  common  in  fee,  with  similar 
limitations  to  his  son  John  and  his  sons  and  daughters  ;  and  in 
default  thereof,  the  testator  devised  the  estates  to  certain  persons  in 
fee,  but  which  subsequent  devises  failed  by  the  death  of  the  devisees 
in  the  lifetime  of  the  testator  ;  it  is,  therefore,  unnecessary  to  state 
them.  The  testator  also  gave  his  ready  money,  and  money  which 
should  be  due  and  owing  to  him  to  trustees,  in  trust,  as  soon  after 
his  decease  as  a  convenient  purchase  or  purchases  could  be  found, 
by  and  with  the  consent  and  approbation  of  his  wife  if  she  should 
be  then  living,  signified  in  writing,  otherwise  at  their  own  dis- 
cretion, to  lay  out  and  dispose  of  all  such  residue  and  overplus  of 
his  ready  money,  and  money  which  should  be  so  due  and  owing 
to  him,  save  as  aforesaid,  either  together  or  in  parcels,  in  one  or 
more  purchase  or  purchases  of  freehold,  leasehold,  or  copyhold 
messuages,  lands,  tenements,  or  hereditaments  in  the  county  of 
Hereford,  and  thereupon  settle,  convey,  *and  assure  them  *'  to  the  use 
and  behoof  of  his  loving  wife  Mary  Crooke  for  and  during  her  life, 
and  after  her  decease,  then  to,  for,  and  upon  such  or  the  same  and  the 
like  uses,'*  &c.,  subject  to  such  powers,  &c.  as  were  thereinbefore 
expressed,  &c.  of, and  concerning  the  hereditaments  thereinbefore 
mentioned  to  be  situate  in  the  parishes  of  Holmer,  Dilwyne,  a  ad 
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Herbfobd  Lingen  ;  and  he  thereby  directed  his  trustees,  "  with  the  approbation 
Ravbnhill.  of  his  wife,  whilst  living,  and  in  case  of  her  decease,  at  their  own  dis- 
cretion, in  the  meantime  and  until  such  purchase  or  purchases  could 
be  procured,  to  lend  and  place  out  all  such  residue  and  overplus  of  his 
ready  money,  and  money  which  should  be  due  and  owing  to  him, 
upon  any  public  or  private  security  at  interest,  or  invest  the  same, 
or  any  part  thereof,  in  the  purchase  of  stock  in  any  of  the  pubUc 
funds,  subject  to  the  trusts  aforesaid."  And  he  directed  that  until 
the  ready  money,  &c.  should  be  laid  out  in  the  purchase  of  here- 
ditaments, &c.,  the  interest  thereof  should,  from  time  to  time,  be 
paid  to  and  received  by  such  person  or  persons  as  and  to  whom  the 
rents  and  profits  of  the  premises  so  to  be  purchased  as  aforesaid,  if 
purchased  and  settled  would  for  the  time  being  belong  or  appertain 
by  virtue  of  that  his  will. 

And  the  testator  gave  and  bequeathed  the  residue  of  his  goods, 
chattels,  and  personal  estate  to  his  wife  absolutely. 

The  testator  died  in  1788,  leaving  Mary  Crooke,  his  widow,  John 
Crooke  his  heir-at-law,  and  Charles  Crooke  his  only  other  child, 
him  surviving.  John  died  in  1794,  without  issue  ;  the  widow  died 
in  1802  ;  and  Charles  died  in  1888,  without  issue. 

The  testator's  ready  money  had  never  been  laid  out  in  land  by 

[  *53  ]       the  trustees,  but  had  been  invested  on  mortgage  *and  Government 

securities,  and  the  interest  had  been  paid  to  the  widow  during  her 

life,  and  afterwards  to  Charles  Crooke  down  to  the  time  of  his  death, 

and  the  question  now  was,  to  whom  the  fund  belonged. 

The  plaintiff,  the  heir  ex  parte  mateiiid  of  Charles  Crooke  the  heir- 
at-law  of  the  widow,  claimed  the  fund  as  realty. 

The  plaintiff  and  his  five  sisters,  who  were  made  defendants, 
were  the  next  of  kin  of  Charles  Crooke  the  sole  next  of  kin  of  the 
widow.  The  defendants  claimed  five  sixths  of  the  fund  as 
personalty. 

Mr.  Pemberton  and  Mr.  StintoTif  for  the  plaintiff,  the  heir, 
contended  that  by  the  will  of  the  testator  the  fund  had,  in  the  con- 
sideration of  equity,  been  converted  into  realty,  and  belonged  to  the 
heir-at-law,  and  not  to  the  next  of  kin.  That  the  limitations  were 
applicable  to  real  estate  only,  and  that  the  word  "leaseholds** 
either  meant  leaseholds  for  lives  or  leaseholds  to  be  settled  to 
the  same  uses  as  the  real  estate.  That  the  trust  imperatively 
required  the  investment  in  land ;  and  that  no  subsequent  event 
had  occurred  to  change  its  quality. 
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Mr,  Kinderaley  and  Mr.  RomUly,  contra,  for  the  next  of  kin,    Hereford 
argued,  that  no  absolute  conversion  had  been  intended ;    for  the    ravenhill. 
trust  ^as  not  imperative,  the  trustees  having  the  option  of  investing 
in  leaseholds,  or  personalty  ;  and  on  that  ground  it  was  held  by 
Lord  LouGHBOBouGH  in  Walker  v.  Denne  (i)  that  personalty  directed  to 
be  so  invested  was  not  converted  into  realty.     That  if,  however,  an 
absolute  conversion  was  intended,  it  only  applied  *to  those  persons       [  *oA  ] 
taking  under  the  limitations  of  the  real  estate,  and  the  purposes  for 
which   the  conversion   was  directed   having   been    satisfied,    the 
residuary  legatee  took  the  fund  in  the  character  of  personalty  : 
Cogan  v.  Stephens  (2).     That  it  could  not  be  realty,  for  then  it  would 
belong  to  the  heir  of  the  testator,  and  not  to  the  heir  of  the  residuary 
legatee  of  the  personal  estate. 

They  also  contended  that  if  the  property  were  considered  as  real 
estate,  still  the  subsequent  mode  of  dealing  with  the  property  by 
the  widow,  who  had  received  the  dividends  and  adopted  the  invest- 
ment, had  the  effect  of  reconverting  the  property  into  personalty. 

They  referred  to  Cookson  v.  Reay  (3)  and  Earlom  v.  Sawiders  (4). 

Mr.  Collins  and  Mr.  Bacon,  for  other  parties. 

Mr.  Pemberton,  in  reply,  admitted  the  principle  of  Cogan  v. 
Stephens,  but  said  that  the  decision  only  proved  the  exclusion  of  the 
heir-at-law  of  the  testator,  and  did  not  decide  in  what  character  the 
residuary  legatees  took  the  property,  or  profess  to  determine  the 
rights  of  the  real  and  personal  representatives  of  the  residuary 
legatees. 

Thb  Mastbb  of  thb  Bolls: 

The  first  point  which  is  raised  here  is  whether  there  was  a  trust 
for  conversion.  I  am  of  opinion  there  was.  This  case  differs  from 
Walker  v.  Denne  in  this  respect,  that  the  leaseholds  to  be  purchased 
were  there  expressly  directed  to  be  for  "  very  long  terms  of  *years; "  [  •ss  ] 
and  that  circumstance  accounts  for  the  decision.  Considering, 
however,  the  object  for  which  the  conversion  was  to  be  made  in  this 
case,  and  having  regard  to  all  the  words  which  are  to  be  construed, 
I  think  a  conversion  was  intended. 

There  being  a  trust  for  conversion,  this  carries  us  a  very  little 
way  in  the  decision  of  the  real  question  in  this  cause  ;  because  the 

(1)  2  E.  B.  185  (2  Ves.  Jr.  170).  (3)  Ante,  404. 

(2)  42  E.  E.  258  (5  L.  J.  (N.  S.)  Ch.  (4)  Amb.  240. 
17;  1  Beav.  482,  n.). 
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conversion  being  for  certain  purposes  distinctly  stated  in  the  will, 
which  have  been  satisfied,  and  others  which  have  failed,  the  rale 
that  the  conversion  is  only  to  be  to  the  extent  to  which  the  limita- 
tions can  be  carried  into  effect  then  comes  into  operation ;  and  it 
has  been  necessarily  admitted,  that  to  the  extent  to  which  the 
limitations  cannot  take  effect,  the  property  remains  personalty  of 
the  testator,  and,  being  so,  belongs  to  the  residuary  legatee  under 
the  will. 

If  there  had  been  an  actual  investment  in  real  estate,  the  ultimate 
limitation  would  have  been  such  as  to  have  given  the  residuary 
legatee  a  right  to  it,  and  she  might  have  directed  it  to  be  limited 
and  disposed  of  as  she  thought  fit,  either  to  her  or  her  heirs,  or  in 
any  other  way.  Unfortunately  nothing  was  done;  and  we  have 
therefore  to  consider,  what  are  the  rights  of  the  parties  inde- 
pendent of  any  act  done  by  them  to  explain  their  intention. 
Being  personal  estate  in  the  first  instance,  as  regards  the  resi* 
duary  legatee  and  nothing  having  been  done  to  alter  its  quality, 
I  see  no  reason  to  conclude,  that  it  was  to  devolve  in  a  form  different 
from  that  in  which  it  was  left  by  the  testator,  or  that  its  character 
was  altered.  It  must,  therefore,  be  considered  as  personalty,  and 
consequently  belongs  to  the  next  of  kin,  and  a  declaration  to  that 
effect  must  be  accordingly  made. 
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ASHTON  v.  M'DOUGALL  (1). 

(5  Beav.  56—67;  8.  C.  U  L.  J.  Ch.  344;  6  Jur.  447.) 

On  the  marriage  of  a  female  infant,  her  reversionar}'  interest  in  chases  in 
action  was  settled  under  the  Court  for  her  separate  use  for  life,  with 
remainder  to  her  children.  She  afterwards  contracted  two  subsequent 
marriages,  but  no  further  settlement  was  executed  on  those  occasions. 
Part  of  the  reversionary  interests  fell  into  possession  during  the  first 
coverture,  and  part  during  the  second,  and  were  transferred  to  the 
trustees :  Ileld,  first,  that  although  the  deed  made  during  infancy  was  not 
binding  in  respect  of  the  reversionary  interests,  as  against  the  wife 
surviving,  still  she  might,  while  discovert,  adopt  it  if  for  her  benefit. 
^Secondly,  that  the  wife  having  survived,  and  not  having  called  for  a 
transfer  of  the  fimd,  must  be  deemed  to  have  acquiesced  in  and  adopted  it» 
as  it  was  for  her  interest  to  do  so.  Thirdly,  that  she  must  be  deemed  to 
have  married  her  second  husband  on  the  faith  that  her  property  was 
protected  by  the  settlement,  and  that  he  was  bound  by  it     Fourthly,  that 


(1)  White  V.  Cor  (1876)  2  Ch.  D. 
387,  45  L.  J.  Ch.  685,  34  L.  T.  418 ; 
ifrtenhiU      V.      Ni»rth     British     and 


Mercantile    Jnsurancr    Co.    [1893]    3 
Ch.  474,  62  L.  J.  Ch.  918,  69  L.  T.  626. 
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the  third  husband,   who  had  notice  of  the  settlement  previouis  to  his        Ashton 
marriage,   and  had  for  some  years  after  acquiesced  in  it,  was  bound  v. 

thereby,  and  had  no  interest  in  the  settled  property  ;  and,  fifthly,  that  the    M'Douoall. 
arrears  of  separate  estate  due  at  the  time  of  the   third  marriage  also 
belonged  to  the  wife  as  her  separate  estate. 

The  question  in  this  case  was,  whether  the  third  husband  of  a 
lady,  who  at  the  time  of  her  first  marriage  was  an  infant,  took  any 
interest  in  her  property  settled  on  that  occasion,  part  of  which 
consisted  of  a  reversionary  interest  in  choses  in  action.  The  facts 
which  gave  rise  to  the  question  were  as  follows  : 

The  defendant,  Mrs.  Ashton,  whose  maiden  name  was  Susannah 
Eliza  Paddon,  was  one  of  the  four  children  of  Elizabeth  Paddon,  a 
daughter  of  the  testator  John  Stacie,  who,  by  his  will,  dated  the 
3rd  day  of  October,  1812,  gave  to  Trimby  and  Bedman, 

A  freehold  tenement  at  Bath,  on  trust  to  pay  the  rents  to  Sarah 
Bussell  for  life,  with  remainder  in  trust  for  the  sole  use  and  benefit 
of  Susannah  Eliza  Paddon,  if  living  at  her  death. 

The  sum  of  5,000Z.  8  per  cent.  Consolidated  Bank  Annuities,  on 
trust  to  pay  the  dividends  to  Sarah  Bussell,  for  her  life,  and  after 
her  death,  to  transfer  the  capital  to  his  granddaughter  Susannah 
Eliza  Paddon  for  her  sole  use  and  benefit, 

A  house  in  Lamb's  Conduit  Street,  on  trust  to  receive  the  rents 
and  pay  them  to  Susan  Wright  during  her  life,  *if  the  lease  so  [  *o7  ] 
long  lasted ;  and  if  she  died  (the  lease  continuing)  on  trust  to  sell 
the  lease,  and  stand  possessed  of  the  money  arising  from  the  sale 
thereof,  on  trust  to  invest  the  same  for  the  benefit  of  the  children 
of  his  daughter  Elizabeth  Paddon,  of  whom  Susannah  Eliza 
was  one. 

The  sum  of  5,000Z.  8  per  cent.  Annuities,  on  trust  for  the 
separate  use  of  Susan  Wright  for  her  life,  and  after  her  death  for 
Susannah  Eliza  Paddon, 

A  house  in  St.  John  Street,  and  a  house  in  Howland  Mews,  after 
the  death  of  Susan  Wright,  to  the  children  of  his  daughter  Elizabeth 
Paddon, 

The  residue  of  his  estate,  on  trust  to  pay  the  income  thereof  to 
the  children  of  Mrs.  Paddon,  to  whom  he  also  gave  2,000Z.  3  per 
cent.  Annuities,  and  a  sum  of  400/.  Long  Annuities. 

He  appointed  the  trustees  executors  of  his  will,  and  died  on  the 
16th  of  March,  1815.  Trimby  alone  proved  the  will.  At  the 
testator's  death,  Mrs.  Bussell,  Mrs.  Wright,  Mrs.  Paddon,  and  the 
four  children  of  Mrs.  Paddon,  were  living. 

Soon  after  the  testator's  death,  a  suit  was  instituted,  by  a  legatee 
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AsHTON      of  the  name  of  GuUan,  against  Trimby  the  executor,  for  payment  of 
M'DouoALL.    ^^6  legacy,  and  in  that  suit  the  usual  accounts  of  Mr.   Stacie*s 
estate  were  taken. 

On  the  8th  of  June,  1818,  Susannah  Eliza  Paddon,  being  then 
between  seventeen  and  eighteen  years  of  age,  married  her  first 
husband  James  Harnett.  Soon  after  the  marriage,  a  bill  was  filed 
on  behalf  of  three  other  children  of  Elizabeth  Paddon,  against  the 
trustees  of  Mr.  Stacie's  will,  and  Mr.  and  Mrs.  Harnett,  for  a 
general  administration  of  the  estate,  and  by  an  order,  made  in  the 
[  'oS  ]  two  causes  of  GvJUan  v.  Trimby  and  Paddon  ♦v.  Trimby  on  the  8th 
of  December,  1818,  it  was  referred  to  the  Master  to  approve  of  a 
proper  settlement  to  be  made  of  the  fortune  of  Mrs.  Harnett. 

A  settlement,  bearing  date  the  12th  day  of  July,  1819,  and  made 
between  James  Harnett  and  Susannah  Eliza  his  wife  of  the  one 
part,  and  Alexander  M^Dougall  and  Thomas  Dobson  of  the  other 
part,  was  afterwards  executed,  in  pursuance  of  the  Master's  report. 
The  settlement  recited  the  will  of  Stacie,  the  institution  of  the 
legatee's  suit,  the  taking  of  the  accounts ;  and  that,  upon  taking 
the  accounts,  it  appeared   that  the  general  personal  estate  was 
insufiicient  to  pay  the  general  pecuniary  and  stock  legacies  in 
full,  and  that  an  apportionment  had  been  made;   that  the  sum 
of  117{.  Is.  Id.  sterling,  which  was  invested  in  the  purchase  of 
151Z.  IQs.  4d.  8  per  cent.  Annuities,  had  been  apportioned  to  Mrs. 
Harnett  in  respect  of  her  share  of  the  legacy  of  2,000Z.  8  per  cent. 
Annuities  given  to  the  children  of  Mrs.  Paddon,  and  was  carried  to 
the  account  of  Susannah  Eliza  Paddon ;  and  that  by  several  orders 
made  in  the  cause  of  GvXlan  v.  Tiiviby,  the  sum  of  5,000Z.  8  per  cent. 
Annuities  had  been  carried  over  to  the  account  of  Sarah  Bussell 
for  her  life,  and  another  sum  of  5,000Z.  had  been  carried  over  to 
the  account  of  Susan  Wright  for  her  life,  and  the  sum  of  100/., 
part  of  400Z.  Long  Annuities,  had  been  carried  over  to  the  account 
of  Susannah  Eliza  Paddon  ;  and,  after  further  reciting  the  order  of 
reference,  and  the  Master's  report,  it  was  witnessed,  that  Harnett 
covenanted   with   the    trustees,   that  if    his  wife    should   attain 
twenty-one  years,  he   and  his  wife  would,  by  fine  or  otherwise, 
convey  the  house  at  Bath  to  the  trustees  of  the  settlement,  upon 
the  trusts  therein  mentioned ;  and  it  was  witnessed,  that  Harnett 
[  ^59  ]        and   wife  sold  and  assigned  the  5,0002.  8  per  *cent.  Annuities 
standing  to  the  account  of  Sarah  Bussell  for  life,  and  Mrs.  Harnett's 
share  of  the  money  to  arise  from  the  sale  of  the  house  in  Lamb's 
Conduit  Street,  and  the  5,000/.  8  per  cent.  Annuities,  standing  to 
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the  account  of  Susan  Wright  for  her  life,  and  the  sum  of  abhton 
1511.  188.  4d.  8  per  cent.  Annuities,  and  the  sum  of  lOOZ.  Long  h'Douoall. 
Annuities  respectively  standing  in  the  name  of  Susannah  Eliza 
Paddon,  and  all  right  and  interest  of  Harnett  and  wife  and  each  of 
them  in  the  premises,  to  hold  to  the  trustees  on  the  trusts  therein 
mentioned.  The  trusts  were,  to  raise  5001.  for  the  use  of  Harnett, 
either  upon  Mrs.  Harnett's  attaining  the  age  of  twenty-one  years, 
or  otherwise  upon  the  death  of  Mrs.  Bussell  or  Mrs.  Wright.  And 
subject  to  that,  during  the  life  of  Mrs.  Harnett,  to  pay  the  rents 
of  the  freehold  house  and  the  shares  of  the  messuages  thereby 
assigned,  and  the  interest  and  dividends  of  the  monies,  stocks, 
and  funds,  or  such  part  thereof  as  should  be,  from  time  to  time, 
vested  in  possession,  to  such  person  and  for  such  purposes,  as 
Susannah  Eliza  Harnett  should,  notwithstanding  her  present  or 
future  coverture,  from  time  to  time,  when  and  as  the  same  should 
become  due,  but  not  by  way  of  anticipation,  direct  or  appoint,  and 
in  default  of  appointment,  into  her  own  proper  hands,  for  her  own 
sole  and  separate  benefit,  free  from  the  controul  or  interference 
of  the  said  James  Harnett,  or  any  future  husband ;  and  after  her 
decease,  on  trust,  if  there  should  be  any  child  or  children  by 
Harnett  or  any  future  husband  or  husbands,  with  whom  she  might 
marry  after  the  decease  of  Harnett,  for  the  benefit  of  such  children. 

On  the  24th  of  December,  1821,  Mrs.  Harnett  attained  her  age 
of  twenty-one  years ;  a  fine  was  levied,  to  the  uses  of  the  settle- 
ment, of  Mrs.  Harnett's  reversionary  interest  in  the  freehold  house 
at  Bath,  and  on  the  22nd  day  of  January,  1822,  an  order  was 
obtained,  upon  the  *petition  of  James  Harnett,  who  claimed  the  [  '60  ] 
benefit  of  the  settlement,  for  the  sale  of  so  much  of  the  Long 
Annuities  then  standing  in  the  name  of  Susannah  Eliza  Paddon, 
as  would  be  sufScient  to  pay  the  costs  of  the  application,  the  costs 
of  the  fine,  and  the  sum  of  500Z.  to  be  paid  to  Harnett  for  his 
own  use. 

In  January,  1823,  Mrs.  Bussell,  the  tenant  for  life  of  one  of  the 
sums  of  5,000Z.  8  per  cent.  Annuities,  died,  whereby  the  interest 
of  Mrs.  Harnett  in  that  sum  became  vested  in  possession  ;  and  on 
the  29th  day  of  April  in  the  same  year,  the  trustees  of  the  settle- 
ment, upon  a  petition,  in  which  they  stated  the  marriage  of  James 
Harnett  with  Susannah  Eliza  Paddon,  and  the  settlement  which 
had  been  made,  obtained  an  order  for  the  transfer  of  the  5,000Z. 
8  per  cent.  Annuities,  which  then  stood  to  the  account  of  Sarah 
Bussell  for  her  life,  to  the  account  of  Susannah  Eliza  Paddon; 
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Abhtok  and  it  was  ordered,  that  the  dividends,  subject  to  the  costs  of  the 
application,  should  be  paid  to  the  trustees  of  the  settlement.  The 
stock  was  not  carried  over  under  the  order,  but  by  virtue  of  a 
subsequent  order  of  the  14th  of  November,  1828,  made  after  the 
marriage  of  Mrs.  Harnett  with  a  second  husband,  the  stock  was 
carried  to  the  account  of  the  trustees  of  the  settlement. 

Mr.  Harnett  died  on  the  16th  of  August,  1828.  Very  soon  after- 
wards (viz.  on  the  12th  of  October,  1828)  Mrs.  Harnett  married 
Charles  Edward  Birch. 

On  the  16th  of  May,  1829,  an  order  was  made  for  payment  of 
the  dividends  on  the  sum  of  64i.  17«.  8rf.  Long  Annuities  to 
M'Dougall  and  Dobson,  as  trustees  of  the  settlement,  during  the 
life  of  Susannah  Eliza  Harnett,  therein  described  as  then  Susannah 
Eliza  Birch,  the  wife  of  Charles  E.  Birch.  And  by  a  subsequent 
[  '61  ]  *order,  dated  the  19th  of  December,  1829,  and  obtained  on  the 
petition  of  M'Dougall  and  Dobson,  it  was  ordered  that  the  Long 
Annuities  should  be  transferred  from  the  account  of  Susannah  Eliza 
Paddon  to  M'Dougall  and  Dobson  the  trustees  of  the  settlement. 

On  the  12th  of  June,  1880,  Susan  Wright,  who  was  entitled  for 
her  life  to  one  of  the  sums  of  5,000Z.  3  per  cent.  Annuities,  died  ; 
and  on  the  1st  day  of  July,  1830,  an  order  was  made  on  the  petition 
of  M'Dougall  and  Dobson,  entitled  in  a  cause  in  which  Charles 
Edward  Birch  and  Susannah  Eliza  his  wife,  late  Susannah  Eliza 
Harnett,  were  stated  to  be  defendants,  for  the  transfer  of  the  5,0001. 
8  per  cent.  Annuities  from  the  account  of  Susan  Wright  for  her 
life,  to  M'Dougall  and  Dobson,  upon  the  trusts  of  the  settlement  of 
the  12th  of  July,  1819. 

In  the  year  1880,  the  leaseholds,  in  which  Mrs.  Birch  was 
interested,  were  sold,  and  in  respect  of  them,  a  sum  of  142t  15s.  Sd. 
8  per  cent.  Annuities  had  been  transferred  into  Court  since  the 
institution  of  this  suit. 

On  the  80th  of  March,  1831,  Mr.  Birch  died.  At  this  time  the 
real  estate  had  been  subjected  to  the  settlement  by  the  fine  which 
had  been  levied  in  the  lifetime  of  Harnett  the  first  husband ;  the 
two  sums  of  5,000^  3  per  cent.  Annuities  and  the  Long  Annuities 
had  been  transferred  to,  and  become  vested  in,  the  trustees  of  the 
settlement,  and  were,  if  the  settlement  was  valid,  held  by  them,  on 
trust  for  the  separate  use  of  Mrs.  Birch,  with  remainder  to  her 
children,  of  which  she  had  four  by  her  first  marriage;  and  the 
trustees  were  responsible  for  the  money  arising  from  the  sale  of 
the  leaseholds. 
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Mr.  Birch  having  died  on  the  30th  of  March,  1831,  his  widow,       ashton 
on  the  18th  of  June  following,  married  *the  plaintiff.     No  settle-  m*Douoall. 
ment  was  executed  on  their  marriage,  but  the  plaintiff  had  notice       [  *62  ] 
of  the  settlement  made  in  1819,  and  by  his  conduct  he  acquiesced 
therein,  and  after  his  marriage  concurred  in  the  appointment  of  a 
new  trustee  thereunder ;  he  also  joined  his  wife  in  a  power  of 
attorney  to  enable  her  agents  to  receive  the  dividends  from  the 
trustees  of  the  settlement. 

Mrs.  Ashton  had  children  by  her  first  and  third  marriage. 
Differences  having  arisen  between  Mr.  and  Mrs.  Ashton  they 
separated,  and,  in  June,  1838,  Mr.  Ashton  filed  this  bill,  praying 
in  substance,  for  a  declaration  that  the  plaintiff,  Robert  Ashton, 
was  entitled,  in  right  of  his  wife  during  the  marriage,  to  the  rents 
and  dividends  of  the  property  comprised  in  the  settlement  of  1819, 
which  the  plaintiff  insisted  was  not  binding  upon  him ;  and  the 
bill,  charging  that  in  respect  of  the  estate  and  stocks,  alleged  to  be 
subject  to  the  trusts  of  the  settlement,  there  had  been  several 
breaches  of  trust,  prayed  for  relief  in  respect  thereof  against  the 
defendant,  Alexander  Henderson  M'Dougall,  as  representative  of  the 
deceased  trustee  of  the  settlement. 

It  should  also  be  stated,  that  the  plaintiff  made  a  claim  to  certain 
dividends  and  interest  on  the  property  which  had  accrued  between 
the  second  and  third  marriage,  and  which  he  alleged  had  not  been 
paid  over  by  the  trustees. 

The  defendants  insisted  that  the  settlement  of  1819  was  a  valid 
and  subsisting  settlement;  that  by  the  trusts  thereof,  the  defen- 
dant, Mrs.  Ashton,  was  entitled  to  the  income  of  the  property 
therein*  comprised  for  her  separate  use ;  that  the  plaintiff  had  no 
interest  therein,  and  that  his  bill  ought  to  be  dismissed  with  costs. 

The  question  in  reality  was,  whether  the  plaintiff  Mr.  Ashton  took        [  63  ] 
any  interest  in  the  property  settled  on  the  first  marriage. 

Mr.  Pemherton  and  Mr.  Hubback,  for  the  plaintiff  [cited  Purdew 
V.  Jackson  (i),  Honner  v.  Morton  (2),  Groves  v.  Perkins  (3),  Stanton 
V.  Hall  (4),  Tyler  v.  Lake  (5),  and  other  cases]. 

Mr.  Kindersley  and  Mr.  Purvis,  for  Mrs.  Ashton,  and  Mr.        [  64  ] 
Tinney  and  Mr.  Bagshatce,  for  the  trusfcaes : 

First,  as  to  the  leaseholds,  it  is  clear  tha    the  settlement  was 

(1)  25  E.  E.  1  (1  Euss.  1).  (4)  34  E        49  (2  Eusa.  &  My.  175). 

(2)  27  E.  E.  15  (3  Euss.  65).  (5)  34  E   E  53  (2  Euss.  &My.  183). 

(3)  38  E.  E.  178  (6  Sim.  576). 
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AsHTON      binding  both  on  the  husband  and  wife:    TroUope  v.  Linton  (i), 

M»DouoALL.    Donne  v.  Hart  (2).     *     *     From  her  subsequent  conduct  when  she 

was  no  longer  under  coverture,  it  is  plain  that  she  adopted  and 

confirmed  this  settlement,  and  it  was  not  competent  either  for  her 

or  her  after-taken  husband  to  defeat  it.     [The  property  remained 

separate  estate  upon  subsequent  marriage :  TvUett  v.  Armstrong  (3) .] 

Whatever  may  be  the  effect  of  the  settlement,  the  plaintiff  has 

[  *B5  ]       repeatedly  acquiesced  in  it,  and  dealt  with  *the  property  on  the 

faith  of  its  validity,  he  cannot,  therefore,  now  dispute  it.     The 

plaintiff  has,  therefore,  no  interest  in  the  matter,  and  the  bill  ought 

to  be  dismissed  with  costs. 

Mr.  G.  Turner  and  Mr.  Austen^  Mr.  Wood  and  Mr.  Lexvin^  for 
other  parties. 

Mr.  PembertoUy  in  reply.     *     *     * 

The  Master  of  the  Rolls  : 

I  do  not  find  any  thing,  which,  as  it  appears  to  me,  ought  to 
induce  a  Court  to  consider  the  settlement  as  invalid  for  the  protec- 
tion of  Mrs.  Ashton.  The  first  marriage  took  place  during  her 
infancy,  and  the  interests  to  which  she  was  entitled  and  which 
formed  the  subject  of  the  settlement,  were,  for  the  most  part, 
reversionary,  and  the  reversionary  interests  of  a  married  woman 
[  *66  ]  are  *not  assignable  as  against  herself  surviving  her  husband ;  but 
an  assignment  of  a  reversionary  interest  which  falls  into  possession 
during  the  coverture  may  be  valid,  and  there  seems  to  be  no  reason 
why  she  may  not  adopt  an  assignment  made  during  her  coverture, 
for  her  own  benefit  during  the  whole  of  her  life,  and  for  the  benefit 
of  her  children  after  her  death.  A  part  of  the  reversionary  interests 
fell  into  possession  during  the  life  of  her  first  husband,  who  claimed 
and  received  the  benefit  of  the  settlement,  and  was  bound  by  it. 
After  his  death,  I  think  that  the  wife  surviving  him,  and  not 
claiming  to  have  the  funds  transferred  to  herself,  must  be  deemed 
to  have  acquiesced  in  and  adopted  the  settlement,  as  it  was  for  her 
interest  to  do.  I  conceive  that  she  ought  to  be  deemed  to  have 
married  her  second  husband,  Mr.  Birch,  on  the  faith  that  her 
property  was  protected  by  the  settlement,  and  that  he  was  bound 
by  it.  The  remainder  of  her  reversionary  interests  fell  into 
possession  during  his  life,  and  became  subject  to  the  settlement, 

(1)  24  R.  B.  211  (1  Sim.  &  St.  477).      360). 

(2)  34  E.   R.  114  (2  Eu88.  &  My.  (3)  48  E.  E.  127  (4  My.  &  Cr.  377). 
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and  80  continued  to  be  at  the  time  of  his  death,  when  the  lady 
again  became  a  widow. 

Within  three  months  after  the  death  of  Birch,  viz.,  on  the  18th 
of  Jane,  1831,  she  married  the  plaintiff ;  and  if  she  had  practised 
any  fraud  upon  him  by  misrepresentations  respecting  the  property, 
or  given  reason  to  suppose  that  he  would  become  entitled  to  it  in 
her  right,  or,  if  a  single  woman,  entitled  to  property  limited  to  her 
sole  use  free  from  the  control  of  any  husband  she  might  marry 
ought  to  be  deemed,  by  the  act  of  marriage,  to  have  conferred  such 
property  on  her  husband,  Mr.  Ashton  might  have  been  entitled  to 
relief:  but  the  case  is  entirely  different;  Mr.  Ashton,  before  his 
marriage,  was  perfectly  well  acquainted  with  the  settlement.  He 
married  his  wife,  knowing  that  her  property  was  limited  to  her 
separate  use,  and  for  some  years  after  the  marriage  he  entirely 
acquiesced  in  it.  Under  the  circumstances,  *I  am  of  opinion,  that 
the  plaintiff  is  not,  in  right  of  his  wife,  entitled  to  any  part  of  the 
property  which  he  claims,  and  that  the  whole  foundation  on  which 
he  asks  for  relief  entirely  fails. 

It  was  argued  that  the  plaintiff,  if  not  entitled  to  more,  was  at 
least  entitled  to  such  part  of  the  income  as  became  due  between  the 
death  of  Birch  and  Mrs.  Ashton^s  marriage  with  the  plaintiff :  but 
I  am  of  opinion,  that  any  sums  to  which  she  was  entitled  when  she 
married,  were  due  to  the  trustees  for  her  benefit,  and  were  subject 
to  the  trusts,  and  payable  to  her  for  her  separate  use. 

As  the  plaintiff  appears  to  me  to  have  no  interest  in  the  property 
comprised  in  the  settlement,  I  can  give  no  relief  in  respect  of  the 
breaches  of  trust  which  have  been  committed ;  and  the  bill  must  be 
dismissed  with  costs  against  all  the  defendants. 


Ashton 

r. 

M'DOUOALL. 


[•67 


THOMASON  V.  MOSES. 

(5  Beav.  77—82  ;  S.  C.  6  Jur.  403.) 

A  testator  (passing  over  his  heir-at-law,  the  son  of  his  deceased  eldest 
brother)  gave  1,0002.  to  the  testator's  father  for  life,  and  alter  his  death  to 
be  continued  to  the  testator's  younger  brother,  and  proceeded  thus :  '*  and 
after  his  death  to  be  continued  to  my  next  nearest  heir,  and  so  on.  This 
property  is  not  meant  to  be  disposed  of  by  any  of  the  family  " :  Held,  that 
the  ultimate  limitation  was  void  for  uncertainty. 

In  a  suit  to  obtain  the  decision  of  the  Court  on  a  very  doubtful  will,  the 
plaintiff  turned  out  to  have  no  interest.  The  Court,  upon  making  a 
declaration  of  the  rights,  ordered  the  costs  of  all  parties  out  of  the  fund. 

Thb  question  arose  on  a  bequest  contained  in  the  will  of  the  testator 
Thomas  Moses,  which  was  as  follows :  "  There  is  l,000i.  sterling, 


1842. 
April  18,  22. 

Rolls  Court. 

Lord 

Lakodalk, 

M.B. 

[77] 
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Thom A80N  lodged  in  the  hands  of  Messrs.  Ease  and  Bond,  merchants,  London, 
M(»BB.  ^  ^^^^  ^y  attornies  at  home  to  receive  it  as  soon  after  my  decease 
as  possible.  I  wish  it  to  be  put  out  on  interest  in  England,  and 
secured  on  landed  property,  the  interest  thereof  to  be  received  by 
my  father  during  his  natural  life,  and  after  his  death  to  be  con- 
tinued to  my  brother  Henry  Moses  during  his  natural  life,  and  after 
his  death,  to  be  continued  to  my  next  nearest  heir,  and  so  on.  This 
property  is  not  meant  to  be  disposed  of  by  any  of  the  family." 

The  testator  died  in  1818,  leaving  his  father  and  the  issue  of  his 
deceased  eldest  brother  Bichard,  and  two  other  brothers,  Henry  and 
John,  him  surviving. 

At  the  time  of  his  death,  Bichard,  the  son  of  Bichard,  the 
deceased  eldest  brother,  was  the  testator's  heir-at-law,  and  John 
Moses,  the  testator's  father,  was  his  sole  next  of  kin. 

John  Moses,  the  father,  died  in  1822,  and  Henry  Moses,  the 
brother,  died  in  1882,  having  respectively  received  the  interest  of 
the  1,000{.  to  their  deaths.  At  the  death  of  Henry,  Bichard,  the 
son  of  Bichard,  was  the  heir-at-law  of  the  testator,  and  the  children 
of  Bichard,  Henry,  and  John  were  his  next  of  kin.  The  question 
was,  to  whom,  under  the  circumstances,  the  1,0001.  now  belonged. 
[  78  ]  There  were  several  claims  advanced  for  this  fund. 

First,  it  was  claimed  by  Bichard  the  younger,  the  heir-at-law  of 
the  testator,  on  the  ground  of  the  money  being  given  to  the  heir  as 
a  persona  designata :  Gwynne  v.  Muddock  (i). 

Secondly,  it  was  claimed  by  the  daughters  of  Henry,  the  testator's 
second  brother,  as  co-heirs,  on  the  ground  of  their  being  the  "next 
and  nearest  heir  "  to  Henry,  their  father,  it  being  argued  on  their 
behalf  that  the  testator  had  passed  over  Bichard  and  his  issue; 
that  the  bequest  could  not  revert  back  to  that  line  so  as  to  continue 
to  ''the  next  and  nearest  heir;  "and  that  the  word  heir  did  not 
always  mean  the  heir-at-law  strictly,  but  might  be  qualified: 
Chambers  v.  Taylor  (2). 

Thirdly,  it  was  claimed  by  the  persons  who  were  the  next  of  kin 
of  the  testator  at  the  death  of  Henry,  on  the  ground  that  the  word 
''heir,"  having  reference  to  personalty,  must  be  construed  next  of 
kin :  HoUoway  v.  Holloway  (8),  Vaux  v.  Henderson  (4),  Gittings  v. 
M'Dermott  (5) ;  and  that  the  class  must  be  ascertained  at  the  death 
of  Henry,  the  tenant  for  life :  Mounsey  v.  Blamire  (6). 

(1)  9  E.  E.  327  (14  Ves.  488).         (4)  21 E.  B.  193  (1  Jac.  &  W.  388,  «.)• 

(2)  45  B.  E.  94  (2  My.  &  Cr.  376).     (5)  39  E.  E.  139  (2  My.  &  K.  69). 

(3)  5  E.  B.  81  (5  Ves.  399).  (6)  28  E.  E.  133  (4  Bubb.  384). 
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Fourthly,  it  was  claimed  by  persons  representing  John,  the  father    Tbom^boit 
of  the  testator,  on  the  ground  that  he  was  sole  next  of  kin  at       mobsb. 
the  testator's  death,  and  who  insisted  that  the  gift  was  void  for 
uncertainty,  and  went  to  the  father  as  next  of  kin:    Waite  v. 
Templer{i). 

Mr.  Pemberton  and  Mr.  Rolty  for  the  plaintiff.  [  79  ] 

Mr.  KifuUrsley  and  Mr.  K.  Parker, 

Mr.  G.  Turner  and  Mr.  Rogers, 

Mr.  Walker,  for  other  parties. 

Mr.  Pernberton,  in  reply,  referred  to  Lord  Deerhurst  v.  The 
Duke  of  St.  AlbarCs  (2). 

Thb  Master  of  the  Bolls  : 

The  question  in  this  cause  depends  on  the  construction  of  the 
words  "  to  be  continued  to  my  next  nearest  heir,  and  so  on."  The 
testator,  at  the  time  of  his  death,  had  a  father  and  two  brothers, 
Henry  and  John,  who  were  living,  but  his  eldest  brother  Bichard 
had  previously  died,  leaving  children.  In  this  situation  of  things 
he  made  his  will,  containing  this  expression  of  his  wishes ;  without 
any  doubt  he  intended  a  perpetuity.  The  heir  of  the  testator,  at 
the  time  of  his  death,  being  the  eldest  son  of  Bichard,  he  adopted 
this  particular  mode  of  succession ;  he  gave  it  first  to  his  father  for 
life,  then  to  his  yoimger  brother  for  life,  and  then  ^'  to  be  continued 
to  his  next  nearest  heir."  These  words  seem  relative,  and  refer  to 
what  went  before,  and  he  seems  to  have  intended  the  persons  next 
to  those  whom  he  had  treated  as  heirs  by  the  preceding  gifts.  The 
difficulty  is  this,  did  he  mean  the  heir  properly  so  called,  or  some 
other  persons  ?  And  I  have  considerable  difficulty  in  imputing  to 
him  that  he  meant  the  person  who,  as  heir-at-law,  would  have 
succeeded  to  his  real  estate. 

The  first  gift  is  to  the  father,  who  was  not  his  heir,  and  the  next 
gift  is  to  the  younger  brother,  who  was  *not  heir,  and  then  it  is  to  [  *30  ] 
be  continued  to  his  next  nearest  heir ;  next  to  whom  ?  It  is  con- 
tended, that  it  must  have  been  the  next  heir,  excluding  all  those 
passed  over.  On  the  other  hand,  it  is  said  he  meant  it  to  go  to  all 
his  brothers,  and  then  to  revert  back  to  the  child  of  the  deceased 
brother. 

(1)  29  E.  £.  161  (2  Sim.  524).  (2)  37  E.  B.  260  (2  CI.  &  Fin.  611). 


421  1842.     CH.     5  BEAV.  80—81.  [iub. 

Tbomabon         There  is  so  much  difficulty  and  uncertainty,  that  I  think  it 
li(MB8.       impossible  to  give  the  words  a  satisfactory  construction.    If  that 
should  be  the  case,  the  gift  will  be  void,  and  belong  to  the  next  of 
kin.    I  will  give  the  point  further  consideration. 

April  22,      The  Masteb  of  the  Bolls: 

Having  further  considered  this  case,  I  remain  of  the  opinion 
which  I  before  expressed.  The  testator,  intending  the  legacy  of 
1,000{.  to  be  continued  in  his  family,  seems  to  have  contemplated  a 
peculiar  line  of  succession  in  which  he  meant  the  legacy  to  devolve. 

His  father  was  to  take  first. 

After  the  death  of  his  father,  his  brother  Henry,  who  was  his 
eldest  surviving  brother,  was  to  take. 

After  the  death  of  Henry,  the  legacy  was  to  be  continued  to  the 
testator's  '^next  nearest  heir,  and  so  on.'* 

The  words  '*  continued  to  my  next  nearest  heir,  and  so  on," 
appear  to  me  to  have  relation  to  the  preceding  limitations.     They 
*  seem  to  mean  a  continuation  to  the  testator's  nearest  heir,  in  some 
way  next  after  him  who  has  before  enjoyed  the  legacy,  and  so  on  in 
like  order  of  succession. 
[  81  ]  What  then  is  the  succession,  which,  beginning  with  the  father, 

and  after  the  father's  death  passing  over  the  heir,  and  children  of 
the  testator's  eldest  brother,  vests  in  the  eldest  surviving  brother, 
and  is  then  to  be  continued  in  like  succession  to  the  testator's  next 
nearest  heir  ? 

I  think  it  quite  uncertain  who  was  meant  to  be  designated  by  the 
word  "  heir." 

In  the  ordinary  sense  of  the  word,  the  father  was  not  the 
testator's  nearest  heir;  nor  was  the  eldest  surviving  son  nearest 
heir,  or  heir  next  after  the  father.  How  then  are  we  to  determine, 
from  the  words,  who  is  the  next  nearest  heir,  in  a  succession, 
which,  having  thus  commenced,  was  to  be  continued  "  so  on  "  ? 

The  testator  may  have  contemplated  a  line  of  succession,  capable 
of  being,  within  proper  limits,  carried  into  efiect  by  apt  words: 
but  the  word  "  heir,"  which  he  has  used,  imports,  in  some  sense  or 
other,  the  right  of  legal  succession ;  and  he  has  at  the  same  time 
so  expressed  himself,  as  to  show  that  he  did  not  intend  the  order  of 
legal  succession;  and  under  these  circumstances,  it  appears  to 
me,  that  the  persons  intended  to  take  after  Henry  are  wholly 
uncertain,  and  that  the  legacy  belongs  to  the  next  of  kin  under 
the  statute. 
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Mr.  Turner:  Thomason 

V. 

The  plaintiff  has  therefore  no  interest,  and   the  bill  must  be       Moses. 
dismissed. 

The  Masteb  of  the  Bolls: 

This  is  a  proper  case  for  payment  of  the  costs  of  all  parties  out 
of  the  fund.    There  was  once  a  doubt  whether  *costs  could  be        [  *82  ] 
ordered  to  be  paid  in  such  a  case,  bat  it  has  been  held  otherwise. 
There  must  necessarily  be  a  declaration  of  the  rights. 

Mr.  Turner  said,  he  remembered  a  case,  in  which  Lord  Eldon 
said  that  he  would  make  no  decree,  unless  the  parties  would 
consent  that  the  costs  should  be  paid  according  to  the  equity  of 
the  case. 


EVANS  V.  BKOWN(l). 

(5  Beav.  114—123;   S.  C.  11  L.  J.  Ch.  349;  6  Jur.  380.) 

A  testator  died  without  heirs,  seised  of  freeholds  which  he  had  not 
charged  with  his  debts :  Held,  that  as  against  the  lord  claiming  by  escheat, 
they  were  assets  for  the  payment  6f  the  testator's  debts  under  3  &  4 
Will.  IV.  c.  104. 

The  subsequent  words  of  the  statute  conferring  remedies  upon  creditors 
as  against  the  heir  or  devisee  of  the  deceased  do  not  limit  the  application 
of  the  statute  to  land  which  has  not  escheated. 

Thomas  Llewellyn  Parry,  by  his  will  dated  the  16th  of  June, 
1884,  after  devising  an  estate  in  Cardigan  to  Thomas  Parry 
Thomas,  gave  all  his  other  real  estates  in  Cardigan,  Carmarthen, 
or  elsewhere  to  Judith  Parry  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  sons  of 
Judith  Parry  in  tail  male,  with  remainder  to  the  daughters  of 
Judith  Parry  as  tenants  in  common  in  tail,  with  remainder  to  the 
right  heirs  of  the  testator. 

The  testator  died  on  the  13th  of  November,  1836.  He  left  no 
heir-at-law,  and  a  creditor's  suit  having  been  instituted,  and  the 
usual  accounts  having  been  taken,  under  a  decree  dated  the  4th  of 
August,  1837,  it  appeared  by  the  report  of  the  10th  of  June,  1839, 
that  the  personal  estate  was  insufficient  for  payment  of  the 
testator's  debts,  and  that  the  testator  died  seised  of  several  estates 
in  the  counties  of  Cardigan  and  Carmarthen,  other  than  the  estate 
devised  to  Thomas  Parry  Thomas. 

The  Attomey-GenerdL  was  a  defendant  to  the  cause,  and  when  it 
(1)   In  re  Hyatt  (1888)  38  Ch.  D.  609. 
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RidU  Omrt. 

Loid 

Langdale, 

M.R. 

[114] 
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Evans       came  on  to  be  heard  for  further  directions,  on  the  10th  of  July, 

Brown.  1889,  the  will  was  established,  and  it  was  declared,  that  the 
reversion  of  the  testator's  real  estates  by  his  will  expressed  to  be 
devised  to  his  own  right  heirs,  was  the  primary  fund  applicable,  in 
aid  of  his  personal  estate,  in  payment  of  his  debts ;  and  liberty  was 
given  to  the  plaintiffs  to  make  such  application  to  the  Crown  as 
they  should  be  advised,  relating  to  such  reversion. 

[  115  ]  According  to  the  leave  thus  given,  a  memorial  was  presented  to 

the  Lords  of  the  Treasury,  stating  the  reversion  had  escheated  and 
devolved  to  her  Majesty,  and  praying  a  grant  thereof,  to  the  end 
that  the  same  might  be  sold,  and  the  proceeds  applied,  in  aid  of  the 
testator's  personal  estate,  in  satisfaction  of  his  debts. 

In  consequence  of  this  memorial,  and  under  a  warrant  duly 
issued,  an  inquisition  was  taken  on  the  7th  of  August,  1889,  and 
thereupon  it  was  found,  that  the  testator  was,  at  the  time  of  his 
death,  seised  in  fee  simple  of,  or  otherwise  well  entitled  to,  the 
several  estates  therein  mentioned  and  described,  and  that  the 
reversion  thereof  in  fee,  expectant  on  the  death  without  issue  of 
Judith  Parry,  devolved  unto  his  late  Majesty,  and  had  since 
descended  and  then  belonged  to  her  present  Majesty  in  right  of  her 
Crown,  and  had  been  seised  into  the  hands  of  the  Crown. 

The  Crown  afterwards,  in  January,  1840,  granted  the  reversion 
to  the  four  first  named  defendants  in  this  cause,  on  trust  to  sell  the 
same,  as  this  Court  should  direct,  and  stand  possessed  of  the 
purchase-money,  on  trust  to  pay  certain  costs  and  expenses,  and 
then  in  trust  to  apply  the  monies  to  arise  from  the  sale,  in  such 
manner  as  this  Court  should  direct,  in  aid  of  the  testator's  personal 
estate,  for  payment  of  his  debts,  in  the  same  maimer  as  if  the 
reversion  had  not  escheated. 

This  bill  was  filed  for  the  purpose  of  having  the  trusts  of  that 
grant  carried  into  execution  ;  and  it  was  alleged,  that  the  suit  had 
become  necessary,  in  consequence  of  the  defendant  Edward  Hamlyn 
Adams  claiming  to  be  entitled  to  the  reversion  of  such  of  the 
estates  in  question  as  were  situate  in  the  county  of  Cardigan,  as 
the  lord  of  certain  manors,  under  which  the  estates  were  held; 

[  *116  ]  *and  the  bill  charged,  that  Mr.  Adams  sometimes  alleged,  that  the 
reversion  of  these  estates  had  escheated  to  him  discharged  of  the 
testator's  debts,  and  sometimes  alleged,  that  the  testator's  personal 
estate  was  not  insufficient  for  the  payment  of  his  debts. 

The  defendant  Adams,  by  his  answer,  stated  that  on  the  18th  of 
December,  1829,  the  two  manors  of  Gwynionelh  Iskerdin,  and 
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Caerwedros  were  granted  to  him  in  fee  by  the  Crown ;  that  part  of  Bvahb 
the  real  estates  of  the  testator  were  held  of  the  said  respective  browk. 
manors,  and  that  certain  mortuaries  and  chief  rents  were  payable 
to  him  as  lord  of  the  said  manors ;  that  the  mortuaries  and  some 
Arrears  of  chief  rents  were  due  to  him,  and  he  submitted  that  the 
same  ought  to  be  paid  to  him,  out  of  the  sums  received  and  paid 
into  Court  by  the  receiver.  He  then  submitted,  that  he,  as  lord 
of  the  two  manors,  was  entitled  to  the  reversion  in  fee  expectant  on 
the  death  without  issue  of  Judith  Parry,  of  and  in  such  parts  of  the 
aforesaid  hereditaments  mentioned  to  be  devised  to  her,  as  were 
held  of  the  said  respective  manors.  He  insisted,  that  the  reversion 
now  vested  in  him,  was  not  applicable,  at  all,  to  the  payment  of 
the  testator's  debts,  and  that  if  the  same  were  so  applicable,  it  was 
only  80,  in  case  the  devised  estates  of  the  said  testator  and  the 
other  reversions  granted  by  the  Crown  in  trust  for  the  creditors, 
should  be  found  insufficient.  And,  finally  the  defendant,  Mr.  Adams, 
insisted  that  the  plaintiffs  had  no  equity  against  him. 

The  parties  admitted  that  the  plaintiffs  were  creditors  of  the 
testator,  and  that  the  defendant  Adams  was  grantee  from  the 
Crown  of  the  two  manors  of  Gwynioneth  Iskerdin,  and  Caerwedros ; 
but  it  did  not  appear  to  be  ascertained  or  admitted,  which  of  the 
lands  devised  to  Judith  Parry  for  life,  were  comprised  in  those  two 
manors. 


Mr.   G.  Tunier  and   Mr.  Pitman,  for   the  plaintiffs  in  the        [  117  ] 
supplemental  suit,  who  were  creditors  of  the  testator. 

Mr.  Tinney  and  Mr.  W.  Hislop  Clarke,  for  the  plaintiffs  in  the 
original  suit. 

Mr.  Spence  and  Mr.  Wood,  for  the  infant  T.  P.  Thomas. 

Mr.  K.  Parker  and  Mr.  Bevir,  for  K.  L.  Lloyd  and  J.  Parry. 

Mr.  Pemberton  and  Mr.  Bates,  for  E.  H.  Adams: 

♦     *     The  8  &  4  Will.  IV.  c.  104,  does  not  apply  to  the  superior        [  lis  ] 
lord,    but    only    to    the    heirs   and    devisees    of    parties    dying 
indebted.    *     ♦     ♦ 

Again,  if  the  reversion  is  subject  to  the  debts,  still  it  is  not  to  be 
applied  in  priority  of  the  other  devised  estates,  and  the  other 
reversions  granted  by  the  Crown. 
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BvANB  The  defendant  Adams  has  improperly  been  made  a  party  to  the 

Brown.       ^^^^>  which  is  to  have  the  trusts  of  the  grant  from  the  Grown 

carried  into  execution,  and  with  which  he  has  no  concern. 

Mr.  Wray,  for  the  Attorney-General : 

The  rights  of  the  Grown  in  this  case  has  been  used  merely  as  an 
instrument  to  assist  the  creditors  of  the  testator ;  if  the  finding  of 
the  inquisition  be  wrong,  the  proper  course  would  be  to  sue  oot  a 
scire  facias,  and  traverse  the  inquisition.  The  question  cannot  be 
decided  as  between  co-defendants. 

Mr.  G.  Turner,  in  reply.     *     ♦     ♦ 

May  6.  ThE   MaSTER  OF  THE   BoLLS  : 

[  111)  J  Mr.  Adams,  having  been  no  party  to  the  original  cause,  is  not 

bound  by  any  of  the  proceedings  therein,  either  by  the  Master's 
finding,  from  which  it  appears  that  the  personal  estate  was  insuffi- 
cient to  pay  the  testator's  debts,  or  by  the  declaration  that  the 
rmrersion  of  the  estates  devised  to  the  testator's  right  heirs  was  the 
primary  fund  for  the  payment  of  his  debts.  He  claims  to  be  entitled 
to  the  reversion  of  such  only  of  the  testator's  lands,  as  are  held  of  the 
two  manors  which  were  granted  to  him.  The  reversion  of  other 
lands  he  does  not  claim. 

The  principal  question  in  this  cause  is,  whether  lands  of  which  a 
testator  dies  seised,  without  having  charged  them  with  his  debts, 
are  assets  for  the  payment  of  his  debts,  in  the  case  of  his  dying 
without  an  heir. 

The  statute  of  the  3  &  4  Will.  IV.  c.  104,  expressly  declares,  that 
when  any  person  shall  die  seised  of  or  entitled  to  any  land,  which 
he  shall  not  have  charged  with  the  payment  of  his  debts,  the  same 
shall  be  assets,  to  be  administered  in  courts  of  equity,  for  the  pay- 
ment of  the  just  debts  of  such  person.  This  part  of  the  enactment 
[  •120  ]  ♦is,  in  itself,  large  enough  to  take  in  any  case.  Whether  the  real 
estate  shall  be  assets,  is,  in  this  part  of  the  clause,  made  to  depend 
on  the  seisin  or  title  of  the  debtor  at  the  time  of  his  death,  and  on 
his  neglect  to  charge  the  estate  with  the  payment  of  his  debts.  But 
the  Act  proceeds,  in  the  same  clause,  to  provide  that  the  heir  or 
devisee  of  the  debtor  shall  be  liable  to  all  such  suits  by  creditors,  as 
the  heir  or  devisee  of  any  persons  dying  seised  of  land  was  previously 
liable  to,  in  respect  of  such  land,  at  the  suit  of  creditors  by  specialty, 
in  which  the  heirs  were  bound.    And  it  is  argued,  that  this  notice 
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of  a  remedy  against  the  heir  and  devisee  is  to  be  taken  as  an  indi-       Evass 
cation,  that  the  preceding  enactment  ought  to  be  limited,  and  that      bbowk. 
instead  of  reading  the  words  generally,  as  they  stand,  **  the  same 
shall  be  assets,"  we  ought,  in  effect,  to  read  them  as  if  they  stood 
thus,  *'  the  same,  as  against  the  heir  and  devisee  respectively,  shall 
be  assets  to  be  administered,"  &c. 

It  has  been  held,  that  by  the  statute  of  the  8  &  4  W.  &  M.  c.  14 
(by  which  it  was  provided,  that  devises  should  be  void  as  against 
creditors,  and  that  the  remedy  of  a  creditor  should  be  by  action  of 
debt  against  the  heir  and  devisee  jointly),  no  remedy  was  given  in 
the  case  of  a  debtor  by  specialty  dying  without  an  heir  (i).  So  that 
there  being  a  devisee  and  no  heir,  the  creditor  had  no  remedy  under 
the  statute  of  W.  &  M.  That  defect  was  supplied  by  the  statute 
11  Geo.  IV.  &  1  Will.  rV.  c.  47,  which  gave  the  remedy  against 
the  devisee  only. 

In  the  present  case  there  was  an  intended  devise  to  the  heir ; 
but  there  being  no  heir  the  devise  failed,  and  the  question  is,  as  to 
the  right  of  the  creditors  in  the  absence  of  both  heir  and  devisee. 
The  lord  of  the  manor  claims  to  be  entitled  by  escheat,  and  the 
creditors  claim  to  be  paid,  under  a  statute  which  expressly  enacts 
that  the  *real  estate  shall  be  assets  to  be  administered  in  courts  of  [  *121  ] 
equity  for  the  payment  of  the  debts  of  the  person  who  died  seised, 
and  only  refers  to  a  remedy  against  the  heir  or  devisee. 

Under  the  statutes  this  Court  has  held  the  estates  to  be  assets 
in  the  hands  of  the  heir  or  devisee  to  pay  specialty  debts.  The 
statute  47  Geo.  III.  c.  74,  makes  assets  for  the  payment  of 
simple  contract  debts,  the  estates  which  before  were  assets  for 
the  payment  of  debts  due  on  specialty  in  which  the  heirs  were 
bound.  The  statute  of  the  3  &  4  Will.  lY.  makes  all  the  estates  of 
which  the  testator  died  seised  assets  for  the  payment  of  just  debts, 
as  well  debts  due  on  simple  contract  as  on  specialty. 

As  the  testator  had  not  charged  the  estate  as  he  might  have 
done  with  payment  of  his  debts,  the  Act  came  into  operation 
immediately  upon  his  death,  and  by  the  Act  the  estate  is  to  be 
assets  for  the  payment  of  debts.  The  words  seem  sufficient  to 
annex  the  quality  of  assets  to  the  estate  itself ;  and  it  would  seem 
that  whoever  succeeds  to  the  estate,  and  in  whatever  right,  must 
take  it  with  that  quality.  I  own  that  the  case  seems  to  be  very 
different  from  that  which  arose  in  Hunting  v.  Sheldrake  (2)  under 
the  Act  of  the  8  &  4  W.  &  M.  By  that  Act  the  devise  was  made 
(1)  Wilson  V.  Knuhley,  7  East,  128.  (2)  9  M.  &  W.  256. 
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KvANs       void  ae  against  the  creditor,  and  the  devisee  having  no  title  as 

Brown.  against  the  creditor,  the  only  right  given  to  the  creditor,  who 
had  previously  none,  was  by  action  of  debt  against  the  heir  and 
devisee.  The  creditor  had  no  right  whatever  unless  he  could  bring 
such  action  ;  and  in  this  respect  I  conceive  that,  notwithstanding 
the  suggestion  in  Gawler  v.  Wade  (i),  equity  has  followed  the  law. 
But  it  does  not  appear  to  me,  that  the  right  conferred  by  the  Act 
now  under  consideration,  is  necessarily  or  properly  limited  by  the 

[  *122  ]  subsequent  *part  of  the  clause,  which  provides,  that  as  against  the 
heir  and  devisee,  the  same  suits  might  be  brought  as  before  might 
be  brought  against  them  by  a  specialty  creditor. 

The  creditors  have  a  legislative  provision  that  the  real  estate 
shall  be  assets.  The  lord  has  his  right  to  chief  rents  and  other 
payments  or  services ;  but  there  is  a  tenant  of  the  land,  and  his  title 
by  escheat*  cannot  be  complete.  He  has  a  prospect  of  becoming 
entitled  by  escheat,  and  in  respect  of  that  prospect  claims  to  be 
interested  in  the  reversion,  and  insisting  on  that  claim,  he  also 
insists  that  the  statute  is  not  applicable  against  him,  and  that  the 
reversion  is  not  assets  for  the  payment  of  debts.  In  whatever  way 
the  right  of  the  lord  may  be  conceived  to  arise,  he  must,  I  think, 
take  his  interest,  whatever  it  may  be,  which  accrues  upon  or  after 
the  death  of  the  tenant,  subject  to  the  qualification  which  the 
Legislature  has  impressed  upon  the  land,  and  I  therefore  cannot 
concur  in  the  claim  which  he  has  set  up  to  be  wholly  free. 

But  he  says,  that  even  if  the  reversion  which  he  claims  is  subject 
to  the  payment  of  debts,  it  ought  not  to  be  applied  till  the  devised 
estates  and  the  reversion  granted  by  the  Grown  have  been  found  to 
be  insufficient. 

Considering  the  whole  estate  to  be  made  assets,  it  certconly  does 
not  appear  to  me  a  necessary  consequence,  that  the  reversion  now 
claimed  by  the  lord  ought  to  be  deemed  to  be  the  primary  fund  for 
the  payment  of  debts.  The  words  of  the  statute  may  be  satisfied 
without  going  that  length ;  and  Mr.  Adams  is  not  bound  by  the 
declaration  made  in  the  decree  on  further  directions,  which,  being 
true  in  the  case  of  real  assets  descended  to  the  heir,  and  it  being 
well  known  that  the  Grown  desires  to  facilitate  the  payment  of 

[  *123  ]  debts,  seems  to  have  *been  taken  in  this  case  without  argument  or 
opposition  from  the  Attorney-General,  I  think  that  Mr.  Adams  has 
a  right  to  have  the  question  of  priority  independently  considered ; 
and,  if  it  is  desired,  the  case  may  be  argued  on  that  point. 

(1)  IP.  Wms.  99. 
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In  the  meantime,  Mr.  Adams  may,  if  he  pleases,  have  the  Evans 
account  taken  in  his  presence  for  the  purpose  of  ascertaining  that  bbowk. 
the  personal  estate  is  exhausted ;  and  it  must  be  referred  to  the 
Master,  to  inquire  which  of  the  estates  devised  to  Judith  Parry  as 
in  the  will  mentioned  are  held  of  the  manors  of  Gwynioneth 
Iskerdin,  and  Gaerwedros  respectively,  and  also  to  take  an  account 
of  what  is  due  to  Mr.  Adams  for  mortuaries  and  chief  rents  or 
otherwise. 

[Note. — In  June,  1846,  the  real  estate  was  sold  under  this 
judgment  (see  Tyler  v.  Thomas^  25  Beav.  47),  from  which  it  seems 
probable  that  an  appeal  which  had  been  made  from  the  judgment 
to  the  House  of  Lords  was  not  prosecuted  (see  In  re  Hyalt,  88 
Ch.  D.,  at  p.  620).— 0.  A.  S.] 


GREET  V.   GREET.  i842. 

(5  Beav.  123-129.)  ^^ZW' 

Under  the  bequest  of  a  residue  to  A.  (who  had  no  children)  for  life,  and  T 

at  his  death  5.000/.  to  be  deposited  in  the  hands  of  trustees  for  the  use  of  ^*''  "^^• 

A.'s  eldest  son,  on  his  attaining  the  age  of  thirty  years;  the  rest  to  be  _     ^^ 
equally  shared,  A.'s  eldest  son  taking  an  equal  share  in  addition  to  the  j^j^^     ' 

5,000/.,  and  the  general  division  to  take  place  as  each  respectively  attains         r  ^gs'i 
twenty-four.     Held,  that  all  these  gifts  vested  at  the  death  of  A.  and  that 
they  were  not  void  for  remoteness. 

The  testator,  by  his  will  dated  in  1825,  after  making  certain 
dispositions,  gave  the  rest  and  residue  of  his  property,  freehold 
and  personal,  as  follows  :  **  to  the  use  of  my  nephew  Thomas 
Young  Greet  at  his  attaining  the  age  of  thirty  years,  the  produce 
of  such  parts  of  property  as  may  be  necessary  to  convert  into  cash, 
with  every  accumulation  by  rents,  interest,  or  otherways,  I  direct 
to  be  deposited  in  the  stock  of  the  Bank  of  England,  in  the  names 
of  my  nephew,  Thomas  Young  Greet,  and  of  each  of  my  executors 
hereafter  named,  ♦there  to  remain ;  my  nephew  Thomas  Young  [  ^124 ; 
Greet,  at  his  attaining  the  age  of  thirty  years,  to  receive,  for  his 
use,  all  accruing  produce  and  dividends,  rents  or  interest,  so  long 
as  he  may  live;  and  that  once  in  every  year,  the  whole  of  the 
balances  be  funded  for  accumulation,  until  he,  my  said  nephew 
Thomas  Young  Greet,  does  attain  the  age  of  thirty  years,  at  which 
time  every  produce  of  the  property,  with  dividends  on  the  accu- 
mulated property,  which  I  direct  to  be  consolidated  in  one  sum, 
with  any  other  placed   in  the  Bank  of  England  at  my  death  or 
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Greet       afterwards,  as  a  part  produce  of  my  property  and  to  remain  as  a 

Greet.       principal,  the  dividends  of  or  on  which,  with  all  rents  or  other 

produce  growing  out  of  every  description  of  my  property,  I  give  to 

my  said  nephew  Thomas  Toung  Greet,  for  his  use  and  disposal 

during  his  natural  life. 

"  If  my  nephew  Thomas  Young  Greet  should  die  previous  to  his 
attaining  the  age  of  thirty  years,  leaving  child  or  children  lawfully 
begotten,  I  direct  each  child,  male  or  female,  shall  have  500/.  at 
their  respectively  attaining  the  age  of  twenty-four  years,  and  the 
surplus  of  any  such  property  and  its  accumulations  to  go,  in 
addition,  to  the  eldest  son  of  my  nephew  Thomas  Young  Greet ;  bat 
if  the  children  of  my  said  nephew  are  too  numerous  for  the  property 
to  produce  500Z.  each,  in  such  case,  I  shall  direct  they  shall  each 
have  an  equal  share  of  the  property,  male  and  female  alike. 

"If  my  nephew  Thomas  Young  Greet  should  live,  and  agreeable 
to  the  directions  of  this  my  will,  possess  this  my  described  residue 
of  my  property  with  its  accumulations,  and  have  lawfully  begotten 
a  son,  I  direct  my  nephew  to  enjoy  the  produce  of  such  property 
with  its  accumulations  during  his  life,  and  at  his  death,  5,00(K.  to 
[  *125  ]  be  deposited  in  the  hands  of  trustees  for  accumulation,  *and  placed 
in  the  Bank  of  England  in  the  name  of  his  my  nephew's  eldest 
son  with  two  trustees  (my  executors  preferred  if  surviving),  for  the 
use  of  my  said  nephew's  eldest  son  at  his  attaining  the  age  of 
thirty  years ;  and  the  rest  and  residue  to  be  equally  shared,  male 
and  female  equal  alike,  the  eldest  son  taking  an  equal  share,  in 
addition  to  the  5,000Z.  funded  for  him.  This  general  division  to 
take  place  as  each  respectively  attains  the  age  of  twenty-four  years. 
**  If  my  nephew  Thomas  Young  Greet  should  die  previous  to  his 
attaining  the  age  of  thirty  years,  leaving  no  child,  then  I  direct 
the  next  surviving  nephew  of  Alexander  Greet's  family  shall 
succeed  to  the  residue  and  its  accumulations,  subject  exactly  to  the 
same  regulations  as  described  for  my  nephew  Thomas  Young  Greet 
and  his  family." 

The  testator  then  appointed  his  nephew  Thomas  Young  Greet 
and  three  other  persons  executors. 

The  testator  died  in  1829,  leaving  his  nephew,  Thomas  Young 
Greet,  then  of  the  age  of  twenty-two.  He  married  in  1882,  and 
had  four  children,  the  eldest  having  been  born  in  1888. 

Thomas  Young  Greet  the  nephew  died  in  1841,  leaving  his  eldest 
son,  Thomas  Young  Greet  the  younger,  and  three  other  children, 
surviving  him. 
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The  property  was  partly  real  and  partly  personal.  Gsbbt 

Thomas  Young  Greet  the  younger,  after  his  father's  death,  filed       qsket. 
a  supplemental  bill  against  all  the  necessary  parties,  claiming  to 
be  entitled,  first,  to  the  sum  of  *5,000Z. ;  and,  secondly,  to  his      [  *]26  ] 
share  of  the  general  residue  of  the  property  after  the  deduction  of 
that  sum. 

Mr.  Pemberton  and  Mr.  Lewis  for  the  plaintiff : 

*  *  In  this  case,  the  gift  to  the  children  was  vested  both  as 
to  the  realty :  Doe  d.  Roake  v.  Nowell  (i),  Farmer  v.  Francis  (2),  Doe 
V.  Ward  (8) ;  and  as  to  personalty :  Branstrom  v.  Wilkinson  (4), 
Booth  V.  BooHi  (5),  Saunders  v.  Vautier  (6),  Davis  v.  Fisher  (7). 

The  5,000Z.  clearly  vested  at  the  death  of  the  nephew,  for  it  was 
then  to  be  immediately  severed  and  placed  in  the  name  of  trustees 
lor  the  plaintiff.  The  share  of  the  residue,  given  ''in  addition" 
to  the  eldest  son,  is  subject  to  the  same  conditions  and  incidents  (s), 
and  is  also  vested.  The  general  division  refers  only  to  the  pay- 
ment to  the  several  legatees.  It  is  to  be  observed  also»  that  this  is 
a  gift  of  residue,  in  which  case  the  Court  leans  strongly  towards  a 
vesting;  and  the  gift  over  is  only  in  case  of  the  death  of  the 
nephew  leaving  no  child. 

Mr.  G.  Turner  and  Mr.  AddiSj  in  the  same  interest*  [  127  ] 

Mr.  Kindersley  and  Mr.  Wood,  for  the  next  of  kin  and  co-heirs; 

The  gift  to  the  children  of  the  nephew  is  too  remote.  The  5,0002. 
was  given  to  the  eldest  son  of  the  nephew,  ''at  his  attaining  the 
age  of  thirty  years : "  he  therefore  took  no  interest  until  that  period; 
and,  consequently,  the  gift  is  void.  [They  cited  Leake  v. 
Robinson  (9).]  It  is  true,  a  separate  trust  was  created  of  the 
5,000Z. ;  but  to  say  that  it  is  vested  merely  because  a  separate 
trust  is  created,  is  begging  the  question :  the  gift  may  be  as  much 
contingent  when  a  trust  is  created  as  before. 

Saunders  v.  Vautier  was  a  specific  gift,  and  was  limited  to  the 
legatee,  his  executors,  administrators,  and  assigns  absolutely.  They 
also  cited  Cambridge  v.  Rous  (lo)  and  Duffield  v.  Ditjjield  (ii). 

(1)  14  E.  E.  445  (1  M.  &  S.  327).  (7)  Post,  p.  468. 

(2)  27  E.  R.  570  (2  Bing.  151).  (8)  See  Day  v.  Croft,  55  R.  R.  16,3 

(3)  48  R.  R.  599  (9  Ad.  &  El.  582).  (4  Beav.  561),  and  the  caaes  there  cited. 

(4)  6  R.  R.  146  (7  Ves.  421).  (9)  16  R.  R.  168  (2  Mer.  363). 

(5)  4  R.  R.  235  (4  Ves.  399).  (10)  6  R.  R.  199  (8  Ves.  12). 

(6)  54  R.  R.  286  (Cr.  &  Ph.  240).  (11)  32  R,  R.  70  (3  Bligh,  N.  S.  260), 
B.B. — VOL.  LIX.  28 


43  i  1842.     CH.     5  BEAV.  127—129: 

Gebet  A/f.  Schomberg  and  Mr.  Hingeaton  for  other  parties. 

r. 
Gbebt. 

A/r.  Pemhertotiy  in  reply. 

The  Master  op  thb  Bolls: 

This  is  one  of  the  many  cases  in  which  I  am  afraid  it  is  im- 
possible to  come  to  a  conclusion  which  can  be  considered  as 
[  *138  ]  entirely  satisfactory.  You  are  obliged  to  *spell  out  the  meaning 
of  the  testator,  and  to  try  to  discover  the  legal  effect  of  his  will, 
under  circumstances  which  make  it  extremely  difficult  to  reconcile 
the  case  under  consideration  with  the  decided  authorities. 

I  think  it  is  perfectly  obvious,  in  this  case,  that  the  testator  had 
a  strong  desire  to  accumulate  the  property  as  much  as  he  could, 
and  to  preserve  it  in  the  family  of  the  Greets.  Those  objects 
clearly  preponderate  throughout  the  whole  contents  of  the  will ; 
but  the  main  and  the  principal  object  in  the  residuary  clause  was, 
to  provide  for  his  nephew  Thomas  Young  Greet  and  the  children 
of  that  nephew ;  and  there  is  no  ulterior  disposition  given  of  the 
residue,  except  only,  in  the  event  of  the  nephew,  Thomas  Young 
Greet,  dying  under  the  age  of  thirty  years  without  leaving 
a  child. 

At  the  death  of  the  nephew,  the  5,000{.  is  to  be  taken  out  of  the 
residue,  and  deposited  for  accumulation  in  the  hands  of  trustees, 
one  of  whom  was  to  be  the  eldest  son  of  the  nephew.  The  accumu- 
lation is  directed  to  be  for  the  use  of  the  nephew's  eldest  son,  **  at 
his  attaining  the  age  of  thirty  years."  I  think  it  comes  to  no  more 
than  this:  The  testator  intended  that  the  son  should  attain  the 
age  of  thirty  years  before  the  accumulated  fund  should  be  paid  to 
him,  and  not  that  in  the  meantime  he  was  to  have  no  interest  in 
this  sum. 

It  appears  to  me  that  he  had  a  vested  interest  in  the  sum  of 
6,0002.,  at  the  moment  the  severance  was  to  be  made,  namely,  on 
the  death  of  the  nephew.  After  taking  the  6,0002.  out  of  the 
residue,  the  remainder  is  to  be  shared  between  the  children,  both 
male  and  female  alike,  the  eldest  son  taking  an  equal  share,  in 
addition  to  the  6,000/.  funded  for  him ;  and  as  the  5,0002.  vests 
[  ♦129  J  *upon  the  death  of  the  nephew,  it  would  be  extremely  difficult  to 
maintain  that  his  share  of  the  residue  does  not  vest  at  the  same 
time,  or  to  say  that  the  share  of  the  residue  could  vest  in  him  at 
that  time,  and  not  in  the  other  children. 

Is  the  Court  forced  to  come  to  an  opposite  conclusion  by  the 
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words  which  afterwards  follow,  that  this  general  division  is  to  take 
place,  as  each  respectively  attains  the  age  of  twenty-four  years  ? 
The  testator  could  never  have  meant,  that  a  general  division  should 
take  place  at  different  times.  His  object  was,  that  there  should  be 
a  general  division  of  the  whole  fund,  after  previously  severing  the 
particular  sum  of  5,0001. ;  after  deducting  that  sum,  which  was 
one  division,  there  was  to  be  the  general  division  of  the  remainder; 
and,  according  to  the  intent,  to  be  inferred  from  the  rest  of  the 
will,  I  think  this  amounts  merely  to  a  direction,  that  the  shares 
should  be  paid  to  the  younger  children  as  each  attained  twenty- 
four. 

I  am  of  opinion  that  both  the  5,0002.  and  the  share  of  the  residue 
were  vested  interests,  and  the  plaintiff  must  therefore  succeed  in 
this  case. 


Qkbet 

r. 
Greet. 


QUARMAN   V.    WILLIAMS. 

(5  Beav.  133.) 

Upon  an  application  for  a  stop  order,  the  assignor's  right  to  the  fund  in 
Court  must  be  shown,  either  by  the  proceedings  or  by  affidavit. 

A  PABTY  who  claimed  an  interest  in  a  fund  in  Court,  in  the 
character  of  next  of  kin,  created  an  incumbrance  thereon,  and  he 
and  the  incumbrancer  now  presented  a  petition  for  a  stop  order. 

Mr.  Sheffiekl,  in  support  of  the  petition. 

The  Master  of  the  Bolls  held  that  the  petitioners  must  show 
by  some  proceeding  in  the  cause,  or  by  affidavit,  that  he  sustained 
the  character  of  next  of  kin,  otherwise  the  Court  might  place  a  stop 
order  on  a  fund,  on  the  application  of  persons  having  no  interest 
whatever  in  it. 

It  being  admitted  that  this  did  not  appear,  the  petition  stood  over 
to  file  an  affidavit. 


1842. 
June!, 

Hulls  CouH. 

Lord 

Lanodale, 

M.R. 

[133] 


HAKVEY   V.   HARVEY. 

(5  Beav.  134—189;  8.  C.  4  Beav.  215—222.) 

A  testator  gave  150/.  a  year  to  such  of  his  relations  as  his  widow  should 
deem  reqiuring  and  most  meriting  relief:  Held,  that  a  widow  of  the 
testator's  brother  was  not  an  object,  and  the  widow  having  given  a  portion 
to  the  brother's  widow,  and  the  remainder  to  the  relations,  held  also, 
that  a  relative  to  whom  no  part  had  been  appropriated,  and  who  did 

28— a 


1842. 
June  8. 

BolU  CouH. 

Lord 

Lanodale, 

M.K. 

[134  J 
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Hakv£Y  not  show  himself  to  possess  the  qualification,  had  no  right  to  qaestion  the 

V*  misappropriation. 

HARVEY.  ^  testator  gave  his  widow  **  the  full  and  entire  enjoyment "  of  his  real 

and  personal  estates,  which,  after  her  death,  he  gave  to  other  persons ;  and 
he  empowered  her  to  retain  a  portion  of  a  sum  of  150/.  a  year  given  to 
other  parties,  for  renewing  the  leaseholds.  Held,  she  was  entitled  to 
enjoy  the  leasehold  in  specie,  that  it  was  not  imperative  on  her  to  reneir, 
but  that  she  had  acted  wrong  in  surrendering  a  lease,  of  which  she  was 
the  only  cestui  que  vie,  as  she  thereby  deprived  herself  of  the  option  of 
renewing  for  the  benefit  of  the  parties  in  remainder. 

[Thb  following  statement  of  the  will  in  this  case  is  taken  from 
4  Beav.  215,  where  a  question  was  reported  as  to  the  constitution 
of  the  suit,  which  it  was  not  considered  necessary  to  retain  in  the 
Bevised  Beports.] 

1841.  The  testator,  by  his  will  dated  in  1816,  devised  and  bequeathed 

"^"ilil^*  ^^^  ^^^  wi^®  "*^®  *^^^  ^^^  entire  enjoyment"  of  "his  real  and 
[4  Beav.  215]  personal  estate,  subject  to  the  payment  by  his  said  wife  of  the  sum 
of  1501.  of  lawful  money  of  Great  Britain  annually,  to  such  of  his 
relations  as  she  should  deem  requiring  and  most  meriting  relief ;  " 
and  he  devised  his  real  estates  to  trustees,  after  the  death  of  his 
wife,  ''to  the  use  of  the  eldest  son  that  might  then  be  hving  of 
James  Harvey,  his  nephew,  and  the  eldest  son  that  should  then  be 
living  of  Edward  Harvey  his  nephew,  in  equal  proportions,  share 
and  share  alike,  during  the  terms  of  their  natural  lives ;  then,  if 
the  said  eldest  sons  of  the  said  James  Harvey  and  £dward  Harvey 
should  become  entitled  by  virtue  of  his  said  will  to  receive  the  rente 
and  profits  of  his  said  freehold  estates,  during  their  minorities,  it 
was  his  will  that  there  should  be  paid  to  the  said  James  Harvey  '* 
[  •216  ]  *and  Edward  Harvey,  respectively,  the  sum  of  30Z.  annually  toward 
the  education  and  maintenance  of  such  the  said  eldest  sons 
respectively  until  they  should  respectively  attain  the  age  of 
twenty-one  years,  out  of  the  rents  and  profits  of  his  freehold  estate, 
with  remainder  to  the  second,  third,  and  other  sons  of  James  and 
Edward  Harvey,  in  tail  male ;  with  remainder  to  their  daughters ; 
with  remainder  to  the  testator's  right  heirs.  And  he  directed  his 
trustees,  immediately  after  his  wife's  death,  to  sell  all  his  leasehold 
and  chattel  property,  and  invest  the  produce  in  the  funds,  "  upon 
trust  that  they  should  apply  the  dividends  and  interest  of  the  said 
securities,  so  as  aforesaid  to  be  purchased,  unto,  and  equally 
amongst,  all  and  every  child  and  children,  grandchild  and  grand- 
children, of  the  said  James  Harvey  and  Edward  Harvey,  who 
should  not,  from  time  to  time,  be  in  the  receipt  of  the  rent  and 
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profits  of  his  said  freehold  estates,  devised  as  aforesaid ; "  and  in      Harvey 
the  event  of  failure  of  issue  of  the  said  James  Harvey  and  Edward      harvev. 
Harvey,  the  testator  directed  that  the  dividends  and  interest  of  the 
said  securities  should  be  equally  divided  between  and  amongst  his 
own  legal  representatives. 

By  a  codicil  he  declared  it  to  be  his  will  and  meaning,  that  all 
his  freehold  leases  in  the  different  estates  which  he  held  under  the 
see  of  Exeter,  or  otherwise,  should  be  included  in  the  same  bequest,  * 

and  be  disposed  of  in  like  manner  and  for  the  same  purposes,  after 
the  death  of  his  said  wife.  And  the  said  testator  directed  that  all 
and  every  the  child  and  children  of  his  sisters  Mary  Arnold,  Maria 
Odges,  and  Grace  Hicks,  deceased,  and  of  Catherine  Pearson,  then 
alive,  which  should  or  might  be  living  at  the  time  of  the  death  of 
his  said  wife,  should  take  his  and  their  share  and  shares  of  his 
property,  directed  to  be  sold  by  his  trustees  as  aforesaid,  in  common 
with  the  representatives  of  James  and  *Edward  Harvey,  provided  [  '217  ] 
for  by  his  said  will.  And,  lastly,  the  testator  further  declared  his 
desire  that  his  said  wife  Jane  Harvey,  alias  Jenefer  Harvey,  should 
be  empowered  to  retain  in  her  hands  all  or  any  parts  of  the  annual 
sum  of  1502.,  given  by  his  said  will  to  his  different  relatives,  and  to 
be  paid  them  as  therein  mentioned,  and  by  such  means  to  create  a 
fond  to  be  applied  for  the  renewals  of  a  life  or  lives,  in  all  or  any 
of  his  freehold  leases  or  leases  for  lives,  determinable  on  terms  of 
years.  And  the  testator  expressed  it  to  be  his  desire  that  in  so 
doing  his  said  wife  should  consult  with  and  take  the  advice  of  his 
said  trustees. 

After  the  testator's  death  his  wife  proved  his  will. 

The  plaintiff,  one  of  the  children  of  James  Harvey,  filed  this  bill 
''  on  behalf  of  herself  and  all  others  entitled  as  residuary  legatees 
in  remainder,"  against  the  widow,  the  surviving  trustees,  the  heir- 
at-law,  and  Catherine  Pearson. 

The  bill  alleged,  that  the  persons  now  forming  the  class  in  the 
said  will  named,  as  children  and  grandchildren  of  James  Harvey, 
and  Edward  Harvey,  and  the  children  of  Catherine  Pearson,  were 
exceedingly  numerous,  being  upwards  of  twenty-six,  at  least,  in 
number.  That  there  were  several  children  of  Mary  Arnold,  Maria 
Odges,  and  Grace  Hicks  in  the  said  will  named ;  and  who  were 
alleged  by  the  defendant,  the  widow,  to  have,  as  next  of  kin  of  the 
said  testator,  an  interest,  conflicting  with  that  of  the  plaintiff  and 
the  other  legatees. 

The  bill  prayed  the  establishment  of  the  will:    the  necessary 
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Habvby      accounts  of  the  estate :  the  renewal  of  the  leases  ont  of  the  sarplns 

Harvbt.     0^  ih^  1^()^*  &  y^A^  -  ^h^i  ^^^  executrix  might  be  made  answerable 

[  *218  ]      for  the  leaseholds  *which  had  not  been  renewed,  and  that  the  150/. 

might  be  duly  administered  under  the  direction  of  the  Court. 

[5  Beav.  134]       On  that  occasion  the  Master  was  directed  to  ascertain  the  next  of 

kin  of  the  testator  living  at  his  death,  and  the  representatives  of 

those  who  had  since  died. 

The  Master  reported  that  such  next  of  kin  were  twenty  in 
number,  of  whom  twelve  were  now  living,  and  that  of  the  remaining 
eight,  there  were  personal  representatives  to  three  only,  and  that 
the  others  were  not  represented. 

The  persons,  parties  to  the  cause,  who  would  be  entitled  to  the 
residue,  in  case  of  the  gift  being  too  remote  and  void,  were  the 
widow,  who  would  be  entitled  to  one  third,  Catherine  Pearson,  a 
sister  of  the  testator,  entitled  to  one  sixth  of  the  remainder,  or  two 
eighteenths,  and  Thomas  Harvey,  the  representative  of  the  testator's 
[  'iss  ]  ^brother  Thomas,  entitled  also  to  two  eighteenths;  so  that,  on  the 
whole,  five  ninths  of  the  next  of  kin  were  represented  in  the  suit. 

The  cause  again  came  before  the  Court. 

The  Court  having  determined  that  it  would  hear  the  cause  in  the 
absence  of  the  other  next  of  kin,  the  questions  were,  first,  whether 
the  gift  of  the  personalty  in  trust  to  pay  the  dividends  ''  from  time 
to  time,"  to  the  children  and  grandchildren  of  James  and  Edward 
was  or  was  not  too  remote. 

Secondly,  whether  the  testator's  widow  had  exceeded  her  dis- 
cretion, in  giving  to  the  widow  of  the  testator's  brother  Thomas  a 
portion  of  the  150Z.  directed  to  be  distributed  amongst  the  testator's 
''  relations  " ;  and  if  not,  then  whether  the  plaintiff  had  any  interest 
in  the  sums  misapplied,  he  not  having  proved  himself  as  coming 
within  the  qualification. 

Thirdly,  whether  the  widow  had  acted  wrong  in  surrendering  the 
lease  of  which  she  was  the  surviving  cestui  que  vie. 

Mr.  Pemherton  and  Mr.  W.  M,  James,  for  the  plaintiff: 

The  distribution  of  the  personal  estate  is  to  be  amongst  a  class  to 
be  ascertained  at  the  death  of  the  widow,  and  the  gift  is  not  there* 
fore  too  remote.  The  bequest  of  the  dividends,  though  payable 
"from  time  to  time,"  carries  the  capital  (i).  The  codicil,  which 
directs  other  persons  living  at  the  death  of  his  wife,  should  take 
"  their  share  of  his  property,"  removes  all  doubt. 

(1)  See  Page  y.  Leapingwdl,  11  B.  B.  234  (18  Yes.  463). 
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The  Yfidow  was  Bot  empowered  to  give  any  portion  of  the  1502.  a  Habvet 
year  to  the  widows  of  the  testator's  relations;  and  she  had  no  right  habvet. 
to  surrender  the  lease  which  the  testator  intended  to  be  renewed.  [  136  ] 

They  asked  the  usual  accounts  and  inquiries  as  to  the  leaseholds 
and  the  150Z.  a  year,  with  Uberty  to  state  special  circumstances. 

Afr.  Tumei'  and  Mr.  John  Baily,  contra  : 

The  division  is  to  be  from  time  to  time  between  parties,  who 
must  be  ascertained  de  anno  in  annuin,  and  may  not  necessarily  be 
bom  within  the  limited  period:  the  gift  is  therefore  void  for 
remoteness.  [Lord  Southampton  v.  Marquis  of  Hertford  (i),  Lord 
Deerhurst  v.  The  Dtike  of  St.  Albans  (2)  were  cited.] 

Mr.  Kindersley,  Mr.  Rogers,  and  Mr.   Chandless,   for  other 
parties. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Bolls: 

The  question  in  this  case  is  whether  the  plaintiff  is  entitled  to 
the  relief  he  asks.  It  must  be  owned  that  the  words  "  from  time  to 
time"  occasion  considerable  ambiguity,  and  it  is  very  difficult 
to  give  effect  to  them,  in  any  way  consistent  with  the  other  expres- 
sions in  this  will.  I  think,  however,  that  the  words  are  intended 
to  describe  a  class  of  persons  existing  at  the  death  of  the  tenant  for 
life,  and  not  a  class  to  take  in  succession.  Such  would  plainly  be 
the  construction,  unless  we  are  to  give  the  words  ''from  time  to 
time  "  an  effect  *  which  should  control  the  meaning  of  all  the  other  [  *137  ] 
words.  I  do  not  think  that  ought  to  be  done,  especially  having 
regard  to  the  words  contained  in  the  codicil.  I  apprehend  the 
meaning  of  the  words  is  this,  there  is  a  direction  ''to  apply  the 
dividends  and  interest''  (and  that  is  quite  unlimited)  "  unto  and 
equally  amongst  all  and  every  the  child  and  children,  grandchild 
and  grandchildren  of  James  Harvey  and  Edward  Harvey"  (so  far  it 
would  be  quite  free  from  ambiguity)  "  who  may  not,  from  time 
to  time,  be  in  the  receipt  of  the  rents  and  profits  of  my  freehold 
estates."  Now,  if  the  words  had  been  simply  "  who  might  not  be 
in  the  receipt  of  the  rents  and  profits  of  my  freehold  estates," 
it  would  be  quite  clear. 

The  person  who  might,  "from  time  to  time,"  be  in  the  receipt  of 
(1)  13  B.  E.  18  (2  V.  &  B,  54).  (2)  37  R  E,  260  (5  Madd.  232). 
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Harvet  the  rents  and  profits,  anterior  to  the  times  of  division,  might  depend 
Harvby.  '^PO^^  ^  variety  of  events  taking  place.  There  might  be  two  sons 
living.  There  might  be  one  son  and  a  grandson  living.  There 
might  be  one  son  of  one  son  and  several  grandchildren  of  another 
son,  and,  in  fact,  a  succession  of  rights  might  take  place  anterior  to 
the  times  of  division. 

The  words,  as  it  seems  to  me,  are  nearly  inconsistent  with  each 
other ;  and  I  am  obliged  to  decide  whether  the  words  contained  in 
the  codicil  are  to  preponderate.  The  result  I  have  come  to  is,  that 
the  words  which  imply  the  existence  of  and  division  amongst  a 
class  at  the  widow's  death,  preponderate  over  the  effect  that  ought 
to  be  given  to  the  words  "  from  time  to  time."  I  think  therefore 
that  the  plaintiff  has  an  interest  in  the  property. 

With  respect  to  the  next  point,  I  am  inclined  to  think  that  the 
[  *138  ]  plaintiff  has  no  right  at  all  to  complain.  There  *was  a  sum  of  150/. 
given  by  the  will,  to  be  paid  by  the  widow  to  such  of  the  testator^s 
relations  "as  she  should  deem  requiring,  and  most  meriting, 
relief."  She  was  bound  to  apply  that  sum  for  the  benefit  of 
relations,  and  I  think  that  the  widows  of  relations  are  not  persons 
who  are  comprised  in  that  description ;  if  therefore,  it  were  neces- 
sary for  me  to  decide  that  question,  I  think  that  there  was  an 
erroneous  application.  Who,  then,  would  be  the  persons  who  are 
prejudiced  by  that  application?  Those  relations  who  ought  to 
have  that  sum  applied  for  them.  Has  the  plaintiff  an  interest  in 
that  ?    I  am  very  much  inclined  to  think  he  has  not. 

By  the  codicil,  the  widow  was  empowered  to  reserve  a  portion  of 
this  sum  of  1502.  for  the  renewal  of  the  leasehold,  but  it  was 
entirely  optional,  as  it  seems  to  me,  on  her  part.  If  she  had  once 
set  apart  a  sum  of  money  for  that  purpose,  the  plaintiff,  as  being 
one  of  the  persons  entitled  in  remainder,  would  immediately  have 
acquired  an  interest  in  it.  She  never  did  so,  but  made  an  erroneous 
application  to  the  prejudice  of  other  persons.  I  am  inclined  to 
think  that  the  plaintiff  is  not  entitled  to  call  for  an  account  in  that 
respect ;  and  if  he  were,  I  think  that,  after  the  length  of  time  which 
he  has  permitted  to  elapse  (six  or  eight  years),  it  would  be  rather 
too  much  to  say  he  should  have  any  claim  whatever.  I  think 
therefore  that  the  plaintiff  is  not  entitled  to  relief  in  that  respect. 

As  to  the  leasehold  surrendered,  the  widow  was  tenant  for  life, 
with  a  full  right  to  enjoy  the  leasehold.  The  testator  says,  I  give 
and  devise  to  my  wife  ''  the  full  and  entire  enjoyment."  As  she 
was  the  cestui  que  vie,  she  became  entitled  to  the  whole  beneficial 
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interest  (i) ;  and  *so  far,  the  legal  and  beneficial  interest  were  con- 
joined in  her.  Though  I  cannot  think  it  of  much  importance,  yet 
I  do  not  approve  of  such  a  sale  ;  for  I  think  she  ought  not  to  have 
deprived  herself  of  the  option,  which  the  testator  gave  her,  of 
retaining  a  sum  for  renewing  these  leases.  I  do  not  think  a  person 
in  that  situation  had  a  right  to  deprive  herself  of  the  means  of 
preserving  the  estate  to  the  trust.  She  had  the  sole  right  of  enjoy- 
ment ;  the  legal  estate  was  vested  in  her,  with  an  object  pointed 
out  to  her,  and  giving  her  an  option  of  retaining  a  fund,  not  given 
to  her,  but  to  the  testator's  relations,  for  the  purpose  of  continuing 
that  estate  in  the  family.  I  cannot  therefore  think  that  her  conduct 
was  right.  Supposing,  however,  that  it  was  set  aside,  and  that  the 
120^  was  set  apart  as  a  portion  of  the  trust  fund,  would  she  not  be 
entitled  to  set  off  the  rents  of  that  estate  against  it,  although 
she  had  parted  with  it?  I  think  she  would,  and  therefore  no 
benefit  can  come  to  the  plaintiff  from  any  investigation  of  the 
matter. 

I  am  disposed  to  declare  (as  far  as  it  can  be  declared  in  the 
absence  of  the  other  parties  interested,  and  who  are  not  to  be 
prejudiced  by  what  passes  now),  that  the  plaintiff,  as  one  of  the 
persons  described  in  the  will,  has  an  interest  in  remainder  after 
the  death  of  the  tenant  for  life.  I  can  make  no  other  decree  unless 
the  plaintiff  desires  an  account. 


Harvby 

Habvkt. 

[  M39  ] 


M^DERMOTT  v.  WALLACE. 

(5  Beav.  142 ;  S.  C.  6  Jur.  547.) 

A  testatrix  gave  unto  A.  and  B.  a  sum  in  the  Long  Annuities,  to  be 
equally  divided  during  their  lives,  after  which  she  gave  the  said  sum  to  C. : 
Held,  that  the  survivor  of  A.  and  B.  took  for  life. 

The  testatrix  by  her  will  gave  and  bequeathed  *^  all  she  possessed 
from  the  Long  Annuities  unto  the  persons  thereinafter  named 
(that  is  to  say),  she  gave  to  Mary  and  Elizabeth  Grant  of  Chelsea 
the  annual  sum  of  12Z.  to  be  equally  divided  during  their  lives,  after 
which  she  gave  the  said  sum  to  Elizabeth  French  M'Dermott.*' 

Elizabeth  Grant  died  in  1831,  and  Mary  Grant  died  in  1841, 
and  the  question  was  who  was  entitled  to  the  dividends  on  the 
Long  Annuities  between  1881  and  1841. 


(1)  Pickering  v.  Pickering,  48  E.  E. 
1(M  (4  My.  &  Cr.  289) ;  QtHxiejiough  v. 


Tremamondo,  50  E.  E.  262  (2  Beav. 
512). 


1842. 
June  11. 

Jiitlh  Churt. 

Lord 

Lang  DALE, 

M.R. 

[142] 
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m»dermott  Mr,  Willcock,  for  the  representatives  of  Elizabeth  French 

wallacb.     M'Dermott,  contended  that  the  gift  to  Mary  Grant  and  Elizabeth 

Grant  was  for  their  joint  lives  only,  and  that  immediately  on 

the  death  of  Elizabeth  the  Long  Annuities  went  over  to  Mrs. 

M'Dermott. 

Mr,  Stinton,  contra,  for  the  representatives  of  Mary  Grant, 
argued  that  the  words  ''  after  which  "  meant  after  the  lives  of  both, 
and  that  Mary  was  entitled  for  her  life  by  survivorship. 

Mr.  Willcock,  in  reply : 

The  words  "after  which"  refer  to  some  period  previously  referred 
to,  and  the  only  one  is  the  joint  lives. 

The  Master  of  the  Bolls: 

The  question  is  doubtful ;  but,  on  the  whole,  I  think  the  gift  over 
does  not  take  effect  till  after  the  death  of  Mary. 


1842. 
Julff  13. 

Roll*  Court, 

Ix)rd 

Lanodalu, 

M.R. 

[147] 


[  •148  ] 


CURTIS  V.   LUKIN. 

(5  Beav.  147—157 ;  S.  C.  11  L.  J.  Ch.  380;  6  Jur.  721.) 

A  gift  is  too  remote,  unless,  according  to  the  intention  of  the  testator, 
some  person  must  necessarily  be  in  existence,  with  legal  power  to  dispose 
of  the  property,  within  the  period  limited  by  the  rules  of  law. 

A  gift  must  not  only  vest  within  the  time  limited  hy  the  role  against 
X>erpetuities,  but  the  interests  of  the  respective  parties  in  the  property 
must  be  capable  of  ascertainment  within  that  period,  otherwise  the  g;ift 
will  be  void. 

A  testator  bequeathed  leaseholds  in  Church  Street,  having  sixty  years 
unexpired,  and  as  to  which  thei'e  was  no  obligation  on  the  part  of  the 
lessor  to  renew,  to  A.  for  life,  with  remainder  to  the  children  she  should 
leave,  and  in  default  to  B.  He  bequeathed  to  trustees  other  leaseholds, 
upon  trust  to  accumulate  the  rents,  until  the  leases  of  the  Church  Street 
property  "  should  become  nearly  expired,"  and  then  to  apply  such  part 
thereof  as  should  be  necessary  in  the  renewal  of  the  Church  Street 
property,  "for  the  benefit  of  the  respective  persons  to  whom  he  had 
before,  by  his  will,  given  the  same;'*  and  the  residue,  after  answering  the 
purpose  aforesaid,  he  gave  to  his  residuary  legatees.  The  testator  died 
before  the  Thellusson  Act  came  into  operation.  Held,  that  the  trust  for 
accumulation  and  renewal  was  void  for  remoteness  and  uncertainty. 

The  questions  in  this  cause  were,  first,  whether  the  trustees  and 
executors  of  the  will  of  the  testator,  Mr.  Shadrach  Venden,  had 
committed  a  breach  of  trust,  by  *not  investing  the  rents  of  three 
leasehold  houses  in  Oxford  Street  and  Audley  Street,  so  as  to 
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accnmnlate  and  form  a  fond  for  the  renewal  of  the  leases  of  two  Curtis 
houses  in  Church  Street,  which  had  been  bequeathed  for  the  benefit  lukin. 
of  his  niece,  the  defendant,  Mrs.  Curtis  and  her  children;  and 
secondly,  whether  the  plaintiff,  who  was  one  of  the  children,  was 
now  entitled  to  call  for  the  performance  of  this  trust,  or  to  charge 
the  representatives  of  the  executors  of  Shadrach  Yenden  with  the 
breach  of  trust. 

The  testator  was  possessed  of  two  leasehold  houses  in  Church 
Street  for  a  term,  of  which  between  sixty  and  seventy  years  were 
unexpired,  and  he  possessed  three  other  leasehold  premises  in 
Oxford  Street  and  Audley  Street. 

By  his  will,  dated  in  1794,  he  bequeathed  the  two  houses  in 
Church  Street  to  four  trustees,  upon  trust  for  the  defendant 
Elizabeth  Curtis  (then  Elizabeth  Cheverell)  for  life,  for  her  separate 
use,  and  from  and  after  her  decease,  upon  trusts  which  were 
expressed  as  follows:  ''to  the  use  and  benefit  of  any  child  or 
children  my  said  niece  Elizabeth  Cheverell  may  leave  by  any 
husband  or  husbands  she  may  happen  to  marry,  equally  to  be 
divided  amongst  them,  if  more  than  one,  share  and  share  alike, 
and  if  but  one  child,  the  whole  to  such  one  child ;  but  in  case  my 
said  niece  Elizabeth  Cheverell  shall  not,  at  her  decease,  leave  any 
child  or  children,  then  to  the  use  of  my  nephew  Shadrach  Yenden 
Cheverell." 

The  testator  then  bequeathed  to  his  trustees  the  three  leasehold 
houses  in  Oxford  Street  and  Audley  Street,  upon  trusts  which  he 
declared  as  follows  :  ''  upon  trust,  that  they  my  said  trustees  shall 
and  do,  from  time  to  time,  receive  the  rents,  issues,  and  profits  of 
the  above  *three  leasehold  messuages  or  dwelling  houses  situate  in  [  *U9  ] 
Oxford  Street  and  Audley  Street  aforesaid,  and  lay  out  the  same  at 
interest  till  my  several  leasehold  messuages  or  tenements  herein- 
before mentioned,  situate  and  being  in  Church  Street  aforesaid 
shall  become  nearly  expired,  and  then,  to  pay  and  apply  such  part 
thereof  as  shall  be  necessary,  in  the  renewal  of  my  several  lease- 
hold messuages  or  tenements  situate  and  being  in  Church  Street 
aforesaid,  for  the  benefit  of  the  respective  persons  to  whom  I  have 
before,  by  this  my  will,  given  the  same."  And  he  gave  the  money 
arising  from  the  rents  of  his  houses  in  Oxford  Street  and  Audley 
Street,  and  the  interest  arising  therefrom  after  answering  the 
several  purposes  aforesaid,  between  Edward  Yenden,  Shadrach 
Yenden  Cheverell,  and  Elizabeth  Cheverell,  and  he  also  gave  his 
residuary  estate  to  the  three  last-mentioned  persons. 
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Curtis  The  testator  died  in  1795,  so  that  the  Thellusson  Act(i)  was 

LuKiN.       inapplicable  to  this  case. 

After  the  testator's  death,  the  trustees  and  executors,  for  some 
time,  continued  to  accumulate  the  rents  of  the  Oxford  Street  and 
Audley  Street  property.  The  leases  expired  in  1817,  and  it  was 
stated,  that  the  accumulated  fund  was  afterwards  divided  amongst 
the  residuary  legatees. 

Mrs.  Curtis,  the  tenant  for  life,  was  still  living,  and  this  bill  was 
filed  by  one  of  her  children,  seeking  a  declaration,  that  the  rents 
of  the  Oxford  Street  and  Audley  Street  property  ought  to  have  been 
accumulated  for  the  purpose  of  renewing  the  leases  of  the  Church 

[  •ISO  ]  Street  property ;  that  the  trustees  and  their  representatives  *inight 
be  held  responsible  for  the  breach  of  trust,  in  not  doing  so,  and 
that  the  money  recovered  might  be  applied  in  the  renewal  of  the 
leases  of  the  Church  Street  property. 

The  defendants,  the  representatives  of  the  trustees,  insisted, 
first,  that  the  trust  was  void  for  uncertainty;  2ndly,  that  the 
period  during  which  the  accumulation  had  been  directed  might 
possibly  exceed  the  limits  allowed  by  law,  and  was  therefore  void. 

Mr.  Kindersley  and  Mr.  You7ige,  for  the  plaintiff : 

The  trust  for  accumulation  is  valid,  for  the  whole  interest  must 
necessarily  vest  in  Mrs.  Curtis's  children  and  the  residuary  legatees 
within  the  period  limited,  viz.,  within  a  life  in  being  and  twenty- 
one  years  after.  Immediately  on  the  death  of  Mrs.  Curtis  every 
contingency  will  end,  and  her  children  and  the  residuary  legatee 
will  then  have  the  power  of  disposing  of  the  accumulated  fund,  and 
of  stopping  the  further  accumulation.  This  is  all  that  is  required 
by  the  rule  which  prescribes  only  the  time  within  which  the 
property  must  vest.  Where  there  is  a  gift  which  vests  within  the 
limited  period,  but  which  is  not  payable  until  afterwards,  the  gift 
is  not  void,  but  the  Court  directs  payment  immediately  on  the 
legatee  attaining  twenty-one  :  Saunders  v.  Vautier  (2). 

Again,  Mrs.  Curtis  may  survive  the  leases,  and  then  there  could 
be  no  objection  to  the  trust  for  renewal. 

The  plaintiff,  therefore,  has  a  right  to  have  the  rents  accumulated 
[•151]  until  the  death  of  his  mother;  and  the  ^trustees  having  neglected 
to  do  so,  are  answerable  for  their  breach  of  trust. 

Mr.  BaUy,  for  the  widow  and  the  other  children. 
(1)  39  &  40  Geo.  IH.  c.  98.  (2)  64  B.  E.  286  (Or.  &  Ph.  240). 
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Mr.  Penibertony  Mr.  Hodgson,  and  Mr.  D.  James,  for  the  repre-       Cubtis 
sentatives  of  the  surviving  trustees  :  Lukin. 

The  trust  for  accumulation  and  renewal  is  void,  both  for 
uncertainty  and  for  remoteness. 

«  4F  »  *  « 

The  plaintiff  will  only  be  entitled  in  the  event  of  his  surviving  the 
tenant  for  life,  and  it  will  be  impossible,  even  then,  for  the  Court 
to  say,  what  sum  he  is  interested  in  ;  for,  until  the  expiration  of 
the  lease  the  amount  necessary  to  obtain  a  renewal  cannot  be 
ascertained. 

But  assuming  there  is  no  vagueness  or  uncertainty  in  the  trust, 
yet,  it  is  void  in  consequence  of  its  violating  the  rule  of  law  against 
perpetuities.    ♦    ♦    * 

It  is  said,  that  the  children  and  the  residuary  legatees  have  the  [  152  ] 
power  of  putting  an  end  to  the  trust  within  the  time,  but  that  would 
be  effected  by  agreement  between  themselves,  and  by  defeating  the 
testator's  intentions  and  not  by  right.  They  have  no  power 
adversely  to  compel  the  other  parties  to  compromise  their  rights,  or 
to  make  valid  by  agreement,  that  which  the  law  says  is  invalid. 
Again,  what  is  to  be  the  effect  if  one  refuses  to  concur? — the 
accumulations  must  go  on  until  the  year  1868,  and  all  the  evils  which 
the  rule  of  law  is  intended  to  prevent  must  necessarily  happen. 

The  intention  was  to  accumulate  for  sixty-three  years  certain, 
which  is  void,  and  the  Court  cannot  look  to  the  *events  which  have  [  •isa  ] 
happened  or  may  happen,  in  order  to  render  valid  a  gift  which  is 
not  so  limited  as  to  be  beyond  the  possibility  of  being  too  remote. 
They  cited  Leake  v.  Robinson  (i),  Proctor  v.  Bishop  of  Bath  and 
Wells  (2),  Lade  v.  Holford  (3),  Ibhetson  v.  Ibbetson  (4). 

Mr.   Tinney,  Mr.  Bacon,  Mr.  G.  Turner,    Mr.  Beales,   Mr. 
S pence,  Mr.  Renshatv,  and  Mr.  F.  J.  Hall,  for  other  parties. 

Mr.  Kindersley,  in  reply  : 

There  are  many  cases  in  which  there  has  been  a  direction  to 
renew  generally,  and  which  have  never  been  held  void  for  uncertainty. 
To  renew  leases  means  on  the  same  terms  :  Price  v.  Assheton  (5). 
If  it  be  held  that  this  direction  to  renew  is  void  for  uncertainty,  then 
every  trust  for  the  renewal  of  what  is  called  renewable  leases,  which 

(1)  16  E.  R  168  (2  Mer.  363).  (4)  51  R.  R  304  (10  Sim.  495). 

(2)  2  H.  Bl.  358.  (5)  41  R  E.  222  (1  Y.  &  C.  Ex.  Eq. 

(3)  W.  Bl.  428.  82). 
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CuBTis       the  landlord  is  not  bound  to  renew,  will  also  be  void,  as  in  the  case 
LuKiN.       of  Bishops'  and  College  leases* 

The  Master  of  the  Bolls  : 

It  is  contended,  that  under  this  trust  for  renewal,  the  trustees 
were  to  receive  the  rents  of  the  houses  in  Oxford  Street  and  Audley 
Street,  and  accumulate  them,  until  the  leases  of  the  other  two 
houses  had  become  nearly  expired,  that  is  nearly  to  the  year  1863, 
when  the  last  of  these  leases  would  expire  or  be  upon  the  point  of 
expiring,  and  then  procure  the  best  renewal  of  the  leases  they  coald. 

[  1^^  ]  To  this  it  is  objected,  that  it  is  carrying  on  an  accumulation  of 

rent  and  income  beyond  the  period  which  the  law  allows,  for  it  is 
not  limited  to  a  life  in  being  and  twenty-one  years  afterwards,  but 
may  continue  very  much  longer  ;  this  indeed  is  perfectly  evident. 
The  reply  given  to  this  objection  is  to  this  effect :  it  is  very  true, 
that  if  the  trust  be  literally  followed,  it  would  be  too  remote,  but  it 
ought  not  to  be  literally  followed,  because,  within  the  period  allowed 
for  accumulation,  there  must  be  persons  ascertained,  who  alone 
would  be  entitled  to  this  fund  and  every  part  of  it :  again,  it  is 
possible  that  Mrs.  Curtis  might  live  beyond  the  term  of  the  leases, 
in  which  case  a  renewal  might  properly  be  made  in  her  lifetime  ; 
but  even  supposing  her  to  die  at  any  time  whatever  within  this 
period,  then  that  in  twenty-one  years  after  her  death,  the  persons 
authorized  by  law  to  dispose  of  the  property,  might  divide  it  at 
once,  and  thus  prevent  the  future  accumulation  of  the  fund,  and 
obviate  the  mischief  which  the  rule  of  law  intended  to  prevent. 

Now  the  persons  who  would  be  entitled  in  that  event,  would 
be  the  children  which  Mrs.  Curtis  might  leave  and  the  persons 
entitled  to  the  residue  of  the  money,  after  answering  the  purposes 
which  the  testator  intended  to  be  effected.  They  might  all  be  in  a 
state  competent  to  consent.  Nevertheless,  in  that  state  of  things, 
it  is  perfectly  manifest,  that  although  amongst  themselves  thej 
might  make  a  title  to  the  fund  to  be  accumulated  for  renewal,  yet 
each  of  them  would  be  uncertain  as  to  the  amount  of  his  share,  or 
of  that  which  was  his  ;  no  one  of  them  could  say,  such  a  share  of 
this  property  is  mine,  I  have  a  right  to  sell  or  dispose  of  it  as  I 
please,  and  in  doing  so,  I  am  acting  according  to  the  intention  of 
the  testator. 

[  156  ]  In  all  cases  of  this  kind,  I  apprehend,  we  are  to  look  at  the 

directions  of  the  will,  with  reference  to  the  property  of  the  testator 
at  the  time  of  his  death,  and  with  reference  to  the  persons,  who, 
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under  the  directions  of  the  will  and  according  to  the  intention  of       Curtis 
the  testator,  may,  at  a  future  period,  have  a  legal  power  to  dispose      lukin. 
of  the  property.    If,  according  to  the  intention  of  the  testator,  some 
person  or  persons  must  not  necessarily  be  in  existence,  with  legal 
power  to  dispose  of  the  property,  within  the  period  limited  by  the 
rule  of  law,  then,  I  apprehend,  the  gift  is  too  remote. 

Now  here,  such  was  not  the  intention  of  the  testator  ;  the 
intention,  according  to  the  argument  which  is  used,  was  that  the 
accumulation  should  go  on,  as  to  part  of  this  at  least,  until  the 
period  when  the  last  lease  was  about  expiring,  that  is  until  1868, 
which  period,  it  is  evident,  might  be  beyond  that  limited  by  law  ; 
if  the  contrary  were  done,  it  would  be  done,  not  in  pursuance  of  any 
power  given  to  them  by  the  will,  but  in  consequence  of  a  power 
which  they  have,  of  coming  to  an  arrangement  amongst  themselves, 
by  which  they  compromise  their  respective  claims  under  the  will, 
and  create  for  themselves  aliquot  defined  shares  in  this  part  of  this 
property,  doing  that  for  themselves,  but  proceeding  in  a  manner 
directly  contrary  to  the  intention  of  the  will. 

I  should  have  been  very  willing  to  have  attended  to  any  authority 
which  might  have  been  brought  forward  to  support  the  proposition, 
that  this  might  be  done ;  none  has  been  cited.  The  case  of  Saun- 
ders  V.  Vautier  (i),  is,  I  apprehend,  entirely  diiferent  from  this.  It 
has  frequently  happened  in  this  Court,  that  a  testator  has  given  to 
an  individual  an  absolute  vested  interest  in  a  defined  fund,  so  that, 
according  to  the  ordinary  *rule  of  law,  he  would  have  a  power,  of  [  'ise  ] 
his  own  authority,  to  receive  or  dispose  of  it  immediately  on  his 
attaining  legal  age ;  but  having  given  such  a  vested  interest,  the 
testator  has,  nevertheless,  postponed  the  time  of  giving  him  posses- 
sion, till  a  period  subsequent  to  the  legatee*s  attaining  twenty-one, 
although  in  such  cases,  the  party  having  attained  the  age  of  twenty- 
one  cannot,  according  to  the  direct  intention  of  the  will,  obtain 
possession,  yet  he  has  everything  but  possession  ;  he  has  the  legal 
power  of  disposing  of  it,  he  may  sell,  charge,  or  assign  it,  for  he 
has  an  absolute,  indefeazible  interest  in  a  thing  defined  and  certain ; 
the  Court,  therefore,  has  thought  fit  (I  don't  know  whether  satis- 
factorily or  not),  to  say,  that  since  the  legatee  has  such  the  legal 
right  and  power  over  the  property,  and  can  deal  with  it  as  he 
pleases,  it  will  not  subject  him  to  the  disadvantage  of  raising  money 
by  selling  or  charging  his  interest,  when  the  thing  is  his  own,  at  this 
very  moment.  The  Court  has,  in  such  cases,  ordered  payment  on 
(1)  54  B.  B.  286  (Gr.  &  Ph.  240). 
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his  attaining  twenty-one.  I  don't  think  that  case  is  analogoas  to 
this,  because  there  the  property  is  defined  and  ascertained  ;  here  it 
is  not,  for  the  shares  cannot  be  ascertained  until  the  period  for 
renewal  has  arrived,  when  it  will  become  known  what  sum  is 
necessary  for  that  purpose. 

Besides  this,  I  think  there  are  other  objections  on  the  ground  of 
uncertainty,  which  I  do  not  think  it  necessary  to  enter  into  in  detail, 
as  my  opinion  is  clear  upon  the  grounds  I  have  stated ;  nevertheless, 
I  may  say  that  I  think  the  uncertainty  of  the  shares,  which  the 
children  are  to  have,  an  uncertainty  arising  partially  from  the 
uncertain  demand  which  they  have  upon  the  fund  to  be  accumu- 
lated ;  for  the  purpose  of  renewal  is  such,  that  nobody  can  tell 
what  ought  to  be  done  under  this  trust. 

On  the  joint  ground  of  remoteness  and  uncertainty,  it  appears  to 
me  that  this  trust  cannot  be  sustained ;  I  think  this  bill  must  be 
dismissed,  and  under  the  circumstances  it  must  be 

Disiimsed  with  costs. 
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June  1. 
July  22. 

BolU  CouH. 

Lord 

Langdalb, 

M.R. 

On  Appeal. 
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Nov,  21,  22. 

1844. 

Not.  19, 

Lord 

Lyndhurst, 

L.C. 

[164] 


The   ATTOENEY-GENEEAL  v.  POTTEE(l). 

(5  Beav.  164—171 ;  on  appeal,  14  L.  J.  Ch.  16.) 

A  testator  bequeathed  a  leasehold  and  his  residuary  estate  to  A.,  B.,  and 
C.  (his  executoi's),  on  trust  to  permit  A.  to  receive  the  rents  and  profits  for 
life,  and  afterwards  to  pay  certain  legacies,  and  the  residue  to  such  of 
three  persons,  D.,  E.,  and  F.,  as  should  be  living  at  A.*s  death.  The 
executors  permitted  A.  to  retain  possession  of  the  leasehold  during 
her  life,  and  D.,  E.,  and  F.  executed  a  deed  (which  was  also  executed 
by  B.  the  husband  of  D.),  whereby  they  agreed  to  take  as  tenants  in 
common :  A.  died.  Held,  that  the  executors  had  not  assented  to  the 
legacies,  either  by  permitting  A.  to  retain  possession  of  the  leasehold,  or 
by  the  execution  of  the  deed  by  B.,  and  that  the  executors  could  make  a 
good  title  to  the  leasehold. 

This  information  prayed,  that  an  account  might  be  taken  of  the 
duty  payable  on  the  legacies  and  residuary  estate  given  by  the 
will  of  the  testator  Arthur  Phillip,  and  that  the  amount  might 
be  declared  to  be  a  debt  due  to  her  Majesty  from  the  defendant 
James  Potter  and  from  John  Lane,  deceased ;  and  that  it  might 
be  declared,  that  a  leasehold  house  at  Bath,  which  was  part  of  the 
testator's  estate,  was  liable  to  the  payment  of  the  debt,  and  that 
the  same,  or  the  proceeds  arising  from  the  sale  thereof,  might  be 
made  available  for  such  payment ;  and  the  same  having  been  sold 
by  James  Potter  to  William  Bowie,  that  Potter  might  be  restrained 


(1)  In  re  W-nn  and  Furzt's  Contract  [1894]  2  Ch.  101,  03  L.  J.  Ch.  303. 
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from   receiving  the  purchase-money,  and  that  Bowie  might  be        a.-g. 
restrained  from  paying  it  to  any  but  the  Commissioners  of  Stamps,      pottkb. 
until  the  debt  should  be  paid. 

The  testator,  Admiral  Phillip,  by  his  will  dated  the  20th  day  of 
May,  1814,  after  directing  all  his  just  debts  and  funeral  and  testa" 
mentary  expenses  to  be  paid,  and  after  giving  certain  specific  and 
pecuniary  legacies  and  an  annuity,  gave  his  leasehold  house  in 
Bath,  and  the  appurtenances,  and  his  residuary  estate  to  his  wife 
Isabella  Phillip,  John  Lane,  Osborne  Standert,  Thomas  Sutton, 
and  James  Potter,  on  trust  to  permit  his  wife  and  her  assigns  to 
take  and  receive  the  rents,  interest,  and  profits  thereof,  for  and 
during  the  term  of  her  natural  life;  and  after  her  decease,  he 
gave  several  pecuniary  legacies  of  considerable  amount,  and  the 
residue  *was  given  to  Susannah  Richardson,  Mary  Ann  Lancefield,  [  •l«5  ] 
Michael  Dove,  and  Rebecca  Ann  Potter,  or  such  of  them  as  should 
be  living  at  the  time  of  his  wife's  death.  He  appointed  his  wife, 
John  Lane,  Osborne  Standert,  Thomas  Sutton,  and  James  Potter 
executrix  and  executors  of  his  will. 

The  testator  died  in  October,  1814,  and  the  will  was  duly  proved 
by  Isabella  Phillip,  the  widow,  and  by  Lane,  Standert,  and  Potter. 
Sutton,  the  other  executor  named  in  the  will,  renounced  probate. 
Standert  died  in  1816. 

On  the  17th  of  February,  1817,  the  four  residuary  legatees 
executed  a  deed,  whereby  it  was  arranged,  that  they  should  take 
and  enjoy  their  interests  as  tenants  in  common.  The  deed  was 
executed  by  James  Potter  the  executor  and  the  husband  of  Rebecca 
A.  Potter  who  was  one  of  the  residuary  legatees.  The  widow  was 
permitted  to  enjoy  the  house  during  her  life.  She  died  on  the  4th 
day  of  March,  1828,  and  thereupon  John  Lane,  since  deceased, 
and  the  defendant  James  Potter,  became  the  surviving  executors. 
After  the  death  of  the  widow,  the  surviving  executors  paid  the 
legacies  which  then  became  payable,  and  divided  the  residue,  with 
the  exception  of  the  leasehold  house,  among  the  residuary  legatees. 
In  the  month  of  April,  1823,  the  leasehold  house  was  sold,  for 
1,800Z.,  to  the  defendant  Mr.  Bowie,  who  paid  a  deposit  of  270i., 
and  in  the  month  of  August  following  he  was  let  into  possession, 
but  the  contract  was  never  completed. 

The  executors  computed  the  legacy  duty  payable  to  the  Crown  at 
1,020Z.,  and  it  was  stated  that  they  gave  to  their  solicitor  a  draft 
for  that  sum,  which  he  received  from  their  bankers,  but  neglected 
to  pay  it  to  the  *Stamp  OflBce  ;  and  payment  having  been  neglected       [  •166  ] 
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A.-G.  for  several  years,  this  information  was  filed  in  the  Court  of 
roi-TKB.      Exchequer  for  the  purpose  of  recovering  the  amount  due. 

The  decree,  made  on  the  15th  of  May,  1888,  directed  an  account 
to  be  taken  of  the  duty  due  to  her  Majesty  for  the  legacies  and 
residuary  effects  of  the  testator,  and  declared  that  the  defendant 
James  Potter,  as  surviving  executor,  and  the  defendants  Harriet 
Eleanor  Lane  and  Sarah  Bule,  as  executrixes  of  John  Lane, 
deceased  (admitting  assets),  were  bound  to  pay,  what,  upon  taking 
the  account,  should  appear  to  be  due  to  her  Majesty,  with  the 
informant's  costs  of  suit,  without  prejudice,  however,  to  any 
question  between  the  parties  entitled  under  the  will,  by  whom 
such  payment  should  be  ultimately  borne.  And  it  was  further 
declared,  that  the  leasehold  house  was  liable  for  the  payment  of 
the  duty.  And  it  was  referred  to  the  Master  to  inquire  whether  a 
good  title  could  be  made  to  the  house,  under  the  contract  with 
Bowie,  and  if  so,  when  a  good  title  was  first  shown  to  Bowie ;  and 
if  a  good  title  could  be  shown,  it  was  declared  that  the  agreement 
should  be  specifically  performed ;  and  if  it  should  be  found  that  a 
good  title  could  not  be  made,  certain  inquiries  were  directed ;  and 
the  Master  was  to  be  at  liberty  to  report  any  special  circumstances. 

On  the  14th  of  February,  1842,  the  Master  made  a  separate 
report,  by  which  he  found  that  a  good  title  could  not  be  made  to 
the  house  at  Bath ;  and  to  this  report  an  exception  was  taken  by 
the  defendants,  the  executrixes  of  John  Lane  deceased.  The 
Master's  report  was  founded  on  this:  that  the  house  had  been 
specifically  bequeathed  to  the  testator's  widow  for  her  life,  with 
[  Me?  ]  remainder  to  the  residuary  legatees  :  that  *the  executors  assented 
to  the  legacy,  and  that  the  house  had  thereby  ceased  to  be  assets, 
and  had  vested  in  the  legatees,  and  that  therefore  the  executors 
could  no  longer  make  a  title  thereto. 

Mr.  Pemberton  and  Mr.  Barlow,  in  support  of  the  exception, 
argued,  that  this  was  not  the  simple  case  of  a  legacy  to  one  for 
life  with  remainder  to  others,  but  that,  after  the  determination  of 
the  estate  for  life,  the  property  was  subject  to  legacies,  which  were 
to  be  raised,  before  the  legatees  in  remainder  could  take  what  was 
given  to  them.  That  during  the  lifetime  of  the  tenant  for  life,  the 
property  was  not  applicable  to  the  payment  of  the  legacies  payable 
on  her  death ;  but  becoming  so  applicable,  before  the  legatees  in 
remainder  could  take,  and  it  being  the  duty  of  the  executors  to 
raise  tbe  legacies,  their  assent  to  the  gift  to  the  widow  tor  life, 
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did  not  involve  their  aseent  to  the  legatees  in  remainder,  so  as  to  a.-g. 
transfer  to  them  the  duty  or  the  obligation  which  the  testator  had  potteb. 
imposed  on  the  executors.  They  argued  also,  that  the  fact  of 
permitting  Mrs.  Phillip  to  enjoy  the  leasehold,  according  to  the 
trusts  of  the  will,  did  not  constitute  an  assent  to  the  legacy  :  Doe  d. 
Hayes  v.  Sturges  (i),  Richards  v.  Browne  (2),  Doe  d.  Sturges  v. 
Tutchell  (3) ;  and  that  the  deed  of  1817  was  executed  merely  for  the 
purpose  of  ascertaining  and  defining  the  shares  of  the  parties  in 
remainder,  and  that  it  was  executed  by  Mr.  Potter,  not  in  his 
character  of  executor,  but  as  the  husband  of  Mrs.  Potter,  who  was 
one  of  such  parties  entitled  in  remainder. 

[Enjoyment  in  specie  they  said  did  not  constitute  a  specific 
legacy,  the  distinction  between  the  two  being  clearly  pointed  out 
in  Pickering  v.  Pickering  (4).] 

Mr.  RoupeU  and  Mr.  Wood,  contra,  for  Mr.  Bowie  the  purchaser :  [  168  ] 
*  *  The  executors'  assent  to  the  legacy  is  clearly  proved,  first, 
by  the  deed  of  the  17th  of  February,  1817,  to  which  Mr.  Potter, 
the  executor,  was  a  party ;  and,  secondly,  by  the  fact  of  the  wife 
being  left  in  the  enjoyment  *of  the  house,  and  permitted  to  use  it  [  *169  ] 
as  her  own  from  the  time  of  the  testator's  death  to  her  own  death. 
[They  cited  Cheyney  v.  Smith  (6),  Paramour  v.  Yardley  (6),  Young 
V-  Iloltnes  (7),  Adams  v.  Peirce  (8),  and  Ooodenough  v.  Tremamondo  (9).] 

Mr.  Pemberton,  in  reply.     ♦     ♦     * 

The  Mastbb  of  the  Bolls  :  July  22. 

The  Master  has  reported  that  a  good  title  cannot  be  made  to  the 
house  at  Bath,  and  his  report  is  founded  upon  the  position  that  the 
house  in  question  was  specifically  bequeathed  to  the  testator's  widow 
for  life,  with  remainder  to  the  residuary  legatees :  that  the  executors 
assented  to  the  legacy,  and  that  thereby  the  house  ceased  to  be 
assets,  and  consequently,  that  the  title  thereto  is  vested  in  the 
legatees,  and  not  in  the  executors. 

The  assent  is  said  to  be  proved,  first,  by  the  deed  of  February, 
1817,  and,  secondly,  by  the  fact  of  the  wife  being  left  in  the  enjoy- 
ment of  the  house,  and  permitted  to  use  it  as  her  own,  from  the 
time  of  the  testator's  death  to  her  own  death. 

(1)  17  B.  R.  491  (7  Taunt.  217).  (6)  Plowd.  539. 

(2)  43  B.  B.  119  (3  Bing.  N.  C.  493).  (7)  1  Str.  70. 

(3)  37  B.  B.  516  (3  B.  &  Ad.  675).  (8)  3  P.  Wms.  12. 

(4)  48  B.  B.  104  (4  My.  &  Or.  289).  (9)  50  B.  B.  262  (2  Beav.  512). 

(5)  1  Leon.  215. 
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A.-G.  The  deed  of  February,  1817,  was  executed  by  the  persons  who 

Potter.  were,  or  might  become  entitled  to  the  *reversion  or  remainder  of 
[  *170  ]  the  testator's  residuary  estate,  expectant  on  the  decease  of  Isabella 
Phillip  the  tenant  for  life,  for  the  purpose  of  making  the  bequest  to 
them  more  immediately  and  permanently  beneficial  and  effectual, 
and  to  carry  into  effect  an  agreement  into  which  they  had  entered, 
that  all  such  benefit,  or  chance  of  survivorship  as  was  given  to 
them  by  the  will,  should  be  waived,  and  that  their  contingent 
interests  should  be  converted  into  vested  interests,  whether  any  of 
them  should  die  in  the  lifetime  of  Isabella  Phillip  or  not.  This 
deed  was  executed  by  James  Potter,  one  of  the  executors,  whose 
wife  was  one  of  the  residuary  legatees,  but  considering  the  object 
and  intent  of  the  deed,  I  am  of  opinion  that  the  execution  of  it  by 
one  of  the  executors,  cannot  be  deemed  an  assent  to  a  l^acy, 
depriving  the  subject  of  it  of  the  character  of  assets. 

The  effect  of  the  widow  having  been  permitted  to  occupy  and 
enjoy  the  house,  as  her  own,  during  her  life,  is  to  be  considered. 
The  whole  estate  was  subject  to  all  debts  and  legacies.  Some  of 
the  legacies  and  an  annuity  were  immediate  gifts :  others  were 
payable  on  the  death  of  the  widow.  Subject  to  the  debts,  to  the 
legacies  payable  immediately,  and  to  the  annuity,  the  widow  was 
entitled  to  the  income  of  the  residuary  estate  for  her  life,  and  after 
her  death,  but  subject  to  the  payment  of  several  legacies  which  then 
first  became  payable,  the  ultimate  residue  was  given  over.  The 
duty  of  all  the  executors,  which  they  undertook  upon  accepting  the 
office,  was  to  pay  the  debts  and  all  the  legacies  payable  on  the 
testator's  death,  ascertain  the  residue  after  such  payments,  give  the 
widow  the  enjoyment  of  that  residue  during  her  life,  and  preserve 
it  for  the  legacies  which  were  to  become  payable  on  her  death,  and 
for  the  persons  who  were  to  be  then  entitled  to  it  subject  to  those 
[  *i7i  ]  legacies.  Upon  the  death  of  the  widow,  it  became  *the  duty  of  the 
surviving  executors  to  provide  for  and  pay  the  legacies  which  then 
became  payable,  and  to  pay  the  ultimate  residue  to  the  persons 
then  entitled,  and  the  executors  do  not  appear  to  me  to  have  acted 
otherwise  than  in  conformity  with  their  duty  in  these  respects. 
Supposing  the  house  to  have  been  specifically  given  to  the  widow 
during  her  life,  it  was  not  the  subject  of  a  specific  gift  after  her 
death ;  and  at  the  time  when  she  took  possession,  she  had,  besides 
her  interest  as  legatee,  a  duty  as  executrix  to  preserve  it,  not  merely 
for  the  legatees  in  remainder,  but  as  part  of  the  testator's  assets, 
for  payment  of  the  legacies  which  became  payable  upon  her  death. 
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The  other  executors  had  the  duty  which  they  might  have  been  A.-Q. 
compelled  to  perform,  of  permitting  her  to  occupy  the  house  accord-  pottkb. 
ing  to  the  will,  and  the  further  duty  of  executing  those  trusts  of  the 
will,  which  were  to  be  executed  after  her  death  ;  and  it  appears  to 
me,  that  by  acting  according  to  the  will  in  giving  her  possession  of 
the  house,  they  cannot  be  deemed  to  have  divested  themselves  of 
their  legal  power  to  perform  that  part  of  their  duty,  which  the 
testator  had  postponed  till  after  her  death. 

For  these  reasons,  I  think  that  the  exception  must  be  allowed. 

The  purchaser  appealed  from  this  decision,  and  the  case  was  f  ^*  ^9^1  ^^' 
argned  before  the  Lord  Chancellor,  by — 

Mr,  Swanston,  Mr.  Roupell,  and  Mr.  Wood,  for  the  appellant, 
and 

Mr.  Bethell  and  Mr.  Lloyd,  for  the  executors. 

Mr.  Wood  replied. 

Thb  Lord  Chancellor  [after  stating  the  will] :  ^®**- 

Aiw.  19. 

The  leasehold  house  is  mentioned  as  forming  part  of  the  — 
personal  estate,  the  whole  of  which  was  given  to  the  wife.  The 
trust  was  to  permit  her  to  receive  it  for  her  life ;  it  was,  therefore, 
to  be  enjoyed  in  specie,  and  was  so  enjoyed  accordingly.  On  the 
death  of  the  widow  the  trust  was  at  an  end,  and  the  property  was 
held  by  the  executors  for  the  general  purposes  of  the  will :  whether 
as  executors,  or  with  the  superadded  character  of  trustees,  is  the 
question.  They  were  to  pay  2,000Z.  to  other  trustees,  and  legacies 
to  other  parties,  and  the  annuity  to  the  annuitant,  if  living.  The 
testator  directs  them  to  be  possessed  of  one  of  these  legacies  in  trust 
for  the  issue  of  the  legatee.  The  legacies  were  to  be  paid  out  of 
the  general  fund;  the  property  given  to  the  residuary  legatees 
is  subject  to  those  payments,  and  no  part  of  the  residue  is 
distinguished.  I  think,  therefore,  that  the  entire  property  became, 
after  the  death  of  the  wife,  general  assets  in  the  hands  of  the 
executors,  and,  therefore,  that  they  could  make  a  good  title.  The 
case  is  widely  different  from  a  bequest  of  a  term  to  one  party  for 
life,  and  then  to  another.  The  case  is  not  altered,  I  think,  by 
James  Potter*s  execution,  in  respect  of  his  wife's  interest,  of  the 
deed  of  arrangement.     The  exception,  therefore,  must  be  allowed. 
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1842. 
March  28. 
ApHl  15. 

BolU  Court 

Lord 

Lanodale, 

M.R. 

[172] 


!.  *17.S  ] 


CAKEW  V.  WHITE. 

(5  Beav.  172—176.) 

A  partner  making  entries  in  his  private  diary  respecting  partnership 
matters  which  he  ought  to  disclose  cannot  resist  production  of  the  diary  on 
the  ground  that  the  entries  cannot  be  separated  from  other  entries  relating 
exclusively  to  his  own  private  affairs. 

This  was  the  usual  motion  for  the  production  of  documents, 
admitted  to  be  in  the  defendant's  possession  relating  to  the  matters 
in  question. 

The  object  of  the  suit  was  to  wind  up  the  affairs  of  a  late 
partnership  between  three  solicitors. 

The  defendant,  by  his  answer,  admitted  that  he  had  in  his 
possession  certain  diaries,  which  he  had  kept  during  the  partner- 
ship, and  in  which  he  was  ''  in  the  habit  of  making  short 
memoranda  or  notes  of  the  business  daily  transacted  by  him,"  on 
account  of  the  partnership ;  he  also  stated  as  follows :  "  that  he 
had  also  been  in  the  habit,  during  the  period  aforesaid,  of  making 
entries  in  the  said  books  or  diaries,  of  all  or  many  of  his  own 
private  and  family  concerns,  matters,  affairs,  and  accounts,  and 
that  the  same  books  did,  in  fact,  contain  the  private  journals  of  the 
acts,  remarks,  and  observations  of  him  the  defendant,  and  which 
he  never  intended  for  the  inspection  of  any  one  besides  himself ; 
and  such  private,  and  family  matters,  and  affairs  occupied  as  great, 
or  a  greater  portion  of  the  said  books  or  diaries,  than  the  short 
notes  or  memoranda  of  business  transactions  as  aforesaid,  and 
were  intermixed  and  entered  together  with  the  said  business 
memoranda  in  the  same  portion  of  the  said  books  allotted  for  each 
day  ;  and  it  was  therefore  absolutely  impossible  to  seal  up  the  said 
entries  of  private  and  family  matters  and  affairs,  from  the  said 
business  memoranda,  or  otherwise  to  prevent  the  same  from  being 
seen  or  perused  by  any  person  having  liberty  to  see  or  peruse  *tbe 
said  business  memoranda.  That  such  business  memoranda  were 
very  short,  and  were  now,  therefore,  for  the  most  part,  become 
unintelligible,  and  that  the  same  were  entered  in  the  said  diaries, 
only  for  the  purpose  of  enabling  the  defendant  to  enter  his  work 
therefrom  into  the  proper  books  of  the  said  last-mentioned  partner- 
ship, called  the  '*  OflBce  Work  Books,"  and  that  he  did,  accordingly, 
enter  full  particulars  of  all  his  said  business  transactions  in  such 
Office  Work  Books  in  due  course,  and  which  said  Office  Work 
Books  were  open  to  the  inspection  of  the  said  plaintiff  at  the 
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o£Sce  of  the  defendants,  under  and  by  virtue  of  the  dissolution      carbw 
agreement."  White. 

Mr.  Pemberton  and  Mr.  Glasse  moved  for  the  production  of 
these  books  amongst  other  documents. 

Mr.  Kindersley  and  Mr.  Hallett,  contra,  resisted  the  production 
on  the  ground  of  the  inconvenience  and  annoyance  that  it  would 
occasion  the  defendant,  and  urged  that  it  was  quite  unnecessary 
for  the  purposes  of  this  suit,  as  all  the  matters  relating  to  the 
partnership  business  had  been  copied  into  the  Office  Work  Books. 
They  offered  to  furnish  verified  copies  of  the  entries  relating  to  the 
partnership  matters. 

The  Masfer  of  the  Bolls  said,  that  he  was  very  desirous  of 
relieving  the  defendant  from  the  production  of  these  private 
memoranda  if  it  were  possible,  consistently  with  the  rights  of  the 
plaintiff.  That  the  case  had  better  stand  over  to  see  what  could  be 
done,  or  if  the  usual  order  could  be  modified. 

The  case  was  mentioned  again,  when  it  appeared  impossible  to  AprU  15. 

separate  the  part  relating  to  the  partnership  *from  that  relating  to  r  7^  n 
the  defendant's  private  matters,  or  to  seal  up  the  latter.    The  whole 
was  very  closely  written,  and  bound  up  together  in  large  volumes. 

Mr.  Pemberton  and  Mr.  Glasse  were  again  heard  for  the 
plaintiff,  and 

Mr.  Kindersley  and  Mr.  Hallett  for  the  defendant. 

Thb  Master  of  the  Bolls  (without  hearing  a  reply)  said  : 

I  feel  a  strong  disposition  to  protect  Mr.  White  from  the  liability 
of  producing  these  documents.  The  question,  however,  is  one  of 
right,  and  if  I  cannot,  on  some  general  principle,  applicable  to  other 
cases  as  well  as  this,  relieve  Mr.  White  from  making  a  discovery  of 
those  matters  in  these  books  which  do  not  relate  to  the  business  of 
the  partnership,  the  usual  order  must  be  made.  If  the  entries 
relating  to  the  business  had  been  in  a  separate  book  the  defendant 
would  have  been  bound  to  produce  it  as  relating  to  the  partnership 
transactions.  The  plaintiff  being  clearly  entitled  to  the  production 
of  the  entries  as  to  the  partnership  if  they  had  been  kept  separate, 
can  the  right  be  altered  by  the  circumstance  that  Mr.  White,  for 
his  own  convenience,  has  mixed  them  with  his  private  concerns  ? 
When  the  case  was  before  me  on  a  former  occasion,  I  was  desirous 
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[B.B. 


Cabew 

V. 

White. 


[  '176  ] 


of  knowing  if  any  thing  could  be  added  by  affidavit.  Mr.  White 
has  sworn  that  to  the  best  of  his  knowledge  and  belief,  there  are  no 
entries  which  have  not  been  carried  out  in  the  partnership  books, 
but  it  is  admitted,  that  there  is  a  variation  between  the  original 
and  the  entry  in  the  partnership  books ;  besides  this  the  carrying 
out  was  the  act  of  Mr.  White  alone,  and  might  have  been  done  in  a 
manner  not  approved  of  by  the  other  partner,  who  would  be 
entitled  to  compare  them.  I  have  affidavits  on  the  other  side, 
*that  on  a  former  discussion  as  to  certain  partnership  transactions, 
the  entries  in  the  partnership  books  not  appearing  clear,  it  was 
necessary  to  refer  to  the  private  diary  to  get  accurate  information 
on  the  subject.  I  am  at  a  loss  to  find  any  general  ground  on  which 
to  protect  Mr.  White.  As  he  has  imprudently  mixed  his  private 
matters  with  the  partnership  transactions,  it  is  his  duty  to  separate 
them,  and  if  he  cannot,  he  must  necessarily  suffer  the  inconvenience 
arising  from  his  own  act.  The  defendant  is  entitled  to  the  usual 
order  for  sealing  up  those  parts  not  relating  to  the  partnership  trans- 
actions, and  he  may,  if  he  can,  avail  himself  of  this  qualification. 


1842. 
June  2,  10. 

Jlollg  Court, 

Lord 

Lanodale, 

M.R. 

[177] 


NASH  V.  MORLEY  (1). 

(5  Beav.  177—185;  S.  C.  11  L.  J.  Ch.  336;  6  Jur.  520.) 

A  gift  to  be  divided  *'  among  poor  pious  persons  male  or  female,  old  or 
infirm,  as  the  executors  see  fit,  not  omitting  large  and  sick  families  if  of 
good  character,'*  is  a  valid  charitable  bequest;  the  word  **  poor"  extending 
through  the  whole  sentence. 

Whore  trustees  have  an  option  to  apply  funds  to  purposes  which,  though 
liberal  or  benevolent,  are  not  such  as  are  in  this  Court  understood  to  be 
charitable,  the  trust  cannot  be  executed  here.  Thus,  the  Court  cannot 
execute  a  trust  for  private  charity. 

A  bill  was  filed  by  one  of  several  trustees  of  a  charitable  gift,  the  validity 
of  which  was  disputed,  against  the  co-trustee,  who  had  refused  to  act,  and 
the  next  of  kin  of  the  testator,  to  have  it  executed.  The  trustees  had 
accepted  the  trust.  Held,  that  the  proceeding  was  not  improper,  and  that 
the  plaintiff  was  not  bound  to  apply  to  the  Attorney -General  to  proceed  by 
information. 

John  Wilkinson,  the  testator  in  this  cause,  by  his  will,  dated  the 

20th  of  April,  1831,  directed  part  of  his  estate  to  be  laid  out  in  the 

funds,  and  he  thereupon  proceeded  and  expressed  himself  as  follows : 

**  And  that  my  executors  hereafter  named,  and  their  heirs  and 

assigns  do  receive  the  interest  thereof,  half-yearly,  and  divide  it 

among  poor  pious  persons  male  or  female,  old  or  infirm,  as  they  see 

(1)  Thomas  v.  Howell  (1874)  L.  E.  18  Eq.  198;  and  see  KendaU  y.  Granger, 
post,  p.  507. 
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fit,  not  omitting  large  and  sick  families  if  of  good  character."     The        Nash 
testator  made  a  codicil,  dated  the  29th  of  July,  1888,  bat  he  did  not      morlet. 
thereby  alter  the  nature  of  the  bequest  in  his  will  to  poor  pious 
persons.     After  the  testator's  death,  doubts  arose  respecting  the 
legal  effect  and  construction  of  the  will  and  ^codicil,  particularly  as       [  *17S  ] 
to  the  effect  or  sufficiency  of  the  charitable  bequest  "  to  poor  pious 
persons,"  and  also,  particularly,  as  to  the  liability  of  the  charitable 
bequest  to  make  up  the  deficiency  of  the  estate  to  pay  a  legacy  of 
10,000{.  bequeathed  by  the  codicil,  and  two  other  legacies  of  10,000Z. 
and  2,000Z.     Opinions  x)f  counsel  were  taken  on  the  subject,  which 
were  in  favour  of  the  sufficiency  of  the  charitable  bequest,  but 
considered  that  the  fund  made  charitable  by  the  will,  was  liable  to 
make  good  any  deficiency  of  the  residue  of  the  testator's  estate  to 
pay  legacies. 

Under  these  circumstances,  and  to  remove  those  doubts,  and  to 
prevent  delay  and  expense  in  giving  full  effect  to  the  charitable  and 
other  trusts  of  the  will,  the  widow  and  next  of  kin  of  the  testator 
executed  deeds  dated  in  September,  1883 ;  and  thereby  they  con- 
firmed the  will  and  codicil,  and  released  their  interest  in  the  estate ; 
to  the  intent  that  the  charitable  bequest  and  the  other  trusts  of  the 
will  and  codicil  might  be  performed  and  carried  into  execution  by 
William  Nash,  John  Morley,  and  Jacob  Wilkinson,  as  the  executors 
and  trustees  thereof :  '*  it  being  the  clear  intent  and  desire  of  all 
the  parties,  to  enable  the  said  William  Nash,  John  Morley,  and 
Jacob  Wilkinson  to  apply,  dispose  of,  and  distribute  the  said  per- 
sonal estate  and  effects  (after  paying  debts),  upon  the  trusts  and  in 
manner  expressed,  declared,  and  directed,  in  and  by  the  will  and 
codicil,  according  to  the  true  intent  and  meaning  thereof,  and  of  the 
testator,  as  in  and  by  the  will  and  codicil  was  expressed  and  declared, 
and  had  been  ascertained  and  agreed  upon,  and  consented  to,  as  in 
the  deed  mentioned ;  any  rule  or  construction  of  law  or  equity  to 
the  contrary  thereof,  in  anywise,  notwithstanding." 

After  the  execution  of  these  deeds,  the  funds  were  invested,  and 
for  some  time  applied  upon  the  trusts  *mentioned  in  the  will.  [  *179  ] 
Afterwards,  the  next  of  kin  again  raised  a  claim  to  the  residue,  and 
insisted,  that  the  bequest  in  the  will  was  not  a  valid  bequest  to 
charitable  purposes,  and  that  the  testator's  next  of  kin  were  entitled 
to  the  whole  thereof.  The  plaintiff  Nash,  one  of  the  executors, 
alleging  himself  to  be  desirous  to  apply  the  dividends  for  the 
charitable  purposes  in  the  will  mentioned,  but  being  unable  to  do 
so,  by  reason  of  the  refusal  of  Jacob  Wilkinson,  a  trustee  and  one 
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Nash        of  the  next  of  kin,  filed  this  bill  against  his  co-executor  and  the 
MoBLEY.      iiext  of  kin  to  obtain  the  directions  of  the  Court. 

Mr,  G,  Turner  and  Mr.  GaseleCy  for  the  plaintiflf. 

Mr.  Pemberton  and  Mr.  J.  Humphry^  for  Thomas  Nash  and 
Jane  his  wife,  who  was  a  daughter  and  one  of  the  next  of  kin  of 
the  testator  [cited  Monce  v.  The  Bishop  of  Durham  (i),  James  v. 
Allen  (2),  Ommanney  v.  Butcher  (s).  Horde  v.  Lord  Suffolk  {4)^ 
Williams  v.  Kershaw  (5),  and  EUis  v.  Selby{Q).] 
[  181  ]  As  to  the  deeds  of  1833,  they  contended  that  they  merely  con- 

firmed the  gifts  by  the  will,  and  could  not  operate  to  make  a  gift 
valid  which  would  otherwise  be  invalid,  for  the  same  objections  to 
the  nature  of  the  trust  would  still  apply. 

Mr.  Kindersley  and  Mr.  Simpson,  for  Jacob  Wilkinson,  one  of 
the  executors  and  next  of  kin  of  the  testator. 

Mr.  Tinney  and  Mr.  Dixon,  for  John  Morley. 

Mr.  Wray,  for  the  Attorney -General,  insisted,  [that  the  plain 
meaning  of  the  testator  was,  that  none  but  poor  objects  could 
partake  of  the  benefit  of  the  charity]. 

He  argued  also  that  the  executors  and  next  of  kin  had  boond 
themselves  by  the  deeds,  and  were  wholly  excluded  thereby ;  that 
the  trustees  held  upon  some  trust,  and  not  beneficially  for  them- 
[  ♦182  ]  selves,  and  that  therefore  ♦either  the  Crown  was  entitled  to  the  fund : 
Middleton  v.  Spicer  (7) ;  or  that  it  was  distributable  amongst  such 
objects  as  might  be  directed  by  sign  manual.  He  cited  the  43  Eliz. 
c.  4,  to  show  that  there  were  many  public  objects  which  were  con- 
sidered charitable  in  the  sense  that  this  Court  would  see  to  their 
performance.  He  also  objected  to  the  frame  of  the  record,  and  argued 
that  the  plaintiff  having  accepted  the  trusts,  had  no  right  to  come 
by  a  bill  of  his  own,  against  his  co- trustees  and  the  Attorney-General 
to  have  the  validity  of  his  trust  contested,  but  that  he  ought  to  have 
applied  to  the  Attomey-Gejieral  for  his  sanction  to  file  an  information. 
[Waldo  V.  Caley{S),  Horde  v.  Loi'd  Suffolk  {9),  Johnston  v. 
Swann  (lo),  and  In  re  Franklin  (ii)  were  cited.] 

(1)  7  R.  R.  232  (10  Ves.  521).  (7)  1  Br.  C.  C.  201. 

(2)  17  R.  R.  4  (3  Mer.  17).  (8)  10  R  R.  165  (16  Ves.  206). 

(3)  24  R.  R.  42  (T.  &  R.  260).  (9)  39  R.  R.  136  (2  My.  &  K  59). 

(4)  39  R.  R.  136  (2  My.  &  K.  59).  (10)  18  R.  R.  270  (3  Madd.  457). 

(5)  42  R.  R.  269(5  CI.  &  F.  Ill,  «.)  (11)  3  Y.  &  J.  544. 

(6)  43  R.  R.  188  (1  My.  &  Cr.  286). 
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Thb  Master  of  the  Bolls:  Nabh 

The  question  is,  whether  a  gift  ''  to  poor  pious  persons  male  or  Moblby. 
female,  old  or  infirm,  as  the  trustees  see  fit,  not  omitting  large  and  "^"^  ^^- 
sick  families  if  of  good  character,"  is  a  valid  charitable  gift,  and  I 
am  of  opinion  that  it  is.  If  the  words  were  such  that  this  Court 
had  not  authority  to  compel  the  trustees  to  apply  the  funds  to 
purposes  strictly  charitable,  or  technically  so  denominated,  the 
trust  could  not  be  maintained:  Javies  v.  Allen  (i).  The  question 
in  all  such  cases  is,  whether  it  is  not  only  the  duty  of  the  trustee, 
but  a  duty,  the  performance  of  which  will  be  enforced  by  this 
Court,  to  apply  the  whole  fund  to  purposes  which  are  here  called 
♦charitable.  If  there  be  any  option  in  the  trustee  to  apply  the  [  •iss  ] 
funds  to  purposes,  which,  though  liberal  or  benevolent,  are  not  such 
as  are  in  this  Court  understood  to  be  charitable,  the  trust  cannot 
be  executed  here.  Moreover,  if  it  be  expressly  declared,  that  the 
fund  is  to  be  distributed  in  private  charity,  it  has  been  held  that 
the  Court  cannot  execute  such  a  trust.  The  testator,  in  such  a 
case,  has  shown  that  the  party  to  whom  the  control  of  the  fund  is 
given,  is  not  to  have  the  fund  beneficially,  and  he  seems  to  have 
referred  the  distribution  to  private  judgment,  which  this  Court 
cannot  control. 

In  the  present  case,  the  argument  has  been,  that  from  the  words 
used,  the  testator  must  be  deemed  to  have  meant  a  private  and  not 
a  public  charity,  and  a  private  charity  being  incapable  of  execution 
in  this  Court,  the  next  of  kin  are  entitled.  In  this,  as  in  all  other 
eases  of  the  like  kind,  the  difficulty,  if  any  there  be,  arises  from  the 
ambiguous  application  of  words.  The  expressions  "  public  '*  and 
"  private  "  are  not  used  in  precisely  the  same  sense  when  we  speak 
of  public  and  private  institutions,  as  they  are,  when  we  speak  of 
distributing  funds  in  public  or  in  private  charity.  In  the  case  of 
The  AttoiTiey 'General  v.  Pearce  (2),  Lord  Hardwicke  has  stated  it 
to  be  ''almost  impossible  to  say  which  charities,"  i.e.  (as  I  under- 
stand it),  which  charitable  institutions  "  are  public  and  which  are 
private  in  their  nature,"  and  in  the  argument  of  this  case,  no  one 
has  attempted  to  state  the  difference  between  a  public  and  a  private 
charity  by  any  accurate  definition.  Here  the  objects  are  distinctly 
stated  to  be  poor  persons,  and  a  gift  to  poor  persons  is  a  good 
charitable  gift.  The  gift  here  is  to  poor  pious  persons,  and  the  gift 
is  not  less  a  charitable  gift,  because  the  objects  are  to  be  pious, 
male  *or  female,  old  or  infirm.  No  particular  persons  are  indeed  [  •184  ] 
(1)  17  B.  K.  4  (3  Mer.  19).  (2)  2  Atk.  87. 
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Nash  specified,  and  the  gift  is  to  be  among  sach  of  the  described  objects, 
MoRLET.  as  the  trustees  shall  see  fit;  and  Lord  Hardwicke  says :  ''Where 
testators  have  not  any  particular  person  in  their  contemplation, 
but  leave  it  to  the  discretion  of  a  trustee  to  choose  out  the  objects, 
though  such  person  is  private,  and  each  particular  object  may  be 
said  to  be  private,  yet,  in  the  extensiveness  of  the  benefit  accruing 
from  them,  they  may  very  properly  be  called  public  charities.  A 
sum  to  be  disposed  of  by  A.  B.,  and  his  executors,  at  their  discretion, 
among  poor  housekeepers,  is  of  this  kind  '*  (i). 

It  was  argued,  that  the  word  ''  poor  "  did  not  extend  through  the 
whole  of  the  gift,  and  the  direction  "  not  to  omit  large  and  sick 
families  if  of  good  character,"  does  not  constitute  a  valid  charitable 
gift.  It  appears  to  me,  however,  that  by  this  clause  the  testator 
only  meant  to  signify,  that  by  the  word  ''  persons  "  he  did  not 
mean  to  restrict  the  trustees  to  individuals  only,  but  to  enable  them 
to  apply  the  charity  for  the  benefit  of  poor  families,  and  I  think  it 
clear  that  the  word  "  poor  "  extends  through  the  whole  sentence ; 
and  I  am  therefore  of  opinion  that  this  is  a  good  and  valid 
charitable  bequest. 

An  objection  was  taken  to  the  form  of  proceedings  in  this  case, 
and  there  seems  to  be  some  ground  for  it  on  the  part  of  those  who 
make  it ;  but  I  own  I  cannot  come  to  the  conclusion,  that  a  trustee 
in  the  situation  of  this  plaintifif  has  not  a  right  to  maintain  such  a 
bill  as  this.  He  alleges  that  he  is  desirous  of  carrying  this  trust 
into  execution,  and  that  he  is  prevented  from  doing  so,  by  the 
refusal  of  his  co-trustee.  In  such  a  state  of  circumstances,  though 
[  'iSB  ]  I  conceive  that  it  would  have  *been  better  for  him  to  have  applied 
to  the  Attorney-General,  and  to  have  informed  him  of  the  difficulty 
in  which  he  was  placed,  in  order  that  the  trust  might  be  carried 
into  execution  at  the  instance  of  the  Officer  of  the  Grown,  still  I 
cannot  say  he  was  bound  to  depend  upon  the  Attorney-General  in 
that  respect,  or  that  he  has  not  a  right  to  come  here.  Although 
there  is  no  suggestion  that  the  Attorney-General  did,  in  this  case, 
refuse  his  sanction,  yet  he  might  have  done  so,  and  I  can  hardly 
hold  that  this  suit  was  improperly  instituted  without  placing 
trustees  like  these,  more  in  the  discretion  and  power  of  the  Attorney- 
General  than  they  ought  to  be.  I  cannot  therefore  say  that  this 
suit  was  improperly  instituted. 

As  to  the  question  whether  there  is  to  be  a  reference  to  the 
Master  to  approve  of  a  scheme,  I  should  certainly  direct  a  scheme 

(1)  2  Atk.  88. 


VOL.  lax.] 
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if  the  Attoi-ney 'General  desired  it,  and  thought  it  proper  or  useful 
in  this  case  to  direct  one.  If  he  does  not  I  must  order  the  defen- 
dants, the  trustees,  to  concur  with  the  plaintifif  in  executing  the 
trust.  There  seems  to  be  no  difficulty  in  carrying  the  trusts  into 
execution,  as  the  trustees  seem  already  to  have  executed  the  trusts 
subsequently  to  the  execution  of  the  deeds. 


Nash 
c. 

MORLEY. 


PATERSON   V.  LONG. 

(5  Beav.  186—187.) 

Two  houfies,  held  under  one  lease,  were  sold  in  separate  lots,  and  it  was 
stipiilated  that  the  purchasers  should  be  parties  to  each  other's  assignment: 
Held,  that  the  piirchaser  of  lot  2  was  not  a  necessary  party  to  a  suit  for 
specific  performance  against  the  purchaser  of  lot  1. 

This  cause  came  before  the  Court  on  general  demurrer. 

Two  houses,  held  under  one  lease  at  a  rent  of  8Z.,  were  sold  by 
auction,  in  separate  lots,  and  by  the  conditions  of  sale  it  was 
stipulated,  that  the  purchasers  of  the  two  lots  should  be  parties  to 
each  other's  assignment,  and  covenant  to  pay  the  proportion  of  the 
rent  allotted  to  each,  and  to  indemnify  each  other  against  the 
same,  and  also  give  mutual  powers  of  distress  and  entry,  upon  and 
over  the  premises  purchased  by  each,  as  an  indemnity  against  the 
payment  of  more  than  the  due  proportion  of  the  original  rent  of  8/. 
payable  by  each  purchaser. 

One  of  the  houses  comprised  in  lot  1  was  purchased  by  the 
defendant  Long,  and  the  other  by  another  person.  Long  having 
refused  to  complete  his  purchase  on  grounds  which  it  is  unnecessary 
to  state,  the  vendor  filed  this  bill  against  him  alone,  for  a  specific 
performance.  The  bill  charged,  that  the  purchaser  of  lot  2  was 
ready  and  willing  to  concur  in  all  proper  assignments  of  lot  1  to 
the  defendant. 

The  defendant  filed  a  general  demurrer. 

Mr,  G.  Turner  and  Mr.  Barlow,  in  support  of  the  demurrer, 
amongst  other  objections,  insisted,  that  the  purchaser  of  lot  2 
ought  to  be  made  a  party  to  the  suit,  as  he  was  interested  in  the 
contract,  and  was  bound  to  be  a  party  to  the  assignment. 


1842. 
May  25. 

RolU  Court. 

Ix)rd 

Lanodale, 

M.R. 

[186] 


Mr.  Petnberton  and  Mr.  Bearan,  contra,  contended  he  was  not        [  187  ] 
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Patebson 

tr. 

Long, 


a  necessary  party,  and  could  not  properly  be  made  a  party,  as  he 
was  not  a  party  to  the  defendant's  contract  (i). 

The  Mastbb  of  thb  Bolls  : 

If  there  is  to  be  a  specific  performance  of  the  contract,  the  par- 
chaser  of  lot  2  will  be  bound  to  concur  in  the  assignment,  bat  is  it 
necessary  that  he  should  be  a  party  to  all  the  litigation  between 
the  vendor  and  the  purchaser  of  lot  1  ?  I  think  not ;  besides  this, 
the  bill  alleges  that  he  is  ready  to  concur.  Although  it  might,  by 
possibility,  become  necessary  hereafter  to  compel  him  to  join  in  the 
assignment,  still,  I  see  no  reason  for  making  him  a  party  to  a  suit 
until  that  necessity  arises. 

The  demurrer  must  be  overruled. 


1842. 
Feb.  28. 

Rolls  CouH, 

Lord 

Lanodale, 

M.R. 

[188] 


ALDRIDGE  v.   WESTBROOK 
PARSONS   V.   WESTBROOK. 

(5  Beav,  188—193.) 

A.  being  entitled  to  a  moiety  of  an  estate,  covenanted  to  settle  it  on 
himself  for  life,  with  remainder  to  his  wife  and  children.  He  afterwards 
purchased  the  other  moiety  from  his  brother  B.,  and  mortgaged  the 
entirety  to  B.  who,  having  no  notice,  obtained  priority  over  the  wife  and 
children  of  A.  By  the  will  of  B.  the  mortgage  was  given  to  his  widow  C. 
for  life,  with  remainder  to  A.  absolutely.  A.  died,  and  C,  by  virtue  of  the 
mortgage,  received  the  rents  of  the  entirety  to  the  disappointment  of  the 
wife  and  children  of  A.  C.  afterwards  died.  Held,  that  the  widow  and 
children  of  A.  had  no  equity  as  against  the  general  creditors  of  A.  to  have 
a  lien  on  the  second  moiety  of  the  estate,  to  recoup  the  loss  sustained  by 
them  by  C.'s  receiving  the  rents  of  the  moiety  of  the  estate  bound  by  the 
settlement,  from  the  death  of  A.  to  the  death  of  C,  but  that  they  must 
come  in  as  specialty  creditors  imder  the  covenant. 

A  mortgagee  filing  a  biU  for  the  benefit  of  himself  and  the  other  creditors 
of  the  deceased,  is  entitled  to  payment  of  his  mortgage  money  oat  of  the 
mortgaged  estate,  before  payment  of  the  costs  of  suit. 

The  second  of  these  two  suits  was  filed  on  behalf  of  the 
creditors  of  Richard  Aldridge.  The  first  suit  was  instituted  by 
his  children,  to  have  the  benefit  of  articles  entered  into  by  him  on 
his  marriage. 

It  appeared,  that  Richard  Aldridge  and  his  brother  James 
Aldridge  were  equally  entitled  to  an  estate  called  Woodmacotes, 
which,  in  1792,  they  mortgaged  for  1,200Z.  to  a  Mr.  Lee. 

Richard  Aldridge,  being  about  to  marry,  executed  articles  of 


(1)  Wood  v.  White,  48  R  B.  152  (4  My.  &  Or.  460). 
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settlement,  whereby  he  covenanted,  within  three  months,  to  convey     aldbidob 
his  moiety  of  this  estate  to  trustees,  free  from  incumbrances,  in  westbrook 
trust  for  himself  for  life,  with  remainder  to  his  wife  for  life,  and 
with  remainder  to  the  children  of  the  marriage. 

In  1808..  James  Aldridge  sold  and  conveyed  his  moiety  of  the 
estate  to  Richard,  and  on  the  5th  of  October,  1808,  Richard,  in 
violation  of  the  marriage  articles,  mortgaged  the  entirety  of  the 
estate  to  James  for  securing  1,0002. 

In  November,  1810,  James  died,  having  by  his  will  given  his  real 
and  personal  estate  to  trustees,  upon  trust  *for  his  wife  Anne  for       [  *iS9  ] 
life,  and  after  her  death  and  subject,  as  to  his  personal  estate,  to 
some  legacies,  in  trust  as  to  the  whole  of  his  real  and  personal 
estate  for  his  brother  Richard  Aldridge. 

On  the  death  of  James,  Richard  was  indebted  to  him  in  the 
8am  of  1,0002.,  secured  by  the  mortgage,  and  in  the  further 
sum  of  2,0002.,  for  which  he  held  no  security.  An  arrangement 
was  afterwards  entered  into,  by  means  of  which  the  trustees 
of  James  got  in  the  first  mortgage  for  1,2002.,  and  with  it  the 
legal  estate,  and  Richard  executed  to  them  a  mortgage  of  the 
entirety  of  the  estate,  for  securing  to  them  the  sum  of  4,2002., 
being  the  aggregate*  amount  of  the  first  mortgage  of  1,2002.,  and 
the  two  sums  of  1,0002.  and  2,0002.  due  from  Richard  to  the  estate 
of  James. 

Neither  James  himself  nor  his  trustees  had  any  notice  of  the 
articles,  and  they  were  consequently  unfettered  thereby.  The 
consequence  was,  that  the  widow  of  James,  who  was  entitled  to  an 
estate  for  life  in  the  mortgage  for  4,2002.  secured  upon  the  entirety 
of  the  estate,  had  the  benefit  of  this  security  from  1810  to  her 
death,  which  had  recently  happened,  and  in  respect  thereof,  she 
received  during  her  life  the  whole  amount  of  the  rents  of  both 
moieties  of  the  estate  in  question. 

Richard  died  on  the  5th  of  September,  1818,  without  having 
performed  the  covenant  contained  in  the  marriage  articles.  Upon 
his  death  his  widow  and  children  would,  if  Richard  had  duly  per- 
formed the  marriage  articles  and  had  not  mortgaged  the  estate, 
have  become  entitled  to  the  receipt  of  a  moiety  of  the  rents  and 
profits  of  the  estate  ;  but  from  1818  to  the  death  of  James's  widow 
in  1841,  their  rights  had  been  defeated  by  the  paramount  claims  of 
the  widow  of  James. 

The  mortgage  for  4,2002.,  though  valid  as  against  the  marriage       [  190 1 
articles  of  Richard,  had  recently,  by  the  death  of  James's  widow, 
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aldbidoe     and  under  the  limitations  of  his  will,  fallen  into  and  now  formed 
Westbrook.    P&i^t  of  the  estate  of  Bichard. 

Some  time  after  the  death  of  Bichard  a  bill  was  filed  on  behalf 
of  his  creditors,  to  obtain  payment  of  their  debts ;  and  two  of  the 
children  of  James  also  filed  another  bill  for  the  purpose  of  having 
the  benefit  of  the  marriage  articles,  and  in  that  suit  it  was  declared 
that  they  were  entitled  to  have  the  benefit  of  the  settlement. 
Under  these  circumstances, 

Mr.  PemberUm  and  Mr.  liandell,  for  parties  claiming  under 
the  articles,  now  contended,  that  they  had,  as  against  the  general 
creditors  of  Bichard,  an  equity  to  have  the  mortgage  for  4,2(XM.  kept 
on  foot  for  the  puq)Ose  of  giving  them  a  lien  on  the  second  moiety 
of  tbe  estate,  to  the  extent  of  the  amount  of  the  rents  of  the  first 
moiety,  which  through  the  breach  of  trust  of  Bichard  had  been 
received  by  the  widow  of  James,  to  the  disappointment  of  the 
persons  entitled  thereto  under  the  marriage  articles. 

Mr.  Kindersley,  for  the  creditors  of  James,  contra ,  contended, 
that  the  parties  claiming  under  the  articles  had  no  lien  on  the 
other  moiety  of  the  estate,  and  that  they  must  come  in,  under  the 
covenant,  pari  passu  with  the  other  creditors. 

Mr.  Tinney,  Mr.  Busk,  Mr.  Tunier,  and  Mr.  Patau,  for  other 
parties. 

The  Master  of  the  Bolls  : 

There  is  some  complication  in  the  facts  of  this  case,  and  I  have 
^  .pji  ^  certainly  had  some  difiiculty  in  clearly  comprehending  *the  effect 
of  those  facts.  [After  stating  the  above  circumstances  his  Lordship 
continued.]  It  has  been  declared,  that  the  widow  and  the  children 
of  Bichard  are  entitled  to  the  benefit  of  the  articles,  or  to  the  firbt 
moiety  of  the  property,  the  legal  estate  of  which  has  now,  by  the 
death  of  the  widow  of  James,  become  available  for  the  purposes  of 
the  settlement.  The  widow,  therefore,  of  Bichard,  is  now  entitled 
for  her  life  to  receive  the  rents  and  profits  of  that  moiety,  and  after 
her  death  the  children  will  be  entitled  in  remainder.  The  legal 
estate  of  that  moiety  is,  therefore,  entirely  applicable  to  the 
purposes  of  the  settlement;  but  it  appears  that  the  mortgage 
executed  by  Bichard,  comprised  not  only  the  moiety  of  Woodma* 
cotes,  which  was  subject  to  the  articles,  but  also  the  other  moiety 
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of  that  property  which,  at  a  subsequent  period,  Bichard  purchased     aldridgg 

from  James ;  and  the  widow  of  Bichard  now  claims  to  be  entitled  westbrook. 

to  a  lien  upon  that  other  moiety  of  Woodmacotes  for  the  loss  she 

has  sustained.     It  is  said  that  the  mortgage  being  made  for  the 

benefit  of  Bichard,  and  subsisting  as  a  valid  mortgage  at  the  time 

of  the  death  of  James,  when  it  was  disposed  of  by  his  will,  and 

being  afterwards  continued  for  the  benefit  of  the  widow  of  James, 

ought  now  to  be  continued  for  the  benefit  of  the  widow  of  Bichard, 

who,  by  the  act  of  Bichard  in  making  the  mortgage,  enabled  the 

widow  of  James  to  intercept  the  rights  of  the  widow  of  Bichard 

tinder  the  settlement,  and,  for  a  time,  wholly  to  deprive  her  of  the 

rents  of  a  moiety  of  the  estate,  to  which  under  the  articles  she  was 

entitled. 

Now  what  happened  with  respect  to  that  moiety?  The  mortgage 
debt  was  a  part  of  the  estate  of  James.  By  the  effect  of  the  will  of 
James  that  debt,  as  regarded  the  interest  of  Bichard,  ceased  to  be 
a  debt.  It  was  given  to  Bichard,  who  by  virtue  of  the  mortgage 
was  *a  debtor,  but  by  virtue  of  the  bequest,  became  at  the  same  [  ♦192  j 
time  a  creditor.  How  is  that  debt  to  be  kept  up  for  the  purpose  of 
answering  this  claim  ?  I  apprehend  that,  if  it  could  be  done  in 
any  way,  it  would  be,  by  having  the  mortgage,  in  the  first  instance, 
in  some  way  distinguished  from  all  the  other  property,  as  well  of 
Bichard  as  of  James.  In  one  sense,  and  in  one  sense  only,  is  it 
distinguished  from  the  property  of  James,  because,  if  I  understand 
the  matter,  the  other  property  of  James  has  been  administered, 
and  by  virtue  of  the  mortgage,  the  property  has  been  heretofore 
enjoyed  by  his  widow.  On  the  other  hand,  the  mortgage  money 
received  by  Bichard  was  never  kept  separate  or  apart:  it  constituted 
a  debt  due  from  Bichard,  and  not  a  sum  of  money  received  by  bim 
and  distinguished  from  the  other  part  of  his  estate,  in  such  a  way 
that  a  lien  could  be  established  upon  it  for  the  benefit  of  his  widow. 

Under  these  circumstances,  I  confess,  though  I  have  been  a  good 
deal  affected  by  the  ingenuity  of  the  argument  employed  in  the 
discussion  of  the  case,  which  has  shown  very  plausible  reasons  for 
it,  and  though  I  have  felt  a  disposition,  which,  I  think,  every  body 
must  feel  to  establish  the  claim  if  it  could  be  effected,  I  cannot  see 
any  mode  of  getting  at  a  distinct  part  of  the  property  of  James,  so  as 
to  make  it  subject  to  this  lien  for  the  benefit  of  the  widow  of  Bichard. 
The  estate  of  Bichard  will  be  administered  according  to  the 
ordinary  rules,  and  this  and  every  other  part  of  his  property  is 
subject  to  debts  and  claims  which  may  be  made  upon  it. 
R.R. — VOL.  Lix.  30 
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Aldridge 

V, 

Westbbook. 
[  ♦193  ] 


The  best  opinion  I  can  form  upon  this  is,  that  I  do  not  think  this 
lien  established,  and  the  widow  must  therefore  come  in  as  a 
specialty  creditor  only,  in  respect  *of  the  violation  of  her  rights 
under  the  marriage  articles. 

The  Court,  as  I  have  been  informed,  decided  another  point  in  the 
second  suit,  the  Master  of  the  Bolls  holding,  that  where  a 
creditor's  bill  was  filed  by  a  mortgagee  who  was  also  a  creditor  by 
simple  contract,  he  was  entitled  to  payment  of  his  mortgage  money 
out  of  the  mortgaged  estate,  before  the  payment  of  any  part  of  the 
costs  of  the  suit. 


1841. 

Dec.  3,  6. 

1842. 

/fl/i.  15,17,18. 

May  10. 

JiidU  Court, 

Lord 

Langdale, 

M.R. 

[193] 


[  'l^^  ] 


WILLATS  V.  BUSBY. 

(o  Beav.  193—200 ;  S.  C.  12  L.  J.  Ch.  105.) 

A  decree  made  in  the  absence  of  a  material  party,  but  without  prejudice 
to  his  rights  and  interests. 

A.  B.  executed  a  voluntary  settlement  of  real  estate  in  favour  of  Ins 
wife  and  children,  and  afterwards  contracted  to  sell  it  for  valuable 
consideration.  The  purchaser  filed  a  bill  for  specific  performance  against 
the  vendor,  his  wife,  children,  and  the  trustees  in  whom  the  legal  estate 
was  vested.  One  of  the  children  was  out  of  the  jurisdiction,  and  did  not 
appear.  The  Court  decreed  a  specific  performance,  and  ordered  the 
trustees  to  convey  to  the  purchaser,  saving  the  rights  of  the  absent  party. 

In  1812  Edward  Sclater  Busby,  being  seised  of  some  freehold 
property  at  Bethnal  Green,  conveyed  it  by  a  voluntary  post-nuptial 
settlement,  to  trustees,  in  trust  for  his  wife  Janet  Busby,  and 
afterwards  for  the  children  of  their  marriage,  of  whom  there  were 
two,  viz.  David  William  Busby  and  another  son. 

In  1884  Edward  Sclater  Busby  contracted  to  sell  the  same 
property  to  the  plaintiff  Mr.  Willats.  The  trustees,  however,  who 
had  the  legal  estate,  refusing  to  convey  the  property,  the  plaintiff, 
in  consequence,  filed  *thi8  bill  for  a  specific  performance  of  the 
contract  against  Edward  Sclater  Busby,  and  wife,  and  their  two 
children,  and  the  trustees  of  the  settlement. 

David  W.  Busby  was  out  of  the  jurisdiction  of  the  Court,  and 
could  not  be  found  so  as  to  be  served  with  process  (i).  The  cause 
was  now  brought  to  a  hearing  without  having  David  W.  Busby 
before  the  Court. 


Mr.  Pnnherton,  Mr,  Kindersley,  and  Mr,  James  Russelly  for  the 
plain  tiflf. 

(1)  3  Beav.  420. 


[198] 
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Mr.    Tinney    and    Mr,    K.    Parker,    for    the    wife    of    the      Willats 
settlor.     *     *     *  Busby. 

Mr.  Bethell  and  Mr.  Bacoriy  for   the   brother  of  David  W.        [  195  ] 
Basby,  and 

Mr.  Camphdl,  for  the  representatives  of  the  surviving  trustees, 
supported  the  objection. 

Mr.  Pemherton,  Mr.  Kind^rsley,  and  Mr.  Javies  Russell,  contra. 

*  *  The  Court  cannot  adjudicate  on  the  rights  of  an  absent 
person;  but  that  will  not  prevent  a  decision  of  the  questions 
between  those  who  are  present.     *     *     * 

Mr.  Tinney,  in  reply.     *     *     *  [  1^6  ] 

His  Lordship  [after  referring  to  some  cases  which  had  been  i84i. 
cited  where  the  court  had  declined  to  make  a  decree  affecting  the  ^^^ 
rights  of  absent  parties]  concluded  that  the  objection,  in  this  form, 
was  not  in  the  nature  of  a  preliminary  objection,  and  that  he  must 
hear  the  cause  and  see  what,  under  the  circumstances,  was  right, 
just,  and  convenient  to  be  done. 

The  cause  was  then  heard  again  upon  the  merits,  and  was  argued 
by  the  same  counsel. 

*  «  ♦  *  4»t 

Thb  Master  of  the  Rolls  :  1842. 

May  10. 

When  this  cause  was  brought  on  for  hearing,  an  objection  was        

taken  that  David  William  Busby,  one  of  the  *defendants,  was  out       '-     ^  ^ 

r  •200  1 

of  the  jurisdiction  of  the  Court,  and  that  in  his  absence  no  decree 
could  be  made  against  any  of  the  defendants.  The  objection  being 
overruled,  the  cause  was  heard,  and  it  appeared  to  me  that  the 
plaintiff  was  entitled  to  a  specific  performance  of  the  agreement 
stated  in  the  bill ;  but  that  the  decree  should  be  framed  so  as  to 
leave  to  the  absent  defendant  a  right  of  claiming  any  right  or 
interest  which  he  might  have  in  the  property;  and  on  consideration 
I  am  of  opinion  that  the  decree  ought  to  contain  a  clause  stating  it 
to  be  without  prejudice  to  any  right  or  interest  in  or  to  the  premises 
comprised  in  the  settlement,  which  may  be  claimed  by  the  defendant 
David  William  Busby.     The  decree  will  therefore  be  as  follows : 

Decree  that  the  agreement  in  the  pleadings  mentioned,  dated  the 
19th  day  of  March,  1884,  be  specifically  performed  and  carried 

30—2 
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WiLLATS 
r. 

Busby. 


into  execution.  And  upon  the  plaintiff  or  the  defendants 
Eushbridge  and  Harcourt,  the  legal  personal  representatives  of  tlie 
late  plaintiff  Henry  Thomas  Willats,  paying  the  sum  of  3,80W.,  the 
residue  of  the  purchase-money,  it  is  ordered  that  the  representative^? 
of  the  surviving  trustee  in  the  indenture  dated  the  12th  day  of 
February,  1812,  and  all  other  necessary  parties  as  the  Master  shall 
direct,  convey  the  said  premises  to  the  plaintiff.  And  it  is  ordered 
that  the  Master  do  settle  the  conveyance  in  case  the  parties  diffier. 
And  in  case  the  Master  shall  find  that  the  said  David  William 
Busby  is  a  necessary  party  to  such  conveyance,  and  the  said  David 
William  Busby  shall  not  come  in  to  execute  the  same,  it  is  ordered 
that  this  decree  be  without  prejudice  to  any  right  or  interest  which 
may  be  claimed  by  the  said  David  William  Busby  in  or  to  the 
premises  comprised  in  the  said  indenture  of  the  12th  day  of 
February,  1812. 


1842. 

Ftfh,  17,  19, 

26. 

BolU  OourU 

Lord 

Lanouale, 

M.R. 

[201] 


DAVIES  V.  FISHEE(l). 

(5  Beav.  201—215 ;  S.  C.  11  L.  J.  Ch.  338 ;  6  Jui\  248.) 

A  testator  gave  his  widow  the  power  of  appointing  his  residuary  estate. 
By  her  will,  after  reciting  the  power,  she  declared  that,  in  pursuance  of 
the  power  and  all  other  powers  enabling  her,  for  the  purpose  of  disposlug 
of  her  husband's  and  her  own  estate,  she  made  her  will  as  follows  :  she 
then  directed  her  debts  to  be  paid,  and  gave  some  legacies ;  and  as  to  all 
the  rest,  &c.  **  of  her  personal  estate,"  she  bequeathed  the  same  to  A.  and 
B.  upon  trust,  &c. :  Held,  that  the  widow  (who  died  in  1832}  had  thereby 
appointed  the  residuary  estate  of  her  husband. 

A  gift  of  personalty  to  trustees  for  A.  for  life,  and  after  his  death  in 
trust  for  the  children  of  A.  **  as  they  severally  attained  twenty- five  years*," 
the  income  to  be  applied  during  their  respective  minorities  by  their 
guardian  for  their  maintenance,  &c.,  with  a  gift  over  in  case  no  child  of  A. 
should  live  to  attain  twenty-five.  Held  to  be  vested,  and  not  too 
remote  (2). 

Thb  testator  James  Davies,by  his  will,  dated  the  18th  day  of  Sep- 
tember, 1824,  after  directing  payment  of  all  his  debts,  and  funeral 
and  testamentary  expenses,  and  giving  divers  pecuniary  legacies, 
bequeathed  all  the  residue  of  his  estate,  both  real  and  personal, 
unto  his  wife,  Ann  Davies,  deceased,  her  heirs,  executors,  and 
administrators  absolutely,  and  he  appointed  his  wife  and  William 
Powell  his  executors. 


(1)  (General  powers  are  now  exercised 
by  a  residuary  testamentary  disposi- 
tion. See  Wills  Act,  s.  27,  but 
decisions  imder  the  old  law  on  the 
testamentary    exercise     of      general 


powers  may  still  be  applicable  to  the 
testamentary  exercise  of  special  powers 
since  the  Wills  Act— O.  A.  S. 

(2)  In  re  Mervin  [1891]  3  Ch.  197, 
60  L.  J.  Ch.  671,  65  L.  T.  186. 
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On  the  20th  of  September,  1824,  the  testator  made  the  following       davibs 
codicil  to  his  will.     **  Whereas  by  my  will  as  aforesaid,  bearing  date      fisher. 
the  18th  day  of  September  in  the  year  1824,  I  have  directed  my       [  202  ] 
wile,  Ann  Davies,  to  be  my  residuary  legatee :  in  case  she  the  said 
Ann   Davies   dies  without  making  a  will    after  my  decease,  the 
remainder  of  all  my  property,  whatsoever  it  may  consist  in,  whether 
bank,  consolidated,  funded  property,  houses,  furniture,  plate,  books, 
linen,  wearing  apparel,  &c.,  to  be  equally  divided,  share  and  share 
alike,  among  my  brother  William  Davies'  four  children,  as  named : 
William  Davies  junior,  James  Davies  junior,  Martha  Ann  West, 
and  Mary  Davies,  or  to  as  many  of  the  aforesaid  children  as  may 
be  living  at  the  decease  of  the  said  Ann  Davies.     Likewise  I  direct 
and  appoint  William  Davies  junior  my  residuary  legatee  instead  of 
my  wife,  Ann  Davies,  and  the  forenamed  William  Powell." 

The  will  and  codicil  were  unattested. 

The  testator  died  in  December,  1824.  His  wife,  who  survived 
him,  made  her  will  dated  in  April,  1832,  and  thereby,  after  reciting 
that  the  testator,  James  Davies,  her  late  husband,  did  by  his  afore- 
said will  and  codicil  appoint  her  his  residuary  legatee,  and  direct 
in  case  of  her  death,  without  making  a  will  after  his  decease,  that 
his  nephew,  William  Davies  the  younger,  should  be  his  residuary 
legatee,  she  the  said  Ann  Davies,  in  pursuance  of  the  power  and 
authority  given  and  reserved  to  her  in  and  by  the  will  of  James 
Davies  the  elder,  and  of  all  other  powers  and  authorities  in  anywise 
enabling  her,  did,  for  the  purpose  of  disposing  of  all  the  estate  of 
her  said  late  husband,  James  Davies,  over  which  she  had  any  dis- 
posing power,  and  also  of  all  her  own  estate  and  effects  whatsoever 
and  wheresoever,  make  her  last  will  and  testament  in  manner 
♦following  (that  is  to  say)  :  First,  she  appointed  James  Fisher  and  [  'ios  ] 
William  Powell  executors  of  her  said  will ;  and  after  directing  pay- 
ment of  her  debts,  and  funeral  and  testamentary  expenses,  she 
bequeathed  to  James  Davies,  the  younger,  a  legacy  of  2,00OZ.  Three 
per  cent.  Consolidated  Bank  Annuities,  and  to  James  Fisher  and 
William  Powell  the  sum  of  4,000Z.  Three  per  cent.  Consolidated  Bank 
Annuities  upon  trusts  therein  mentioned,  for  Martha  Ann  West  and 
her  children  therein  mentioned;  and  after  bequeathing  several 
annuities  and  legacies,  and  directing  her  executors  to  appropriate  so 
much  stock  out  of  her  residuary  estate  as  would  be  sufficient,  in 
point  of  yearly  income,  to  answer  the  same  annuities,  and  directing 
that  from  the  decease  of  the  respective  annuitants  the  same  should 
sink  into  and  form  part  of  her  residuary  estate,  she  bequeathed  to 
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DA  VIES       James  Fisher  and  William  Powell  her  three  leasehold  messoages 
FisHEB.      ^^d  premises,  situate  in  Park  Street,  Islington,  for  all  her  estate 
therein,  upon  trust  to  sell  the  same,  and  apply  the  produce  upon 
the  same   trusts   as   were   thereinafter    declared  concerning  her 
residuary  personal  estate ;  and  as  to  all  the  residue  of  her  personal 
estate  whatsoever,  and  wheresoever,  and  of  what  nature  or  kind 
soever  not  specifically  bequeathed  or  disposed  of  by  her  will,  she 
bequeathed  the  same  unto  James  Fisher  and  William  Powell,  apon 
trust  to  sell,  get  in,  and  convert  into  money  the  whole  of  her  per- 
sonal estate,  or  such  part  thereof  as  should  not  consist  of  money  in 
the  funds  or  on  Government,  or  real,  or  leasehold  securities,  and 
out  of  the  produce  thereof  to  pay  her  debts,  funeral  and  testamen- 
tary expenses,  and  pecuniary  legacies,  and  make  the  appropriations 
necessary  for  answering  the  said  annuities.    And  upon  trust  to 
invest  the  clear  surplus  monies  arising  from  her  residuary  estate, 
including  the  proceeds  of  the  said  leasehold  houses,  in  manner 
[  *204  ]       therein   mentioned.      And   she   directed   *her   trustees   to   stand 
possessed  of  her  residuary  estate,  including  the  proceeds  of  her  said 
leasehold  houses,  and  the  investments  thereof,  upon  trust  during  the 
life  of  William  Davies  the  younger,  to  pay  the  income  thereof  unto 
William  Davies  the  younger,   and  from  and  after  his  decease  in 
trust  for  the  children  of  the  said  William  Davies  the  younger,  as 
they  severally  attained  the  age  of  twenty-five  years,  equally  to  be 
divided  between  them  if  more  than  one,  and  if  but  one,  then  the 
whole  to  such  one  child,  the  income  to  be  applied  during  their 
respective  minorities  by  the  guardian  for  the  time  being  of  the  said 
children  or  child  for  their  respective   support,  maintenance,  and 
education.    And  in  case  no  child  of  the  said  William  Davies  should 
live  to  attain  the  age  of   twenty-five  years,  then  in  trust  for  the 
children  of  the  said  James  Davies  the  younger,  as  they  severally 
attained  the  age  of  twenty-five  years,  equally  to  be  divided  between 
them  if  more  than  one,  and  if  but  one,  the  whole  to  such  one  child, 
the  income  to  accumulate  in  the  intermediate  time,  and  be  paid 
with  the  principal.     And  in  case  no  child  of  the  said  James  Davies 
the  younger  should  attain  the  age  of  twenty-five  years,  then  in  trust 
for  the  children  of  Martha  Ann  West,  as  they  severally  attained  the 
age  of  twenty-five  years,  equally  to  be  divided  between  them  if  more 
than  one,  and  if  but  one,  the  whole  to  such  one  child,  the  income 
to  accumulate  in  the  intermediate  time,  and   be  paid  with  the 
principal ;   with  a  limitation  over  in  the  case  of  Martha  Ann  West 
having  no  child  who  should  live  to  attain  the  age  of  twenty-five  years. 
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The  testatrix  afterwards  made  a  codicil  to  her  will,  dated  the  6th       Davibs 
of  May,  1882,  and  thereby  gave  certain  specific  parts  of  her  personal      fishbr. 
estate  to  the  persons  therein  named,  but  she  did  not  otherwise 
revoke  or  alter  her  will. 

The  testatrix  died  in  June,  1832,  and  William  Davies  the  [205] 
younger  having  died  in  1834,  this  bill  was  filed  by  his  children, 
insisting  that  they  took  vested  interests  in  the  residuary  estate 
bequeathed  by  the  will  of  Ann  Davies,  including  therein  the  resi- 
duary estate  of  the  testator :  that  they  were  entitled  to  the  payment 
thereof  at  twenty-five,  and  to  have  the  income  applied  for  their 
maintenance  during  their  minority. 

Mr,  Pemberton  and  Mr.  Keene,  for  the  plaintiffs,  contended 
that  the  gift  to  them,  though  given  **  as  they  severally  attained  the 
age  of  twenty-five  years,"  was,  nevertheless,  a  valid  vested  interest, 
the  dividends  being  payable  to  them  in  the  meantime :  Skey  v. 
Barnes  (l),  Jones  v.  Mackilwain  (2),  Murray  v.  Addenbrook  (3), 
Bland  v.  WiUianis  (4),  Vivian  v.  Mills  (5),  Blease  v.  Burgh  (6), 
Saunders  v.  Vautier  (7).  They  argued  also,  that  William  Davies 
the  younger  was  the  substituted  residuary  legatee,  and  took  in 
preference  of  the  widow. 

Mr.  Hardy,  for  the  representatives  of  William  Davies  the 
younger : 

In  no  case  can  the  representatives  of  Mrs.  Davies  be  entitled,  for 
the  testator  appointed  William  Davies  junior  ''his  residuary 
legatee  instead  of  his  wife." 

Mr.  Chandless  and  Mr.  Hoare,  for  William  Powell,  one  of  the 
executors  of  the  widow,  and  the  surviving  executor  of  the 
testator : 

♦     *     The  limitation  over  is  simply  void  as  inconsistent  with  the       [  206  ] 
previous  absolute  estate :  Ross  v.  Ross  (s).     *     ♦     * 

Mr.  Roupell  and  Mr.  Bilton,  for  the  executors  of  James  Davies, 
and  for  his  child  [cited  Lewis  v.  Lewellyn  (9),  Napier  v.  Napier  (10), 

(1)  17  R.  R.  91  (3  Mer.  335).  (7)  54  R.  R.  286  (Cr.  &  Ph.  240). 

(2)  25  R.  R.  32  (1  Russ.  220).  (8)  20  R.  R.  263  (1  Jac.  &  W.  154). 

(3)  28  R.  R.  144  (4  Russ.  407).  (9)  23  R.  R.  201  (T.  &  R.  104). 

(4)  41  R.  R.  93  (3  My.  &  K.  411).  (10)  27  R.  R.  144  (1  Sim.  28),  and 

(5)  49  R.  R.  372  (1  Beav.  315).  see  Huyhea  v.  Turner,  41  R.  R.  171  (3 

(6)  50  R.  R.  165  (2  Beav.  221).  My.  &  K.  666). 
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Davies       Bradhj  v.  Westcottii),  and  other  cases  where  a  power  was  held 
FisuEB.      i^ot  to  be  exercised  by  will]. 

Mr.  Kindersley  and  Mr.  George  Turner,  for  the  next  of  kin  of 
Ann  Davies,  the  widow : 

The  property  belonged  absolutely  to  Mrs.  Davies,  under  the  will 
of  her  husband.  There  was  an  absolute  gift  to  her  in  the  first 
instance,  which  has  not  been  cut  down,  for  the  gift  to  the  children 
^*  as  they  attained  twenty-five  "  is  void.  This  has  been  settled  by 
a  long  series  of  decisions ;  Leake  v.  Robinson  (2),  Bull  v.  Pritchard  (3), 
Vawdry  v.  Geddes  (4),  Ring  v.  Hardwick  (6),  Newman  v.  Newtnan  (6). 
The  direction  for  maintenance  is  insufficient  to  make  it  vest; 
[  •207  ]  Batsford  v.  Kehhell  (7) ;  the  *maintenance  is  given  merely  during 
the  minorities  of  the  children,  so  that  during  the  period  which 
might  elapse  between  their  attaining  twenty-one,  and  their  attaining 
twenty-five,  there  is  no  gift  to  them  of  the  dividends. 

The  property  has  been  validly  appointed  to  Mrs.  Davies' 
executors,  and  the  gift  to  the  children  being  void,  the  executors 
are  trustees  for  the  next  of  kin  of  Mrs.  Davies :  Goodere  v.  Uoyd  (8). 

Again,  the  contingency  has  not  happened  upon  which  the 
property  was  given  over  by  the  will  of  the  testator  to  the  children 
of  William  Davies  the  younger,  for  the  widow  did  not  "  die  without 
making  a  will :  '*  Scott  v.  Bargeman  (9). 

William  Davies  was  substituted,  not  for  Mrs.  Davies,  but  for  Mrs. 
Davies  and  William  Powell  who  were  executors,  and  the  testator 
could  not  therefore  have  intended  him  to  take  as  residuary  legatee. 

Mr.   Tinney,    Mr.   Wood,  Mr.   Spence,  Mr.  Bacon  and   Mr. 
Blower,  for  other  parties. 

Mr.  Pemberton,  in  reply. 

Feb. 26.      The  Master  of  the  Bolls: 

In  this  cause  the  principal  question  depends  upon  the  construction 
which  ought  to  be  given  to  the  residuary  bequest  contained  in  the 
will  of  Ann  Davies. 

James  Davies,  by  his  will  dated  the  18th  September,  1824,  gave 

(1)  9  R.  R.  207  (13  Ves.  446).  (6)  51  R.  R.  206  (10  Sim.  51). 

(2)  16  R.  R.  168  (2  Mer.  363.  (7)  4  R.  R.  15  (3  Vo8.  363). 

(3)  25  R.  R.  27  (1  Russ.  213).  (8)  20  R.  R.  214  (3  Sim.  538). 

(4)  32  R.  R.  196  (1  Russ.  &  M.  203).  (9)  2  P.  Wms.  69. 

(5)  50  R.  R.  202  (2  Beav.  352). 
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his  residuary  estate  to  his  wife  Ann  Davies  absolutely  for  ever;       Davies 
and  by  a  codicil,  dated  two  days  *afterwards,  namely,  the  20th      fisher. 
September,  1824,  he  directed  that  if  she  died  without  making  a       [  *208  ] 
will,  the  remainder  of  his  property   should   be  equally  divided 
among  his  brother  William  Davies'  four  children. 

James  Davies  died,  leaving  his  wife  surviving  him,  and  she  was 
absolutely  entitled  to  dispose,  by  her  own  will,  of  the  residuary 
estate  bequeathed  to  her  by  her  husband's  will. 

By  her  will,  dated  the  4th  April,  1832,  she  recited  the  will  of 
her  husband,  and  declared  her  purpose  to  dispose  of  all  his  estate, 
and  also  all  her  own  estate ;  and  having  thus  declared  her  purpose, 
she  proceeded,  without  making  any  distinction  between  his  estate 
and  her  own,  to  dispose  of  the  whole,  as  if  it  had  been  hers  alone, 
and  I  think  that  she  has  done  it  in  a  manner  sufficient  to  pass  both. 
After  giving  several  legacies,  she  gave  the  residue  and  remainder 
of  her  personal  estate  to  Fisher  and  Powell,  upon  trust,  to  sell :  to 
pay  her  debts  and  pecuniary  legacies  :  to  set  apart  suffiicent  sums 
to  answer  the  annuities :  to  invest  the  surplus  in  their  joint  names, 
and  stand  possessed  of  the  securities  on  which  the  same  should  be 
invested,  in  trust,  during  the  life  of  W.  Davies,  to  pay  the  interest, 
dividends  and  annual  produce  of  her  residuary  personal  estate 
to  him,  and  she  then  proceeds  as  follows:  '*  And  from  and  after 
the  decease  of  the  said  W.  Davies,  in  trust  for  the  children  of 
the  said  W.  Davies,  as  they  severally  attain  the  age  of  twenty-five 
years,  equally  to  be  divided  between  them  if  more  than  one,  and  if 
but  one,  then  the  whole  to  such  one  child ;  the  income  to  be  applied 
during  their  respective  minorities,  by  the  guardian,  for  the  time 
being,  of  the  said  children  or  child  for  their  *respective  support,  [  ♦20»  ] 
maintenance,  and  education.  And  in  case  no  child  of  the  said 
W.  Davies  shall  live  to  attain  the  age  of  twenty-five  years,  then 
in  trust  for  the  children  of  James  Davies,"  in  manner  therein 
mentioned. 

The  question  is,  whether  the  gift  to  the  children  of  W.  Davies 
is  void  for  remoteness,  and  it  is  necessary  to  consider :  first,  the 
eflfect  of  the  direction  to  divide  between  the  children  as  they 
severally  attained  the  age  of  twenty-five  years  ;  secondly,  the  effect 
of  the  direction  to  apply  the  interest  during  the  minorities  of  the 
children  for  their  support,  maintenance,  and  education ;  and, 
thirdly,  the  effect  of  the  gift  over. 

As  to  the  first  point,  I  think  that  if  the  directions  to  divide  had 
stood  alone,  the  gift  would  have  been  too  remote.    In  this  case,  as 
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Davies  in  Leake  v.  Robinson  (i) ,  it  is  only  through  the  medium  of  the 
BRISKER.  directions  given  to  the  trustees,  that  we  can  ascertain  who  were 
the  persons  intended  to  take,  and  what  benefits  were  intended  for 
them.  And  the  trust  is  for  all  the  children  of  W.  Davies  as  they 
severally  attain  the  age  of  twenty-five  years;  none  were  to  be 
excluded,  and  none  to  have  any  thing  till  the  age  of  twenty-five 
years  was  attained.     This  would  be  too  remote.     But, 

Secondly,  expressions  of  this  kind  of  themselves,  importing  a 
postponement  of  the  vesting,  may  be  so  controlled  by  other 
expressions  and  circumstances,  as  to  postpone  payment  or  posses- 
sion only  and  not  the  vesting;  and  it  has  been  held,  that  a 
direction  to  apply  the  interest  for  the  benefit  of  the  legatee,  affords 
evidence  of  intention  to  vest  the  capital ;  and  it  has  not  been 
L  *2io  ]  disputed,  that  if  the  testator  had  directed  the  whole  ^interest  to 
be  applied  for  the  benefit  of  the  legatees,  during  the  whole  time 
between  the  death  of  the  tenant  for  life  and  the  time  of  payment, 
and  if  there  had  been  no  gift  over,  it  must  have  been  held  that 
the  capital  was  vested  ;  but  in  this  case,  as  the  direction  does  not 
extend  to  the  whole  time,  but  is  confined  to  the  minorities  of  the 
children,  and  as  the  application  is  to  be  by  the  guardian,  for  the 
support,  maintenance,  and  education  of  the  children,  it  was  argued 
that  the  interval  between  the  twenty-first  and  twenty-fifth  year  of 
each  child,  during  which  there  is  no  direction  to  apply  the  interest, 
prevents  the  direction  from  being  considered  as  a  direction  to 
apply  the  whole  interest,  and,  therefore,  does  not  afford  the 
presumption  that  the  whole  was  intended  to  vest. 

In  Hoath  v.  Hoath{2),  Walcott  v.  HaU{s),  Murray  v.  Adden- 
brook  (4),  and  many  other  cases,  the  direction  was  to  apply  the 
whole  interest ;  and  the  gifts  were  held  to  be  vested.  In  Leake  v. 
Robinson  (i),  and  Btdl  v.  Pritchard  (5),  the  trustees  had  authority 
or  power  to  apply  the  interest,  or  so  much  as  they  should  think 
proper,  or  so  much  as  they  might  deem  necessary  towards  the 
maintenance  of  the  children,  and  in  Vawdry  v.  Geddes  (6),  the 
interest  was  at  the  discretion  of  the  executors  to  be  applied  in  the 
maintenance  of  the  children,  or  accumulated  for  their  benefit  until 
they  should  severally  attain  twenty-two  years  of  age,  and  in  these 
cases  it  was  held,  notwithstanding  the  power,  authority,  or  direc- 
tion to  apply  the  interest  or  part  of  it  to  the  maintenance  of  the 

(1)  16  E.  R.  168  (2  Mer.  363).  (5)  25  R.  R.  27  (1  Ruse.  213). 

(2)  2  Br.  C.  C.  4.  (6)  32  R.  R.  196  (1  Russ.  &  My. 

(3)  2  Br.  C.  C.  305.  203). 

(4)  28  R.  R.  144  (4  Russ.  407). 
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children,  that  it  was  the  vesting,  and  not  merely  the  possession  or       Davies 
time  of  payment  which  was  postponed.  Fisher. 

But  too  much  reliance  must  not  be  placed  on  the  expression  "  the  [  211 J 
whole  interest,"  which  has  been  used  in  some  of  the  cases.  In 
Lane  v.  Goiidge  (i)  30Z.  a  year,  part  of  the  interest  was  given  to  an 
annuitant  for  life.  In  Jones  v.  Mackilwain  (2)  an  annuity  of  lOOZ. 
was  given  out  of  the  interest  to  the  father  of  the  children,  and  in 
Bland  v.  Williams  (3),  there  was  a  direction  and  not  a  mere  power 
or  authority  to  apply  the  interest,  or  a  suflficient  part  thereof  for 
the  maintenance  of  the  children,  and  to  transfer  the  capital,  with 
so  much  of  the  interest  as  should  not  be  applied  in  maintenance, 
to  the  children,  when  and  as  they  should  attain  twenty-four  years, 
and  in  those  cases  the  gifts  were  held  to  be  vested. 

I  have  found  no  case  precisely  like  the  present,  in  which  payment 
being  postponed  beyond  minority,  the  express  direction  to  apply 
the  interest  extends  only  to  the  minority.  The  case  is,  that  the 
testatrix,  having  expressed  a  trust  as  to  her  residuary  estate  for  the 
children  of  William  Davies,  makes  no  distinct  gift  of  interest,  but 
proceeding  as  if  she  had  already  done  what  was  requisite  to  entitle 
the  children  to  the  interest,  she  directs  the  interest  to  be  applied 
for  their  support,  maintenance,  and  education  by  the  guardian 
during  their  minorities.  She  appears  to  me  to  express  herself  as 
if  she  considered  the  children  entitled  to  the  interest  by  the 
direction  to  divide  the  capital  at  a  future  period.  She  did  not 
consider  the  interest  and  the  capital  to  be  blended  together,  but  on 
the  contrary,  so  expresses  herself,  as,  by  the  direction,  to  imply  a 
gift  to  the  children  of  the  benefit  or  enjoyment  of  the  interest 
immediately  after  the  death  of  the  tenant  for  life.  The  inference 
or  implication  arises  from  the  direction  to  apply  the  interest,  *and  [  ♦212  ] 
although  the  direction  is  limited  to  the  minorities,  it  is  not 
necessary,  or  I  think  reasonable  to  limit  the  inference  or  the 
implication  in  like  manner,  or  to  the  mere  time  to  which  the 
direction  applies.  There  is  a  gift  payable  at  a  future  time,  and  a 
direction  showing  that  the  donees  are  to  have  the  benefit  of  the 
interest  on  the  death  of  the  tenant  for  life.  This  direction 
expresses  that,  during  the  minorities,  the  interest  is  to  be  applied 
by  the  guardian  for  support,  maintenance,  and  education,  and  there 
in  no  express  direction  as  to  the  application  of  the  interest  after 
the  minorities  have  ceased.      At  that  time  the  mode  of  enjoyment 

(1)  7  R.  R.  163  (9  Ve8.  229).  (3)  41  R.  R.  93  (3  My.  &  K.  411). 

(2)  25  R.  R.  32  (1  Russ.  220). 
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davies  expressly  directed  will  cease,  but  I  do  not  think  that  it  is  therefore 
Fisher.  to  be  concluded  that  there  is  to  be  no  enjoyment,  and  on  this  part 
of  the  case  it  appears  to  me,  that  the  second  part  of  the  residuary 
bequest,  the  direction  as  to  the  application  of  the  interest,  qualifies 
the  first  direction  for  the  division  of  the  residue,  and  that  the 
result  of  the  direction  to  divide,  followed  by  the  direction  to  apply 
the  income,  would,  without  more,  be  to  give  vested  interests  in  the 
residue  to  the  children  of  William  Davies. 

Thirdly.  But  then  it  is  argued  that  the  gift  over  is  wholly 
inconsistent  with  that  conclusion,  and  shows  that  the  testatrix 
could  not  have  intended  to  give  vested  interests.  The  argument 
rests  entirely  upon  dicta  of  Sir  John  Leach,  in  the  cases  of  Vaicdry 
V.  Geddes  (i)  and  Bland  v.  Williams  (2). 

In  Vau'dry  v.  Geddes,  that  learned  Judge  is  reported  to  have 
expressed  himself  thus  :  ''If  the  whole  interest  had  been  expressly 
given  to  the  children  until  they  attained  twenty-two,  I  do  not  agree 
[  '213  ]  that  the  shares  of  *the  children  would  therefore  have  vested  subject 
to  be  devested ;  the  case  of  Batsford  v.  Kebbell,  which  is  referred  to 
by  Sir  W.  Grant  in  Leake  v.  Robinson,  is  an  authority  directly  in 
point  against  that  proposition.  Where  interim  interest  is  given, 
it  is  presumed  that  the  testator  meant  an  immediate  gift,  because, 
for  the  purpose  of  interest,  the  particular  legacy  is  to  be  imme- 
diately separated  from  the  bulk  of  the  property;  but  that  pre- 
sumption fails  entirely,  when  the  testator  has  expressly  declared 
that  the  legacy  is  to  go  over,  in  case  of  the  death  of  the  legatee, 
before  a  particular  period,"  and  in  Bland  v,  Williams,  he  is  reported 
to  have  said,  that  "  if  the  gift  over,  is  simply  upon  the  death  under 
twenty-four,  the  gift  could  not  vest  before  that  period." 

It  is  to  be  observed,  that  in  neither  of  these  cases  did  the  facts 
require  any  decision  upon  the  points  to  which  the  dicta  related. 

In  Vawdry  v.  Geddes,  the  gift  over  to  the  surviving  children  of 
any  sister  was  upon  the  death  of  any  of  such  children  without 
leaving  issue ;  and  the  gift  over  to  the  surviving  sisters  and  their 
children  or  issue,  was  upon  the  death  of  all  the  children  of  any  of 
his  sisters  without  issue.  The  question  related  to  a  share  of 
residue,  not  to  a  particular  legacy,  and  there  was  no  distinct  gift  of 
interest  as  in  Batsford  v.  Kebbell,  but  a  direction  to  apply  or 
accumulate  the  interest  till  the  age  of  twenty-two. 

In  Bland  v.  Williams,  the  gift  over  was  upon  the  death  under 
twenty-four  without  leaving  issue,  and  the  gift  was  held  to  be  vested. 
(1)  32  E.  R.  196  (1  Ru88.  &  My.  207).         (2)  41  R.  R.  93  (3  My.  &  K.  411). 
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The  proposition  which,  in  argument,  was  founded  upon  these       davies 
dicta  of  Sir  John  Leach  is,  that  in  a  case  *where  there  is  a  gift       fishkr. 
payable  at  a  future  time,  in  terms  which  in  themselves  import      [  •2i4  ] 
contingency,  and  .a  subsequent  direction  to  apply  the  interest,  in  a 
manner,  which,  notwithstanding  the  contingent  form  of  the  gift, 
would,  in  the  absence  of  any  gift  over,  vest  the  legacy,  the  mere 
circumstance  of  a  gift  over,  simply  on  the  death  before  the  time  of 
payment,  does  of  itself  prevent  the  vesting. 

In  ordinary  cases,  a  gift  over  upon  a  contingency  does  not 
prevent  vesting  in  the  first  donee,  for,  although  it  is  reported  that 
in  the  case  of  Scott  v.  Bargeman  (i).  Lord  Macclesfield  stated  the 
reason  for  his  decision  to  be,  that  the  shares  of  the  legatees  did  not 
vest  absolutely  in  any  of  them,  in  regard  it  was  possible  all  might 
die  under  twenty-one  or  marriage,  in  which  case  it  was  devised 
over,  yet  in  Skeif  v.  Baimes  (2)  Sir  William  Grant  observed,  that 
the  reason  seemed  to  imply  a  proposition  that  is  untenable  in  law, 
viz.,  that  the  mere  circumstance  of  all  the  shares  being  given  over 
on  a  contingency,  does  of  itself,  and  without  more,  prevent  any  of 
the  shares  from  vesting  in  the  meantime ;  and  he  added,  that  he 
took  it  to  be  clear,  that  a  devise  over  upon  a  contingency  had  no 
such  effect,  provided  the  words  of  bequest  were  in  other  respects 
sufficient  to  pass  a  present  interest.  Such  a  devise  over  of  the 
entirety  may,  indeed,  be  called  in  aid  of  other  circumstances,  to 
show  that  no  present  interest  was  intended  to  pass ;  but  that  it  is 
alone  sufficient  to  prevent  vesting,  cannot,  I  think,  be  maintained. 

Now,  in  the  present  case,  it  appears  to  me  that  the  words  of 
bequest  to  the  children  of  William  Davies  are  sufficient  to  pass  a 
present  interest.  Such  appears  to  me  to  be  the  true  construction 
of  the  words  which  the  *teBtatrix  has  used,  and  when  we  have  once  |  •2ir, 
reached  the  result  or  meaning  of  the  words  under  consideration,  I 
apprehend  that  effect  should  be  given  to  that  meaning,  just  as  if  it 
had  been  expressed  in  direct  and  unambiguous  terms.  The 
meaning  must,  indeed,  be  collected  from  the  whole  will ;  but  the 
gift  over  does  not,  in  this  case,  appear  to  be  accompanied  by  any 
other  circumstances,  tending  to  show  that  no  present  interest  was 
intended  to  pass ;  but,  on  the  contrary,  affords  some  evidence  of  an 
intention  to  devest  after  a  previous  vesting.  And,  on  the  whole,  it 
appears  to  me  that  the  residuary  bequest  to  the  children  of  William 
Davis  is  valid. 

(1)  2  P.  Wms.  69.  (2)  17  S.  R  91  (3  Mer.  340). 
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i«^i.  SCOTT   V.   MILNE. 

Feb.  18. 
(5  Beav.  215—221 ;  affirmed,  12  L.  J.  Ch.  233  ;  7  Jur.  709.) 

In  the  absence  of  fraud  imperfect  partnership  accounts  which  have  been 

Lanodale  ^^°^  acquiesced  in  will  not  be  re-opened  although  shown  to  be  defectiTe 

M.R       *  ^^^^  ^ot  finall}'  settled,   but  where  the  accounts  disclosed  outstanding 

Q.    A      ^1  demands  in  i-espect  of  which  subsequent  receipts  are  admitted  an  account  of 


1842. 


such  subsequent  receipts  may  be  directed. 

Jviy  18.  jj^  1806,  James  Milne  and  his  son  James  Milne  the  younger, 

Feb.  15.       entered  into  partnership  as  tailors,  on  the  terms  stated  in  a  deed 

—        made  and  executed  between  them. 

TiYNDHURST,      Ih  1808  the  son  died,  leaving  his  wife  sole  executrix  and  legatee. 

^•^-  In  November,  1812,  she  married  ithe  plaintiff  Mr.  Scott,  and 

shortly  previous  thereto,  viz.,  in  October,  1812,  James  Milne  the 

elder,  furnished  Mr.  and  Mrs.  Scott  with  two  accounts,  the  first 

headed,  **  The  stated  account  of  the  partnership  of  Messrs.  Milne," 

which  showed  on  one  side  the  gross  amount  of  the  sales  during  the 

[  *2if>  ]       *partner8hip,  and  of  the  stock  at  its  conclusion,  and  on  the  other, 

the  capital  of  the  partners,  leaving  a  balance  of  net  profits  of 

8,862/.,  and  outstanding  debts  remaining  due  to  the  partnership 

amounting  to  2,094/.     It  also  stated,  that  all  the  debts  due  from  the 

partnership  were  satisfied. 

The  second  account  was  headed,  **  Mr.  James  Milne  in  account 
with  Mrs.  Milne,  the  widow  of  his  late  son,"  and  stated,  on  the  one 
hand,  the  son's  share  of  the  capital  and  profits,  and  on  the  other, 
payments  made  on  account  thereof,  and  showing  a  balance  of  167/. 
due  from  the  widow,  which  was  stated  to  be  deducted  from  the 
receipt  of  outstanding  debts. 

These  accounts  were  of  a  general  or  summary  nature,  and  did  not 
comprise  the  items  of  the  account  but  merely  stated  the  gross 
result. 

James  Milne  the  elder  died  in  October,  1884,  and  two  years  after, 
the  plaintiffs  made  an  application  to  the  defendant,  the  widow  and 
executrix  of  James  Milne  the  elder,  for  accounts  of  the  partnership. 
In  August,  1836,  a  Mr.  Starling,  who  acted  for  the  defendant, 
furnished  the  plaintiffs  with  an  account  which  was  headed  as 
follows,  **An  account  of  cash  advances  to  and  expenditures  on 
account  of  the  late  Mr.  James  Milne,  jun.,  made  by  the  late  James 
Milne,  sen.,  being  payments  on  account  of  the  claim  of  Mr.  W.  G. 
Scott,  and  Mary  his  wife,  under  the  partnership  estate  of  Messrs. 
Milne  &  Son." 
It  set  forth  a  number  of  payments  alleged  to  have  been  made  by 
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James  Milne  the  elder  to  his  son  and  to  the  plaintiff  Mrs.  Scott        Scott 
respectively,  from  the  8th  of  May,  1806,  to  the  10th  of  November,       milne. 
1812,  both  inclusive,  and  amounting  in  the  whole  to  the  sum  *of       [  •217  j 
2,273Z.  128.  6d.,  and  at  the  foot  of  the  account  was  the  following 
memorandum  in  writing,  signed  by  Margaret  Milne.     **I  hereby 
claim  to  be  allowed  to  me  all  the  before  mentioned  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  2,278Z.  12«.  Gd.,  out  of  and 
towards  satisfaction  of  the  share  of  capital  of  my  late  son,  besides 
his  advancement  of  500Z.,  and  also  his  share  of  profits  under  the 
late  partnership  estate  of  Messrs.  Milne  &  Son,  to  be  ascertained  by 
an  account  I  have  engaged  to  furnish  you  of  the  same,  over  and 
above  such  other  sum  and  sums  I  may  be  enabled  to  show  has  been 
paid  to  or  advanced  on  account  of  my  late  son's  interest  in  the  said 
partnership.     As  witness  my  hand  this  18th  day  of  August,  1836. 
Margaret  Milne." 

The  defendant  soon  afterwards  sent  to  the  plaintiffs  a  further 
account,  which  was  headed,  **  An  account  of  the  receipts  and 
expenditures  under  the  partnership  estate  of  Messrs.  Milne  & 
Son,"  furnished  by  Mrs.  Margaret  Milne,  executrix  of  the  late 
Mr.  James  Milne  the  elder,  who  was  the  surviving  partner.  In  this 
account  credit  was  given  for  monies  received  by  James  Milne  the 
elder,  both  before  and  after  the  accounts  were  rendered  by  him  in 
the  year  1812. 

In  1838  the  plaintiffs  filed  this  bill  against  the  defendant,  praying 
a  general  account  of  the  partnership  transactions. 

The  bill  alleged  that  errors  existed  in  the  several  accounts,  which 
errors  were  not,  however,  proved. 

There  was  no  evidence  to  show  that  the  two  accounts  rendered 
by  the  testator  in  1812  had  not  been  acquiesced  in,  from  the  time 
they  were  delivered,  down  to  the  death  of  James  Milne  the  elder  in 
the  year  1834 ;  but  *it  was  alleged  by  the  bill,  and  admitted  by  the  f  •21 8  ] 
answer,  that  sums  had  been  received  by  James  Milne  the  elder, 
subsequent  to  1812,  on  account  of  the  outstanding  debts,  but  which 
the  answer  also  stated  had  been  accounted  for. 

The  defendant  insisted  that  the  accounts  were  settled  and 
acquiesced  in ;  that  she  was  protected  by  the  Statute  of  Limitations, 
and  was  not  bound  to  account  at  all,  or  at  most  that  she  was  only 
bound  to  account  for  the  debts  received  since  1812.  She  also 
imputed  improper  conduct  to  Mr.  Starling  in  procuring  her  to  sign 
and  send  the  accounts,  and  she  said  that  he  acted  as  the  agent,  and 
was  in  the  i^terp^t  pf  the  plaintiffs. 
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Scott  The  cause  now  came  on  for  hearing. 

r. 
Milne. 

Mr.  Peviberton  and  Mr,  Wood  for  the  plaintiffs,  contende<l 
they  were  entitled  to  a  general  account.  That  the  accounts  were 
still  open  and  subsisting,  and  that  no  settled  account  had  been 
shown,  and  that  even  those  of  1812  did  not  contain  the  items,  but 
were  general  in  their  nature ;  and,  lastly,  that  the  conduct  of  the 
defendant  had  been  such,  as  to  waive  any  objection  arising  from 
lapse  of  time  or  acquiescence. 

Mr.  Tinney  and  Mr.  Ellison  for  the  defendant,  contended,  that 
the  plaintiffs  having  acquiesced  in  the  account  for  twenty-two  years 
were  barred  by  the  Statute  of  Limitations  and  their  own  laclos 
from  unravelling  the  account,  that  the  defendant  was  not  liable  at 
this  distance  of  time  to  account  at  all,  and  at  all  events,  only  for 
the  receipt  of  the  outstanding  debts. 

That  the  accounts  had  been  rendered  by  the  defendant  merely 

for  her  satisfaction,  and  under  the  wrong  advice  of  Mr.  Starling 

who  was  intimately  connected  with  the  plaintiffs,  and  that  she  had 

[  *2io  ]       done  so  *under  the  impression  that  her  legal  rights  would  not  be 

prejudiced. 

Mr.  Pemberton,  in  reply. 

[None  of  the  cases  cited  were  referred  to  by  the  Judge.] 

The  Master  of  the  Bolls: 

The  accounts  rendered  in  1812,  though  summary,  show  that  great 
care  was  taken  to  ascertain  what  the  state  of  the  account  between 
the  parties  at  that  time  was.  The  evidence  is  wholly  silent  as  to 
how  the  accounts  were  made  out,  or  what  access  was  given  to  the 
books,  or  what  examination  of  them  took  place  at  the  time.  The 
accounts  were  delivered  in  October,  1812,  and  it  is  not  shown  that 
they  were  not  acquiesced  in  without  any  objection  from  the  time  of 
their  delivery  to  the  death  of  Milne  the  father.  James  Milne,  the 
father,  died  in  October,  1884 ;  and  two  years  afterwards  appUca- 
tion  was  made  to  Mrs.  Milne,  his  legal  personal  representative,  for 
an  account.  That  account  was  rendered  by  Starling,  who  it  is 
proved  was  consulted  by  the  defendant ;  the  books  were  examined 
by  him,  and  by  a  letter  it  appears  that  he  communicated  with  her 
in  respect  of  what  he  was  to  do,  and  an  account  was  sent  in 
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consequence  of  her  instructions.  This  accoont  comprised  not  only  scott 
the  transactions  of  the  partnership  previous  to  1812,  but  those  subse-  milnb. 
quent  which  related  to  the  outstanding  debts.  Another  account 
was  *also  rendered  of  the  sums  advanced  to  the  son  and  his  widow,  [  *220  ] 
being  the  same  sums  for  which  James  Milne  the  elder  took  credit 
in  the  account  of  1812.  Disputes  took  place,  and  in  1888  this  bill 
was  filed,  praying  for  a  general  account.  This  lady  by  her  answer, 
after  admitting  that  the  account  was  rendered,  states  that  she  did 
it  by  bad  advice,  suggests  that  Starling  acted  in  collusion  with  the 
plaintiffs,  insists  she  ought  not  to  be  bound  by  the  accounts,  and 
that  the  matter  ought  to  be  treated  as  if  the  accounts  had  not  been 
rendered;  and  she  claims  to  be  exempted  from  accounting,  in 
consequence  of  the  lapse  of  time.  Starling  is  examined  for  the 
plaintiff,  but  he  is  not  cross-examined ;  no  cross  bill  is  filed ;  but 
the  defendant  claims  what  she  might  possibly  have  been  entitled 
to  if  there  had  been  a  cross  bill  and  the  facts  had  been  fully  proved. 
I  cannot  however  on  this  record  think  that  the  defendant  is 
entitled  to  any  such  relief ;  there  is  no  ground  established  in  the 
evidence  for  imputing  misconduct  to  Starling,  and  I  cannot  assume 
misconduct  in  him. 

The  case  then  is  a  very  short  one ;  the  account  was  delivered  in 
1812 ;  at  that  time  it  might  have  been  thoroughly  investigated, 
and  there  is  no  evidence  to  show  that  every  opportunity  for  investi- 
gation was  not  given.  It  appears  to  have  been  acquiesced  in,  from 
the  time  when  it  was  delivered  to  the  time  when  the  demand  was 
made  for  a  general  account.  If  that  demand  had  not  been  complied 
with,  I  should  say,  without  the  slightest  hesitation,  that  there  had 
been  such  an  acquiescence  as  ought  to  bind  the  parties.  The 
question  is,  whether  what  took  place  afterwards  is  to  take  away 
the  effect  of  the  acquiescence,  and  I  think  it  ought  not.  My 
opinion  is,  that  I  ought  not  to  open  the  accounts  ;  but  the  receipt 
of  outstanding  debts  subsequent  to  1812  being  admitted,  I  must 
direct  an  account  in  respect  of  the  outstanding  debts. 

Seeing  that  the  account  of  1812  admits  there  were  outstanding  [  221  ] 
accounts  to  a  considerable  amount  which  it  was  the  duty  of  the 
surviving  partner  to  collect,  and  seeing  by  the  account  subsequently 
rendered  that  that  collection  did  take  place,  and  there  being  no 
reason  for  believing  that  any  one  of  the  sums  were  ever  divided 
between  the  parties  entitled,  there  is  no  reason  for  refusing  an 
account  of  the  monies  received  by  the  surviving  partner  after  the 
date  of  the  account  of  1812. 

B.B. — VOL.  LIX.  81 
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SCOTT  [The  plaintifib  appealed  from  this  decision,  as  reported  in  12  L.  J. 

MiLNB.       Ch.  at  p.  235.] 

[12  L.  J.  Cb.  Mr.  BetheU  and  Mr.  Wood  appeared  for  the  plaintiffs,  and 

235  ] 

Mr.  Tinney  and  Mr.  Ellison^  for  the  defendant. 

1843.        The  Lord  Ghancbllob  [aft>er  stating  the  facts  and  referring  to  the 
^^'  ^^*  absence  of  items  in  the  accounts,  said] : 

[  236  ]  If  a  party  chooses  to  acquiesce  in  an  account  stating  only  results, 

where  they  are  intimately  connected  in  this  way,  it  must  be  because 
they  were  satisfied  the  account  was  correct ;  and  I  do  not  think 
after  a  period  of  twenty-two  years,  twenty-four  years  I  think,  and 
after  the  death  of  the  party  who  could  best  explain  the  nature  of 
the  account,  that  a  bill  of  this  description  ought  to  be  sustained. 

But  then  there  is  another  circumstance  that  was  relied  on,  and 
which  is  really  the  main  question  in  the  cause.  When  an  applica- 
tion was  made  to  the  widow  she  at  once  acceded,  and  desired 
accounts  to  be  made  out ;  and  two  accounts  were  made  oat  and 
rendered,  corresponding  in  some  respects  with  the  account  which 
had  been  before  stated :  I  mean  in  its  form,  for  it  was  an  account 
of  the  monies  which  had  been  received  from  time  to  time,  or  paid 
on  account  of  the  son,  and  which  account  corresponded  very  nearly 
with  the  account  as  rendered  in  1812.  Then,  on  the  other  hand, 
there  was  the  account  of  the  proceeds  of  the  partnership  and  the 
disbursements,  which  account  does  not  correspond,  but  deviates  in 
some  material  particulars  from  the  account  which  had  been  so 
rendered  ;  but  it  does  not  appear  to  me,  that  at  the  time  when  the 
application  was  made  to  this  lady,  for  the  purpose  of  rendering 
these  accounts,  she  was  aware  exactly  of  what  had  taken  place  in 
1812.  She  knew  that  some  settlement  had  taken  place,  but  there 
is  nothing  to  show  she  knew  exactly  what  the  nature  of  that 
settlement  was.  It  was  said  by  Mr.  BetheU,  I  find  on  referring  to 
my  note,  that  if  she  did  not  know  it,  Mr.  Starling  did.  Now,  Mr. 
Starling,  it  appears,  (and  that  is  the  only  circumstance  from  which 
we  can  infer  it,)  was  the  messenger,  who  carried  this  account  at 
the  time  when  it  was  made  out  to  Mrs.  Scott ;  but  there  is  nothing 
to  show  that  he  was  apprised  or  knew  what  the  contents  of  the 
account  were.  At  all  events,  it  is  quite  clear,  they  were  not  fresh 
in  his  mind,  and  I  refer  for  that  purpose  to  his  letter  of  the  6th  of 
October,  which  is  in  evidence,  and  which  he  addressed  to  the  widow 
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of  the  surviving  partner,  from  which  I  collect  that  neither  he  nor  scott 
the  widow  knew  exactly  what  the  nature  of  the  account  was  that  milnr. 
had  been  so  rendered.  Under  such  circumstances,  I  do  not  think 
the  desire  manifested  by  the  widow  to  give  the  explanation  ought 
to  make  any  alteration  in  the  case.  I  think,  after  a  period  of 
twenty-two,  or  rather  of  twenty-four  years,  the  party  is  concluded 
from  proceeding  in  a  court  of  equity  for  the  purpose  of  opening 
this  account.  It  is  said,  that  there  was  an  error  on  the  face  of  the 
account,  but  that  error  was  not  insisted  on  before  the  Master  of 
the  Bolls.  Another  error  was  insisted  on,  that  was  explained  in 
the  course  of  the  inquiry.  The  error  here  insisted  on  is,  that  no 
interest  was  allowed  upon  the  500Z.  which  had  been  so  advanced ; 
but  if  there  was  an  error,  it  was  an  error  apparent  on  the  face  of 
the  account,  and  the  account  was  rendered  twenty-two  years  ago. 
It  ought  to  have  been  set  right  long  before  this  time.  The  party 
had  an  opportunity  of  knowing  it,  of  investigating  it,  of  making 
inquiry  of  the  surviving  partner ;  and  therefore  I  think  it  is  too 
late  to  say,  because  there  is  an  error  of  that  description  on  the  face 
of  the  account,  that  therefore  the  account  ought  to  be  entirely 
unravelled.  But  I  doubt  very  much  whether  there  is  any  such 
error,  because  that  52.  per  cent,  was  not  a  debt  due  from  Milne,  the 
surviving  partner ;  he  was  not  to  pay  the  5Z.  per  cent. ;  the  partner- 
ship was  to  pay  it ;  it  was  a  disbursement  from  the  partnership, 
and  it  might  well  be  included  under  that  general  item  of  disburse- 
ments during  the  three  years.  It  was  the  partnership  that  was  to 
pay  the  interest,  and  therefore  it  might  properly  be  entered  as  a 
disbursement.  It  does  not  therefore  appear  to  me,  that  of  necessity 
there  is  any  error  in  that  account,  or  the  interest  might  have  been 
paid  in  various  ways,  which  might  have  admitted  of  explanation  if 
the  subject  had  been  canvassed  within  a  reasonable  time  after  the 
account  was  settled.  I  am  of  opinion,  therefore,  that  the  general 
account  cannot  be  opened,  but  I  agree  of  course  with  what  was 
stated  by  the  Master  of  the  Bolls,  that  there  must  be  an  ^investiga-  [  *237  ] 
tion  as  to  the  outstanding  debts,  of  which  it  does  not  appear  in 
evidence  that  any  settlement  ever  took  place.  Therefore,  I  think, 
that  the  order  of  the  Master  of  the  Bolls  must  be  affirmed  in  the 
way  in  which  he  has  settled  it,  and,  I  think,  from  the  nature  of  it, 
it  must  be 

Affirmed  ivith  costs. 
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[224] 


[  226  ] 


THOBPE  V.  OWEN. 

(5  Beav.  224—227;  S.  C.  11  L.  J.  Ch.  129.) 

A  testatrix  gave  her  personal  estate)  to  B.  for  the  benefit  of  B/s 
daughters.  B.  invested  tiie  produce,  together  with  1,00<V.  of  bis  own 
monies,  in  the  funds  in  his  own  name,  and  afterwards  treated  and  admitted 
the  aggregate  fund  as  held  in  trust  for  his  daughters.  On  the  death  of  B. 
the  fund  was  found  mixed  with  like  funds  of  his  own :  Held,  that  under  the 
circumstances,  there  waa  sufficient  to  constitute  a  trust  of  the  l,000f.  in 
favour  of  the  daughters. 

In  February,  1827,  the  mother  of  Henry  Owen  died,  having  by 
her  will  given  her  personal  estate  to  the  six  daughters  of  Henry 
Owen,  and  she  appointed  him  sole  executor. 

Henry  Owen  converted  the  whole  personal  estate,  and  invested  it 
with  a  further  sum  of  1,0002.,  part  of  his  own  money,  in  the  purchase 
of  2,5502.  8^  per  cent.  Seduced  Annuities. 

In  1880  the  eldest  daughter  came  of  age,  when  the  testator  paid 
her  4552.  15^.  Qd.  one-sixth  of  the  whole  fund,  she  giving  a  receipt 
for  it  as  one-sixth  of  the  estate  of  her  grandmother  and  of  the 
addition  made  thereto  by  Henry  Owen  the  father,  ''  amounting  in 
the  whole  as  above.'' 

In  1884  another  daughter  came  of  age,  when  one-fifth  of  the 
residue  of  the  aggregate  fund  was  paid  to  her,  on  her  giving  a 
receipt  for  it,  incorrectly  describing  it  as  one-fifth  of  the  personal 
estate  of  the  grandmother. 

In  1888  a  third  daughter  married  Mr.  Sadler,  when  her  father 
covenanted  to  settle  the  "  contingent  share  "  in  the  legacy  given 
by  the  grandmother's  will,  on  certain  trusts. 

Accounts  of  the  grandmother's  estate  being  required  on  behalf  of 
Sadler  and  wife,  they  were  furnished  by  Henry  Owen,  through  his 
solicitors,  on  the  20th  of  July,  1840.  In  them,  the  1,0001.  was 
included  in  the  following  terms :  ''  1827,  March  7th,  added  1,000L  ; " 
and  one-fourth  of  the  2,5502.  and  dividends  were  stated  to  be  due  to 
Sadler  and  wife.  Henry  Owen  also  stated,  in  a  letter  accompanying 
the  account,  that  he  was  ready  to  assign  and  pay  over  the  6872. 10«. 
to  Sadler's  trustees,  and  to  account  for  the  dividends. 

On  the  28th  of  July,  1840,  the  solicitors  of  Henry  Owen,  in  answer 
to  the  last  letter  accompanying  the  account,  wrote  to  him  to  the 
following  effect :  *'  You  mention  in  yours  received  this  morning, 
that  the  1,0002.  mentioned  in  your  account  was  your  own  money. 
Now  if  so,  Qxuere  1.  We  think  that  it  should  be  kept  out  of  the 
account  now  to  be  handed  to  Quilter  and  Taylor  (the  solidtors  of 
Mr.  and  Mrs.  Sadler),  though  you  might,  if  you  pleased,  pay  over 
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to  Mrs.  Sadler's  trustees  any  larger  sum  than  that  which  should      Thobpb 
appear  strictly  due  from  you.  Qwbn. 

"  Qtuere  2.  Was  the  1,00(M.  a  voluntary  gift  on  your  part  without 
any  legal  obligation  or  debt? 

'*  Quare  S.  If  so,  we  suppose  this  mode  of  giving  a  portion  to  your 
daughters  was  adopted  as  a  convenience  to  yourself,  since  you 
would  have  the  trouble  of  managing  the  fund  of  which  you  were 
trustee." 

Henry  Owen  returned  this  letter  to  his  solicitors,  having  written       [  226  ] 
opposite  the  above  quceries  as  follows : 

^^  Quote  1.  As  I  have  hitherto  made  the  1,0002.  part  of  the 
testatrix's  property,  I  cannot  alter  it 

"  Qu(ere  2.  Yes. 

"  Quare  8.  Yes." 

In  November,  1840,  Henry  Owen  paid  the  trustees  of  Sadler  and 
wife  442.,  for  two  years'  dividends  on  6872.  lOs.  stock  ;  and  in  the 
letter  forwarding  it  through  his  solicitors,  he  again  stated,  that  the 
trustees  of  Sadler  were  entitled  to  one-fourth  of  2,5502.  stock  and 
of  the  dividends. 

In  April,  1841,  a  release  was  prepared  from  the  instructions  of 
Henry  Owen,  which  was  executed  by  one  of  the  parties,  but  was 
not  executed  by  him  in  consequence  of  his  death.  It  purported  to 
be  a  release  from  one-fourth  of  the  2,5502.  stock. 

Henry  Owen  died  in  June,  1841,  when  the  fund  was  found 
*'  amalgamated  "  with  other  stock  of  his  own,  and  made  together  a 
sum  of  6,8502.  8^  per  Cents,  which  was  still  standing  in  his  name. 
A  petition  was  presented  in  the  cause,  for  the  purpose  of  determin- 
ing the  question,  whether  the  1,0002.  voluntarily  invested  by  Henry 
Owen  in  his  own  name,  was  affected  with  a  trust  in  favour  of  his 
daughters  ? 

Mr.  Pemherton  and  Mr.  Josiah  W.  Smith,  for  the  widow  and 
personal  representatives  of  Henry  Owen,  stated  the  facts  of  the  case. 

Mr.  Kindei'sley,  Mr.  Stinton,  and  Mr.  C.  Hall,  for  the  daughters        [  227  ] 
and  their  trustees,  contended  that  the  testator  had  devoted  the 
1,0002.  to  the  same  trusts,  as  those  on  which  he  held  the  personal 
estate  of  his  mother,  and  that  he  had  done  sufficient  to  affect  him 
with  the  trust,  so  as  to  bind  his  representatives. 

Air.  Tinney,  Mr.  0.  Anderdon,  Mr.  Collins,  and   Mr.  Trotter 
contended,  that  as  no  legal  interest  in  the  1,0002.  had  passed  from 
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the  testator,  and  as  there  had  been  no  declaration  of  tmst,  this 
Court  could  not  assist  volunteers  in  perfecting  an  incomplete  trust. 
That  this  fund  must,  therefore,  be  considered  part  of  the  general 
estate  of  Henry  Owen.  [Antrobus  v.  Smith  (i),  Edwards  v.  Jones  (2). 
Jefferys  v.  Jeffei-ys  (8),  and  other  cases  were  cited.] 

The  Mastbb  of  the  Bolls  ordered  the  cause  to  stand  over  to  see 
if  any  further  evidence  could  be  produced.  On  a  subsequent  day, 
he  held  that  a  trust  had  been  declared  of  the  1,000{.  in  favour  of 
the  daughters,  and  he  directed  payment  thereof  accordingly. 


1842. 

Feh.U,  ir», 

21. 

BolU  Court. 

Lord 

Lanodalr, 

M.R. 

[  229] 


[  230  ] 


GOEDON    V.    The    CHELTENHAM    and    GREAT 
WESTERN  UNION  RAILWAY   COMPANY. 

(5  Beav.  229—241  ;  S.  C.  2  Rail.  Cas.  800.) 

Distinction  between  the  effect  of  acquiescence,  upon  a  motion  for  an 
injunction  and  on  a  demurrer.  In  the  former  case  aoquiescence  merely 
prevents  the  special  protection  by  injunction,  but  in  the  latter  it  mudt  be 
such  as  to  disentitle  the  plaintiff  to  any  relief  whatever. 

This  case  came  before  the  Court  upon  a  general  demurrer  to  the 
whole  bill,  and  on  a  motion  for  an  injunction. 

The  bill  stated,  that  in  1886  a  bill  was  brought  into  the  House 
of  Commons  authorising  the  defendants  to  make  their  railway, 
which  it  was  proposed  should  pass  through  the  plaintiff's  estate, 
and  that  the  plaintiff,  apprehending  annoyance  therefrom,  opposed 
the  bill. 

An  agreement  was,  however,  come  to  between  the  parties,  by 
which  it  was,  among  other  things  agreed,  ''  that  no  public  station 
should  be  established  on  the  estate  without  permission.*' 

The  Act  passed;  and  by  the  15th  section,  it  was  enacted  as 
follows :  ''  That  it  shall  not  be  lawful  for  the  said  Company  to 
make  or  establish  any  public  station,  yards,  wharfs,  waiting, 
loading,  or  unloading  places,  warehouses,  or  other  buildings  and 
conveniences,  for  the  depositing,  receiving,  loading,  or  keeping  any 
passengers  or  cattle,  or  any  goods,  articles,  matters,  or  things,  upon 
the  estate  of  the  said  liobert  Gordon,  his  heirs  or  assigns,  or  within 
fifty  yards  of  the  boundaries  thereof,  without  the  previous  consent 
in  writing  of  the  said  Bobert  Gordon,  his  heirs  or  assigns,  for  that 
purpose  had  and  obtained." 


(1)  8E.  R.  278(12  Ves.  39). 

(2)  43  B.  £.  178  (1  My.  &  Or.  226). 


(3)  54  R.  R  249  (Cr.  &  Ph.  138). 
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The  defendants  had,  however,  lately  made  a  well  and  tank,  and 
built  two  wood  cottages,  and  an  engine-house  and  stable  on  the 
property,  and  within  the  prescribed  limits ;  and  they  had  lately 
dug  the  foundations  for  and  commenced  the  erection  of  a  stone 
building  of  a  permanent  character  (which  was  intended  as  a  depot 
for  coals,  coke,  and  ashes)  on  part  of  the  land. 

The  bill  alleged,  that  the  trains  stopped  at  the  point  in  question 
for  the  purpose  of  changing  the  engines;  and  after  stating  the 
inconveniences  resulting  to  the  plaintiff  and  his  family,  it  prayed 
an  injunction  to  restrain  ^the  defendants  from  using  the  said 
engine-house,  cottages,  and  other  buildings  so  erected  as  aforesaid, 
or  any  of  them,  for  depositing,  receiving,  loading,  or  keeping  any 
passengers  or  cattle,  or  any  goods,  engines,  or  other  articles, 
matters,  or  things,  and  from  continuing  the  erection  of  the 
buildings,  so  commenced,  and  from  making,  erecting,  or  establish- 
ing upon  the  plaintiff's  lands,  or  within  fifty  yards  of  the 
boundaries  thereof,  any  public  station,  yards,  wharfs,  waiting, 
loading,  or  unloading  places,  warehouses,  or  other  buildings  and 
conveniences,  for  the  depositing,  receiving,  loading,  or  keeping  any 
passengers  or  cattle,  or  any  goods,  articles,  matters,  or  things. 

To  this  bill  the  defendants  filed  a  general  demurrer,  which  now 
came  on  for  argument,  together  with  an  application  on  behalf  of 
the  plaintiff  for  an  injunction. 
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Mr.  G.  Turner  and  Mr.  W.  P.  Wood  in  support  of  the  demurrer, 
and  in  opposition  to  the  motion  for  an  injunction,  contended  that 
the  defendants  had  not  acted  in  contravention  of  the  Act. 

[Upon  this  point  the  Master  of  the  Bolls  ultimately  expressed 
his  opinion  in  favour  of  the  plaintiff,  and  the  question  of  con- 
struction is  not  included  in  this  report.] 

The  plaintiff,  they  also  said,  had  acquiesced  in  such  a  way  as  to 
disentitle  him  to  relief.     *     ♦     * 


[282] 


Mr.   Pemberton,   Mr.  Kindersley,  and   Mr.   Ooldsviid,  contra 
[upon  the  question  of  acquiescence,  said] : 

As  to  acquiescence,  the  plaintiff  has  been  lulled  by  the  representa- 
tions of  the  of&cers  of  the  defendants.  He  protested  all  along,  and 
being  naturally  desirous  of  avoiding  coming  to  this  Court,  he  took 
no  legal  proceedings  until  his  rights  were  disputed ;  this  first 
happened  on  the  80th  of  December,  when  the  defendants  claimed 
adversely  the  right  to  make  this  erection. 


[238] 
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Acquiescence  upon  an  application  for  an  injunction,  is  different 
from  acquiescence  upon  demurrer.  In  the  one  case,  it  merely 
disentitles  the  plaintiff  to  the  protection  of  the  Court  by  special 
injunction,  but  in  the  latter  case,  it  must  amount  to  such  a  waiver 
of  his  rights  as  to  destroy  the  right  altogether. 

The  Master  of  the  Rolls  [upon  the  question  of  acquiescence,  said] : 

The  argument  as  to  acquiescence  is,  no  doubt,  very  important 
upon  the  consideration  of  the  motion  for  an  injunction.  A  short 
acquiescence  may  properly  induce  the  Court  not  to  interfere  ex 
parte.  A  longer  acquiescence  may,  under  the  circumstances,  throw 
serious  doubt  upon  the  right  of  the  plaintiff,  and  induce  the  Court 
not  to  interfere  by  any  interlocutory  order,  even  when  applied  for 
on  notice.  But  when  acquiescence  is  used  as  an  argument  in 
support  of  a  demurrer,  there  must,  to  make  it  effective,  be  such  an 
acquiescence  as  wholly  to  disentitle*  the  plaintiff  to  any  relief.  It 
must  assume  that  the  plaintiff  originally  had  a  right,  but  that 
he  has  altogether  deprived  himself  of  it,  by  his  acquiescence. 
There  is  clearly  no  such  acquiescence  in  this  case.  The  plaintiff 
seems  to  *have  objected  all  along  to  the  proceedings  of  the 
defendants,  and  the  answers  of  the  defendants'  officers  seem  to 
have  been  such,  as  to  have  lulled  him  until  the  80th  of  December, 
when,  for  the  first  time,  they  claimed,  under  the  Act  of  Parliament, 
a  right  to  do  the  acts  here  complained  of.     *     *     * 

The  motion  for  the  injunction  was  then  discussed,  but  it  is  not 
necessary  to  repeat  the  arguments. 

The  Master  of  the  Bolls  [after  dealing  with  the  question  of 
construction  of  the  Act  of  Parliament,  said] : 

The  next  objection  is,  that  this  gentleman  has  acquiesced  so 
long,  that  he  is  not  entitled  to  the  protection  of  the  Court.  I 
cannot  help  being  surprised  at  the  perseverance  with  which  that 
argument  has  been  urged:  I  am  of  opinion  that  there  is  no  such 
acquiescence  as  to  deprive  the  plaintiff  of  the  protection  of  the 
Court.  That  he  knew  of  what  was  going  on,  seems  to  me  to  be 
^beyond  all  doubt.  I  think  the  knowledge  of  his  agent  mast 
be  considered  as  his  knowledge ;  but  at  every  period  of  the  work 
from  its  very  commencement,  it  appears  to  me  perfectly  clear  he 
was  objecting  to  the  proceedings.  The  application  he  made  to  the 
directors  was  in  the  nature  of  an  objection ;  the  conversation  he 
had  with  Mr.  Brunei  was  in   the  nature  of  an   objection;   and 
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in  fact  it  mast  be  assumed,  I  think,  that  if  there  had  been 
anything  which  the  Company  thought  to  be  acquiescence,  I  should 
have  heard  of  it  in  a  very  different  form  from  that  in  which  it 
is  suggested  to  me ;  I  should  have  had  it  in  evidence.  Then  it  is 
said  there  was  delay  in  filing  the  bill.  Was  that  a  delay  which 
gave  the  defendants  any  right,  or  deprived  the  plaintiff  of  any  ? 
He  saw  something  going  on  which  he  objected  to,  which  he 
considered  to  be  a  violation  of  his  rights  under  the  Act  of 
Parliament.  He  was  told  in  the  month  of  September,  that  it  was  a 
temporary  erection  only.  Would  it  then  have  been  correct  on  his 
part,  or  right  in  him  immediately  to  have  commenced  litigation  on 
the  subject  ?  or  rather,  was  it  not  a  proof  of  his  moderation,  and 
desire  to  accommodate  the  Company,  when  he  acquiesced  in  what 
he  was  led  to  consider  a  mere  temporary  violation  of  his  rights,  in 
the  expectation  that  it  would  only  last  for  a  short  time  ?  The  first 
time,  as  far  as  I  can  understand  from  the  evidence,  that  the  Company 
claimed  a  right  under  the  Act  of  Parliament  to  do  the  acts,  was  by 
a  letter  on  the  80th  of  December,  and  in  a  month  from  that  time  the 
plaintiff  filed  his  bill.  I  cannot  imagine  how  it  is  supposed  that  this 
is  to  be  considered  such  an  acquiescence  as  to  deprive  him  of  all  right 
whatever,  or  to  give  the  defendants  any  right  they  would  not  have 
had,  if  such  acquiescence  had  not  taken  place.  They  have  not 
given  evidence  to  show  that  they  have  incurred  any  expense  on  the 
faith  of  the  plaintiff's  acquiescence,  and  I  am  of  opinion,  therefore, 
*that  there  is  no  acquiescence  to  deprive  the  plaintiff  of  any  right 
to  which  he  was  entitled. 

The  next  pomt  for  consideration  does  certainly  appear  to  me 
to  be  a  very  material  one,  that  is,  what  are  the  inconveniences 
to  which  the  parties  would  be  subject  by  the  granting  of  an 
injunction?  It  is,  to  a  certain  extent,  discretionary  with  the 
Court  whether  it  will,  on  interlocutory  application,  grant  this 
extraordinary  remedy ;  and  with  regard  to  that,  the  length  of  time 
that  has  elapsed  is  not  immaterial.  Tlie  inconveniences  to  which 
the  Company  may  be  subject,  are,  I  must  say,  looking  at  these 
affidavits,  stated  in  a  manner  which  is  extremely  unsatisfactory. 
It  has  been  argued  strenuously,  that  if  this  injunction  be  granted, 
the  consequence  will  be,  that  the  line  of  railway  cannot  be  safely 
used :  that  the  safety  of  the  persons  who  may  travel  on  it  will  be 
endangered ;  and  that  by  stopping  the  traffic  on  other  parts  of  the 
railway,  the  public  will  be  greatly  inconvenienced.  On  this  point 
I  wish  to  state,  that  if  I  felt  satisfied  that  there  was  that  great 
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inconvenience,  then  looking  on  the  other  hand  to  the  nature  of 
the  inconvenience  suffered  by  Mr.  Gordon  and  his  willingnefis  to 
accommodate,  and  the  amount  of  inconvenience  on  the  other  side 
so  strongly  urged  in  argument,  but  in  evidence  so  weakly  supported, 
I  ought  rather  to  abstain  from  granting  this  injunction  until  this 
matter  had  been  further  investigated. 

And  this  brings  me  to  the  last  point  in  this  case,  which  is, 
whether  there  ought  to  be  any  proceeding  at  law,  either  before  the 
injunction  is  granted,  or  directed  as  a  condition  on  which  the 
injunction  is  granted.  The  Court  has  regard  to  the  circumstances 
of  each  case.  Sometimes  it  finds  it  most  conducive  to  the  justice 
of  the  case  to  grant  an  injunction  at  once,  ^putting  the  party  who 
has  obtained  it  on  terms  to  bring  an  action  to  support  his  right 
which  has  appeared  to  a  court  of  equity  so  strong  that  it  has  acted 
on  it,  though  at  the  same  time,  it  wished  to  have  it  corroborated 
by  the  decision  of  a  court  of  law;  sometimes,  from  the  great 
inconvenience,  and  at  other  times  from  the  extreme  doubt,  it 
has  considered  it  would  be  best,  on  the  whole,  that  the  injunction 
should  be  suspended  till  the  right  at  law  has  been  determined. 
These  are  courses  which  the  Court  takes,  but  I  have  some  little 
doubt  whether  I  am  now  in  possession  of  all  the  evidence  that 
is  material  for  the  purpose  of  determining  this  case.  At  any  rate 
before  I  decide  that  point,  which  is  the  only  one,  I  think  I  ought 
carefully  to  read  the  cases  decided  by  Lord  Cottbnham.  I  do  no 
think  that  I  shall  be  doing  any  injury  to  the  plaintiff  if  I  suspend 
this  for  a  few  days.  I  shall  reserve  my  judgment,  and  give  it 
on  Monday  morning.  At  the  same  time  I  think  I  shall  not  be 
doing  any  wrong  by  allowing  the  defendants  to  inform  me,  much 
more  accurately  than  they  have  done,  what  would  be  the 
consequences  of  stopping  this  by  injunction. 


Feh,  21.  The  Master  of  the  Bolls  said,  that  he  had  read  the  affidavits, 

which  showed  that  there  were  inconveniences  on  both  sides,  but 
that  in  this,  as  in  all  other  cases  of  injunction  to  prevent  the  use  of 
works  devoted  to  the  public,  it  became  necessary  to  consider  on 
which  side  the  inconvenience  would  press  most,  until  the  ultimate 
determination  of  the  question  in  the  cause,  either  by  means  of 
an  action  at  law  or  by  carrying  the  case  to  the  House  of  Lords. 
That  he  had  looked  anxiously  to  find  if  there  was  any  prospect  of  a 
limit  in  time,  in  regard  to  the  inconvenience  complained  of  by  the 
plaintiff,  but  he  could  find  none,  and  this  seemed  to  him  to  be 
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the   ^strongest  point  against  the  defendants,  and  on  the  whole 
he  was  of  opinion  that  the  plaintiff  was  entitled  to  an  injunction. 

By  arrangement  between  the  parties,  the  operation  of  the  injunc- 
tion was  suspended  for  a  limited  period,  the  defendants  undertaking 
to  appeal  from  the  decision. 

Note. — The  case  came  before  the  Lord  Chanobllob,  on  appeal,  in 
November,  1842,  and  he  directed  the  opinion  of  a  court  of  law  to  be 
obtained  as  to  the  construction  of  the  Act  of  Parliament.  A  further 
report  of  this  case  will  be  found  in  2  Bail.  Gas.  800. 


GOBDON 

r. 
The  Chel- 
tenham 
Railway 
Company. 

[  'z^i  ] 


GRIFFITHS  V.  EVAN. 

(5  Beav.  241—246 ;  S.  C.  11  L.  J.  Ch.  219.) 

A.  devised  to  B.  an  estate  during  the  life  of  herself  and  her  husband, 
and  after  their  deceases  to  the  lawful  issue  of  B/s  body  for  ever.  Held 
that  B.  took  an  estate  tail. 

A.  devised  to  B.  in  tail,  and  for  want  of  issue  of  her  body  *' he  empowered 
and  authorized  "  her  to  settle  and  dispose  of  the  estate  to  such  persons  as 
she  thought  fit  by  her  will,  *'  confiding  "  in  her  not  to  alienate  or  transfer 
the  estate  from  his  **  nearest  family."  B.  appointed  to  her  husband  for 
life,  with  remainders  oyer :  Held  that  B.  had  a  power  of  appointing  to  the 
''nearest  family"  only,  that  nearest  family  must  be  construed  **heir," 
and  that  consequently  the  appointment  to  the  husband  was  void. 

The  testator  in  this  cause,  by  his  will  dated  in  1786,  devised  two 
freehold  estates,  of  which,  subject  to  a  mortgage,  he  was  seised, 
unto  his  eldest  daughter  Mary  Evan,  the  wife  of  Stephen  Evan,  to 
hold  to  her,  in  terms  expressed  as  follows:  i.e.  ''for  and  during  the 
term  of  her  natural  life  and  the  life  of  her  husband  Stephen  Evan, 
and  from  and  after  their  several  deceases,  to  the  use  and  behoof  of 
the  lawful  issue  of  the  body  of  the  said  Mary  Evan  for  ever ;  and 
for  want  of  such  issue,  I  do  hereby  empower  and  authorize  her  my 
said  daughter  Mary  Evan  to  settle  and  dispose  of  my  said  estate,  to 
such  person  or  persons  as  she  shall  *think  fit,  in  and  by  one  instru- 
ment in  writing,  being  her  last  will  and  testament  legally  executed 
and  attested  by  three  credible  witnesses,  confiding  in  her  my  said 
daughter,  that  she  will  not,  by  the  said  instrument,  alienate  or 
transfer  my  said  estate  from  my  nearest  family ;  subject  neverthe- 
less, and  I  do  hereby  charge  my  said  estate  to  the  payment  of  the 
mortgage  already  contracted  and  entered  on  by  one  David  William." 

The  testator  then  charged  the  estates  with  certain  sums  for  his 
three  younger  daughters,  and  proceeded  in  the  following  terms: 
*'And  I  do  further  recommend  my  said  three  daughters,  Bachel, 
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Griffiths  Hannah,  and  Hesther,  to  the  tender  care  and  protection  of  my  said 
Evan.  daughter  and  devisee  Mary  Evan,  fatherly  advising  her  to  make 
every  further  and  additional  provision  for  them  in  her  power,  as  far 
as  her  circumstances  will  afford,  on  account  that  I  have  made  this 
distinction,  and  preferred  her  to  a  higher  station  in  the  enjoyment 
of  my  both  real  and  personal  estate." 

After  the  testator's  death  Stephen  Evan  paid  off  the  mortgage, 
and  got  a  conveyance  to  a  trustee. 

Mary  Evan  made  her  will  in  1814,  and  thereby  she  devised  the 
estate  in  question,  and  all  other  her  real  estate  to  her  husband  for 
life,  with  remainder  to  David  Evan  (his  son  by  a  former  marriage, 
who  was  the  great  nephew  of  the  testator,  being  the  grandson  of  the 
testator's  sister),  to  hold  to  him  and  his  lawful  issue  for  ever,  &c. 

Mary  Evan  died  in  1828,  without  having  had  issue,  and  without 
having  suffered  a  recovery,  and  her  husband  entered  into  possession. 
[  243  1  Stephen  Evan  died  in  1888,  and  David  Evan,  the  sole  defendant, 

entered  into  possession. 

The  bill  was  filed  by  the  co-heirs  of  the  testator,  being  the  tes- 
tator's younger  daughter,  and  the  children  and  a  grandchild  of  the 
other  two  daughters,  who  were  dead,  against  David  Evan.  It  prayed 
that  the  defendant  might  let  the  plaintiffs  into  peaceable  possession 
of  the  property,  and  deliver  up  the  title  deeds,  and  for  an  account  of 
the  rents,  &c.  from  the  death  of  Mary  Evan,  and  that  what  might 
be  found  due  might  be  set  off  against  the  defendant's  lien,  &e. 

Mr.  Pemberton  and  Mr.  Jenkins ^  for  the  plaintiffs: 

The  gift  is  to  Mary  Evan  for  the  joint  lives  of  herself  and  her 
husband,  with  remainder  to  her  lawful  issue  ;  consequently,  under 
the  rule  in  Shelley's  case,  the  estate  to  herself  and  that  to  her  issue 
coalesced,  and  on  the  whole  she  took  an  estate  tail  in  the  property, 
and  this  she  has  never  barred  :  Douglas  v.  Congreve  (i). 

The  power  either  enabled  her  to  appoint  to  the  testator's  "nearest 
relations"  alone,  or  the  word  "confiding"  created  an  imperative 
trust  on  her  not  to  "  alienate  or  transfer"  the  estate  from  the  tes- 
tator's "  nearest  relations."  In  the  former  case  she  has  not  executed 
the  power,  and  the  property  passes,  in  default  of  appointment,  to 
the  testator's  heir.  In  the  latter  case  there  is  a  trust  for  the  heirs  as 
" nearest  relations  :  "  Knight  v.  Knight  (2) ;  for  the  word  "family," 
when  applied  to  real  estate,  means  heir :  Wright  v.  Atkyns  (s). 

(1)  49  R  R.  290  (1  Beav.  59).        (3)  13  E.  B.  199;  24  E.  R.  3  (19 

(2)  62  E.  B.  74  (3  Beav.  148).       Vee.  299 ;  T.  &  E.  143). 
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Mr.  Kindersley  and  Mr.  Evans,  for  the  defendant,  contended, 
that  tha  estate  devised  to  the  issue,  and  the  estate  pwr  autre  vie,  did 
not  coalesce.  "  Assise  per  Lodington,  quesi  home  done  terre  al  A.  B. 
pur  terme  dauter  vye,  le  remaynder  al  heires  de  son  corps  engen- 
dres,  oncore  il  nad  que  a  terme  dauter  vye,  dnrant  le  vye  cesty  que 
vye,  tamen  dicitur  quod  non  est  lex  "(i) ;  and  that  Mary  Evan  had, 
therefore,  an  estate  for  her  own  and  her  husband's  life,  and  a  power 
of  devising  to  her  husband  for  life. 

Secondly,  that  the  power  limited  to  her,  was  to  **  dispose  '*  of  the 
estate  ''  to  such  person  as  she  should  think  fit,'*  which  was  a 
general  power,  and  that  she  had  executed  it  by  her  will,  in  favour 
of  her  husband  and  the  defendant. 

Thirdly,  that  the  expression  "nearest  family"  rendered  the 
trust,  if  any,  void  for  uncertainty  :  Doe  v.  JoinviUe  (2),  Harland  v. 
Trigg(z).    ♦     *     ♦ 
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The  Master  of  the  Bolls  held,  that  Mary  Evan  took  an  estate 
tail,  with  a  power  of  appointing  to  the  testator's  "  nearest  relations," 
which  expression  was,  in  this  case,  equivalent  to  heir.  That  the 
appomtment  was  in  equity  void,  and  that  the  plaintiffs  were  there- 
fore entitled  as  from  the  death  of  Mary  Evan.  An  inquiry  *was 
directed  of  what  was  due  on  the  mortgage,  on  account  of  the 
principal  and  interest,  and  on  the  other  hand,  the  usual  account  of 
the  rents  as  against  a  mortgagee  in  possession  was  ordered ;  and 
upon  payment  of  the  balance,  a  conveyance  of  the  estate  was 
directed  to  be  made.     No  costs  were  given  on  either  side. 


[  •2*6  ] 


GLENGALL  v.  BAENARD. 

(6  Beav.  245—246.) 

Part  of  a  residuary  eetate,  settled  on  one  for  life,  with  remainder  to  her 
iBBue,  consisted  of  life  annuities  and  policies  on  the  lives  for  securing  the 
principal  money.  The  Court  seeing  it  for  the  benefit  of  all  parties, 
refrained  from  ordering  a  sale,  but  directed  the  policies  to  be  kept  up,  so 
as  to  secure  the  principal,  and  that  the  surplus  annuities  should  be  paid  to 
the  tenant  for  Ufe. 

This  was  a  suit  for  the  administration  of  the  estate  of  Mr. 
HelliBh.  It  appeared  that,  on  the  marriage  of  one  of  his 
^baghters,  he  had  settled  considerable  property,  and  had  given 


(1)  Brooke's  Abr.  Estates,  296. 
(2)6B.  B.586(3East,  172). 


(8)  1  Br.  0.  C.  142. 
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a  life  estate  therein  to  the  husband.  The  husband  had  parted 
with  his  whole  life  interest  by  charging  annuities  thereon. 

The  testator  bought  up  the  annuities,  and  kept  up  policies  on 
the  husband's  life,  whereby  the  principal  money  was  secured.  The 
annuities  and  policies  formed  part  of  the  testator's  estate,  which 
he  had  by  his  will  settled  on  his  daughters  and  on  their  issue  in 
remainder. 

The  trustees,  under  the  circumstances,  were  of  opinion  that  it 
would  be  more  beneficial  to  all  parties  to  retain  the  annuities  and 
keep  up  the  policies,  than  to  sell  and  invest  the  produce. 

Mr.  Peniherton  admitted,  that  the  strict  rule  would  be  to  sell 
the  annuities  and  policies,  and  after  investing  the  produce,  to  pay 
the  dividends  to  the  tenants  *for  life,  but  argued  that,  as  those 
securities  would  realise  much  less  than  would  be  ultimately  secured 
by  the  policies,  it  would  be  for  the  benefit  both  of  the  tenants  for 
life  and  those  in  remainder,  that  they  should  be  retained,  and  that 
the  amount  of  the  annuities,  after  payment  of  the  premiums, 
should  be  paid  to  the  tenants  for  life. 

The  will,  he  said,  contained  a  discretionary  clause,  enabling  the 
trustees  to  sell  as  they  deemed  advisable. 

Mr.  Kindersley^  Mr.  Bacon,  Mr.  Teed,  and  Mr.  Koe,  for 
different  parties. 

The  Master  of  the  Bolls  said,  that  under  the  circumstances, 
he  thought  the  arrangement  beneficial,  care  being  taken  to  keep  up 
the  policies,  and  that  the  decree  must  be  prefaced  with  a  declara- 
tion, that  this  course  appeared  to  the  Court  beneficial  for  all 
parties. 


1842. 
Aiiril  26. 

Rolls  Cimrt. 

Loiti 

Lanqdale, 

M.R. 
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LUCENA  V.  LUCENA. 

(5  Beav.  249—250.) 

A  testator  gave  his  widow  a  power  of  appointment  amongst  his 
children  over  a  fund,  which,  in  default  of  appointment,  was  given  between 
them,  but  the  shares  of  daughters  to  be  for  their  separate  use  for  life, 
with  remainder  to  their  children.  The  widow,  by  a  will  not  executed  with 
the  formalities  required  by  the  power,  gave  the  fund  to  the  children 
equally.    The  Ck>urt  supplied  the  formalities. 

The  testator  gave  a  sum  of  24,000Z.  to  trustees  for  his  widow 
for  life,  with  power  to  her  of  appointing  12,000{.,  part  thereof, 
amongst  his  children,  by  will  attested  by  two  witnesses,  and  in 
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default  of  appointment  to  fall  into  the  residae.  He  gave  the 
residue  between  his  children,  but  as  to  his  daughters,  for  their 
separate  use  for  life,  with  remainder  to  their  children. 

The  widow,  by  a  will  which  was  not  attested,  appointed  the 
12,0001.  between  her  sons  and  daughters  equally ;  and  the  question 
was,  whether  this  Court  would  aid  the  defective  execution. 

Mr.  G.  Turner  and  Mr.  Bloxam  argued  that  there  was  no 
case  in  which  this  Court  would  aid  the  defective  execution  of  a 
power  in  favour  of  children,  where  their  right  would  not  be  wholly 
defeated  by  the  non-execution  of  the  power ;  and  here  the  children 
would  take  in  default  of  appointment,  with  the  advantage  that  the 
shares  of  the  daughters  would  be  for  their  separate  use. 

Mr.  Kindersley  and  Mr.  CoUins  contended  that  the  Court  would 
supply  the  defective  execution  of  the  power  in  favour  of  the  children. 

Mr.  Tinney^  Mr.  Tayhr,  and  Mr.  Freeliny,  in  the  same  interest. 

The  Mastbb  of  the  Bolls  held  that  the  formality  was  to  be 
supplied,  and  that  the  daughters  took  absolute  interests  in  their 

shares. 


LUCiBNA 

r. 

LUCENA. 
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SIDEBOTHAM  v.  BAKRINGTON. 

(5  Beav.  261—263.) 

'A  NOTB  of  this  decision  will  be  found  at  the  end  of  the  report 
of  some  earlier  proceedings  in  the  suit  in  52  E.  E.  212  ;  see  p.  215.J 


1842. 
June  8. 

[201] 


AGABEG  V.  HARTWELL. 

(5  Beav.  271—273.) 

By  the  decree  the  costs  of  all  parties  were  ordered  to  be  taxed  as  between 
solicitor  and  client.  Upon  a  reheaiing  the  decree  was  affirmed,  and  the 
deposit  was  ordered  to  be  returned,  but  nothing  was  said  as  to  costs.  By 
a  subsequent  order  the  costs  of  all  parties  were  ordered  to  be  taxed,  as 
between  solicitor  and  client,  from  the  last  taxation.  Held,  that  this  did 
not  include  the  costs  of  the  rehearing. 

The  costs  of  rehearings  are  not  carried  by  the  words  "  costs  of  suit  as 
between  solicitor  and  cUent,"  but  they  require  to  be  specially  mentioned  in 
ih»  order  for  taxation. 

Semble.    The  same  rule  applies  to  the  costs  of  appeals,  and  exceptions. 

This  case   came  before  the  Court   upon    petition   under    the 
following  circumstances : 
On  the  6th  of  August,  1832,  upon  petition  for  payment  of  a  sum 
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a  life  estate  therein  to  the  hasband.  The  husband  had  parted 
with  his  whole  life  interest  by  charging  annuities  thereon. 

The  testator  bought  up  the  annuities,  and  kept  up  policies  on 
the  husband's  life,  whereby  the  principal  money  was  secured.  The 
annuities  and  policies  formed  part  of  the  testator's  estate,  which 
he  had  by  his  will  settled  on  his  daughters  and  on  their  issue  in 
remainder. 

The  trustees,  under  the  circumstances,  were  of  opinion  that  it 
would  be  more  beneficial  to  all  parties  to  retain  the  annuities  and 
keep  up  the  policies,  than  to  sell  and  invest  the  produce. 

Mr.  Pembei-ton  admitted,  that  the  strict  rule  would  be  to  sell 
the  annuities  and  policies,  and  after  investing  the  produce,  to  pay 
the  dividends  to  the  tenants  *for  life,  but  argued  that,  as  those 
securities  would  realise  much  less  than  would  be  ultimately  secured 
by  the  policies,  it  would  be  for  the  benefit  both  of  the  tenants  for 
life  and  those  in  remainder,  that  they  should  be  retained,  and  that 
the  amount  of  the  annuities,  after  payment  of  the  premiums, 
should  be  paid  to  the  tenants  for  life. 

The  will,  he  said,  contained  a  discretionary  clause,  enabling  the 
trustees  to  sell  as  they  deemed  advisable. 

Mr.  Kindersleyj  Mr.  Bacon,  Mr.  Teed,  and  Mr.  Koe,  for 
different  parties. 

The  Master  of  the  Bolls  said,  that  under  the  circumstances, 
he  thought  the  arrangement  beneficial,  care  being  taken  to  keep  up 
the  policies,  and  that  the  decree  must  be  prefaced  with  a  declara- 
tion, that  this  course  appeared  to  the  Court  beneficial  for  all 
parties. 


1842. 
Aifril  26. 

Rolls  Court. 

Loiti 

Lanodale, 

M.R. 

[249] 


LUCENA  V.  LUCENA. 

(5  Beav.  249—250.) 

A  testator  gave  his  widow  a  power  of  appointment  amongst  his 
children  over  a  fund,  which»  in  default  of  appointment,  was  given  between 
them,  but  the  shares  of  daughters  to  be  for  their  sei>arate  use  for  life, 
with  remainder  to  their  children.  The  widow,  by  a  will  not  executed  with 
the  formalities  required  by  the  power,  gave  the  fund  to  the  children 
equally.    The  Court  supplied  the  formalities. 

The  testator  gave  a  sum  of  24,000Z.  to  trustees  for  his  widow 
for  life,  with  power  to  her  of  appointing  12,000Z.,  part  thereof, 
amongst  his  children,  by  will  attested  by  two  witnesses,  and  in 
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default  of  appointment  to  fall  into  the  residae.  He  gave  the 
residue  between  his  children,  but  as  to  his  daughters,  for.  their 
separate  use  for  life,  with  remainder  to  their  children. 

The  widow,  by  a  will  which  was  not  attested,  appointed  the 
12,000/.  between  her  sons  and  daughters  equally ;  and  the  question 
was,  whether  this  Court  would  aid  the  defective  execution. 

Mr.  G.  Turner  and  Mr.  Bloxam  argued  that  there  was  no 
case  in  which  this  Court  would  aid  the  defective  execution  of  a 
power  in  favour  of  children,  where  their  right  would  not  be  wholly 
defeated  by  the  non-execution  of  the  power ;  and  here  the  children 
would  take  in  default  of  appointment,  with  the  advantage  that  the 
shares  of  the  daughters  would  be  for  their  separate  use. 

Mr.  Kindersley  and  Mr.  Collins  contended  that  the  Court  would 
supply  the  defective  execution  of  the  power  in  favour  of  the  children. 

Mr.  Tinney^  Mr.  Taylor,  and  Mr.  Freeling,  in  the  same  interest. 

The  Master  of  the  Bolls  held  that  the  formality  was  to  be 
supplied,  and  that  the  daughters  took  absolute  interests  in  their 
shares. 
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8IDEB0THAM  v.  BAKRINGTON. 

(5  Beav.  261—263.) 

[A  NOTE  of  this  decision  will  be  found  at  the  end  of  the  report 
of  some  earlier  proceedings  in  the  suit  in  52  B.  B.  212  ;  see  p.  215. J 


1842. 
June  8. 
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AGABEG  V.  HARTWELL. 

(5  Beav.  271—273.) 

By  the  decree  the  costs  of  all  parties  were  ordered  to  be  taxed  as  between 
solicitor  and  client.  Upon  a  rehearing  the  decree  was  affirmed,  and  the 
deposit  was  ordered  to  be  returned,  but  nothing  was  said  as  to  costs.  By 
a  subsequent  order  the  costs  of  all  parties  were  ordered  to  be  taxed,  as 
between  solicitor  and  client,  from  the  last  taxation.  Held,  that  this  did 
not  include  the  costs  of  the  rehearing. 

The  costs  of  rehearings  are  not  carried  by  the  words  "  costs  of  suit  as 
between  solicitor  and  client,"  but  they  require  to  be  specially  mentioned  in 
the  order  for  taxation. 

Semble,    The  same  rule  applies  to  the  costs  of  appeals,  and  exceptions. 

This  case   came  before   the  Court  upon   petition   under    the 
following  circumstances : 

On  the  6th  of  August,  1882,  upon  petition  for  payment  of  a  sum 
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Grieveson    Mary  his  wife  of  the  second  part,  a  trastee  of  the  third  part« 

KiBfi'opp.     ^^^  Dodd  and  wife  of  the  fourth  part,  reciting  the  death   of 

four  out  of  the  six  of  the  testator's  children  without  issue,  and 

either  intestate  or  infants ;  and  reciting  the  death  of  Mrs.  GrieveBon 

(another  of  the  six  children),  leaving  Sarah  Carr  Grieveson  an 

infant,  ''in  whom,  together  with  Mary  Eirsopp,  the  real  estate 

of  the  said  testator  was  then  vested  in  coparcenary,"  subject  to 

a  mortgage  and  to  such  interest  as  Sarah  Carr  had  therein ;  and 

also  reciting  that  Dodd  and  Mabel  his  wife  had,  at  the  request 

of  the  said  Sarah  Carr,  the  widow,  and  the  said  John  Kirsopp  and 

Mary  his  wife,  agreed  to  lend  them  the  sum  of  1,000L  to  pay 

off  the  debt  due  from  John  Kirsopp  to  Sarah  Carr,  upon  having 

that  sum  and  the  2002.  due  on  bond  secured  on  mortgage  of  the 

undivided  moieties,  hereditaments,  and  premises,  as  thereinafter 

mentioned;  it  was  witnessed,  that,  in  consideration  of  1,0001.  paid 

to  Sarah  Carr  by  Dodd  and  wife,  and  the  2001.  due,  Sarah  Carr 

did  grant,  &c,  and  convey,  and  John  Kirsopp  and  wife  did  grant, 

&c.   and  confirm   unto  the  trustee  and  his  heirs,  all   that  one 

undivided   moiety  or  half  part  of  them  the  said  John  Kirsopp 

and  Mary  his  wife,  in  right  of  the  said  Mary,  and  of  and  in 

the  said  estate  and  premises  called   Staley  therein  particularly 

described,  and  the  allotments  thereto,  and  also  of  and  in  all  other 

messuages,  lands,  tenements,  and  hereditaments  whatsoever,  late  of 

him  the  said  John   Carr   the  testator  in  the  parish   of  Staley 

aforesaid,   and  all    the    estate,   right,   title,   interest,   possession, 

property,  claim,  and  demand  whatsoever  of  them  the  said  Sarah 

Carr  and  John  Kirsopp  and  Mary  his  wife,  or  any  or  either  of 

them,  of,  in,  or  to  the  said  undivided  moieties,  hereditaments,  and 

[  *285  ]      premises,  and  *every  part  and  parcel  thereof,  in  trust  for  Dodd  and 

his  wife,  subject  to  redemption.     There  was  a  covenant  to  levy 

fines,  which  were  to  enure  to  the  use  of  the  trustee  for  Dodd 

and  his    wife,   and    a    proviso   for  redemption   on    payment   of 

1,200Z.  and  interest  to  Dodd  and  his  wife,  by  Kirsopp  and  his 

wife ;  and  on  payment  there  was  to  be  a  reconveyance  to  Kirsopp 

and  his  wife,  or  as  they  appointed,  subject  to  the  mortgage,  and 

subject  to  the  interest  of  Sarah  Carr;    and  Kirsopp  personally 

covenanted  to  pay  the  mortgage  money. 

In  1824,  a  fine  was  levied  pursuant  to  the  covenant. 

Long  after  the  date  of  the  deed,  it  was  ascertained  (i)  that  the 
property  belonged  to  the  widow  for  life,  with  remainder  (a^' personal 

(1)  44  R.  R.  305  (2  Keen,  653). 
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estate)  in  fifth  shares  between  Mrs.  Kirsopp  the  surviving  child,  and    Qbieveson 
the  representatives  of  the  four  deceased  children,  Kirsopp. 

Mrs.  Carr,  the  widow,  as  representing  her  deceased  children, 
became  entitled  to  one  sixth  part  of  the  produce  of  the  estate. 
She  died  in  1829. 

Under  these  circumstances  a  question  arose,  as  to  the  extent 
to  which  the  interest  of  Mrs.  Carr,  the  widow,  was  affected  by 
the  deed  of  1819. 

Mr.  Ptu-vU  contended,  that  the  deed  and  fine  operated  on  the 
whole  of  the  widow's  interest  in  the  moiety  of  the  property. 

Mr.  PevibeHon,  contra^  contended  that  the  effect  of  the  deed 
and  fine  was,  to  make  merely  the  widow's  interest  *in  the  share       [  •286  ] 
which  Kirsopp  and  wife  actually  conveyed,  viz.  one  fifth,  liable  to 
the  mortgage. 

The  Master  of  the  Bolls  :  Jvne  28. 

At  the  date  of  the  deed  in  question,  viz.  on  the  Slst  of  December, 
1819,  Mrs.  Carr  was  entitled  to  the  premises  therein  comprised 
for  her  life,  and  subject  to  her  life  interest,  the  property,  as 
personal  estate,  belonged  in  fifth  shares  to  her  surviving  child,  and 
the  personal  representatives  of  her  four  deceased  children.  The 
rights  of  the  children  had  not  then  been  ascertained,  and  it 
was  supposed,  that,  subject  to  the  life  interest  of  Mrs.  Carr,  the 
property  belonged,  as  real  estate,  to  Mrs.  Kirsopp  and  the  child  of 
a  deceased  child,  in  coparcenary. 

At  the  same  time,  a  debt  of  200{.  was  owing  to  Michael  Dodd, 
as  executor  of  Paul  Vaillant,  which  was  secured  by  the  bond  of 
Sarah  Carr,  Mary  Kirsopp,  John  Grieveson,  and  Sarah  Carr  the 
younger;  a  debt  of  1,000Z.  was  also  due  from  John  Kirsopp 
to  Sarah  Carr,  and  the  deed  was  executed,  in  consideration  of 
the  bond  debt,  and  of  1,000^.  paid  to  Sarah  Carr.  The  conveyance 
was  made  to  a  trustee  by  Sarah  Carr,  and  by  John  Kirsopp 
and  Mary  his  wife,  and  the  property,  purported  to  be  conveyed,  was, 
all  that  undivided  moiety  of  Kirsopp  and  his  wife,  in  right  of 
the  wife,  in  the  several  premises  therein  described,  and  all  the 
estate  of  Sarah  Carr,  and  Kirsopp  and  his  wife  in  the  same  moiety, 
in  trust  for  Dodd  and  his  wife,  subject  to  redemption.  There  was 
a  covenant  to  levy  fines,  which  were  to  enure  to  the  use  of  the 
trustee  for  Dodd  and  his  wife,  and  a  proviso  for  redemption,  on 
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Gbievrsok    payment  of  1,200Z.  and  interest  to  Dodd  and  his  wife,  by  Eirsopp 

KIR80PP.      *^nd  his  wife ;  and  on  payment,  there  was  to  be  a  reconveyance 

[  *287  ]       to  Kirsopp  and  his  wife,  or  as  they  appointed,  subject  to  (he 

mortgage  and  subject  to  the  interest  of  Sarah  Carr ;  and  Eirsopp, 

personally,  covenanted  to  pay  the  mortgage  money. 

Long  after  the  date  of  the  deed,  it  was  ascertained  that  Mary 
Eirsopp,  instead  of  being  entitled,  as  heir,  to  a  moiety  of  the 
estate,  was  entitled  in  her  own  right  to  only  one  fifth,  as  personal 
estate;  and  the  question  is,  what,  upon  the  construction  and 
effect  of  the  deed,  is  the  effect  of  the  conveyance  executed  by 
Mrs.  Carr. 

The  estate  being  treated  as  personalty,  Mrs.  Carr  became  entitled 
to  portions  of  the  shares  of  her  deceased  children,  who  died  intestate; 
and  it  is  contended,  that  although  Eirsopp  and  his  wife,  in  her 
right,  were  only  entitled  to  one  fifth,  subject  to  the  life  interest  of 
Mrs.  Carr,  the  conveyance  by  Mrs.  Carr  ought  to  extend  to  her  own 
interest  in  an  equal  moiety  of  the  whole.  But,  on  perusal  of  the 
deed,  I  am  of  opinion  that  Mrs.  Carr  did  not  intend  to  convey,  and 
that  Dodd  and  his  wife  did  not  intend  to  receive  from  her,  more 
than  her  interest  in  the  share  of  the  estate  which  was  conveyed  by 
Eirsopp  and  his  wife ;  and  I  think,  that  the  effect  of  the  deed  is  not 
to  pass  more  than  her  interest  under  the  will,  in  so  much  of  the 
estate  as  was  conveyed  by  Eirsopp  and  his  wife. 

It  being  doubtful,  upon  the  proceedings,  whether  Mrs.  Carr  the 
widow  had  joined  in  the  fine,  inquiry  was  made  on  the  point,  when 
it  was  ascertained  that  she  was  a  party  to  it,  and  the  case  was  then 
argued  as  to  its  operation. 

[  288  ]  Mr.  Purvis  contended  that,  as  Mrs.  Carr  covenanted  for  herself 

and  her  heirs,  her  covenant  was  to  be  made  good  out  of  the  lands  (i). 
That  a  fine  was  a  feoffment  on  record  (2),  and  was  conclusive  evi- 
dence on  production ;  and  that  Mrs.  Carr  was  estopped  from  saying 
that  the  moiety  did  not  pass  (a). 

Mr.  Pemberton,  contra  : 

The  property  is  mere  personalty,  and  the  fine  had  no  operation 
upon  it.  The  security  cannot  extend  beyond  the  intention  of  the 
parties  to  the  deed ;  they  were  only  dealing  with  the  interests  of 
Eirsopp  and  wife,  and  merely  with  such  interest  of  the  widow,  as 

(1)  Co.  Litt.  365  a.  (3)  Shep.  Touch.  20. 

(2)  Shep.  Touch.  6. 
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she  had  in  that  portion  of  the  property  which  belonged  to  Kirsopp    Grikveson 


and  wife. 

The  Mastbb  of  thb  Rolls: 

I  stated  my  opinion,  that  the  intention  of  the  parties  was  to 
convey  the  widow's  interest  in  so  much  of  the  estate  as  was 
conveyed  by  Kirsopp  and  wife.  I  do  not  think  that  the  fine 
operates  beyond  the  deed,  and  the  intention  of  the  parties  appearing 
on  the  deed. 


Kirsopp. 


BRISTOW  V.  BRI8T0W. 

(5  Beav.  289—293.) 

A  testatrix  appointed  a  legacy  out  of  a  particular  fund.  By  a  codicil 
she  revoked  it,  and  gave  a  legacy  of  half  the  amount  only,  but  without 
referring  to  the  particular  fund:  Held,  that  the  latter  was  a  mere 
substitution  for  the  former;  and  the  particular  fund  failing,  that  the 
legatee  was  not  entitled  to  be  paid  out  of  the  general  assets. 

Dividends  accruing  on  a  specific  bequest  of  stock  before  the  same 
becomes  transferable  to  the  legatee  pass  with  the  stock. 

*  *  Undbb  the  marriage  settlement  of  Lady  Bristow,  a  power 
was  limited  to  her  of  appointing  5,000Z.  By  her  will  she  appointed 
a  sam  of  8001.,  part  of  the  5,000/.  to  be  equally  divided  between 
Mrs.  Booth,  her  cousin,  Mrs.  Slater,  and  two  other  persons. 

By  a  codicil  she  revoked  the  legacies  given  to  Mrs.  Booth,  Mrs. 
Slater,  and  the  other  two  persons,  and  proceeded  thus :  '*  I  bequeath 
to  each  only  100/." 

It  was  decided  in  the  case  of  Bristoiv  v.  Boothby(i),  that  the 
power  of  appointing  the  5,000/.  was  void  for  remoteness ;  so  that 
legacies  given  thereout  failed.  The  Master  to  whom  this  cause  was 
referred  to  take  an  account  of  the  legacies,  &c.  reported  the  two  of 
100/.  each  given  by  the  codicil  to  Mrs.  Booth  and  Mrs.  ''^Slater 
amongst  the  general  legacies ;  and  to  this  part  of  his  report,  an 
exception  was  taken  (2).     *    *    * 

The  Masteb  of  the  Bolls  held  that  the  legacies  of  100/.  each 
ware  substituted  for  those  of  200/.  each,  and  were  payable  out  of 
the  same  fund.    He  consequently  allowed  the  exception. 

The  testatrix  gave  to  a  charity,  called  the  Befuge  for  the 
Destitute,  a  sum  of  1,700/.  4  per  Cents.,  standing  in  the  names  of 
two  trustees,  which  she  directed  *'to  be  paid  within  twelve 
calendar  months  after  her  decease." 

661),  and  the  cases  there 


1842, 
June  28,  29. 

Rolls  Court 

Lord 

Lanqdalb, 

M.R. 

[  2«9  ] 
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(1)  25  B.  B.  248  (2  Sim.  &  St.  465). 

(2)  See  Day  y.  Cro/t,  55  B.  B.  163 
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Bristow 

r. 
Bristow. 


[  '291  ] 


The  stock  had  not  been  transferred,  and  two  half-yearly  divi- 
dends on  the  stock,  amounting  together  to  68L,  had  been  receiTed 
by  the  executors  during  the  twelve  months  which  elapsed  after 
the  testatrix's  decease.  These  sums  were  claimed  as  part  of  the 
testatrix's  general  estate,  on  the  ground  that  the  executors  were 
not,  under  the  terms  of  the  will,  bound  to  transfer  the  stock  until 
twelve  months  after  her  decease ;  and  this  point  formed  the  subject 
of  another  exception  to  the  Master's  report. 

The  Master  of  the  Bolls,  after  hearing  counsel  in  support 
of  the  exception,  and  without  hearing  the  other  ^side,  overruled 
the  exception,  holding  that  the  68/.  belonged  to  the  legatees  of 
the  stock. 

[The  original  report  comprised  other  questions  for  decision  which 
it  is  thought  unnecessary  to  retain  here.] 


1842. 
June  30. 

RolU  Court 

Lord 

Lanodale, 

M.n. 

[293  ] 


PERRY   V.   KNOTT  0). 

(5  Beav.  293—297.) 

The  32nd  order  of  August,  1841,  applied  to  a  case  of  a  breach  of  trust 
committed  by  several  executors ;  and  a  cestui  que  trust  might  therefore, 
proceed  against  one  in  the  absence  of  the  others  (2). 

A  suit  may  be  maintained  for  a  breach  of  trust  in  respect  of  an  ascer- 
tained fund,  by  a  party  entitled  to  a  moiety  thereof,  without  making  the 
person  entitled  to  the  other  moiety  a  party. 

The  testator,  George  Aldridge,  gave  and  bequeathed  unto  his  son 
Joseph  Aldridge,  his  executors  and  administrators,  the  sum  of  1,000/., 
in  trust  for  the  separate  use  of  Elizabeth,  the  wife  of  William 
Howell  for  life,  and  after  her  decease,  equally  amongst  her  children 
living  at  her  decease.  He  appointed  Deborah  Aldridge,  John 
Pricklow,  Joseph  Aldridge,  and  Edward  Aldridge,  liis  executors. 

The  testator  died  soon  after,  and  his  will  was  proved  by  his 
executrix  and  executors,  who  (according  to  the  statement  in  the 
defendant's  answer),  shortly  after  the  testator's  death,  transferred 
(out  of  the  stock  standing  in  the  bank  in  the  names  of  the  executors 
and  executrix),  a  sum  of  3  per  cent.  Consolidated  Bank  Annuities, 
which,  at  the  current  price  of  such  stock,  at  the  date  of  such 


(1)  JVileou  V.  Bhodes  (1877)  8  Ch.  D. 
777. 

(2)  This  rule  was  afterwards  re- 
placed by  Order  VII.  rule  2  of  the 
Consolidated  General  Ordera  of  1860, 


and  see  now  Order  XVI.  rr.  6,  11  and 
48,  under  which  the  present  practice  is 
regulated:  In  re  Harrison  [1891]  2  Ch. 
349,  60  L.  J.  Ch.  287,  64  L.  T.  442, 
and  see  post,  p.  511. — O.  A.  S. 
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transfer,  was  worth  1,000Z.  sterling,  into  the  joint  names  of  Joseph       Peery 
Aldridge  and  Elizabeth  Howell.  Knott. 

Joseph  Aldridge  died  in  1823,  and  Elizabeth  Howell,  who 
survived  him,  transferred  the  fund  into  her  own  name,  and  after- 
wards sold  it  out  and  applied  it  to  her  own  use.  Elizabeth  Howell 
died  in  1889,  leaving  two  children,  viz.  the  plaintiff  Mrs.  Perry,  and 
William  Howell, 

The  bill  was  filed  by  Mr.  and  Mrs.  Perry,  against  Mr,  and  Mrs.        [  294  ] 
Ejiott  (the  latter  being  the  legal  personal  representative  of  Joseph 
Aldridge),  seeking  to  charge  his  estate  with  a  breach  of  trust,  in 
consequence  of  the  loss  of  the  1,0002.  which  had  improperly  been 
placed  under  the  control  of  Mrs.  Howell. 

The  defendants,  by  their  answer,  insisted,  ''  that  if  any  breach 
of  trust  was  committed^  touching  the  said  stock,  the  same  was 
committed  by  Edward  Aldridge,  Deborah  Aldridge,  and  John 
Pricklow ;  and  that  they,  or  their  personal  representatives,  as  well 
as  the  said  William  Howell  and  the  personal  representatives  of 
Elizabeth  Howell,  were  necessary  parties  to  the  suit." 

When  the  cause  came  on  for  hearing,  on  the  25th  of  June,  1841, 
the  Masteb  of  the  Bolls  held,  that  the  other  executors  of  the 
testator,  and  the  representatives  of  Mrs.  Howell,  were  necessary 
parties ;  but  no  decision  was  made  as  to  the  necessity  of  making  the 
representatives  of  William  Howell  parties.  The  cause  was  ordered 
to  stand  over  for  want  of  parties,  with  liberty  to  amend.  The  order 
had  been  drawn  up,  but  had  not  been  passed  by  the  Registrar.  In  the 
meantime  the  General  Orders  of  August,  1841,  came  into  operation. 

The  82nd  order  directs,  ''  that  in  all  cases  in  which  the  plaintiff 
has  a  joint  and  several  demand  against  several  persons,  either  as 
principals  or  sureties,  it  shall  not  be  necessary  to  bring  before  the 
Court,  as  parties  to  a  suit  concerning  such  demand,  all  the  persons 
liable  thereto ;  but  the  plaintiff  may  proceed  against  one  or  more  of 
the  persons  severally  liable  "  (i).  The  61st  order  directs,  **  that  the 
foregoing  orders  shall  take  effect  as  to  all  suits,  whether  now 
depending  or  ^hereafter  commenced,  on  the  last  day  of  Michaelmas  [  *296  ] 
Term,  1841 "  (2). 

These  orders  having  come  into  operation,  the  plaintiffs  procured 
this  cause  to  be  set  down  to  be  reheard. 

Mr.  Pemberton  and  Mr.  Wood  for  the  plaintiffs,  contended, 
that  by  the  82nd  order  of  August,  1841,  it  was  unnecessary  to  make 

(1)  Old.  Can.  174.  (2)  Ord.  Can.  178. 
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Perry  the  other  persons  guilty  of  the  breach  of  trust,  parties  to  this  salt ; 
K190TT.  ^^d  ^b^^  ^he  order  was  applicable  to  the  present  case ;  for,  by  the 
51st  order,  the  orders  of  August,  1841,  were  to  take  effect  as  to  all 
suits  then  depending,  and  that  this  cause  was  so  circumstanced. 

That  the  object  of  the  82nd  order  was  to  relieve  a  party,  having  an 
independent  claim  against  several  persons,  from  the  necessity  of 
making  them  all  parties  to  a  suit. 

As  to  the  representatives  of  William  Howell,  who  was  entitled  to 
the  other  moiety  of  the  fund,  being  a  necessary  party,  they  again 
relied  on  Smith  v.  Snow  (i)  and  Hutchinson  v.  Totcnsend  (2). 

Mr.  George  Turner  and  Mr.  Craig,  contra,  for  Mr.  and  Mrs. 
Knott,  the  personal  representatives  of  Joseph  Aldridge : 

The  ordei's  of  August,  1841,  were  nevar  intended  to  apply  to  a 
cause  which  had  been  heard  and  disposed  of ;  and  the  82nd  order 
only  applies  to  cases,  where,  by  contract,  a  joint  and  several 
liability  is  created.  Here  the  liability  is  not  joint  and  several ;  a 
demand  cannot  be  made  against  one  of  several  executors:  they 
[  *296  ]  must  all  be  *made  parties,  in  order  that  the  accounts,  in  which 
they  are  all  interested,  may  be  taken  in  their  presence,  and  that 
they  may  have  the  benefit  of  a  contribution,  if  the  decree  be 
ultimately  worked  out  against  one.  How  otherwise  could  accoontB 
be  finally  taken  in  a  creditor's  or  a  legatee's  suit?  The  suit  is 
therefore  still  defective  for  want  of  parties,  first,  because  the  other 
executors  of  the  testator  who  joined  in  the  alleged  breach  of  trust, 
or  their  representatives,  are  not  before  the  Court;  secondly, 
because  the  representative  of  Mrs.  Howell,  the  person  who  really 
committed  the  breach  of  trust  and  received  the  money,  is  not  a 
party ;  and,  thirdly,  because  William  Howell,  or  his  representative, 
is  not  a  party. 

The  case  of  Smith  v.  Snow  has  not  been  approved  of ;  and  it  has 
always  been  admitted,  that  the  principle  of  the  decision  in  that  case 
is  not  to  be  extended. 

They  also  cited  an  unreported  case  of  Attomey^Oeneral  v.  Hughes 
before  Vice-Chancellor  K.  Bruce,  in  which  the  Attorney-General 
had  filed  an  information  against  the  surviving  executor  and  the 
representatives  of  a  deceased  executor  to  obtain  payment  of  legacy 
duty,  without  making  the  representatives  of  two  deceased  executors 
parties ;  and  the  Goubt  (they  stated)  held  that  the  latter  were 
necessary  parties  if  any  account  were  to  be  taken. 

(1)  18  B.  B.  186  (3  Madd.  10).  (2)  44  B.  B.  311  (2  Keen,  675). 
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The  Master  of  the  Bolls: 

I  think  that  the  82nd  general  order  applies  to  so  much  of  this  case 
as  relates  to  the  persons  who  are  alleged  to  have  jointly  committed 
the  breach  of  trust;  in  the  case  cited (i),  there  may  have  been 
peculiar  circumstances  to  require  the  decision  stated  to  have  been 
there  made. 

As  to  the  next  point,  I  conceive  this  to  be  a  distinct  demand  for 
a  distinct  aliquot  part  of  a  distinct  sum,  and  upon  the  authority  of 
Smith  V.  Snow  I  think  that  the  representative  of  William  Howell  is 
not  a  necessary  party  to  the  suit. 

As  to  the  third  objection,  I  think  the  executor  of  Mrs.  Howell  is 
a  necessary  party,  because  she  reaped  the  benefit  of  the  second 
breach  of  trust. 

It  was  ultimately  referred  to  the  Master  to  inquire  when,  and  by 
whom,  and  under  what  circumstances,  the  1,850{.  was  sold  out,  and 
whether  or  not  with  the  privity  and  assent  of  the  plaintiff,  and 
whether  any  part  was  applied  for  the  benefit  of  the  plaintiff  with 
liberty  to  state  special  circumstances. 


perbt 

r. 

Knott. 


[  297  ] 


HENDEKSON  v.  CONSTABLE. 

(5  Beav.  297—300 ;  S.  C.  11  L.  J.  Ch.  332.) 

A  bequest  was  made  of  2,500^.  after  the  death  of  A.,  as  A.  should  appoint, 
with  a  gift  over  **of  the  same  "  in  default,  and  to  be  paid  with  interest 
from  A/s  death.  A.  appointed  a  part  to  B.,  and  1,630^.  to  other  persons, 
and  directed  the  sums  to  be  paid  at  the  decease  of  B.,  except  the  one  left  to 
himself,  which  was  to  be  payable  at  A.*s  decease.  Held,  that  the  interest 
on  the  1,630/.  accruing  between  the  death  of  A.  and  B.  neither  passed 
to  the  appointees  of  that  sum,  nor  to  B.  by  implication,  but  went  over, 
as  in  default  of  appointment. 

Thb  testator,  John  Henderson,  bequeathed  his  personal  estate  to 
his  executors,  on  trust  to  pay  his  wife  an  annuity  of  lOOZ.  a  year 
for  life  ;  and  after  her  decease,  to  pay  2,500{.  '*  to  and  among  his 
children,  or  to  the  children  of  such  of  them  as  should  be  then 
dead,"  as  his  wife  should  appoint ;  and  for  want  of  such  appoint- 
ment, or  as  to  such  parts  whereof  no  such  appointment  should  be 
made,  upon  trust  to  pay  "the  same"  equally  among  his  six 
children  (naming  them),  '*  or  to  the  survivors,  or  to  the  children  of 
such  of  them  as  should  be  then  dead  leaving  issue,  such  issue  being 
^entitled  to  their  parent's  share  thereof,  and  to  be  paid  at  the  end 


1842. 
Jufuf  30. 

Jlidls  Ornrt. 

Lord 

Lanodalk, 

M.R. 

[297] 


[  '298  ] 


(1)  An  imreported  case  of  A,-G,  v.  Buyhea, 
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Hbndbbson    of  twelve  calendar  months  after  her  decease,  with  interest  for  the 
C0N8TABLB.    Bamc  froHi  the  time  of  his  wife's  decease." 

The  widow,  by  her  will,  after  reciting  her  power,  proceeded  thus : 
now  **  I  Sarah  Henderson,  in  pursuance  of  the  said  power,  Ac., 
do  appoint  the  said  sum  of  2,500Z.  as  follows :  "  she  then  appointed 
1,680Z.  only  amongst  certain  objects  of  the  power,  and  a  further  sum 
of  670Z.  to  her  son  William  Henderson,  and  she  proceeded  in  the 
following  words  :  ''the  said  legacies  or  sums  to  be  paid  at  the 
decease  of  my  son  William,  except  the  one  left  to  himself,  to  be 
payable  at  my  decease." 

The  widow  died  in  October,  1884,  and  William  Henderson  was 
still  living. 

The  only  question  arose  as  to  the  interest  which  might  accrue  on 
the  1,680Z.  between  the  death  of  the  widow  and  the  death  of  her  son 
William  ;  the  widow  having  made  that  sum  payable  with  interest 
from  the  death  of  her  son  William. 

It  was  contended,  first,  that  the  interest  must  go  to  the  parties 
entitled  in  default  of  appointment :   [Wilson  v.  Piggott  (i)] . 
[  299  ]  Secondly,  it  was  contended  by  the  appointees  of  the  l,6d(M.y  that 

the  whole  interest  passed  to  them  with  the  principal  money  as  an 
incident  thereto. 

Thirdly,  it  was  contended  on  behalf  of  William  Henderson,  that 
there  was  an  implied  gift  to  him  of  the  intermediate  interest :  Roe 
V.  Summerset  (2) ;  in  which  case,  there  was  a  gift  to  A.  after  the 
death  of  B.,  and  it  was  held  that  B.  took  a  life  estate  by  implication. 

Lastly,  it  was  contended,  on  behalf  of  the  residuary  legatee,  that 
as  there  was  no  appointment  of  the  interest  in  question,  and  as  the 
gift  over  in  the  testator's  will  was  of  ''  the  same,"  viz.,  the  capital, 
and  not  of  the  interest,  the  residuary  legatee  was  entitled  to  the 
benefit  of  its  non-appointment. 

Mr.  Kindersky  and  Mr.  Elderton,  for  the  plainti£f. 

Mr,  Faber,  Mr.  S.  Atkinson,   Mr.  C.  Barber,  Mr.  Wray,  and 
Mr.  Phillips,  for  several  parties. 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Bolls  : 

From  the  terms  of  the  testator's  will,  I  infer  that  the  subject  of 
the  appointment,  and  of  the  gift  in  default  of  appointment,  is  the 

(1)  2  B.  E.  246  (2  Ves.  Jr.  351).  (2)  5  Burr.  2608. 
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same  ;  namely,  the  principal  sum  of  2,5002.  with  interest  from  the 
wife's  death. 

The  widow  has  appointed  2,8002.  only,  and  the  interest  on  part  of 
it,  viz.,  on  1,680/.  from  the  death  of  her  son  William.  I  think  that 
those  who  take  under  the  *power  can  only  take  the  sums  appointed 
by  her.  William,  therefore,  takes  6702.  immediately  ;  and  the 
other  appointees  have  the  time  for  payment  of  these  legacies 
postponed  until  the  death  of  William,  and  are  entitled  to  interest 
only  from  that  period. 

I  cannot  follow  the  argument  that  there  is  a  gift  to  William 
Henderson  by  implication  ;  I  see  no  foundation  for  any  such 
inference :  there  is  a  gift  to  persons  in  default  of  appointment, 
and  there  must  be  a  distinct  appointment  in  order  to  defeat  the 
gift  over. 

The  interest,  which  is  part  of  the  subject  of  appointment  and  of 
the  gift  over  not  being  appointed,  must  go  as  in  default  of  appoint- 
ment ;  and  the  parties  taking  in  default  of  appointment  are 
therefore  entitled  to  the  interest  accruing  between  the  death  of 
the  widow  and  the  death  of  her  son  William. 


Henderson 

r. 
Constable. 


[•300] 


KENDALL  v.  GEANGER(l). 

(6  Beav.  300—304 ;  S.  C.  11  L.  J.  Ch.  405;  6  Jur.  919.) 
A   bequest    of   personalty  to  trustees,   to  be  **  applied  for  the  relief 


of  domestic  distress,  assisting  indigent  but 
encouraging  undertakings  of  general  utility.' 
bequest. 


deserving   individuals,    or 
Held,  void  as  a  charitable 


The  question  in  this  cause  was  as  to  the  validity  of  a  charitable 
bequest. 

The  testator  William  Kendall,  after  giving  certain  legacies, 
proceeded  as  follows :  ''  All  the  rest  and  residue  of  my  goods, 
chattels,  testamentary  estate,  and  effects  and  property  real  and 
personal  (according  to  their  respective  natures  and  quality, 
including  trust  estates),  I  give,  devise  and  bequeath  to  the  above 
named  Frederic  Granger  and  John  Squance,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust,  with  all  reasonable 
expedition,  to  sell  and  dispose  thereof,  as  ^follows :  after  converting 
the  whole  into  money,  to  divide  the  produce,  and  pay  to  each  of 
the  daughters  of  my  brother  lately  deceased,  who  have  arrived  at 
the  age  of  twenty-one  years,  and  those  now  minors  when  they 

(1)  In  re  Macduff  [1896^  2  Ch.  451,  65  L.  J.  Oh.  700,  74  L.  T.  706,  C.  A. 


1842. 
July  2. 

Rolls  Qmrt, 

Lord 

Langdale, 

M.R. 

[300] 
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Kendall  attain  that  age,  400!.  The  remaining  sarplos  monies,  I  will  and 
Gran'obr.  direct,  shall  be  at  the  disposal  of  the  said  Frederic  Granger  and 
John  Squance,  to  be  by  them  applied  for  the  relief  of  domestic 
distress,  assisting  indigent  but  deserving  individaals,  or  eneonraging 
undertakings  of  general  utility,  in  such  mode  and  proportions  as 
their  own  discretion  may  suggest,  irresponsible  to  any  person  or 
persons  whomsoever.  Provided  only,  that  should  any  difference 
or  differences  of  opinion  occur  as  to  the  application  or  distribution 
of  any  part  of  such  surplus ;  then  I  direct,  that  such  differences,  as 
they  may  arise,  shall  be  submitted  by  my  trustees  to  the  judgment  of 
the  above  named  Edmund  PoUexfen  Bastard,  and  that  his  decision 
shall  be  binding  and  conclusive  on  the  subject  in  controversy.  It 
is  farther  my  express  wish  and  intention,  that,  if  practicable,  the 
whole  of  such  surplus  monies  be  distributed  and  disposed  of 
within  three  years  after  my  decease." 

He  appointed  Granger  and  Squance  his  executors. 

The  testator  died  in  1882,  leaving  both  real  estate  and  pure 
personalty  of  considerable  value. 

This  bill  was  filed  by  his  heir-at-law  and  next  of  kin,  against  the 
trustees,  to  have  it  declared  that  the  alleged  gift  of  the  residue  to 
charity  was  void. 

The  case  came  on  for  further  directions,  and  the  only  question 
,  was,  whether  this  was  a  valid  charitable  gift  as  regarded  the  pure 
personalty. 

[  302  ]  Mr.  Kindersley^  Mr.  Flatiier,  and  Mr.  Terrell^  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  Swinburne,  for  the  defendants. 

Mr.  Wray,  for  the  Attorney-Oeneral. 

They  cited  Marice  v.  The  Bislwp  of  Durliani(i),  IViUiatM  v. 
Kershaw  (2),  Ellis  v.  Selby  (8),  Jaines  v.  AUen  (4),  [and  other  cases]. 

The  Master  of  the  Bolls  : 

The  question  arising  upon  this  will  is,  whether  the  trustees  are 
bound  to  apply  the  fund  wholly  to  a  charitable  purpose,  for,  to  make 
it  valid,  it  must,  according  to  the  decisions,  be  obligatory  on  them. 
It  is  not  a  question  whether  the  trustees  may  apply  it  to  a  charit- 
able purpose,  but  whether,  by  the  words  of  the  will,  they  are  bound 

(1)  7  R  R.  232  (10  Ves.  522).  (3)  43  B.  E.  188  (1  My.  &  Cr.  2861 

(2)  42  E.    E.    269    (5  CI.   &  Fin.  (4)  17  E.  E.  4  (3  Mer.  17). 
Ill,  n*). 
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to  do  so.     The  decisions  go  to  this  further  extent,  that  they  must     Kbmdall 
have  no  option  between  a  charitable  and  any  other  purpose.  Gbanoer. 

This  Court  has  adopted  a  very  narrow  construction  in  deciding 
what  is  to  be  deemed  a  charitable  purpose.  It  must  be  either  one 
of  those  purposes  denominated  charitable  in  the  statute  of 
Elizabeth,  or  one  of  such  purposes  as  the  Court  construes  to  be 
charitable,  by  analogy  to  those  mentioned  in  that  statute.  The 
difficulties  always  arise  from  the  vagueness  of  the  language  used  by 
testators.  There  is  no  charitable  purpose  which  is  not  a  benevolent 
^pnrpose,  and  yet,  a  trust  to  apply  funds  to  a  benevolent  pur-  [  *303  ] 
pose  has  been  held  not  to  be  a  charitable  trust,  on  the  ground 
that  there  are  benevolent  purposes  which  the  Court  cannot 
construe  to  be  charitable  purposes;  and  the  trustees,  being 
directed  to  apply  it  to  benevolent  purposes,  may  apply  it  to 
benevolent  purposes  which  are  not  charitable,  according  to  that 
narrow  construction.  So  it  is  also  with  the  word  ''liberality," 
which  is  perhaps  more  vague,  for  persons  may  take  very  different 
views  of  what  is  or  is  not  liberality.  In  this  case  the  direction  is  to 
apply  this  fund  ''for  the  relief  of  domestic  distress,  assisting 
indigent  but  deserving  individuals."  I  confess,  in  my  view,  that  if 
the  sentence  had  ended  here,  I  should  have  said  that  this  was  a 
good  charitable  purpose;  for  its  object  is  to  relieve  distress  by 
assisting  indigent  but  deserving  individuals,  and  that  would  be  a 
valid  charitable  purpose  because  of  the  word  "  indigent ;  "  but  the 
testator  goes  on  to  say  "  or  encouraging  undertakings  of  general 
utility,  in  such  mode  and  proportions  as  their  own  discretion  may 
suggest,  irresponsible  to  any  person  or  persons  whomsoever."  Now 
a  charitable  purpose  may  very  well,  I  conceive,  be  a  purpose  of 
general  utility ;  but  the  question,  which  seems  to  me  to  arise  in  this 
case,  as  in  the  case  of  a  gift  to  benevolent  purposes,  is,  are  all  pur- 
poses of  general  utility  necessarily  such  purposes  as  this  Court 
deems  to  be  charitable  ?  I  own,  that  in  my  opinion,  according  to 
the  decisions  which  have  taken  place  in  this  Court,  they  are  not. 
The  words  "  general  utility"  are  so  large,  that  they  comprehend 
purposes  which  are  not  charitable,  and,  comprising  purposes  which 
are  not  charitable,  the  trustees  have  an  option  to  apply  them  to 
purposes  which  are  not  charitable,  and  consequently  to  divert  the 
trust-fund  from  those  purposes  which  this  Court  is  in  the  habit  of 
considering  charitable. 

I  do  not  venture  to  say  that  I  am  well  satisfied  with  all  the       [  ^^  ] 
decisions  that  have  taken  place  on  this  subject.    I  think  that  there 
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are  older  caseB,  showing  perhaps  that  the  Court  would,  in  a  case 
where  charitable  purposes  were  mentioned,  have  taken  care  that 
the  application  should  have  been  made  to  those  purposes ;  but  I  do 
not  feel  myself  at  liberty  to  depart  from  the  decisions  which  have 
been  made  on  that  subject.  Conceiving  myself  bound  by  authority, 
I  must  declare  that  this  is  not  a  trust  which  can  be  carried  into 
effect  as  a  charitable  purpose. 


1842. 
July  22. 

JRolU  Gmrt. 

Loid 

Langdale, 

M.R. 

L304] 


RTCHAKD8  v.   COOPER, 

(o  Beav.  304.) 

A  second  mortgagee  cau  sustain  a  bill  of  foreclosure  against  the 
mortgagor  and  subsequent  mortgagees,  without  making  the  first  mortgagee 
a  party. 

The  plaintiff,  who  was  the  second  mortgagee  of  some  proper^, 
filed  his  bill  of  foreclosure  against  the  assignees  of  the  mortgagor, 
and  the  mortgagees  subsequent  to  himself,  but  without  making  the 
first  mortgagee  a  party. 

Mr,  Pemberton  and  Mr.  W.  Jamtz^  for  the  plaintiff. 

Afr.  Bagshawe,  for  Wood,  the  fourth  mortgagee,  objected,  that 
the  first  mortgagee  ought  to  have  been  made  a  party  to  the  suit, 
for  his  client  was  desirous  of  redeeming,  and  ought  to  have  the 
opportunity  of  redeeming  all  parties  without  the  necessity  of 
commencing  another  suit  against  the  first  mortgagee. 

The  Master  of  the  Bolls  overruled  the  objection,  and  made  the 
ordinary  decree  for  foreclosure. 


1842. 

July  14,  21. 

Aav.  16. 

Btdls  Qmrt, 

Lord 

Langdale, 

M.R. 

[307] 


The  ATTORNEY-GENERAL    v.    The    CORPORATION 
OF  NEWCASTLE. 

(5  Beav.  307—318 ;  S.  C.  6  Jur.  789.) 
[This  case  is  reported  on  appeal  to  the  House  of  Lords  in  12 
CI.  &  Fin.  402,  to  be  contained  in  a  later  volume  of  the  Revised 
Reports.] 
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KELLAWAY  v.  JOHNSON.  i842. 

Jvlv  22. 
(5  Beav.  319—326 ;  S.  0.  6  Jur.  751.)  _ 

Consols  were  settled  to  the  separate  use  of  the  wife  for  life,  with  a  power   ,^^''^  timrt, 
to  appoint  it  by  will,  and  the  settlement  contained  a  power  for  the  trustees,  ^^ 

with  the  consent  in  writing  of  the  wife,  to  alter  the  securities.    The  ^  ^      * 

trustees,  without  such  consent,  sold  the  Consols,  and  invested  the  produce  r  tnai 
in  Long  Annuities,  which  they  afterwards  sold  and  lent  the  money  on 
bond,  which  was  afterwards  received  by  the  husband,  who  invested  it  in 
leaseholds.  The  wife  received  the  Long  Annuities  until  sold,  and  after- 
wards joined  her  husband  in  executing  a  deed,  reciting  that  the  sale  of  the 
Long  Annuities  and  the  subsequent  investments  had  been  with  her 
consent.  Held,  that  the  appointees  of  the  fund  under  her  will  were 
entitled,  as  against  the  husband  and  trustees,  to  have  the  Consols  replaced, 
and  that  the  interest  over  which  the  wife  had  a  general  power  of 
appointment  was  not  liable  to  make  good  the  breach  of  trust. 

Since  the  orders  of  August,  1841,  it  is  not  necessary  to  make  all  the 
persons  committing  a  breach  of  trust  parties  to  a  suit  for  its  restitution. 

By  the  settlement,  made  on  the  marriage  of  Mr.  and  Mrs.  Letts 
in  1797,  a  sum  of  8,000{.  Consols  was  vested  in  trustees,  upon  trust 
for  Mrs.  Letts  for  her  separate  use  for  life,  with  remainder  to  her 
husband  for  life,  with  remainder  to  the  children  of  the  marriage, 
and  if  there  should  be  none  (which  event  happened),  in  trust,  as 
to  one  half  for  such  persons  as  Mrs.  Letts  should  by  will  appoint, 
and  in  default  for  her  next  of  kin. 

The  settlement  contained  a  power  for  the  trustees,  with  the 
consent  of  Mr.  and  Mrs.  Letts,  and  the  survivor,  testified  in  writing 
under  their  hands  or  hand,  to  sell  the  Consols,  and  invest  the 
produce  *'upon  any  other  public,  or  on  real  security  or  securities 
with  interest,  or  in  the  public  stocks  or  funds,  or  in  the  purchase  of 
freehold  or  copyhold  hereditaments ;  '*  and  from  time  to  time,  with 
such  consent  and  approbation,  to  alter  and  transpose  the  same,  and  to 
sell  and  dispose  of  the  hereditaments  so  to  be  purchased ;  and  such 
hereditaments  were  to  be  considered  as  money,  and  personal  estate. 

Li  1799  the  four  trustees  sold  out  the  Consols,  and  the  produce, 
amounting  to  the  sum  of  2,0402.,  was  invested  in  the  purchase  of 
102Z.  Long  Annuities. 

Li  February,  1801,  the  Long  Annuities  were  sold  by  the  trustees,       [  320  ] 
and  the  produce,  amounting  to  1,760Z.  158.,  was  lent  on  bond. 
The  bond  was  afterwards  paid,  and  the  amount  was  received  by 
Mr.  Letts. 

The  dividends  on  the  8,0001.  and  the  Long  Annuities,  until  sold, 
were  received  by  Mrs.  Letts ;  but  no  other  part  of  the  income,  so 
iar  as  appeared  by  the  evidence,  had  been  received  by  her. 

(1)  Pee  ijote,  p.  502,  ante. 
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kellaway  By  an  indenture,  dated  in  September,  1801,  and  executed  by  and 
Johnson,  made  between  Thomas  Letts  and  Esther  his  wife  of  the  one  part, 
^  and  two  of  the  trustees  of  the  other  part,  after  reciting  the  sale  by 
the  four  trustees  of  the  said  Long  Annuities,  at  the  request  and 
by  the  consent  and  approbation  of  Mr.  and  Mrs.  Letts  (testified  by 
their  signing  and  executing  that  deed),  and  the  placing  out  the 
produce  thereof,  with  the  like  consent  and  approbation  on  such 
bond  as  aforesaid,  and  that  the  said  Thomas  Letts  had  received 
nearly  the  whole  of  the  monies  thereby  received,  and  was  desirous 
of  placing  out  the  same  in  the  purchase  of  leasehold  premises,  or 
other  personal  security  to  the  best  advantage  he  could,  and  after 
reciting  that  he  had,  with  1,2602.,  purchased  certain  leaseholds, 
Mr.  Letts  thereby  acknowledged  the  1,2502.  was  the  produce  of  the 
trust  monies,  and  that  he  would,  at  the  request  of  his  wife  or  the 
trustees,  assign  the  leaseholds  to  the  trustees  ;  and  he  covenanted 
with  the  trustees  that  it  should  be  lawful  for  his  wife  to  receive  the 
rents  for  her  life. 

Mrs.  Letts  died  in  1818,  without  having  had  any  child,  having, 
by  her  will,  appointed  her  moiety  in  trust  to  divide  amongst  her 
nephews  and    nieces,  in  her  will   named,  including  therein    the 
plaintiff  Mrs.  Eellaway. 
[  321 3  Mr.  Letts  died  in  1884. 

This  bill  was  filed  in  1885,  by  Mr.  and  Mrs.  Eellaway,  the  limited 
personal  representatives  of  Mrs.  Letts,  and  claiming  under  her 
will,  against  the  representatives  of  Mr.  Letts,  the  representatives 
of  three  out  of  the  four  trustees,  and  the  other  appointees  under 
the  will  of  Mrs.  Letts,  seeking  to  charge  the  estate  of  Mr.  Letts 
and  the  estates  of  the  three  trustees  with  a  breach  of  trust  in 
investing  the  trust  funds  in  the  manner  above  stated. 

Mr.  Pemberion  and  Mr.  Dixon  contended  that  the  representa- 
tives both  of  Mr.  Letts,  and  of  the  three  trustees,  were  bound  to 
replace  the  moiety  of  the  8,0002.  Consols  improperly  sold  out,  and 
invested  in  funds  not  warranted  by  the  settlement ;  and  also  to 
pay  the  amount  of  the  dividends  accrued  since  the  death  of 
Mr.  Letts,  and  the  costs  of  the  suit.  They  insisted  also  that 
the  plaintiffs  were  entitled  to  have  a  lien  on  the  leasehold  estate 
for  the  amount. 

Mr,   Kindersley,    Mr.   Cooke,   Mr.    Koe,    Mr.   £Ut4ion,    Mr. 
Lloyd,   Mr.   Paynter,   and   Mr.   Larat    for   parties  in   the 
interest,  and 
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Mr,  George  Turner,  Mr.  Lewis,  Mr.  Purvis,  Mr.  Faber,  Mr.    Kkllaway 
Tinney,  and  Mr.  Bacon  for  the  representatives  of  Letts,  and     Johnson. 
of  the  three  trustees,  argued  as  follows  : 

Mrs.  Letts  concurred  in  the  selling  out  of  the  trust  fund,  and 
she  had  the  benefit  of  it,  by  receiving  the  Long  Annuities.  She 
afterwards  executed  a  deed  detailing  the  transactions,  acknowledg- 
ing that  they  had  taken  place  with  her  consent  and  approbation, 
and  therefore  confirming  them.  She  is  to  be  treated  as  Sifeme  sole, 
in  regard  to  this  property,  and  having  concurred,  her  *whole  t  *322  ] 
interest  is  liable  to  indemnify  the  defendants.     *     *     * 

The  property  was  settled  for  her  separate  use,  without  any 
restriction  against  anticipation,  which  was  not  the  case  in 
Hockley  v.  Bantock  (i) ;  and  having  a  general  power  of  appoint- 
ment, the  fund  in  the  hands  of  her  appointees,  who  are  mere 
volunteers,  is  subject  to  her  debts  and  liabilities  (2)  :  Heatley  v. 
Thomas  (s).     *     ♦     * 

Lastly,  no  relief  can  be  had  on   this  record,  as  there  is  no       [  323  ] 
representative  before  the  Court  of  Mr.  Fixen,  one  of  the  trustees, 
guilty  of  the  breach  of  trust. 

Mr.  Pemherton,  in  reply : 

The  trustees  had  no  right  to  sell  out  the  stock  except  in  the 
manner  authorised  by  the  power,  viz.  upon  an  authority  in  writing. 
The  sale  took  place  without  the  written  authority  of  the  wife,  and 
for  an  improper  purpose,  and  the  acts  of  concurrence  relied  on  are 
not  binding  on  a  married  woman  (4). 

The  82nd  order  of  August,  1841,  renders  it  unnecessary  to  make 
all  the  trustees  parties  (5). 

The  Master  of  the  Bolls  : 

This  is  a  bill  filed  to  make  good  a  breach  of  trust  under  the 
following  circumstances.  On  the  marriage  of  Mr.  and  Mrs.  Letts 
a  settlement  was  made  of  a  sum  of  8,000Z.  Consols,  the  dividends 
of  which  were  to  be  paid  to  the  wife  for  life  for  her  separate  use, 
with  remainder  to  Mr.  Letts,  with  remainder  to  the  children  of  the 
marriage,  and  if  no  children,  one  half  of  the  principal  was  to  go  to 
the  husband,  and  the  other  half  to  such  persons  as  the  wife  should 
appoint  by  will,  and  there  was  a  gift  over  in  default  of  appointment. 

(1)  25  R.  B.  16  (I  Ru88.  141).  (4)  See  Hopkins  v.  Mi;aU,  34  R.  R. 

(2)  See  Jeiniey  v.  Andrews,  23  R.  R.      25  (2  Russ.  &  My.  86). 

216  (6  Madd.  264).  (5)  See  Perry  v.  Kttott,  ante,  p.  502. 

(3)  10  R.  R.  122  (15  Ves.  596). 
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Kellaway  here  was  a  power  for  the  trustees,  with  the  consent  in  writing  of 
Johnson,  the  husband  and  wife,  to  sell  tlie  stock,  and  invest  the  produce  on 
public  or  real  securities,  or  securities  at  interest,  or  in  the  public 
[  ♦324  ]  *stock8  or  funds,  or  in  the  purchase  of  freehold  or  copyhold 
hereditaments.  The  stock  was,  sold  out,  not  for  any  of  the  purposes 
mentioned  in  the  settlement,  but  tor  the  purpose  of  applying  it  in 
the  purchase  of  102Z.  Long  Annuities.  In  February,  1801,  these 
Long  Annuities  were  sold  for  1,760Z.  15«.  This  money,  instead  of 
being  invested  in  any  of  the  securities  pointed  out,  was  lent  on  bond ; 
and  the  bond  was  afterwards  paid  off,  and  Mr.  Letts,  who  received 
the  money,  applied  it  in  the  purchase  of «  leasehold  estate. 

A  more  clear  breach  of  trust  was  never  committed.  The  wife 
afterwards  executed  the  deed  of  1801,  which  did  not  bind  her, 
because  she  was  induced  by  the  husband,  who  had  the  benefit  of 
the  breach  of  trust,  to  execute  this  deed.  The  wife  by  her  will 
executed  the  power,  and  the  plaintiffs  are  entitled  under  the  will. 
She  died  in  1818,  having  had  no  children  and  she  left  her  husband 
surviving.  He  died  on  the  26th  of  February,  •  1884,  and  his 
executors  are  the  first  named  defendants  on  this  record.  The 
question  is,  if  the  representatives  of  Mr.  Letts  and  the  trustees  who 
concurred  are  not  answerable ;  and  it  is  clear  that  the  trustees  are 
answerable,  together  with  the  representatives  of  Mr.  Letts,  who 
had  the  benefit  of  the  breach  of  trust.  If  the  stock  had  not  been 
improperly  sold  out  for  an  improper  purpose,  there  would  have 
been  no  loss  or  diminution  of  the  trust  fund.  All  the  trustees  were 
parties  to  it;  all  the  trustees  concurred  in  selling  the  Long 
Annuities;  and  each  and  every  of  them  is  answerable  for  any 
future  loss,  the  root  and  cause  of  such  loss  being  the  original 
selling  out  of  the  stock.  The  estates  of  the  trustees,  therefore,  are 
all  liable ;  the  stock  must  be  replaced  with  the  dividends  since  the 
death  of  Letts.  The  leasehold  estate,  in  the  purchase  of  which  the 
trust  fund  was  invested,  still  exists,  and  the  plaintiffs  have  a  right 
to  make  it  available  to  satisfy  the  breach  of  trust. 
[  825  ]  I  think  it  is  not  necessary  to  have  all  the  persons  liable  before 

the  Court;  for  under  the  new  orders,  if  one  trustee  only  was 
present,  I  should  make  a  decree  against  him,  leaving  him  to  seek 
contribution  from  the  other  trustees  (i). 

It  was  declared  that  the  estates  of  Letts  and  of  the  trustees  were 
liable  to  replace  one  moiety  of  the  3,000Z.  Consols,  and  to  make 

(1)  See  note,  p.  502,  ante. 
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good  the  dividends  accraed  since  the  death  of  Mr.  Letts,  and  to  pay 
the  costs  of  the  suit ;  and  it  was  declared  that  the  leasehold  estate 
and  the  rents  received  since  the  death  of  Mr.  Letts,  were 
specifically  liable  to  the  claim  of  the  appointees  of  Mrs.  Letts. 


Kbllaway 
r. 

JOUNSON. 


WILLIAMS   V.   WENTWOKTH(i). 

(5  Beav.  32o— 329.) 

The  law  will  raise  an  implied  contract,  and  give  a  valid  demand  or  debt 
against  the  lunatic  or  his  estate,  for  monies  expended  for  the  necessary 
protection  of  his  person  and  estate. 

Under  a  commission  of  lunacy,  A.  B.  was,  upon  inquisition,  found 
lunatic,  and  the  verdict  was  confirmed  upon  the  trial  of  a  traverse.  Before 
the  costs  had  been  ordered  to  be  raised  A.  B.  died :  Held,  that  under  the 
3  &  4  Will.  lY.  c.  104,  the  real  estate  of  the  lunatic  was  liable  for  the  costs 
of  the  proceedings. 

In  this  case,  the  plaintiff,  representing  himself  to  be  a  creditor  of 
Charles  Henry  Tubb  deceased,  filed  his  bill,  on  behalf  of  himself 
and  all  other  the  creditors  of  the  same  person,  to  obtain  payment 
of  his  and  the  other  debts  out  of  the  real  and  personal  estate  of  the 
debtor.  The  heir-at-law  put  in  a  demurrer  to  the  bill,  and  alleged 
that  upon  the  bill  it  did  not  appear  that  the  plaintiff  was  a 
creditor. 

The  case  was  this:  Charles  Henry  Tubb  was  a  lunatic;  the 
plaintiff  petitioned  for  a  commission  of  lunacy,  which  was  duly 
issued.  Upon  the  inquisition,  a  verdict  of  lunacy  was  obtained, 
and  upon  the  trial  of  a  traverse,  *was  confirmed.  By  an  order  of 
the  Lord  Chancellor,  it  was  referred  to  the  Master  to  tax  the 
costs :  to  inquire  what  fund  there  was  for  payment,  and  if  no  fund, 
whether  it  would  be  proper  to  raise  the  amount  by  sale  or  mortgage 
of  the  real  estate.  Fending  the  proceedings  before  the  Master,  the 
lunatic  died ;  and  the  Lord  Chancellor,  acting  under  his  jurisdic- 
tion in  lunacy,  had  no  longer  power  to  raise  the  costs  by  sale  or 
mortgage  of  the  lunatic's  estate,  but  under  an  order  afterwards 
made,  the  costs  were  taxed  at  the  sum  of  1,168Z.  16^.  Sd.  The 
Master's  report  was  confirmed,  and  by  an  order,  made  by  the  Lord 
Chancellor  ''  in  the  matter  of  the  lunacy,'*  it  was  declared  that 
the  costs  had  been  properly  incurred  for  the  benefit  of  the  lunatic, 
and  the  bill  also  alleged,  that  they  were  necessary  for  the  protection 
of  the  person  and  estate  of  the  lunatic. 

(1)  In  re  Rhodes  (1889)  44  Ch.  Div.  94,  59  L.  J.  Ch.  298,  62  L.  T.  342. 

33—2 


1842. 

July  20,  21. 

Ang,  1. 

BolU  Quire, 

Lord 

Lanodalk, 

M.R. 

[325] 
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Williams  Mr.  Kindersley  and  Mr.  Dixon^  for  the  heir-at-law,  in  support 

Went-  of  the  demurrer : 

The  plaintiff  has  no  valid  demand  as  against  the  real  estate  of 
the  lunatic.  He  must  rest  his  claim  on  the  8  &  4  Will.  lY.  c.  104, 
which  makes  the  real  estate  of  persons  **  assets  to  be  administered 
in  courts  of  equity  for  the  payment  of  the  just  debts  of  such  person, 
as  well  debts  due  on  simple  contract  as  on  specialty."  This  is 
not  a  debt  on  specialty:  if  it  were,  it  would  be  plainly  invalid, 
being  created  by  a  lunatic;  is  it  then  a  debt  on  simple  contract? 
Now  this  claim  is  not  in  the  ordinary  use  of  the  term  a  "  debt "  at 
all;  nor  is  it  possible  that  any  contract  could  be  entered  into 
between  the  lunatic  and  the  plaintiff.  It  would  be  extraordinary 
indeed,  if  a  stranger  by  his  voluntary  interference  could  charge  the 
heir.  [They  cited  Carter  v.  Beard  (i).] 
[327]  Upon  the  death  of  the  lunatic,  the  Lobd  Chancellor  had  no 

longer  the  power  to  charge  the  estate,  which  then  became  the 
estate  of  the  heir,  and  was  not  the  estate  of  the  lunatic. 

Mr.  Pembertouy  Mr.  G.  Turner^  and  Mr.  WiUcock,  in  support 
of  the  bill : 

♦     *    In  Howard  v.  Lord  Dighy  (2),  Lord  Brougham  considered 
a  lunatic  was  as  liable  for  money  paid  to  his  use  for  necessaries, 
&c.,  as  a  person  of  sound  mind,  for  otherwise  he  might  be  left 
destitute.     *     *     ♦ 
[  328  ]  In  Carter  v.  Beard,  the  Vice-Chancellor  of  England  conceived 

that  the  expenditure  by  the  lunatic's  stepfather  beyond  the  rents, 
for  the  maintenance  of  the  lunatic,  "  was  an  act  of  bounty,"  and 
that  the  funeral  expenses  were  "not  a  debt  contracted  by  the 
lunatic ; "  in  fact,  that  they  could  not  constitute  a  debt  of  the 
deceased  party,  as  they  were  not  due  at  his  death. 

The  words  "  simple  contract"  comprise  an  implied  contract  as 
well  as  any  other. 

The  personal  estate  of  the  lunatic  would  formerly  have  been 
liable  to  this  demand,  and  now,  by  the  statute,  the  real  estate  is 
equally  liable.     *     *     * 

[  329  ]  Mr.  Kindcrsley,  in  reply. 

The  Master  of  the  Eolls  : 
I  will  consider  this  case. 
(1)  51  E.  R.  204  (10  Sim.  7).  (2)  37  B.  R.  276  (2  CL  &  Pin.  634). 
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The  Master  op  the  Bolls  : 

It  was  argued  in  this  case,  that  however  beneficial  to  the  lunatic, 
the  expenditure  may  have  been,  yet,  as  the  lunatic  was  incapable 
of  contracting,  no  debt  could  be  constituted ;  but  I  am  of  opinion 
that  in  the  case  of  money  expended  for  the  necessary  protection  of 
the  person  and  estate  of  the  lunatic,  the  law  will  raise  an  implied 
contract,  and  give  a  valid  demand  or  debt,  against  the  lunatic  or 
his  estate,  and  that  under  the  circumstances  of  this  case,  a  debt 
was  constituted,  and  that  payment  of  it  may  be  obtained  out  of  the 
real  estate,  if  the  personal  estate  be  insufficient.  Any  other 
conclusion  would,  as  it  appears  to  me,  be  extremely  dangerous,  as 
well  as  contrary  to  the  principles  upon  which  several  cases  have 
been  decided.  That  which  is  necessary  for  the  protection  of  the 
person  and  estate  of  the  lunatic,  may  well  be  subject  to  question 
and  consideration ;  but  when  a  demand  is  made  in  respect  of  a 
necessary  of  that  kind,  I  do  not  see  how  it  is  to  be  distinguished,  in 
principle,  from  a  demand  arising  in  respect  of  the  supply  of  food 
and  clothing.  A  debt  is  constituted  by  reason  of  a  contract,  which, 
in  such  cases,  the  law  will  supply,  and  it  rests,  as  I  conceive, 
upon  a  far  better  foundation  than  the  rule  which  has  sometimes 
been  referred  to, — that  a  man  shall  not  be  allowed  to  stultify 
himself. 

Override  the  demurrer. 


Williams 
Wbnt- 

WOKTU. 

Aug.  I. 


HOTHAM  V.  SOMERVILLE. 

(5  Beav.  360—372;  S.  C.  6  Jur.  861.) 

F.  and  W.,  as  solicitors  for  the  tenant  for  life,  held  the  title  deeds  which 
afterwards  passed  into  the  possession  of  W.  and  C,  their  successors.  The 
tenant  for  life  died,  and  the  estate  then  stood  limited,  first,  to  F.  and  W. 
for  500  years  to  secure  a  sum  of  2,000/.,  with  remainder  to  trustees 
for  600  years  to  secure  a  jointure  and  portions,  with  remainder  to  A.  B. 
in  tail. 

A.  B.  being  an  infant,  a  suit  was  instituted  on  his  behalf,  in  which  the 
2,000/.  was  raised  on  the  security  of  the  term.  Upon  that  occasion,  F.  and 
W.  covenanted  with  the  mortgagees  to  produce  the  title  deeds  from  time  to 
time,  and  not  to  part  with  them ;  but  they  were  relievable  from  the 
covenant  on  certain  terms.  A  receiver  was  appointed  in  the  suit, 
and  the  Court  directed  the  costs  of  the  solicitors  of  the  suit  to  remain 
charges  upon  the  estate  at  interest.  W.  and  C.  were  solicitors  in  the  suit 
for  A.  B. 

A.  B.,  upon  coming  of  age,  presented  a  petition  for  the  delivery  of  the 
title  deeds.  Held,  that  (independently  of  the  covenant)  W.  and  C.  held  the 
deeds  for  A.  B.,  and  not  for  the  termors,  but  the  covenant  having  been 
entered  into  for  the  benefit  of  the  infant,  F.  and  W.  were  not  bound  to 
part  with  the  deeds,  until  released  from  their  covenant.     Held  also,  that 


1842. 
July  9. 
Aug.  4, 

RiilU  Citvrt 

Lord 

Langdale, 

M.R. 

[  360  ] 
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HoTHAM  W.  was  not  entitled  to  hold  the  deeds  for  the  trustees  of  the  term  of  ono 

<■•  years,  or  for  any  costs  other  than  those  of  seeing  himself  properly  relesi>rtl 

OMEBViLLE.  f,,(,jjj   ^y^e  Covenant,  and  that  he  had  no  right  to  require  them  to  Ik^ 

delivered  to  the  receiver  in  the  cause. 

The  circumstances  of  this  case  are  fully  detailed  in  the  judgment 
of  the  Court. 

Mr.  Pemherton  and  Mr.  Glasse,  for  the  petitioner  William  B. 
Hotham. 

Mr.  Kinderslry  and  Mr.  Fabcr,  for  other  parties  supported  the 
petition. 

Mr.  Bigg,  for  Mr.  Fulwer  Craven. 

Mr.  Tinney  and  Mr.  HaUcti,  for  Mr.  White,  in  opposition. 

Mr.  Pemherton,  in  reply. 

The  Master  of  the  Eolls  : 

This  petition  prays  that  the  respondent  may  deliver  up  certain 
deeds  and  documents  to  the  solicitor  of  the  petitioner. 

In  the  year  1808,  the  estate  to  which  the  petitioner  is  entitled, 
was,  under  the  authority  of  an  Act  of  Parliament,  purchased  and 
conveyed  to  William  Hotham  of  Bognor,  William  Hotham  of  York, 
[  'sei  ]  and  Jane  Cowan,  in  *fee,  in  trust  for  the  then  subsisting  uses 
of  the  will  of  Sir  Eichard  Hotham  :  viz.,  to  the  use  of  William 
Hotham  of  Bognor  for  life,  with  remainder  to  the  use  of  the  first 
son  of  the  same  William  Hotham  in  tail,  with  other  remainders 
over,  and  there  was  power,  enabling  the  tenant  for  life  to  secure  a 
jointure  for  his  widow,  and  portions  for  his  younger  children. 

On  the  occasion  of  this  purchase,  the  title  deeds  of  the  estate 
were  delivered  to  Messrs.  Whit^  and  Fownes,  as  the  solicitors  of 
William  Hotham  of  Bognor,  the  tenant  for  life. 

In  the  year  1809,  William  Hotham  of  Bognor,  in  pursuance  of 
arrangements  made  on  his  marriage  in  1807,  executed  deeds, 
whereby  he  granted  an  annuity,  by  way  of  jointure,  to  his  wife,  and 
charged  the  estate  with  portions  for  his  younger  children ;  but  the 
wife  having  died  in  October,  1810,  leaving  a  daughter  Jane 
Marianne,  the  only  issue  of  the  marriage,  the  deed  ceased  to  have 
any  operation. 

Jane  Cowan,  one  of  the  trustees  named  in  the  Act  of  Parliament, 
having  died  before  the  year  1819,  Mr.  Fownes,  one  of  the  solicitors 
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of  William  Hotham  of  Bognor,  was  appointed  a  trustee  in  her      Hotham 
place,  and  deeds  were  executed  in  the  month  of  February,  1819,  somervillb 
whereby  the  estate,  formerly  vested  in  William  Hotham  of  Bognor, 
William  Hotham  of  York,   and  Jane  Cowan    was   conveyed    to 
William  Hotham  of  Bognor,  William  Hotham  of  York,  and  James 
Somerville  Fownes  (i). 

The  deeds  had  passed  from  the  possession  of  White  and  Fownes 
into  the  possession  of  Fownes  and  White,  *who  had  succeeded  to      [  •362  ] 
their   business,    and  were    held   by   Fownes    and   White  as   the 
solicitors  of  William  Hotham  of  Bognor. 

William  Hotham  of  Bognor  was  about  to  marry  again ;  previously 
to  his  doing  so,  and  in  order  to  make  provision  for  his  daughter  and 
only  child  of  his  first  marriage,  and  to  provide  a  jointure  for  his 
intended  wife,  and  portions  for  the  younger  children  of  his  second 
marriage,  he,  by  an  indenture  dated  the  26th  day  of  February, 
1819,  charged  the  estate  with  the  sum  of  2,000Z.,  as  the  portion  of 
his  daughter  Jane  Marianne ;  and  pursuant  to  his  power,  and  for 
better  securing  the  payment  of  the  2,000Z.,  he  demised  the  estate  to 
James  Somerville  Fownes  and  Eichard  Samuel  White,  for  the  term 
of  500  years,  on  trust  to  raise  the  2,000/.,  with  a  proviso  for  the 
cesser  of  the  term  when  the  trusts  should  be  performed. 

By  this  deed  Messrs.  Fownes  and  White,  who  were  the  solicitors 
of  William  Hotham  of  Bognor,  and  who  held  the  deeds  for  him, 
became  the  trustees  of  the  term  of  500  years,  for  securing  payment 
of  the  daughter's  portion ;  but  the  acceptance  of  the  trust  did  not 
vary  the  custody,  which  remained,  as  before,  in  the*  hands  of 
Fownes  and  White,  as  the  solicitors  of  William  Hotham  of  Bognor. 

In  pursuance  of  arrangements  made  on  the  second  marriage  of 
William  Hotham  of  Bognor,  a  deed,  dated  the  20th  of  March,  1819, 
was  prepared.  It  was  not  executed  till  some  years  afterwards, 
when  circumstances  had  in  some  respects  changed.  The 
eflfect  ultimately  was  to  secure  a  jointure  of  60Z.  a  year  to  the 
second  wife,  and  portions  for  the  younger  children  of  the  second 
marriage ;  and  for  these  purposes,  a  term  of  600  years  was  vested 
in  Henry  Usbome  and  Fulwer  Craven,  ♦in  trust  to  secure  the  [  •aea  1 
jointure  and  the  portions  subject  to  prior  charges. 

Of  the  second  marriage  there  were  three  children,  the  petitioner 

William  Beaumont  Hotham,  Eichard  Henry  a  younger  son,  and 

Georgiana  an  only  daughter ;  and,  under  these  circumstances,  the 

estate,  subject  to  a  fee-farm  rent,  stood  limited  to  William  Hotham 

(1)  He  afterwards  took  the  name  of  Somerville, 


518  1842.     CH.     5  BEAT.  860—861.  IR.r. 


HoTHAM  W.  wap  not  entitled  to  hold  the  deeds  for  the  trustees  of  the  tenn  of  fiOO 
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OMEBViLLE.  f,.^,^   ^^le  Covenant,  and   that  he  had   no  right   to  require  them  to  l^' 

delivered  to  the  receiver  in  the  cause. 

The  circumstances  of  this  case  are  fully  detailed  in  the  judgment 
of  the  Court. 

Mr.  Pnnherton  and  Mi\  Glastse,  for  the  petitioner  William  B. 
Hotham. 

Mr.  Kindfrslr^j  and  Mr.  Faber,  for  other  parties  supported  the 
petition. 

Mr.  Bigg,  for  Mr.  Fulwer  Craven. 

Mr.  Tinney  and  Mr.  Uallett,  for  Mr.  White,  in  opposition. 

Mr.  Pffnberton,  in  reply. 

The  Master  op  the  Eolls  : 

This  petition  prays  that  the  respondent  may  deliver  up  certain 
deeds  and  documents  to  the  solicitor  of  the  petitioner. 

In  the  year  1808,  the  estate  to  which  the  petitioner  is  entitled, 
was,  under  the  authority  of  an  Act  of  Parliament,  purchased  and 
conveyed  to  William  Hotham  of  Bognor,  William  Hotham  of  York, 
[  *36i  ]  and  Jane  Cowan,  in  *fee,  in  trust  for  the  then  subsisting  uses 
of  the  will  of  Sir  Eichard  Hotham :  viz.,  to  the  use  of  William 
Hotham  of  Bognor  for  life,  with  remainder  to  the  use  of  the  first 
son  of  the  same  William  Hotham  in  tail,  with  other  remainders 
over,  and  there  was  power,  enabling  the  tenant  for  life  to  secure  a 
jointure  for  his  widow,  and  portions  for  his  younger  children. 

On  the  occasion  of  this  purchase,  the  title  deeds  of  the  estate 
were  delivered  to  Messrs.  White  and  Fownes,  as  the  solicitors  of 
William  Hotham  of  Bognor,  the  tenant  for  life. 

In  the  year  1809,  William  Hotham  of  Bognor,  in  pursuance  of 
arrangements  made  on  his  marriage  in  1807,  executed  deeds, 
whereby  he  granted  an  annuity,  by  way  of  jointure,  to  his  wife,  and 
charged  the  estate  with  portions  for  his  younger  children ;  but  the 
wife  having  died  in  October,  1810,  leaving  a  daughter  Jane 
Marianne,  the  only  issue  of  the  marriage,  the  deed  ceased  to  have 
any  operation. 

Jane  Cowan,  one  of  the  trustees  named  in  the  Act  of  Parliament, 
having  died  before  the  year  1819,  Mr.  Fownes,  one  of  the  solicitors 
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of  William  Hotham  of  Bognor,  was  appointed  a  trustee  in  her      Hotham 
place,  and  deeds  were  executed  in  the  month  of  February,  1819,  somebvillb 
whereby  the  estate,  formerly  vested  in  William  Hotham  of  Bognor, 
William  Hotham  of  York,   and  Jane   Cowan    was   conveyed    to 
William  Hotham  of  Bognor,  William  Hotham  of  York,  and  James 
Somerville  Fownes  (i). 

The  deeds  had  passed  from  the  possession  of  White  and  Fownes 
into  the  possession  of  Fownes  and  White,  *who  had  succeeded  to      [  ♦362  ] 
their  business,    and  were    held   by   Fownes    and   White  as   the 
solicitors  of  William  Hotham  of  Bognor. 

William  Hotham  of  Bognor  was  about  to  marry  again ;  previously 
to  his  doing  so,  and  in  order  to  make  provision  for  his  daughter  and 
only  child  of  his  first  marriage,  and  to  provide  a  jointure  for  his 
intended  wife,  and  portions  for  the  younger  children  of  his  second 
marriage,  he,  by  an  indenture  dated  the  26th  day  of  February, 
1819,  charged  the  estate  with  the  sum  of  2,000Z.,  as  the  portion  of 
his  daughter  Jane  Marianne ;  and  pursuant  to  his  power,  and  for 
better  securing  the  payment  of  the  2,000Z.,  he  demised  the  estate  to 
James  Somerville  Fownes  and  Richard  Samuel  W^hite,  for  the  term 
of  500  years,  on  trust  to  raise  the  2,000/.,  with  a  proviso  for  the 
cesser  of  the  term  when  the  trusts  should  be  performed. 

By  this  deed  Messrs.  Fownes  and  White,  who  were  the  solicitors 
of  William  Hotham  of  Bognor,  and  who  held  the  deeds  for  him, 
became  the  trustees  of  the  term  of  500  years,  for  securing  payment 
of  the  daughter's  portion ;  but  the  acceptance  of  the  trust  did  not 
vary  the  custody,  which  remained,  as  before,  in  the*  hands  of 
Fownes  and  White,  as  the  solicitors  of  William  Hotham  of  Bognor. 

In  pursuance  of  arrangements  made  on  the  second  marriage  of 
William  Hotham  of  Bognor,  a  deed,  dated  the  20th  of  March,  1819, 
was  prepared.  It  was  not  executed  till  some  years  afterwards, 
when  circumstances  had  in  some  respects  changed.  The 
effect  ultimately  was  to  secure  a  jointure  of  60Z.  a  year  to  the 
second  wife,  and  portions  for  the  younger  children  of  the  second 
marriage ;  and  for  these  purposes,  a  term  of  600  years  was  vested 
in  Henry  Usbome  and  Fulwer  Craven,  *in  trust  to  secure  the  [  ♦363  ] 
jointure  and  the  portions  subject  to  prior  charges. 

Of  the  second  marriage  there  were  three  children,  the  petitioner 

William  Beaumont  Hotham,  Richard  Henry  a  younger  son,  and 

Georgiana  an  only  daughter ;  and,  under  these  circumstances,  the 

estate,  subject  to  a  fee-farm  rent,  stood  limited  to  William  Hotham 

(1)  He  afterwards  took  the  name  of  Somerville. 
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Patebson 

c. 

Long. 


a  necessary  party,  and  could  not  properly  be  made  a  party,  as  he 
was  not  a  party  to  the  defendant's  contract  (i). 

The  Mastbb  of  thb  Bolls  : 

If  there  is  to  be  a  specific  performance  of  the  contract,  the  pur- 
chaser of  lot  2  will  be  bound  to  concur  in  the  assignment,  but  is  it 
necessary  that  he  should  be  a  party  to  all  the  litigation  between 
the  vendor  and  the  purchaser  of  lot  1  ?  I  think  not ;  besides  this, 
the  bill  alleges  that  he  is  ready  to  concur.  Although  it  might,  by 
possibility,  become  necessary  hereafter  to  compel  him  to  join  in  the 
assignment,  still,  I  see  no  reason  for  making  him  a  party  to  a  suit 
until  that  necessity  arises. 

The  demurrer  miist  he  overruled. 


1842. 
Feb,  28. 

RolU  CouH, 

Lord 
Lanodale, 

M.R. 

[188] 


ALDKIDGE  v.   WESTBROOK 
PARSONS   V.  WESTBROOK. 

(5  Beav.  188—193.) 

A.  being  entitled  to  a  moiety  of  an  estate,  covenanted  to  settle  it  on 
himself  for  life,  with  remainder  to  his  wife  and  children.  He  afterwards 
purchased  the  other  moiety  from  his  brother  B.,  and  mortgaged  the 
entirety  to  B.  who,  having  no  notice,  obtained  priority  over  the  wife  and 
children  of  A.  By  the  wiU  of  B.  the  mortgage  was  given  to  his  widow  C. 
for  life,  with  remainder  to  A.  absolutely.  A.  died,  and  C,  by  virtue  of  the 
mortgage,  received  the  rents  of  the  entirety  to  the  disappointment  of  the 
wife  and  children  of  A.  C.  afterwards  died.  Held,  that  the  widow  and 
children  of  A.  had  no  equity  as  against  the  general  creditors  of  A.  to  have 
a  lien  on  the  second  moiety  of  the  estate,  to  recoup  the  loss  sustained  by 
them  by  C.'s  receiving  the  rents  of  the  moiety  of  the  estate  bound  by  the 
settlement,  from  the  death  of  A.  to  the  deatii  of  C,  but  that  they  must 
come  in  as  specialty  creditors  under  the  covenant. 

A  mortgagee  filing  a  biU  for  the  benefit  of  himself  and  the  other  creditors 
of  the  deceased,  is  entitled  to  payment  of  his  mortgage  money  out  of  the 
mortgaged  estate,  before  payment  of  the  costs  of  suit. 

Thb  second  of  these  two  suits  was  filed  on  behalf  of  the 
creditors  of  Richard  Aldridge.  The  first  suit  was  instituted  by 
his  children,  to  have  the  benefit  of  articles  entered  into  by  him  on 
his  marriage. 

It  appeared,  that  Richard  Aldridge  and  his  brother  James 
Aldridge  were  equally  entitled  to  an  estate  called  Woodmacotes, 
which,  in  1792,  they  mortgaged  for  1,200Z.  to  a  Mr.  Lee. 

Richard  Aldridge,  being  about  to  marry,  executed  articles  of 

(1)  Wood  v.  White,  48  R  B.  152  (4  My.  &  Or.  460). 
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settlement,  whereby  he  covenanted,  within  three  months,  to  convey     aldbidgb 
his  moiety  of  this  estate  to  trustees,  free  from  incumbrances,  in  westbrook 
trust  for  himself  for  life,  with  remainder  to  his  wife  for  life,  and 
with  remainder  to  the  children  of  the  marriage. 

In  1808.  James  Aldridge  sold  and  conveyed  his  moiety  of  the 
estate  to  Richard,  and  on  the  5th  of  October,  1808,  Richard,  in 
violation  of  the  marriage  articles,  mortgaged  the  entirety  of  the 
estate  to  James  for  securing  1,000Z. 

In  November,  1810,  James  died,  having  by  his  will  given  his  real 
and  personal  estate  to  trustees,  upon  trust  *for  his  wife  Anne  for       [  *189  ] 
life,  and  after  her  death  and  subject,  as  to  his  personal  estate,  to 
some  legacies,  in  trust  as  to  the  whole  of  his  real  and  personal 
estate  for  his  brother  Richard  Aldridge. 

On  the  death  of  James,  Richard  was  indebted  to  him  in  the 
sum  of  1,0002.,  secured  by  the  mortgage,  and  in  the  further 
sum  of  2,0002.,  for  which  he  held  no  security.  An  arrangement 
was  afterwards  entered  into,  by  means  of  which  the  trustees 
of  James  got  in  the  first  mortgage  for  1,200/.,  and  with  it  the 
legal  estate,  and  Richard  executed  to  them  a  mortgage  of  the 
entirety  of  the  estate,  for  securing  to  them  the  sum  of  4,200Z., 
being  the  aggregate*  amount  of  the  first  mortgage  of  1,200/.,  and 
the  two  sums  of  1,000Z.  and  2,0002.  due  from  Richard  to  the  estate 
of  James. 

Neither  James  himself  nor  his  trustees  had  any  notice  of  the 
articles,  and  they  were  consequently  unfettered  thereby.  The 
consequence  was,  that  the  widow  of  James,  who  was  entitled  to  an 
estate  for  life  in  the  mortgage  for  4,2002.  secured  upon  the  entirety 
of  the  estate,  had  the  benefit  of  this  security  from  1810  to  her 
death,  which  had  recently  happened,  and  in  respect  thereof,  she 
received  during  her  life  the  whole  amount  of  the  rents  of  both 
moieties  of  the  estate  in  question. 

Richard  died  on  the  5th  of  September,  1818,  without  having 
performed  the  covenant  contained  in  the  marriage  articles.  Upon 
his  death  his  widow  and  children  would,  if  Richard  had  duly  per- 
formed the  marriage  articles  and  had  not  mortgaged  the  estate, 
have  become  entitled  to  the  receipt  of  a  moiety  of  the  rents  and 
profits  of  the  estate  ;  but  from  1818  to  the  death  of  James's  widow 
in  1841,  their  rights  had  been  defeated  by  the  paramount  claims  of 
the  widow  of  James. 

The  mortgage  for  4,2002.,  though  valid  as  against  the  marriage       [  190 1 
articles  of  Richard,  had  recently,  by  the  death  of  James's  widow, 
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aldbidge     and  under  the  limitations  of  his  will,  fallen  into  and  now  fonned 
Westbbook.    pt^^t  of  the  estate  of  Bichard. 

Some  time  after  the  death  of  Bichard  a  bill  was  filed  on  behalf 
of  his  creditors,  to  obtain  payment  of  their  debts ;  and  two  of  the 
children  of  James  also  filed  another  bill  for  the  purpose  of  having 
the  benefit  of  the  marriage  articles,  and  in  that  suit  it  was  declared 
that  they  were  entitled  to  have  the  benefit  of  the  settlement. 
Under  these  circumstances, 

Mr,  Pemherton  and  Mr.  liandeU,  for  parties  claiming  under 
the  articles,  now  contended,  that  they  had,  as  against  the  general 
creditors  of  Bichard,  an  equity  to  have  the  mortgage  for  4,200/.  kept 
on  foot  for  the  purpose  of  giving  them  a  lien  on  the  second  moiety 
of  tlie  estate,  to  the  extent  of  the  amount  of  the  rents  of  the  firbt 
moiety,  which  through  the  breach  of  trust  of  Bichard  had  been 
received  by  the  widow  of  James,  to  the  disappointment  of  the 
persons  entitled  thereto  under  the  marriage  articles. 

Mr.  Kinder sleyy  for  the  creditors  of  James,  contra,  contended, 
that  the  parties  claiming  under  the  articles  had  no  lien  on  the 
other  moiety  of  the  estate,  and  that  they  must  come  in,  under  the 
covenant,  paii  passu  with  the  other  creditors. 

Mr.  Tinney,  Mr.  Bicsk,  Mr.  'Turner,  and  Mr.  Paton,  for  other 
parties. 

The  Mast£b  of  the  Bolls: 

There  is  some  complication  in  the  facts  of  this  case,  and  I  have 
[  *vj\  ]  certainly  had  some  difficulty  in  clearly  comprehending  *the  effect 
of  those  facts.  [After  stating  the  above  circumstances  his  Lordship 
continued.]  It  has  been  declared,  that  the  widow  and  the  children 
of  Bichard  are  entitled  to  the  benefit  of  the  articles,  or  to  the  first 
moiety  of  the  property,  the  legal  estate  of  which  has  now,  by  the 
death  of  the  widow  of  James,  become  available  for  the  purposes  of 
the  settlement.  The  widow,  therefore,  of  Bichard,  is  now  entitled 
for  her  life  to  receive  the  rents  and  profits  of  that  moiety,  and  after 
her  death  the  children  will  be  entitled  in  remainder.  The  legal 
estate  of  that  moiety  is,  therefore,  entirely  applicable  to  the 
purposes  of  the  settlement;  but  it  appears  that  the  mortgage 
executed  by  Bichard,  comprised  not  only  the  moiety  of  Woodma- 
cotes,  which  was  subject  to  the  articles,  but  also  the  other  moiety 
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of  that  property  which,  at  a  subsequent  period,  Bichard  purchased     aldbidge 

from  James ;  and  the  widow  of  Bichard  now  claims  to  be  entitled  westbrook. 

to  a  lien  upon  that  other  moiety  of  Woodmacotes  for  the  loss  she 

has  sustained.     It  is  said  that  the  mortgage  being  made  for  the 

benefit  of  Bichard,  and  subsisting  as  a  valid  mortgage  at  the  time 

of  the  death  of  James,  when  it  was  disposed  of  by  his  will,  and 

being  afterwards  continued  for  the  benefit  of  the  widow  of  James, 

ought  now  to  be  continued  for  the  benefit  of  the  widow  of  Bichard, 

who,  by  the  act  of  Bichard  in  making  the  mortgage,  enabled  the 

widow  of  James  to  intercept  the  rights  of  the  widow  of  Bichard 

under  the  settlement,  and,  for  a  time,  wholly  to  deprive  her  of  the 

rents  of  a  moiety  of  the  estate,  to  which  under  the  articles  she  was 

entitled. 

Now  what  happened  with  respect  to  that  moiety?  The  mortgage 
debt  was  a  part  of  the  estate  of  James,  By  the  effect  of  thewill  of 
James  that  debt,  as  regarded  the  interest  of  Bichard,  ceased  to  be 
a  debt.  It  was  given  to  Bichard,  who  by  virtue  of  the  mortgage 
was  *a  debtor,  but  by  virtue  of  the  bequest,  became  at  the  same  [  *192  ] 
time  a  creditor.  How  is  that  debt  to  be  kept  up  for  the  purpose  of 
answering  this  claim  ?  I  apprehend  that,  if  it  could  be  done  in 
any  way,  it  would  be,  by  having  the  mortgage,  in  the  first  instance, 
in  some  way  distinguished  from  all  the  other  property,  as  well  of 
Bichard  as  of  James.  In  one  sense,  and  in  one  sense  only,  is  it 
distinguished  from  the  property  of  James,  because,  if  I  understand 
the  matter,  the  other  property  of  James  has  been  administered, 
and  by  virtue  of  the  mortgage,  the  property  has  been  heretofore 
enjoyed  by  his  widow.  On  the  other  hand,  the  mortgage  money 
received  by  Bichard  was  never  kept  separate  or  apart:  it  constituted 
a  debt  due  from  Bichard,  and  not  a  sum  of  money  received  by  him 
and  distinguished  from  the  other  part  of  his  estate,  in  such  a  way 
that  a  lien  could  be  established  upon  it  for  the  benefit  of  his  widow. 

Under  these  circumstances,  I  confess,  though  I  have  been  a  good 
deal  affected  by  the  ingenuity  of  the  argument  employed  in  the 
discussion  of  the  case,  which  has  shown  very  plausible  reasons  for 
it,  and  though  I  have  felt  a  disposition,  which,  I  think,  every  body 
must  feel  to  establish  the  claim  if  it  could  be  effected,  I  cannot  see 
any  mode  of  getting  at  a  distinct  part  of  the  property  of  James,  so  as 
to  make  it  subject  to  this  lien  for  the  benefit  of  the  widow  of  Bichard. 

The  estate  of  Bichard  will  be  administered  according  to  the 
ordinary  rules,  and  this  and  every  other  part  of  his  property  is 
subject  to  debts  and  claims  which  may  be  made  upon  it. 

B.R. — VOL.  LlX.  80 
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r. 
Westbbook. 

[  •193  ] 


The  best  opinion  I  can  form  upon  this  is,  that  I  do  not  think  this 
lien  established,  and  the  widow  must  therefore  come  in  as  a 
specialty  creditor  only,  in  respect  *of  the  violation  of  her  rightts 
under  the  marriage  articles. 

The  Court,  as  I  have  been  informed,  decided  another  point  in  the 
second  suit,  the  Master  of  the  Bolls  holding,  that  where  a 
creditor's  bill  was  filed  by  a  mortgagee  who  was  also  a  creditor  by 
simple  contract,  he  was  entitled  to  payment  of  his  mortgage  money 
out  of  the  mortgaged  estate,  before  the  payment  of  any  part  of  the 
costs  of  the  suit. 


1841. 

Dec.  3,  6. 

1842. 

./a/t.  15,17,18. 

May  10. 

Rolls  Court, 
Lord 

La  NO  DALE, 

M.R. 

[193] 


[  '19^  ] 


WILLATS  V.  BUSBY. 

(5  Beav.  193—200 ;  S.  C.  12  L.  J.  Ch.  105.) 

A  decree  made  in  the  absence  of  a  material  party,  but  without  prejudice 
to  his  rights  and  interests. 

A.  B.  executed  a  voluntary  settlement  of  real  estate  in  faTour  of  hiis 
wife  and  children,  and  afterwards  contracted  to  sell  it  for  valuable 
consideration.  The  purchaser  filled  a  bill  for  specific  performance  againi«t 
the  vendor,  his  wife,  children,  and  the  trustees  in  whom  the  legal  estate 
was  vested.  One  of  the  children  was  out  of  the  jurisdiction,  and  did  not 
appear.  The  Court  decreed  a  specific  performance,  and  ordered  the 
trustees  to  convey  to  the  purchaser,  saving  the  rights  of  the  absent  party. 

In  1812  Edward  Sclater  Busby,  being  seised  of  some  freehold 
property  at  Bethnal  Green,  conveyed  it  by  a  voluntary  post-nuptial 
settlement,  to  trustees,  in  trust  for  his  wife  Janet  Busby,  and 
afterwards  for  the  children  of  their  marriage,  of  whom  there  were 
two,  viz.  David  William  Busby  and  another  son. 

In  1884  Edward  Sclater  Busby  contracted  to  sell  the  same 
property  to  the  plaintiflf  Mr.  Willats.  The  trustees,  however,  who 
had  the  legal  estate,  refusing  to  convey  the  property,  the  plaintiff, 
in  consequence,  filed  *this  bill  for  a  specific  performance  of  the 
contract  against  Edward  Sclater  Busby,  and  wife,  and  their  two 
children,  and  the  trustees  of  the  settlement. 

David  W.  Busby  was  out  of  the  jurisdiction  of  the  Court,  and 
could  not  be  found  so  as  to  be  served  with  process  (i).  The  cause 
was  now  brought  to  a  hearing  without  having  David  W.  Busby 
before  the  Court. 


Mr.  Pnnberion,  Mr.  Kindersley^  and  Mr.  James  Russeli^  for  the 
plaintiff. 

(1)  3  Beav.  420. 
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Mr,    Tinney    and    Mr.    K.    Parker,    for    the    wife    of    the      Willats 
settlor.     ♦     *     *  Busby. 

Mr,  Bethell  and  Mr,  Bacon,  for  the   brother  of  David  W.        [  195  ] 
Busby,  and 

Mr.  Campbell,  for  the  representatives  of  the  surviving  trustees, 
supported  the  objection. 

Mr.  Pemherton,  Mr.  Kindersley,  and  Mr.  James  Russell,  contra. 

*  *  The  Court  cannot  adjudicate  on  the  rights  of  an  absent 
person;  but  that  will  not  prevent  a  decision  of  the  questions 
between  those  who  are  present.     *     *     * 

Mr.  Tinney,  in  reply.     ♦     ♦     *  [  19«  ] 

His  Lordship  [after  referring  to  some  cases  which  had  been         i84i. 
cited  where  the  court  had  declined  to  make  a  decree  affecting  the       DeT^ 

rights  of  absent  parties]  concluded  that  the  objection,  in  this  form,         

was  not  in  the  nature  of  a  preliminary  objection,  and  that  he  must       ^ 
hear  the  cause  and  see  what,  under  the  circumstances,  was  right, 
just,  and  convenient  to  be  done. 

The  cause  was  then  heard  again  upon  the  merits,  and  was  argued 
by  the  same  counsel. 


The  Master  op  thb  Eolls  :  1842. 

May  10. 

When  this  cause  was  brought  on  for  hearing,  an  objection  was        

taken  that  David  William  Busby,  one  of  the  ''^defendants,  was  out       '-       ^ 

r  ^200  1 
of  the  jurisdiction  of  the  Court,  and  that  in  his  absence  no  decree 

could  be  made  against  any  of  the  defendants.     The  objection  being 

overruled,  the  cause  was  heard,  and  it  appeared  to  me  that  the 

plaintiff  was  entitled  to  a  specific  performance  of  the  agreement 

stated  in  the  bill ;  but  that  the  decree  should  be  framed  so  as  to 

leave  to  the  absent  defendant  a  right  of  claiming  any  right  or 

interest  which  he  might  have  in  the  property ;  and  on  consideration 

I  am  of  opinion  that  the  decree  ought  to  contain  a  clause  stating  it 

to  be  without  prejudice  to  any  right  or  interest  in  or  to  the  premises 

comprised  in  the  settlement,  which  may  be  claimed  by  the  defendant 

David  William  Busby.    The  decree  will  therefore  be  as  follows : 

Decree  that  the  agreement  in  the  pleadings  mentioned,  dated  the 

19th  day  of  March,  1884,  be  specifically  performed  and  carried 

30—2 
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WiLLATS 

r. 
Busby. 


into  execution.  And  upon  the  plaintiff  or  the  defendants 
Eushbridge  and  Harcourt,  the  legal  personal  representatives  of  the 
late  plaintiff  Henry  Thomas  Willats,  paying  the  sum  of  3,80W.,  the 
residue  of  the  purchase-money,  it  is  ordered  that  the  representatives 
of  the  surviving  trustee  in  the  indenture  dated  the  12th  day  uf 
February,  1812,  and  all  other  necessary  parties  as  the  Master  shall 
direct,  convey  the  said  premises  to  the  plaintiff.  And  it  is  ordered 
that  the  Master  do  settle  the  conveyance  in  case  the  parties  differ. 
And  in  case  the  Master  shall  find  that  the  said  David  William 
Busby  is  a  necessary  party  to  such  conveyance,  and  the  said  David 
William  Busby  shall  not  come  in  to  execute  the  same,  it  is  ordered 
that  this  decree  be  without  prejudice  to  any  right  or  interest  which 
may  be  claimed  by  the  said  David  William  Busby  in  or  to  the 
premises  comprised  in  the  said  indenture  of  the  12th  day  of 
February,  1812. 


1842. 

Feb,  17,  19, 

26. 

Rolls  Court. 

Lord 
Langdale, 

M.R. 

[201] 


DAVIE8  V.  FISHER  (1). 

(5  Beav.  201—215 ;  S.  C.  11  L.  J.  Ch.  338 ;  6  Jui-.  248.) 

A  testator  gave  his  widow  the  power  of  appointing  his  residuary  estat4^. 
By  her  will,  after  reciting  the  power,  she  declared  that,  in  pursuance  of 
the  power  and  all  other  powers  enabling  her,  for  the  purpose  of  disposing 
of  her  husband's  and  her  own  estate,  she  made  her  will  as  follows  :  sht* 
then  directed  her  debts  to  be  paid,  and  gave  some  legacies ;  and  as  to  all 
the  rest,  &c.  ''of  her  pei-sonal  estate,"  she  bequeathed  the  same  to  A.  and 
B.  upon  trust,  &c. :  Held,  that  the  widow  (who  died  in  1832)  had  thereby 
appointed  the  residuary  estate  of  her  husband. 

A  gift  of  personalty  to  trustees  for  A.  for  life,  and  after  his  death  in 
trust  for  the  children  of  A.  **  as  they  severally  attained  twenty- five  years," 
the  income  to  be  applied  during  their  respective  minoritiee  by  their 
guardian  for  their  maintenance,  &c.,  with  a  gift  over  in  case  no  child  of  A. 
should  live  to  attain  twenty-five.  Held  to  be  vested,  and  not  too 
remote  (2). 

The  testator  James  Pavies,  by  his  will,  dated  the  18th  day  of  Sep- 
tember, 1824,  after  directing  payment  of  all  his  debts,  and  funeral 
and  testamentary  expenses,  and  giving  divers  pecuniary  legacies, 
bequeathed  all  the  residue  of  his  estate,  both  real  and  personal, 
unto  his  wife,  Ann  Davies,  deceased,  her  heirs,  executors,  and 
administrators  absolutely,  and  he  appointed  his  wife  and  William 
Powell  his  executors. 


(1)  General  powers  are  now  exercised 
by  a  residuary  testamentary  disposi- 
tion. See  Wills  Act,  s.  27,  but 
decisions  under  the  old  law  on  the 
testamentary    exercise     of      general 


powers  may  still  be  applicable  to  the 
testamentary  exercise  of  special  powers 
since  the  Wills  Act— O.  A.  S. 

(2)  In  re  MerHn  [1891]  3  Ch.  197, 
60  L.  J.  Ch.  671,  65  L.  T.  186. 
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On  the  20th  of  September,  1824,  the  testator  made  the  following       davies 
codicil  to  his  will.     "  Whereas  by  my  will  as  aforesaid,  bearing  date      fisher. 
the  18th  day  of  September  in  the  year  1824,  I  have  directed  my       [  202  ] 
wife,  A.nn  Davies,  to  be  my  residaary  legatee :  in  case  she  the  said 
Ann    Davies   dies  without  making  a  will    after  my  decease,  the 
remainder  of  all  my  property,  whatsoever  it  may  consist  in,  whether 
bank,  consolidated,  funded  property,  houses,  furniture,  plate,  books, 
linen,  wearing  apparel,  &c.,  to  be  equally  divided,  share  and  share 
alike,  among  my  brother  William  Davies'  four  children,  as  named : 
William  Davies  junior,  James  Davies  junior,  Martha  Ann  West, 
and  Mary  Davies,  or  to  as  many  of  the  aforesaid  children  as  may 
be  living  at  the  decease  of  the  said  Ann  Davies.     Likewise  I  direct 
and  appoint  William  Davies  junior  my  residuary  legatee  instead  of 
my  wife,  Ann  Davies,  and  the  forenamed  William  Powell." 
The  will  and  codicil  were  unattested. 

The  testator  died  in  December,  1824.  His  wife,  who  survived 
him,  made  her  will  dated  in  April,  1832,  and  thereby,  after  reciting 
that  the  testator,  James  Davies,  her  late  husband,  did  by  his  afore- 
said will  and  codicil  appoint  her  his  residuary  legatee,  and  direct 
in  case  of  her  death,  without  making  a  will  after  his  decease,  that 
his  nephew,  William  Davies  the  younger,  should  be  his  residuary 
legatee,  she  the  said  Ann  Davies,  in  pursuance  of  the  power  and 
authority  given  and  reserved  to  her  in  and  by  the  will  of  James 
Davies  the  elder,  and  of  all  other  powers  and  authorities  in  anywise 
enabling  her,  did,  for  the  purpose  of  disposing  of  all  the  estate  of 
her  said  late  husband,  James  Davies,  over  which  she  had  any  dis- 
posing power,  and  also  of  all  her  own  estate  and  effects  whatsoever 
and  wheresoever,  make  her  last  will  and  testament  in  manner 
•following  (that  is  to  say)  :  First,  she  appointed  James  Fisher  and  [  •203  ] 
William  Powell  executors  of  her  said  will ;  and  after  directing  pay- 
ment of  her  debts,  and  funeral  and  testamentary  expenses,  she 
bequeathed  to  James  Davies,  the  younger,  a  legacy  of  2,000/.  Three 
per  cent.  Consolidated  Bank  Annuities,  and  to  James  Fisher  and 
William  Powell  the  sum  of  4,000/.  Three  per  cent.  Consolidated  Bank 
Annuities  upon  trusts  therein  mentioned,  for  Martha  Ann  West  and 
her  children  therein  mentioned;  and  after  bequeathing  several 
annuities  and  legacies,  and  directing  her  executors  to  appropriate  so 
much  stock  out  of  her  residuary  estate  as  would  be  sufficient,  in 
point  of  yearly  income,  to  answer  the  same  annuities,  and  directing 
that  from  the  decease  of  the  respective  annuitants  the  same  should 
sink  into  and  form  part  of  her  residuary  estate,  she  bequeathed  to 
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DAviEs  James  Fisher  and  William  Powell  her  three  leasehold  messaages 
Fisher.  ^^^  premises,  situate  in  Park  Street,  Islington,  for  all  her  estate 
therein,  upon  trust  to  sell  the  same,  and  apply  the  produce  upon 
the  same  trusts  as  were  thereinafter  declared  concerning  her 
residuary  personal  estate ;  and  as  to  all  the  residue  of  her  personal 
estate  whatsoever,  and  wheresoever,  and  of  what  nature  or  kind 
soever  not  specifically  bequeathed  or  disposed  of  by  her  will,  she 
bequeathed  the  same  unto  James  Fisher  and  William  Powell,  upon 
trust  to  sell,  get  in,  and  convert  into  money  the  whole  of  her  per- 
sonal estate,  or  such  part  thereof  as  should  not  consist  of  money  in 
the  funds  or  on  Government,  or  real,  or  leasehold  securities,  and 
out  of  the  produce  thereof  to  pay  her  debts,  funeral  and  testamen- 
tary expenses,  and  pecuniary  legacies,  and  make  the  appropriations 
necessary  for  answering  the  said  annuities.  And  upon  trust  to 
invest  the  clear  surplus  monies  arising  from  her  residuary  estate, 
including  the  proceeds  of  the  said  leasehold  houses,  in  manner 
[  *204  ]  therein  mentioned.  And  she  directed  *her  trustees  to  stand 
possessed  of  her  residuary  estate,  including  the  proceeds  of  her  said 
leasehold  houses,  and  the  investments  thereof,  upon  trust  during  the 
life  of  William  Davies  the  younger,  to  pay  the  income  thereof  unto 
William  Davies  the  younger,  and  from  and  after  his  decease  in 
trust  for  the  children  of  the  said  William  Davies  the  younger,  as 
they  severally  attained  the  age  of  twenty-five  years,  equally  to  be 
divided  between  them  if  more  than  one,  and  if  but  one,  then  the 
whole  to  such  one  child,  the  income  to  be  applied  during  their 
respective  minorities  by  the  guardian  for  the  time  being  of  the  said 
children  or  child  for  their  respective  support,  maintenance,  and 
education.  And  in  case  no  child  of  the  said  William  Davies  should 
live  to  attain  the  age  of  twenty-five  years,  then  in  trust  for  the 
children  of  the  said  James  Davies  the  younger,  as  they  severally 
attained  the  age  of  twenty-five  years,  equally  to  be  divided  between 
them  if  more  than  one,  and  if  but  one,  the  whole  to  such  one  child, 
the  income  to  accumulate  in  the  intermediate  time,  and  be  paid 
with  the  principal.  And  in  case  no  child  of  the  said  James  Davies 
the  younger  should  attain  the  age  of  twenty-five  years,  then  in  trust 
for  the  children  of  Martha  Ann  West,  as  they  severally  attained  the 
age  of  twenty-five  years,  equally  to  be  divided  between  them  if  more 
than  one,  and  if  but  one,  the  whole  to  such  one  child,  the  income 
to  accumulate  in  the  intermediate  time,  and  be  paid  with  the 
principal ;  with  a  limitation  over  in  the  case  of  Martha  Ann  West 
having  no  child  who  should  live  to  attain  the  age  of  twenty-five  years. 
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The  testatrix  afterwards  made  a  codicil  to  her  will,  dated  the  6th       Davibs 
of  May,  1882,  and  thereby  gave  certain  specific  parts  of  her  personal      fisheb. 
estate  to  the  persons  therein  named,  but  she  did  not  otherwise 
revoke  or  alter  her  will. 

The  testatrix  died  in  June,  1882,  and  William  Davies  the  [205] 
younger  having  died  in  1834,  this  bill  was  filed  by  his  children, 
insisting  that  they  took  vested  interests  in  the  residuary  estate 
bequeathed  by  the  will  of  Ann  Davies,  including  therein  the  resi- 
duary estate  of  the  testator :  that  they  were  entitled  to  the  payment 
thereof  at  twenty-five,  and  to  have  the  income  applied  for  their 
mamtenance  during  their  minority. 

Mr.  Pemberton  and  Mr.  Keene,  for  the  plaintiffs,  contended 
that  the  gift  to  them,  though  given  ''  as  they  severally  attained  the 
age  of  twenty-five  years,"  was,  nevertheless,  a  valid  vested  interest, 
the  dividends  being  payable  to  them  in  the  meantime :  Skey  v. 
Barnes  (i),  Jones  v.  Mackilwain  (2),  Murray  v.  Addenbrook  (3), 
Bland  v.  IVilliains  (4),  Vivian  v.  Mills  (5),  Blease  v.  Burgh  (6), 
Saunders  v.  Vautier  (7).  They  argued  also,  that  William  Davies 
the  younger  was  the  substituted  residuary  legatee,  and  took  in 
preference  of  the  widow. 

Mr.  Hardy,  for  the  representatives  of  William  Davies  the 
younger : 

In  no  case  can  the  representatives  of  Mrs.  Davies  be  entitled,  for 
the  testator  appointed  William  Davies  junior  ''his  residuary 
legatee  instead  of  his  wife." 

Mr.  Chandless  and  Mi'.  Iloare,  for  William  Powell,  one  of  the 
executors  of  the  widow,  and  the  surviving  executor  of  the 
testator : 

♦     *     The  limitation  over  is  simply  void  as  inconsistent  with  the       [  -06  ] 
previous  absolute  estate :  Koss  v.  Ross  (s).     *     *     * 

Mr.  Koupell  and  Mr.  Biltoii,  for  the  executors  of  James  Davies, 
and  for  his  child  [cited  Lewis  v.  Lewellyn  (9),  Napier  v.  Najner  (10), 

(1)  17  K.  R.  91  (3  Mer.  335).  (7)  o4  R.  R.  286  (Cr.  &  Ph.  240). 

(2)  25  R.  R.  32  (I  Rum.  220).  (8)  20  R.  R.  263  (1  Jac.  &  W.  154). 

(3)  28  R.  R.  144  (4  Ru88.  407).  (9)  23  R.  R.  201  (T.  &  R.  104). 

(4)  41  R.  R.  93  (3  My.  &  K.  411).  (10)  27  R.  R.  144  (I  Sim.  28),  and 

(5)  49  R.  R.  372  (1  Beav.  315).  see  Hughes  v.  Turner,  41  R.  R.  171  (3 

(6)  50  R.  R.  165  (2  Beav.  221).  My.  &  K.  666). 


472  1842.     CH.     5  BEAV.  206—207.  iB.b. 


Daviks       Bradh/  v.  Westcott  (i)y  and  other  cases  where  a  power  was  held 
FiBHKB.      iiot  to  be  exercised  by  will]. 


Mr.  Kindersley  and  Mi\  George  Turner,  for  the  next  of  kin  of 
Ann  Davies,  the  widow : 

The  property  belonged  absolutely  to  Mrs.  Davies,  under  the  will 
of  her  husband.  There  was  an  absolute  gift  to  her  in  the  first 
instance,  which  has  not  been  cut  down,  for  the  gift  to  the  children 
'*  as  they  attained  twenty-five  "  is  void.  This  has  been  settled  by 
a  long  series  of  decisions ;  Leake  v.  Robinson  (2),  Bull  v.  Pritckard  (3), 
Vawdry  v.  Oeddes  (4),  Ring  v.  Hardwick  (5),  Newman  v.  Neinnan  (6). 
The  direction  for  maintenance  is  insufficient  to  make  it  vest; 
[  ♦207  ]  Batsford  v.  Kebbell  (7) ;  the  *maintenance  is  given  merely  during 
the  minorities  of  the  children,  so  that  during  the  period  which 
might  elapse  between  their  attaining  twenty-one,  and  their  attaining 
twenty-five,  there  is  no  gift  to  them  of  the  dividends. 

The  property  has  been  validly  appointed  to  Mrs.  Davies' 
executors,  and  the  gift  to  the  children  being  void,  the  executors 
are  trustees  for  the  next  of  kin  of  Mrs.  Davies :  Goodere  v.  Lloyd  (s). 

Again,  the  contingency  has  not  happened  upon  which  the 
property  was  given  over  by  the  will  of  the  testator  to  the  children 
of  William  Davies  the  younger,  for  the  widow  did  not  **  die  without 
making  a  will : "  Scott  v.  Bargeman  (9). 

William  Davies  was  substituted,  not  for  Mrs.  Davies,  but  for  Mrs. 
Davies  and  William  Powell  who  were  executors,  and  the  testator 
could  not  therefore  have  intended  him  to  take  as  residuary  legatee. 

Mr.   Tinney,    Mr.   Wood,  Mr.   Spence,  Mr.  Bacon  and   Mr. 
Blower,  for  other  parties. 

Mr.  Pemberton,  in  reply. 

Feb.  26.       The  Mastbb  of  the  Eolls  : 

In  this  cause  the  principal  question  depends  upon  the  construction 
which  ought  to  be  given  to  the  residuary  bequest  contained  in  the 
will  of  Ann  Davies. 

James  Davies,  by  his  will  dated  the  18th  September,  1824,  gave 

(1)  9  R.  R.  207  (13  Ves.  446).  (6)  51  R.  R.  206  (10  Sim.  61). 

(2)  16  R.  R.  168  (2  Mer.  363.  (7)  4  R.  R.  15  (3  Vee.  363). 

(3)  25  R.  R.  27  (1  Ruse.  213).  (8)  30  R.  R.  214  (3  Sim.  638). 

(4)  32  R.  R.  196  (1  Russ.  &  M.  203).  (9)  2  P.  Wme.  69. 
(o)  50  R.  R.  202  (2  Beav.  352). 
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his  residuary  estate  to  his  wife  Ann  Davies  absolutely  for  ever ;       Davies 
and  by  a  codicil,  dated  two  days  *afterward8,  namely,  the  20th      fishek. 
September,  1824,  he  directed  that  if  she  died  without  making  a       [  *208  ] 
will,  the  remainder  of  his  property  should  be  equally  divided 
among  his  brother  William  Davies'  four  children. 

James  Davies  died,  leaving  his  wife  surviving  him,  and  she  was 
absolutely  entitled  to  dispose,  by  her  own  will,  of  the  residuary 
estate  bequeathed  to  her  by  her  husband's  will. 

By  her  will,  dated  the  4th  April,  1882,  she  recited  the  will  of 
her  husband,  and  declared  her  purpose  to  dispose  of  all  his  estate, 
and  also  all  her  own  estate ;  and  having  thus  declared  her  purpose, 
she  proceeded,  without  making  any  distinction  between  his  estate 
and  her  own,  to  dispose  of  the  whole,  as  if  it  had  been  hers  alone, 
and  I  think  that  she  has  done  it  in  a  manner  sufficient  to  pass  both. 
After  giving  several  legacies,  she  gave  the  residue  and  remainder 
of  her  personal  estate  to  Fisher  and  Powell,  upon  trust,  to  sell :  to 
pay  her  debts  and  pecuniary  legacies  :  to  set  apart  suffiicent  sums 
to  answer  the  annuities :  to  invest  the  surplus  in  their  joint  names, 
and  stand  possessed  of  the  securities  on  which  the  same  should  be 
invested,  in  trust,  during  the  life  of  W.  Davies,  to  pay  the  interest, 
dividends  and  annual  produce  of  her  residuary  personal  estate 
to  him,  and  she  then  proceeds  as  follows:  ''And  from  and  after 
the  decease  of  the  said  W.  Davies,  in  trust  for  the  children  of 
the  said  W.  Davies,  as  they  severally  attain  the  age  of  twenty-five 
years,  equally  to  be  divided  between  them  if  more  than  one,  and  if 
but  one,  then  the  whole  to  such  one  child ;  the  income  to  be  applied 
daring  their  respective  minorities,  by  the  guardian,  for  the  time 
being,  of  the  said  children  or  child  for  their  *respective  support,  [  •20tf  ] 
maintenance,  and  education.  And  in  case  no  child  of  the  said 
W.  Davies  shall  live  to  attain  the  age  of  twenty-five  years,  then 
in  trust  for  the  children  of  James  Davies,"  in  manner  therein 
mentioned. 

The  question  is,  whether  the  gift  to  the  children  of  W.  Davies 
is  void  for  remoteness,  and  it  is  necessary  to  consider :  first,  the 
effect  of  the  direction  to  divide  between  the  children  as  they 
severally  attained  the  age  of  twenty-five  years  ;  secondly,  the  effect 
of  the  direction  to  apply  the  interest  during  the  minorities  of  the 
children  for  their  support,  maintenance,  and  education ;  and, 
thirdly,  the  effect  of  the  gift  over. 

As  to  the  first  point,  I  think  that  if  the  directions  to  divide  had 
stood  alone,  the  gift  would  have  been  too  remote.    In  this  case,  as 
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Davies  in  Leake  v.  Robinson  (i),  it  is  only  through  the  medium  of  the 
Fisher.  directions  given  to  the  trustees,  that  we  can  ascertain  who  were 
the  persons  intended  to  take,  and  what  benefits  were  intended  for 
them.  And  the  trust  is  for  all  the  children  of  W.  Davies  as  they 
severally  attain  the  age  of  twenty-five  years;  none  were  to  be 
excluded,  and  none  to  have  any  thing  till  the  age  of  twenty-five 
years  was  attained.     This  would  be  too  remote.     But, 

Secondly,  expressions  of  this  kind  of  themselves,  importing  a 
postponement  of  the  vesting,  may  be  so  controlled  by  other 
expressions  and  circumstances,  as  to  postpone  payment  or  posses- 
sion only  and  not  the  vesting;  and  it  has  been  held,  that  a 
direction  to  apply  the  interest  for  the  benefit  of  the  legatee,  affords 
evidence  of  intention  to  vest  the  capital ;  and  it  has  not  been 
L  *2io  ]  disputed,  that  if  the  testator  had  directed  the  whole  '''interest  to 
be  applied  for  the  benefit  of  the  legatees,  during  the  whole  time 
between  the  death  of  the  tenant  for  life  and  the  time  of  payment, 
and  if  there  had  been  no  gift  over,  it  must  have  been  held  that 
the  capital  was  vested  ;  but  in  this  case,  as  the  direction  does  not 
extend  to  the  whole  time,  but  is  confined  to  the  minorities  of  the 
children,  and  as  the  application  is  to  be  by  the  guardian,  for  the 
support,  maintenance,  and  education  of  the  children,  it  was  argued 
that  the  interval  between  the  twenty-first  and  twenty-fifth  year  of 
each  child,  during  which  there  is  no  direction  to  apply  the  interest, 
prevents  the  direction  from  being  considered  as  a  direction  to 
apply  the  whole  interest,  and,  therefore,  does  not  afford  the 
presumption  that  the  whole  was  intended  to  vest. 

In  Hoath  v.  Hoath{2)y  Walcott  v.  HcM{3),  Murray  v.  Adden- 
brook  (4),  and  many  other  cases,  the  direction  was  to  apply  the 
whole  interest ;  and  the  gifts  were  held  to  be  vested.  In  Leake  v. 
liobinson  (i),  and  Bull  v.  Pritchard  (5),  the  trustees  had  authority 
or  power  to  apply  the  interest,  or  so  much  as  they  should  think 
proper,  or  so  much  as  they  might  deem  necessary  towards  the 
maintenance  of  the  children,  and  in  Vawdry  v.  Geddes  (6),  the 
interest  was  at  the  discretion  of  the  executors  to  be  applied  in  the 
maintenance  of  the  children,  or  accumulated  for  their  benefit  until 
they  should  severally  attain  twenty-two  years  of  age,  and  in  these 
cases  it  was  held,  notwithstanding  the  power,  authority,  or  direc- 
tion to  apply  the  interest  or  part  of  it  to  the  maintenance  of  the 

(1)  16  E.  R.  168  (2  Mer.  363).  (5)  25  R.  R.  27  (1  Ruse.  213). 

(2)  2  Br.  0.  C.  4.  (6)  32  R.  R,  196  (1  Rusa.  &  My. 

(3)  2  Br.  C.  C.  305.  203). 

(4)  28  R.  R.  144  (4  Russ.  407). 
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children,  that  it  was  the  vesting,  and  not  merely  the  possession  or       Davies 
time  of  payment  which  was  postponed.  Fisher. 

But  too  much  reliance  must  not  be  placed  on  the  expression  **  the  [  211  ] 
whole  interest,**  which  has  been  used  in  some  of  the  cases.  In 
Lane  v.  Gotidge  (i)  901.  a  year,  part  of  the  interest  was  given  to  an 
annuitant  for  life.  In  Jones  v.  Mackilwain  (2)  an  annuity  of  1002. 
was  given  out  of  the  interest  to  the  father  of  the  children,  and  in 
Bland  v.  Williams  (3),  there  was  a  direction  and  not  a  mere  power 
or  authority  to  apply  the  interest,  or  a  sufficient  part  thereof  for 
the  maintenance  of  the  children,  and  to  transfer  the  capital,  with 
BO  much  of  the  interest  as  should  not  be  applied  in  maintenance, 
to  the  children,  when  and  as  they  should  attain  twenty-four  years, 
and  in  those  cases  the  gifts  were  held  to  be  vested. 

I  have  found  no  case  precisely  like  the  present,  in  which  payment 
being  postponed  beyond  minority,  the  express  direction  to  apply 
the  interest  extends  only  to  the  minority.  The  case  is,  that  the 
testatrix,  having  expressed  a  trust  as  to  her  residuary  estate  for  the 
children  of  William  Davies,  makes  no  distinct  gift  of  interest,  but 
proceeding  as  if  she  had  already  done  what  was  requisite  to  entitle 
the  children  to  the  interest,  she  directs  the  interest  to  be  applied 
for  their  support,  maintenance,  and  education  by  the  guardian 
during  their  minorities.  She  appears  to  me  to  express  herself  as 
if  she  considered  the  children  entitled  to  the  interest  by  the 
direction  to  divide  the  capital  at  a  future  period.  She  did  not 
consider  the  interest  and  the  capital  to  be  blended  together,  but  on 
the  contrary,  so  expresses  herself,  as,  by  the  direction,  to  imply  a 
gift  to  the  children  of  the  benefit  or  enjoyment  of  the  interest 
immediately  after  the  death  of  the  tenant  for  life.  The  inference 
or  implication  arises  from  the  direction  to  apply  the  interest,  *and  [  ^212  ] 
although  the  direction  is  limited  to  the  minorities,  it  is  not 
necessary,  or  I  think  reasonable  to  limit  the  inference  or  the 
implication  in  like  manner,  or  to  the  mere  time  to  which  the 
direction  applies.  There  is  a  gift  payable  at  a  future  time,  and  a 
direction  showing  that  the  donees  are  to  have  the  benefit  of  the 
interest  on  the  death  of  the  tenant  for  life.  This  direction 
expresses  that,  during  the  minorities,  the  interest  is  to  be  applied 
by  the  guardian  for  support,  maintenance,  and  education,  and  there 
is  no  express  direction  as  to  the  application  of  the  interest  after 
the  minorities  have  ceased.      At  that  time  the  mode  of  enjoyment 

(1)  7  E.  R.  163  (9  Ves.  229).  (3)  41  E.  E.  93  (3  My.  &  K.  411). 

(2)  25  E.  E.  32  (1  Euss.  220). 
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davies  expressly  directed  will  cease,  bat  I  do  not  think  that  it  is  therefore 
Fisher.  to  be  concluded  that  there  is  to  be  no  enjoyment,  and  on  this  part 
of  the  case  it  appears  to  me,  that  the  second  part  of  the  residuary 
bequest,  the  direction  as  to  the  application  of  the  interest,  qualifies 
the  first  direction  for  the  division  of  the  residue,  and  that  the 
result  of  the  direction  to  divide,  followed  by  the  direction  to  apply 
the  income,  would,  without  more,  be  to  give  vested  interests  in  the 
residue  to  the  children  of  William  Davies. 

Thirdly.  But  then  it  is  argued  that  the  gift  over  is  wholly 
inconsistent  with  that  conclusion,  and  shows  that  the  testatrix 
could  not  have  intended  to  give  vested  interests.  The  argument 
rests  entirely  upon  dicta  of  Sir  John  Leach,  in  the  cases  of  Vawdry 
V.  Geddes  (i)  and  Bland  v.  WiUiatns  (2). 

In  Vawdry  v.  Geddes,  that  learned  Judge  is  reported  to  have 
expressed  himself  thus  :  ''If  the  whole  interest  had  been  expressly 
given  to  the  children  until  they  attained  twenty-two,  I  do  not  agree 
[  •2i»  ]  that  the  shares  of  *the  children  would  therefore  have  vested  subject 
to  be  devested ;  the  case  of  Batsford  v.  KebbeU,  which  is  referred  to 
by  Sir  W.  Grant  in  Leake  v.  Robinson,  is  an  authority  directly  in 
point  against  that  proposition.  Where  interim  interest  is  given, 
it  is  presumed  that  the  testator  meant  an  immediate  gift,  because, 
for  the  purpose  of  interest,  the  particular  legacy  is  to  be  imme- 
diately separated  from  the  bulk  of  the  property;  but  that  pre- 
sumption fails  entirely,  when  the  testator  has  expressly  declared 
that  the  legacy  is  to  go  over,  in  case  of  the  death  of  the  legatee, 
before  a  particular  period,"  and  in  Blandy.  Williams,  he  is  reported 
to  have  said,  that  "  if  the  gift  over,  is  simply  upon  the  death  under 
twenty-four,  the  gift  could  not  vest  before  that  period." 

It  is  to  be  observed,  that  in  neither  of  these  cases  did  the  facts 
require  any  decision  upon  the  points  to  which  the  dicta  related. 

In  Vawdj-y  v.  Geddes,  the  gift  over  to  the  surviving  children  of 
any  sister  was  upon  the  death  of  any  of  such  children  without 
leaving  issue ;  and  the  gift  over  to  the  surviving  sisters  and  their 
children  or  issue,  was  upon  the  death  of  all  the  children  of  any  of 
his  sisters  without  issue.  The  question  related  to  a  share  of 
residue,  not  to  a  particular  legacy,  and  there  was  no  distinct  gift  of 
interest  as  in  Batsford  v.  Kebbell,  but  a  direction  to  apply  or 
accumulate  the  interest  till  the  age  of  twenty-two. 

In  Bland  v.  WilliamSy  the  gift  over  was  upon  the  death  under 
twenty-four  without  leaving  issue,  and  the  gift  was  held  to  be  vested. 
(1)  32  R.  E.  196  (1  Russ.  &My.  207).         (2)  41  R  R.  93  (3  My.  &  K.  411). 


▼oi..  ux.]  1842.     CH.     5  BEAV.  218—215.  477 

The  proposition  which,  in  argument,  was  founded  upon  these       Davies 
dicta  of  Sir  John  Leach  is,  that  in  a  case  ^where  there  is  a  gift       fisher. 
payable  at  a  future  time,  in  terms  which  in  themselves  import      [  *2i4  ] 
contingency,  and  .a  subsequent  direction  to  apply  the  interest,  in  a 
manner,  which,  notwithstanding  the  contingent  form  of  the  gift, 
would,  in  the  absence  of  any  gift  over,  vest  the  legacy,  the  mere 
circumstance  of  a  gift  over,  simply  on  the  death  before  the  time  of 
payment,  does  of  itself  prevent  the  vesting. 

In  ordinary  cases,  a  gift  over  upon  a  contingency  does  not 
prevent  vesting  in  the  first  donee,  for,  although  it  is  reported  that 
in  the  case  of  Scott  v.  Bargeman  (i),  Lord  Macclbsfibld  stated  the 
reason  for  his  decision  to  be,  that  the  shares  of  the  legatees  did  not 
vest  absolutely  in  any  of  them,  in  regard  it  was  possible  all  might 
die  under  twenty-one  or  marriage,  in  which  case  it  was  devised 
over,  yet  in  Skey  v.  Barnes  (2)  Sir  William  Grant  observed,  that 
the  reason  seemed  to  imply  a  proposition  that  is  untenable  in  law, 
viz.,  that  the  mere  circumstance  of  all  the  shares  being  given  over 
on  a  contingency,  does  of  itself,  and  without  more,  prevent  any  of 
the  shares  from  vesting  in  the  meantime ;  and  he  added,  that  he 
took  it  to  be  clear,  that  a  devise  over  upon  a  contingency  had  no 
such  effect,  provided  the  words  of  bequest  were  in  other  respects 
sufficient  to  pass  a  present  interest.  Such  a  devise  over  of  the 
entirety  may,  indeed,  be  called  in  aid  of  other  circumstances,  to 
show  that  no  present  interest  was  intended  to  pass ;  but  that  it  is 
alone  sufficient  to  prevent  vesting,  cannot,  I  think,  be  maintained. 

Now,  in  the  present  case,  it  appears  to  me  that  the  words  of 
bequest  to  the  children  of  William  Davies  are  sufficient  to  pass  a 
present  interest.  Such  appears  to  me  to  be  the  true  construction 
of  the  words  which  the  *testatrix  has  used,  and  when  we  have  once  [  '215 
reached  the  result  or  meaning  of  the  words  under  consideration,  I 
apprehend  that  effect  should  be  given  to  that  meaning,  just  as  if  it 
had  been  expressed  in  direct  and  unambiguous  terms.  The 
meaning  must,  indeed,  be  collected  from  the  whole  will ;  but  the 
gift  over  does  not,  in  this  case,  appear  to  be  accompanied  by  any 
other  circumstances,  tending  to  show  that  no  present  interest  was 
intended  to  pass ;  but,  on  the  contrary,  affords  some  evidence  of  an 
intention  to  devest  after  a  previous  vesting.  And,  on  the  whole,  it 
appears  to  me  that  the  residuary  bequest  to  the  children  of  William 
Davis  is  valid. 

(1)  2  P.  Wme.  69.  (2)  17  B,  R  91  (3  Mer.  340). 
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SCOTT   V.   MILNE. 

(5  Beav.  215—221 ;  affirmed,  12  L.  J.  Ch.  233 ;  7  Jur.  709.) 

In  the  absence  of  fraud  imperfect  partnership  accounts  which  have  been 
long  acquiesced  in  will  not  be  re-opened  although  shown  to  be  defective 
and  not  finally  settled,  but  where  the  accounts  disclosed  outstanding 
demands  in  respect  of  which  subsequent  receipts  are  admitted  an  accoaot  nf 
such  subsequent  receipts  may  be  directed. 

In  1806,  James  Milne  and  his  son  James  Milne  the  younger, 
entered  into  partnership  as  tailors,  on  the  terms  stated  in  a  deed 
made  and  executed  between  them. 

In  1808  the  son  died,  leaving  his  wife  sole  executrix  and  legatee. 

In  November,  1812,  she  married  ithe  plaintiff  Mr.  Scott,  and 
shortly  previous  thereto,  viz.,  in  October,  1812,  James  Milne  the 
elder,  furnished  Mr.  and  Mrs.  Scott  with  two  accounts,  the  first 
headed,  "  The  stated  account  of  the  partnership  of  Messrs.  Milne," 
which  showed  on  one  side  the  gross  amount  of  the  sales  during  the 
♦partnership,  and  of  the  stock  at  its  conclusion,  and  on  the  other, 
the  capital  of  the  partners,  leaving  a  balance  of  net  profits  of 
3,862Z.,  and  outstanding  debts  remaining  due  to  the  partnership 
amounting  to  2,094{.  It  also  stated,  that  all  the  debts  due  from  the 
partnership  were  satisfied. 

The  second  account  was  headed,  *'  Mr.  James  Milne  in  account 
with  Mrs.  Milne,  the  widow  of  his  late  son,"  and  stated,  on  the  one 
hand,  the  son's  share  of  the  capital  and  profits,  and  on  the  other, 
payments  made  on  account  thereof,  and  showing  a  balance  of  167/. 
due  from  the  widow,  which  was  stated  to  be  deducted  from  the 
receipt  of  outstanding  debts. 

These  accounts  were  of  a  general  or  summary  nature,  and  did  not 
comprise  the  items  of  the  account  but  merely  stated  the  gross 
result. 

James  Milne  the  elder  died  in  October,  1834,  and  two  years  after, 
the  plaintiffs  made  an  application  to  the  defendant,  the  widow  and 
executrix  of  James  Milne  the  elder,  for  accounts  of  the  partnership. 
In  August,  1886,  a  Mr.  Starling,  who  acted  for  the  defendant, 
furnished  the  plaintiffs  with  an  accoimt  which  was  headed  as 
follows,  '*An  account  of  cash  advances  to  and  expenditures  on 
account  of  the  late  Mr.  James  Milne,  jun.,  made  by  the  late  James 
Milne,  sen.,  being  payments  on  account  of  the  claim  of  Mr.  W.  G. 
Scott,  and  Mary  his  wife,  under  the  partnership  estate  of  Messrs. 
Milne  &  Son.*' 

It  set  forth  a  number  of  payments  alleged  to  have  been  made  by 


TOL.  Lix.]  1841.     CH.     5  BEAV.  216—218.  479 


JameB  Milne  the  elder  to  his  son  and  to  the  plaintiff  Mrs.  Scott        scott 
respectively,  from  the  8th  of  May,  1806,  to  the  10th  of  November,       milnk. 
1812,  both  inclusive,  and  amounting  in  the  whole  to  the  sum  *of       [  •217  j 
2,278Z.  12«.  6d.,  and  at  the  foot  of  the  account  was  the  following 
memorandum  in  writing,  signed  by  Margaret  Milne.     *"'I  hereby 
claim  to  be  allowed  to  me  all  the  before  mentioned  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  2,278{.  12«.  6d.,  out  of  and 
towards  satisfaction  of  the  share  of  capital  of  my  late  son,  besides 
his  advancement  of  500Z.,  and  also  his  share  of  profits  under  the 
late  partnership  estate  of  Messrs.  Milne  &  Son,  to  be  ascertained  by 
an  account  I  have  engaged  to  furnish  you  of  the  same,  over  and 
above  such  other  sum  and  sums  I  may  be  enabled  to  show  has  been 
paid  to  or  advanced  on  account  of  my  late  son's  interest  in  the  said 
partnership.     As  witness  my  hand  this  18th  day  of  August,  1886. 
Margaret  Milne." 

The  defendant  soon  afterwards  sent  to  the  plaintiffs  a  further 
account,  which  was  headed,  **  An  account  of  the  receipts  and 
expenditures  under  the  partnership  estate  of  Messrs.  Milne  & 
Son,"  furnished  by  Mrs.  Margaret  Milne,  executrix  of  the  late 
Mr.  James  Milne  the  elder,  who  was  the  surviving  partner.  In  this 
account  credit  was  given  for  monies  received  by  James  Milne  the 
elder,  both  before  and  after  the  accounts  were  rendered  by  him  in 
the  year  1812. 

In  1888  the  plaintiffs  filed  this  bill  against  the  defendant,  praying 
a  general  account  of  the  partnership  transactions. 

The  bill  alleged  that  errors  existed  in  the  several  accounts,  which 
errors  were  not,  however,  proved. 

There  was  no  evidence  to  show  that  the  two  accounts  rendered 
by  the  testator  in  1812  had  not  been  acquiesced  in,  from  the  time 
they  were  delivered,  down  to  the  death  of  James  Milne  the  elder  in 
the  year  1884 ;  but  *it  was  alleged  by  the  bill,  and  admitted  by  the  f  '218  ] 
answer,  that  sums  had  been  received  by  James  Milne  the  elder, 
subsequent  to  1812,  on  account  of  the  outstanding  debts,  but  which 
the  answer  also  stated  had  been  accounted  for. 

The  defendant  insisted  that  the  accounts  were  settled  and 
acquiesced  in ;  that  she  was  protected  by  the  Statute  of  Limitations, 
and  was  not  bound  to  account  at  all,  or  at  most  that  she  was  only 
bound  to  account  for  the  debts  received  since  1812.  She  also 
imputed  improper  conduct  to  Mr.  Starling  in  procuring  her  to  sign 
and  send  the  accounts,  and  she  said  that  he  acted  as  the  agent,  and 
was  in  the  interp^t  of  the  plainti#B, 
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Scott  The  cause  now  came  on  for  hearing. 

r. 
Milne. 

Mr.   Pemherton  and  Mr.  Wood  for  the  plaintiffs,  contended 

they  were  entitled  to  a  general  account.     That  the  accounts  were 

still  open  and  subsisting,  and  that  no  settled  account  had  been 

shown,  and  that  even  those  of  1812  did  not  contain  the  items,  bat 

were  general  in  their  nature ;  and,  lastly,  that  the  conduct  of  the 

defendant  had  been  such,  as  to  waive  any  objection  arising  from 

lapse  of  time  or  acquiescence. 

Mr.  Tinney  and  Mr.  Ellison  for  the  defendant,  contended,  that 
the  plaintiffs  having  acquiesced  in  the  account  for  twenty-two  years 
were  barred  by  the  Statute  of  Limitations  and  their  own  lackrg 
from  unravelling  the  account,  that  the  defendant  was  not  liable  at 
this  distance  of  time  to  account  at  all,  and  at  all  events,  only  for 
the  receipt  of  the  outstanding  debts. 

That  the  accounts  had  been  rendered  by  the  defendant  merely 

for  her  satisfaction,  and  under  the  wrong  advice  of  Mr.  Starling 

who  was  intimately  connected  with  the  plaintiffs,  and  that  she  had 

[  *2io  ]       done  so  ^under  the  impression  that  her  legal  rights  would  not  be 

prejudiced. 

Mr.  Pemherton^  in  reply. 

[None  of  the  cases  cited  were  referred  to  by  the  Judge.] 

The  Master  of  the  Rolls: 

The  accounts  rendered  in  1812,  though  summary,  show  that  great 
care  was  taken  to  ascertain  what  the  state  of  the  account  between 
the  parties  at  that  time  was.  The  evidence  is  wholly  silent  as  to 
how  the  accounts  were  made  out,  or  what  access  was  given  to  the 
books,  or  what  examination  of  them  took  place  at  the  time.  The 
accounts  were  delivered  in  October,  1812,  and  it  is  not  shown  that 
they  were  not  acquiesced  in  without  any  objection  from  the  time  of 
their  delivery  to  the  death  of  Milne  the  father.  James  Milne,  the 
father,  died  in  October,  1884 ;  and  two  years  afterwards  applica- 
tion was  made  to  Mrs.  Milne,  his  legal  personal  representative,  for 
an  account.  That  account  was  rendered  by  Starling,  who  it  is 
proved  was  consulted  by  the  defendant ;  the  books  were  examined 
by  him,  and  by  a  letter  it  appears  that  he  communicated  with  her 
in  respect  of  what  he  was  to  do,  and  an  account  was  sent  in 
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consequence  of  her  instractions.  This  account  comprised  not  only  soott 
the  transactions  of  the  partnership  previous  to  1812,  but  those  subse-  milnb. 
quent  which  related  to  the  outstanding  debts.  Another  account 
was  ♦also  rendered  of  the  sums  advanced  to  the  son  and  his  widow,  [  *220  ] 
being  the  same  sums  for  which  James  Milne  the  elder  took  credit 
in  the  account  of  1812.  Disputes  took  place,  and  in  1888  this  bill 
was  filed,  praying  for  a  general  account.  This  lady  by  her  answer, 
after  admitting  that  the  account  was  rendered,  states  that  she  did 
it  by  bad  advice,  suggests  that  Starling  acted  in  collusion  with  the 
plaintiffs,  insists  she  ought  not  to  be  bound  by  the  accounts,  and 
that  the  matter  ought  to  be  treated  as  if  the  accounts  had  not  been 
rendered ;  and  she  claims  to  be  exempted  from  accounting,  in 
consequence  of  the  lapse  of  time.  Starling  is  examined  for  the 
plaintiff,  but  he  is  not  cross-examined ;  no  cross  bill  is  filed ;  but 
the  defendant  claims  what  she  might  possibly  have  been  entitled 
to  if  there  had  been  a  cross  bill  and  the  facts  had  been  fully  proved. 
I  cannot  however  on  this  record  think  that  the  defendant  is 
entitled  to  any  such  relief  ;  there  is  no  ground  established  in  the 
evidence  for  imputing  misconduct  to  Starling,  and  I  cannot  assume 
misconduct  in  him. 

The  case  then  is  a  very  short  one ;  the  account  was  delivered  in 
1812 ;  at  that  time  it  might  have  been  thoroughly  investigated, 
and  there  is  no  evidence  to  show  that  every  opportunity  for  investi- 
gation was  not  given.  It  appears  to  have  been  acquiesced  in,  from 
the  time  when  it  was  delivered  to  the  time  when  the  demand  was 
made  for  a  general  account.  If  that  demand  had  not  been  complied 
with,  I  should  say,  without  the  slightest  hesitation,  that  there  had 
been  such  an  acquiescence  as  ought  to  bind  the  parties.  The 
question  is,  whether  what  took  place  afterwards  is  to  take  away 
the  effect  of  the  acquiescence,  and  I  think  it  ought  not.  My 
opinion  is,  that  I  ought  not  to  open  the  accounts  ;  but  the  receipt 
of  outstanding  debts  subsequent  to  1812  being  admitted,  I  must 
direct  an  account  in  respect  of  the  outstanding  debts. 

Seeing  that  the  account  of  1812  admits  there  were  outstanding  [  221  ] 
accounts  to  a  considerable  amount  which  it  was  the  duty  of  the 
surviving  partner  to  collect,  and  seeing  by  the  account  subsequently 
rendered  that  that  collection  did  take  place,  and  there  being  no 
reason  for  believing  that  any  one  of  the  sums  were  ever  divided 
between  the  parties  entitled,  there  is  no  reason  for  refusing  an 
account  of  the  monies  received  by  the  surviving  partner  after  the 
date  of  the  account  of  1812. 

B.B. — VOL.  LlX.  81 
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SCOTT  [The  plainkiffff  appealed  from  this  decision,  as  reported  in  12  L.  J. 

MiLNB.       Ch.  at  p.  285.] 

[12  L.  J.  Ch.  Mr.  BeOiell  and  Mr.  Wood  appeared  for  the  plaintiffs,  and 

285  ] 

Mr.  Tinney  and  Mr.  EUison,  for  the  defendant. 

1848.        The  Lord  Chancellor  [aft^er  stating  the  facts  and  referring  to  the 
^*'  ^^'  absence  of  items  in  the  accounts,  said] : 

[  236  ]  xf  a  party  chooses  to  acquiesce  in  an  account  stating  only  results, 

where  they  are  intimately  connected  in  this  way,  it  must  be  because 
they  were  satisfied  the  account  was  correct ;  and  I  do  not  think 
after  a  period  of  twenty-two  years,  twenty-four  years  I  think,  and 
after  the  death  of  the  party  who  could  best  explain  the  nature  of 
the  account,  that  a  bill  of  this  description  ought  to  be  sustained. 

But  then  there  is  another  circumstance  that  was  relied  on,  and 
which  is  really  the  main  question  in  the  cause.  When  an  applica- 
tion was  made  to  the  widow  she  at  once  acceded,  and  desired 
accounts  to  be  made  out ;  and  two  accounts  were  made  out  and 
rendered,  corresponding  in  some  respects  with  the  account  which 
had  been  before  stated :  I  mean  in  its  form,  for  it  was  an  account 
of  the  monies  which  had  been  received  from  time  to  time,  or  paid 
on  account  of  the  son,  and  which  account  corresponded  very  nearly 
with  the  account  as  rendered  in  1812.  Then,  on  the  other  hand, 
there  was  the  account  of  the  proceeds  of  the  partnership  and  the 
disbursements,  which  account  does  not  correspond,  but  deviates  in 
some  material  particulars  from  the  account  which  had  been  so 
rendered  ;  but  it  does  not  appear  to  me,  that  at  the  time  when  the 
application  was  made  to  this  lady,  for  the  purpose  of  rendering 
these  accounts,  she  was  aware  exactly  of  what  had  taken  place  in 
1812.  She  knew  that  some  settlement  had  taken  place,  but  there 
is  nothing  to  show  she  knew  exactly  what  the  nature  of  that 
settlement  was.  It  was  said  by  Mr.  Bethelly  I  find  on  referring  to 
my  note,  that  if  she  did  not  know  it,  Mr.  Starling  did.  Now,  Mr. 
Starling,  it  appears,  (and  that  is  the  only  circumstance  from  which 
we  can  infer  it,)  was  the  messenger,  who  carried  this  account  at 
the  time  when  it  was  made  out  to  Mrs.  Scott ;  but  there  is  nothing 
to  show  that  he  was  apprised  or  knew  what  the  contents  of  the 
account  were.  At  all  events,  it  is  quite  clear,  they  were  not  fresh 
in  his  mind,  and  I  refer  for  that  purpose  to  his  letter  of  the  6th  of 
October,  which  is  in  evidence,  and  which  he  addressed  to  the  widow 
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of  the  surviving  partner,  from  which  I  collect  that  neither  he  nor        scott 


I 

I 
the  widow  knew  exactly  what  the  nature  of  the  account  was  that      milnr. 

had  been  so  rendered.     Under  such  circumstances,  I  do  not  think 
the  desire  manifested  by  the  widow  to  give  the  explanation  ought 
to  make  any  alteration  in  the  case.     I  think,  after  a  period  of 
twenty-two,  or  rather  of  twenty-four  years,  the  party  is  concluded 
from  proceeding  in  a  court  of  equity  for  the  purpose  of  opening 
this  account.     It  is  said,  that  there  was  an  error  on  the  face  of  the 
account,  but  that  error  was  not  insisted  on  before  the  Master  of 
the  Rolls.    Another  error  was  insisted  on,  that  was  explained  in 
the  course  of  the  inquiry.     The  error  here  insisted  on  is,  that  no 
interest  was  allowed  upon  the  500Z.  which  had  been  so  advanced ; 
but  if  there  was  an  error,  it  was  an  error  apparent  on  the  face  of 
the  account,  and  the  account  was  rendered  twenty-two  years  ago. 
It  ought  to  have  been  set  right  long  before  this  time.     The  party 
had  an  opportunity  of  knowing  it,  of  investigating  it,  of  making 
inquiry  of  the  surviving  partner ;  and  therefore  I  think  it  is  too 
late  to  say,  because  there  is  an  error  of  that  description  on  the  face 
of  the  account,  that  therefore  the  account  ought  to  be  entirely 
unravelled.     But  I  doubt  very  much  whether  there  is  any  such 
error,  because  that  51.  per  cent,  was  not  a  debt  due  from  Milne,  the 
surviving  partner ;  he  was  not  to  pay  the  5Z.  per  cent. ;  the  partner- 
ship was  to  pay  it ;  it  was  a  disbursement  from  the  partnership, 
and  it  might  well  be  included  under  that  general  item  of  disburse- 
ments during  the  three  years.     It  was  the  partnership  that  was  to 
pay  the  interest,  and  therefore  it  might  properly  be  entered  as  a 
disbursement.     It  does  not  therefore  appear  to  me,  that  of  necessity 
there  is  any  error  in  that  account,  or  the  interest  might  have  been 
paid  in  various  ways,  which  might  have  admitted  of  explanation  if 
the  subject  had  been  canvassed  within  a  reasonable  time  after  the 
account  was  settled.    I  am  of  opinion,  therefore,  that  the  general 
account  cannot  be  opened,  but  I  agree  of  course  with  what  was 
stated  by  the  Master  of  the  Rolls,  that  there  must  be  an  ^investiga-       [  •237  ] 
tion  as  to  the  outstanding  debts,  of  which  it  does  not  appear  in 
evidence  that  any  settlement  ever  took  place.     Therefore,  I  think, 
that  the  order  of  the  Master  of  the  Rolls  must  be  affirmed  in  the 
way  in  which  he  has  settled  it,  and,  I  think,  from  the  nature  of  it, 
it  must  be 

Affirmed  with  costs. 
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18*2.  THOBPE  V.  OWEN. 

Jan.  12,  IS, 

17,  29.  (5  Beav.  224—227 ;  S.  C.  1 1  L.  J.  Ch.  129.) 

Bidls  Court,  ^  testatrix  gave  her  personal  estate  to  B.  for  the  benefit  of    B/s 

,  ^  daughters.    B.  invested  the  produce,  together  with  1,000/.  of  his  own 

Lanodale,  monies,  in  the  funds  in  his  own  name,  and  afterwaids  treated  and  admitted 

M.B.  the  aggregate  fund  as  held  in  trust  for  his  daughters.     On  the  death  of  B. 

[  224  ]  the  fund  was  found  mixed  with  like  funds  of  his  own :  Held,  that  under  the 

circumstances,  there  was  sufficient  to  constitute  a  trust  of  the  l,000f.  in 

favour  of  the  daughters. 

In  February,  1827,  the  mother  of  Henry  Owen  died,  having  by 
her  will  given  her  personal  estate  to  the  six  daughters  of  Henry 
Owen,  and  she  appointed  him  sole  execator. 

Henry  Owen  converted  the  whole  personal  estate,  and  invested  it 
with  a  farther  sum  of  1,0002.,  part  of  his  own  money,  in  the  purchase 
of  2,550L  8^  per  cent.  Bednced  Annuities. 

In  1880  the  eldest  daughter  came  of  age,  when  the  testator  paid 
her  455Z.  158.  6d.  one-sixth  of  the  whole  fund,  she  giving  a  receipt 
for  it  as  one-sixth  of  the  estate  of  her  grandmother  and  of  the 
addition  made  thereto  by  Henry  Owen  the  father,  ''  amounting  in 
the  whole  as  above." 

In  1884  another  daughter  came  of  age,  when  one-fifth  of  the 
residue  of  the  aggregate  fund  was  paid  to  her,  on  her  giving  a 
receipt  for  it,  incorrectly  describing  it  as  one-fifth  of  the  personal 
estate  of  the  grandmother. 
[  225  ]  In  1888  a  third  daughter  married  Mr.  Sadler,  when  her  father 

covenanted  to  settle  the  "  contingent  share  "  in  the  legacy  given 
by  the  grandmother's  will,  on  certain  trusts. 

Accounts  of  the  grandmother's  estate  being  required  on  behalf  of 
Sadler  and  wife,  they  were  furnished  by  Henry  Owen,  through  his 
solicitors,  on  the  20th  of  July,  1840.  In  them,  the  1,0002.  was 
included  in  the  following  terms :  ''  1827,  March  7th,  added  1,000L ; " 
and  one-fourth  of  the  2,6502.  and  dividends  were  stated  to  be  due  to 
Sadler  and  wife.  Henry  Owen  also  stated,  in  a  letter  accompanying 
the  account,  that  he  was  ready  to  assign  and  pay  over  the  687L  lOt. 
to  Sadler's  trustees,  and  to  account  for  the  dividends. 

On  the  28th  of  July,  1840,  the  solicitors  of  Henry  Owen,  in  answer 
to  the  last  letter  accompanying  the  account,  wrote  to  him  to  the 
following  effect :  "  You  mention  in  yours  received  this  morning, 
that  the  1,0002.  mentioned  in  your  account  was  your  own  money. 
Now  if  so,  Qtuere  1.  We  think  that  it  should  be  kept  out  of  the 
account  now  to  be  handed  to  Quilter  and  Taylor  (the  solicitors  of 
Mr.  and  Mrs.  Sadler),  though  you  might,  if  you  pleased,  pay  over 
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to  Mrs.  Sadler's  trustees  any  larger  sum  than  that  which  should      Thobpb 
appear  strictly  due  from  you.  Owsn. 

"  Qmtre  2.  Was  the  1,0002.  a  voluntary  gift  on  your  part  without 
any  legal  obligation  or  debt? 

"  Quaere  8.  If  so,  we  suppose  this  mode  of  giving  a  portion  to  your 
daughters  was  adopted  as  a  convenience  to  yourself,  since  you 
would  have  the  trouble  of  managing  the  fund  of  which  you  were 
trustee." 

Henry  Owen  returned  this  letter  to  his  solicitors,  having  written       [  226  ] 
opposite  the  above  quaries  as  follows : 

'*  Qtuere  1.  As  I  have  hitherto  made  the  1,0002.  part  of  the 
testatrix's  property,  I  cannot  alter  it. 

"  Quare  2.  Yes. 

"  Qiuere  8.  Yes." 

In  November,  1840,  Henry  Owen  paid  the  trustees  of  Sadler  and 
wife  442.,  for  two  years'  dividends  on  6872.  lOs.  stock  ;  and  in  the 
letter  forwarding  it  through  his  solicitors,  he  again  stated,  that  the 
trustees  of  Sadler  were  entitled  to  one-fourth  of  2,5502.  stock  and 
of  the  dividends. 

In  April,  1841,  a  release  was  prepared  from  the  instructions  of 
Henry  Owen,  which  was  executed  by  one  of  the  parties,  but  was 
not  executed  by  him  in  consequence  of  his  death.  It  purported  to 
be  a  release  from  one-fourth  of  the  2,5502.  stock. 

Henry  Owen  died  in  June,  1841,  when  the  fund  was  found 
''  amalgamated  "  with  other  stock  of  his  own,  and  made  together  a 
sum  of  6,8502.  8^  per  Cents,  which  was  still  standing  in  his  name. 
A  petition  was  presented  in  the  cause,  for  the  purpose  of  determin- 
ing the  question,  whether  the  1,0002.  voluntarily  invested  by  Henry 
Owen  in  his  own  name,  was  affected  with  a  trust  in  favour  of  his 
daughters  ? 

Mr.  Pemberton  and  Mr.  Josiah  W.  Smith,  for  the  widow  and 
personal  representatives  of  Henry  Owen,  stated  the  facts  of  the  case. 

Mr.  Kindersley,  Mr.  StinUm,  and  Mr.  C.  HaU,  for  the  daughters        [  227  ] 
and  their  trustees,  contended   that  the  testator  had  devoted  the 
1,0002.  to  the  same  trusts,  as  those  on  which  he  held  the  personal 
estate  of  his  mother,  and  that  he  had  done  sufficient  to  affect  him 
with  the  trust,  so  as  to  bind  his  representatives. 

Mr.  Tinney,  Mr.  0.  Anderdon,  Mr.  Collins,  and   Mr.  Trotter 
contended,  that  as  no  legal  interest  in  the  1,0002.  had  passed  from 
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the  testator,  and  as  there  had  been  no  declaration  of  trust,  this 
Court  could  not  assist  volunteers  in  perfecting  an  incomplete  trust. 
That  this  fund  must,  therefore,  be  considered  part  of  the  general 
estate  of  Henry  Owen.  [Antrobus  v.  Smith  (i),  Edwards  v.  Jones  (2) , 
Jeffei-ys  v.  Jefferys  (3),  and  other  cases  were  cited.] 

The  Master  of  the  Bolls  ordered  the  cause  to  stand  over  to  see 
if  any  farther  evidence  could  be  produced.  On  a  subsequent  day, 
he  held  that  a  trust  had  been  declared  of  the  1,000Z.  in  favour  of 
the  daughters,  and  he  directed  payment  thereof  accordingly. 


1842. 

JfeJ.  14,  Ifi, 

21. 

HoIU  Court, 

Lord 

Lanodale, 

M.R. 

[229] 


[  230] 


GORDON    V.    The    CHELTENHAM    and    GREAT 
WESTERN  UNION   RAILWAY   COMPANY. 

(5  Beav.  229—241 ;  S.  C.  2  Rail.  Cas.  800.) 

Distinction  between  the  effect  of  acquiescence,  upon  a  motion  for  an 
injunction  and  on  a  demurrer.  In  the  former  case  aoquiesoenoe  merely 
prevents  the  special  protection  by  injunction,  but  in  the  latter  it  most  be 
such  as  to  disentitle  the  plaintiff  to  any  relief  whatever. 

This  case  came  before  the  Court  upon  a  general  demurrer  to  tlie 
whole  bill,  and  on  a  motion  for  an  injunction. 

The  bill  stated,  that  in  1886  a  bill  was  brought  into  the  House 
of  Commons  authorising  the  defendants  to  make  their  railway, 
which  it  was  proposed  should  pass  through  the  plaintiff's  estate, 
and  that  the  plaintiff,  apprehending  annoyance  therefrom,  opposed 
the  bill. 

An  agreement  was,  however,  come  to  between  the  parties,  by 
which  it  was,  among  other  things  agreed,  ''  that  no  public  station 
should  be  established  on  the  estate  without  permission." 

The  Act  passed ;  and  by  the  15th  section,  it  was  enacted  as 
follows :  **  That  it  shall  not  be  lawful  for  the  said  Company  to 
make  or  establish  any  public  station,  yards,  wharfs,  waiting, 
loading,  or  unloading  places,  warehouses,  or  other  buildings  and 
conveniences,  for  the  depositing,  receiving,  loading,  or  keeping  any 
passengers  or  cattle,  or  any  goods,  articles,  matters,  or  things,  upon 
the  estate  of  the  said  Bobert  Gordon,  his  heirs  or  assigns,  or  within 
fifty  yards  of  the  boundaries  thereof,  without  the  previous  consent 
in  writing  of  the  said  Robert  Gordon,  his  heirs  or  assigns,  for  that 
purpose  had  and  obtained." 


(1)  8R.  R.  278(12Ve8.  39). 

(2)  43  E.  B.  178  (1  My.  &  Cr.  226). 


(3)  54  R.  R.  249  (Cr.  &  Ph.  138). 
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The  defendants  had,  however,  lately  made  a  well  and  tank,  and 
built  two  wood  cottages,  and  an  engine-house  and  stable  on  the 
property,  and  within  the  prescribed  limits ;  and  they  had  lately 
dug  the  foundations  for  and  commenced  the  erection  of  a  stone 
building  of  a  permanent  character  (which  was  intended  as  a  depot 
for  coals,  coke,  and  ashes)  on  part  of  the  land. 

The  bill  alleged,  that  the  trains  stopped  at  the  point  in  question 
for  the  purpose  of  changing  the  engines;  and  after  stating  the 
inconveniences  resulting  to  the  plaintiff  and  his  family,  it  prayed 
an  injunction  to  restrain  ^the  defendants  from  using  the  said 
engine-house,  cottages,  and  other  buildings  so  erected  as  aforesaid, 
or  any  of  them,  for  depositing,  receiving,  loading,  or  keeping  any 
passengers  or  cattle,  or  any  goods,  engines,  or  other  articles, 
matters,  or  things,  and  from  continuing  the  erection  of  the 
buildings,  so  commenced,  and  from  making,  erecting,  or  establish- 
ing upon  the  plaintiff's  lands,  or  within  fifty  yards  of  the 
boundaries  thereof,  any  public  station,  yards,  wharfs,  waiting, 
loading,  or  unloading  places,  warehouses,  or  other  buildings  and 
conveniences,  for  the  depositing,  receiving,  loading,  or  keeping  any 
passengers  or  cattle,  or  any  goods,  articles,  matters,  or  things. 

To  this  bill  the  defendants  filed  a  general  demurrer,  which  now 
came  on  for  argument,  together  with  an  application  on  behalf  of 
the  plaintiff  for  an  injunction. 


OORDON 

t. 
The  Chel- 
tenham 
Railway 

COMPANT. 


[  ♦231  ] 


Mr.  G.  Turner  and  Mr.  W.  P.  Wood  in  support  of  the  demurrer, 
and  in  opposition  to  the  motion  for  an  injunction,  contended  that 
the  defendants  had  not  acted  in  contravention  of  the  Act. 

[Upon  this  point  the  Master  of  the  Bolls  ultimately  expressed 
his  opinion  in  favour  of  the  plaintiff,  and  the  question  of  con- 
struction is  not  included  in  this  report.] 

The  plaintiff,  they  also  said,  had  acquiesced  in  such  a  way  as  to 
disentitle  him  to  relief.     *    *     * 


[232] 


Mr.   Pemherton,   Mr.  Kindersley,  and   Mr.  Goldsmidy  contra 
[upon  the  question  of  acquiescence,  said]  : 

As  to  acquiescence,  the  plaintiff  has  been  lulled  by  the  representa- 
tions of  the  officers  of  the  defendants.  He  protested  all  along,  and 
being  naturally  desirous  of  avoiding  coming  to  this  Court,  he  took 
no  legal  proceedings  until  his  rights  were  disputed;  this  first 
happened  on  the  BOth  of  December,  when  the  defendants  claimed 
adversely  the  right  to  make  this  erection. 


[233] 
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[  ♦234  ] 


Feb.  16. 


[237] 


t  •238  ] 


Acquiescence  upon  an  application  for  an  injunction,  is  different 
from  acquiescence  upon  demurrer.  In  the  one  case,  it  merely 
disentitles  the  plaintiff  to  the  protection  of  the  Court  by  special 
injunction,  but  in  the  latter  case,  it  must  amount  to  such  a  waiver 
of  his  rights  as  to  destroy  the  right  altogether. 

The  Master  of  the  Bolls  [upon  the  question  of  acquiescence,  said] : 

The  argument  as  to  acquiescence  is,  no  doubt,  very  important 
upon  the  consideration  of  the  motion  for  an  injunction.  A  short 
acquiescence  may  properly  induce  the  Court  not  to  interfere  ex 
parte.  A  longer  acquiescence  may,  under  the  circumstances,  throw 
serious  doubt  upon  the  right  of  the  plaintiff,  and  induce  the  Court 
not  to  interfere  by  any  interlocutory  order,  even  when  applied  for 
on  notice.  But  when  acquiescence  is  used  as  an  argument  in 
support  of  a  demurrer,  there  must,  to  make  it  effective,  be  such  an 
acquiescence  as  wholly  to  disentitle' the  plaintiff  to  any  relief.  It 
must  assume  that  the  plaintiff  originally  had  a  right,  but  that 
he  has  altogether  deprived  himself  of  it,  by  his  acquiescence. 
There  is  clearly  no  such  acquiescence  in  this  case.  The  plaintiff 
seems  to  ''^have  objected  all  along  to  the  proceedings  of  the 
defendants,  and  the  answers  of  the  defendants'  officers  seem  to 
have  been  such,  as  to  have  lulled  him  until  the  80th  of  December, 
when,  for  the  first  time,  they  claimed,  under  the  Act  of  Parliament, 
a  right  to  do  the  acts  here  complained  of.     *     *     * 

The  motion  for  the  injunction  was  then  discussed,  but  it  is  not 
necessary  to  repeat  the  arguments. 

The  Master  of  the  Bolls  [after  dealing  with   the  question  of 
construction  of  the  Act  of  Parliament,  said]  : 

The  next  objection  is,  that  this  gentleman  has  acquiesced  so 
long,  that  he  is  not  entitled  to  the  protection  of  the  Court.  I 
cannot  help  being  surprised  at  the  perseverance  with  which  that 
argument  has  been  urged:  I  am  of  opinion  that  there  is  no  such 
acquiescence  as  to  deprive  the  plaintiff  of  the  protection  of  the 
Court.  That  he  knew  of  what  was  going  on,  seems  to  me  to  be 
*beyond  all  doubt.  I  think  the  knowledge  of  his  agent  must 
be  considered  as  his  knowledge ;  but  at  every  period  of  the  work 
from  its  very  commencement,  it  appears  to  me  perfectly  clear  he 
was  objecting  to  the  proceedings.  The  application  he  made  to  the 
directors  was  in  the  nature  of  an  objection ;  the  conversation  he 
had  with  Mr.  Brunei  was  in  the  nature  of  an  objection;   and 
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in  fact  it  must  be  assumed,   I  think,  that  if  there  had  been 
anything  which  the  Company  thought  to  be  acquiescence,  I  should 
have  heard  of  it  in  a  very  different  form  from  that  in  which  it 
is  suggested  to  me ;  I  should  have  had  it  in  evidence.     Then  it  is 
said  there  was  delay  in  filing  the  bill.     Was  that  a  delay  which 
gave  the  defendants  any  right,  or  deprived  the  plaintiff  of  any  ? 
He   saw  something  going  on  which  he  objected  to,   which  he 
considered  to   be  a   violation  of   his   rights   under  the  Act  of 
Parliament.    He  was  told  in  the  month  of  September,  that  it  was  a 
temporary  erection  only.    Would  it  then  have  been  correct  on  his 
part,  or  right  in  him  immediately  to  have  commenced  litigation  on 
the  subject  ?  or  rather,  was  it  not  a  proof  of  his  moderation,  and 
desire  to  accommodate  the  Company,  when  he  acquiesced  in  what 
he  was  led  to  consider  a  mere  temporary  violation  of  his  rights,  in 
the  expectation  that  it  would  only  last  for  a  short  time  ?    The  first 
time,  as  far  as  I  can  understand  from  the  evidence,  that  the  Company 
claimed  a  right  under  the  Act  of  Parliament  to  do  the  acts,  was  by 
a  letter  on  the  80th  of  December,  and  in  a  month  from  that  time  the 
plaintiff  filed  his  bill.     I  cannot  imagine  how  it  is  supposed  that  this 
is  to  be  considered  such  an  acquiescence  as  to  deprive  him  of  all  right 
whatever,  or  to  give  the  defendants  any  right  they  would  not  have 
had,  if  such  acquiescence  had  not  taken  place.     They  have  not 
given  evidence  to  show  that  they  have  incurred  any  expense  on  the 
faith  of  the  plaintiff's  acquiescence,  and  I  am  of  opinion,  therefore, 
*that  there  is  no  acquiescence  to  deprive  the  plaintiff  of  any  right 
to  which  he  was  entitled. 

The  next  point  for  consideration  does  certainly  appear  to  me 
to  be  a  very  material  one,  that  is,  what  are  the  inconveniences 
to  which  the  parties  would  be  subject  by  the  granting  of  an 
injunction?  It  is,  to  a  certain  extent,  discretionary  with  the 
Court  whether  it  will,  on  interlocutory  application,  grant  this 
extraordinary  remedy ;  and  with  regard  to  that,  the  length  of  time 
that  has  elapsed  is  not  immaterial.  Tlie  inconveniences  to  which 
the  Company  may  be  subject,  are,  I  must  say,  looking  at  these 
affidavits,  stated  in  a  manner  which  is  extremely  unsatisfactory. 
It  has  been  argued  strenuously,  that  if  this  injunction  be  granted, 
the  consequence  will  be,  that  the  line  of  railway  cannot  be  safely 
used :  that  the  safety  of  the  persons  who  may  travel  on  it  will  be 
endangered ;  and  that  by  stopping  the  traffic  on  other  parts  of  the 
railway,  the  public  will  be  greatly  inconvenienced.  On  this  point 
I  wish  to  state,  that  if  I  felt  satisfied  that  there  was  that  great 
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inconvenience,  then  looking  on  the  other  hand  to  the  nature  of 
the  inconvenience  suffered  by  Mr.  Gordon  and  his  willingness  to 
accommodate,  and  the  amount  of  inconvenience  on  the  other  side 
so  strongly  urged  in  argument,  but  in  evidence  so  weakly  supported, 
I  ought  rather  to  abstain  from  granting  this  injunction  until  this 
matter  had  been  further  investigated. 

And  this  brings  me  to  the  last  point  in  this  case,  which  is, 
whether  there  ought  to  be  any  proceeding  at  law,  either  before  the 
injunction  is  granted,  or  directed  as  a  condition  on  which  the 
injunction  is  granted.  The  Court  has  regard  to  the  circumstances 
of  each  case.  Sometimes  it  finds  it  most  conducive  to  the  justice 
of  the  case  to  grant  an  injunction  at  once,  ^putting  the  party  who 
has  obtained  it  on  terms  to  bring  an  action  to  support  his  right 
which  has  appeared  to  a  court  of  equity  so  strong  that  it  has  acted 
on  it,  though  at  the  same  time,  it  wished  to  have  it  corroborated 
by  the  decision  of  a  court  of  law;  sometimes,  from  the  great 
inconvenience,  and  at  other  times  from  the  extreme  doubt,  it 
has  considered  it  would  be  best,  on  the  whole,  that  the  injunction 
should  be  suspended  till  the  right  at  law  has  been  determined. 
These  are  courses  which  the  Court  takes,  but  I  have  some  little 
doubt  whether  I  am  now  in  possession  of  all  the  evidence  that 
is  material  for  the  purpose  of  determining  this  case.  At  any  rate 
before  I  decide  that  point,  which  is  the  only  one,  I  think  I  ought 
carefully  to  read  the  cases  decided  by  Lord  Cottbnham.  I  do  no 
think  that  I  shall  be  doing  any  injury  to  the  plaintiff  if  I  suspend 
this  for  a  few  days.  I  shall  reserve  my  judgment,  and  give  it 
on  Monday  morning.  At  the  same  time  I  think  I  shall  not  be 
doing  any  wrong  by  allowing  the  defendants  to  inform  me,  much 
more  accurately  than  they  have  done,  what  would  be  the 
consequences  of  stopping  this  by  injunction. 


Feb,  21.  The  Master  of  the  Bolls  said,  that  he  had  read  the  affidavits, 

which  showed  that  there  were  inconveniences  on  both  sides,  but 
that  in  this,  as  in  all  other  cases  of  injunction  to  prevent  the  use  of 
works  devoted  to  the  public,  it  became  necessary  to  consider  on 
which  side  the  inconvenience  would  press  most,  until  the  ultimate 
determination  of  the  question  in  the  cause,  either  by  means  of 
an  action  at  law  or  by  carrying  the  case  to  the  House  of  Lords. 
That  he  had  looked  anxiously  to  find  if  there  was  any  prospect  of  a 
limit  in  time,  in  regard  to  the  inconvenience  complained  of  by  the 
plaintiff,  bub  he  could  find  none,  and  this  seemed  to  him  to  be 
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the  ^strongest  point   against  the  defendants,  and  on  the  whole      Gordon 
he  was  of  opinion  that  the  plaintiff  was  entitled  to  an  injunction.        the  Chel 

TENHAM 

By  arrangement  between  the  parties,  the  operation  of  the  injuno-     Railway 
tion  was  suspended  for  a  limited  period,  the  defendants  undertaking 
to  appeal  from  the  decision. 

Note. — The  case  came  before  the  Lord  Ghanoellor,  on  appeal,  in 
November,  1842,  and  he  directed  the  opinion  of  a  court  of  law  to  be 
obtained  as  to  the  construction  of  the  Act  of  Parliament.  A  further 
report  of  this  case  will  be  found  in  2  Bail.  Gas.  800. 


GRIFFITHS  V.  EVAN. 

(5  Beav.  241—245 ;  S.  C.  11  L.  J.  Ch.  219.) 

A.  devised  to  B.  an  estate  during  the  life  of  herself  and  her  husband, 
and  after  their  deceases  to  the  lawful  issue  of  B.'s  body  for  ever.  Held 
that  B.  took  an  estate  tail. 

A.  devised  to  B.  in  tail,  and  for  want  of  issue  of  her  body  *' he  empowered 
and  authorized  "  her  to  settle  and  dispose  of  the  estate  to  such  persons  as 
she  thought  fit  by  her  will,  *'  confiding"  in  her  not  to  alienate  or  transfer 
the  estate  from  his  "  nearest  family."  B.  appointed  to  her  husband  for 
life,  with  remainders  over :  Held  that  B.  had  a  power  of  appointing  to  the 
*' nearest  family"  only,  that  nearest  family  must  be  construed  **heir," 
and  that  consequently  the  appointment  to  the  husband  was  void. 

The  testator  in  this  cause,  by  his  will  dated  in  1786,  devised  two 
freehold  estates,  of  which,  subject  to  a  mortgage,  he  was  seised, 
unto  his  eldest  daughter  Mary  Evan,  the  wife  of  Stephen  Evan,  to 
hold  to  her,  in  terms  expressed  as  follows :  i.e.  ''for  and  during  the 
term  of  her  natural  life  and  the  life  of  her  husband  Stephen  Evan, 
and  from  and  after  their  several  deceases,  to  the  use  and  behoof  of 
the  lawful  issue  of  the  body  of  the  said  Mary  Evan  for  ever ;  and 
for  want  of  such  issue,  I  do  hereby  empower  and  authorize  her  my 
said  daughter  Mary  Evan  to  settle  and  dispose  of  my  said  estate,  to 
such  person  or  persons  as  she  shall  *think  fit,  in  and  by  one  instru- 
ment in  writing,  being  her  last  will  and  testament  legally  executed 
and  attested  by  three  credible  witnesses,  confiding  in  her  my  said 
daughter,  that  she  will  not,  by  the  said  instrument,  alienate  or 
transfer  my  said  estate  from  my  nearest  family ;  subject  neverthe- 
less, and  I  do  hereby  charge  my  said  estate  to  the  payment  of  the 
mortgage  already  contracted  and  entered  on  by  one  David  William." 

The  testator  then  charged  the  estates  with  certain  sums  for  his 
three  younger  daughters,  and  proceeded  in  the  following  terms: 
''And  I  do  further  recommend  my  said  three  daughters,  Bachel, 
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Griffiths  Hannah,  and  Heather,  to  the  tender  care  and  protection  of  my  sftid 
Evan.  daughter  and  devisee  Mary  Evan,  fatherly  advising  her  to  make 
every  farther  and  additional  provision  for  them  in  her  power,  as  far 
as  her  circumstances  will  a£ford,  on  account  that  I  have  made  this 
distinction,  and  preferred  her  to  a  higher  station  in  the  enjoyment 
of  my  both  real  and  personal  estate." 

After  the  testator's  death  Stephen  Evan  paid  off  the  mortgage, 
and  got  a  conveyance  to  a  trustee. 

Mary  Evan  made  her  will  in  1814,  and  thereby  she  devised  the 
estate  in  question,  and  all  other  her  real  estate  to  her  husband  for 
life,  with  remainder  to  David  Evan  (his  son  by  a  former  marriage, 
who  was  the  great  nephew  of  the  testator,  being  the  grandson  of  the 
testator's  sister),  to  hold  to  him  and  his  lawful  issue  for  ever,  Ac. 

Mary  Evan  died  in  1828,  without  having  had  issue,  and  without 
having  suffered  a  recovery,  and  her  husband  entered  into  possession. 
[  243  1  Stephen  Evan  died  in  1888,  and  David  Evan,  the  sole  defendant, 

entered  into  possession. 

The  bill  was  filed  by  the  co-heirs  of  the  testator,  being  the  tes- 
tator's younger  daughter,  and  the  children  and  a  grandchild  of  the 
other  two  daughters,  who  were  dead,  against  David  Evan.  It  prayed 
that  the  defendant  might  let  the  plaintiffs  into  peaceable  possession 
of  the  property,  and  deliver  up  the  title  deeds,  and  for  an  account  of 
the  rents,  &c.  from  the  death  of  Mary  Evan,  and  that  what  might 
be  found  due  might  be  set  off  against  the  defendant's  lien,  &e. 

Mr.  Pemberton  and  Mr.  Jenkins^  for  the  plaintiffs: 

The  gift  is  to  Mary  Evan  for  the  joint  lives  of  herself  and  her 
husband,  with  remainder  to  her  lawful  issue ;  consequently,  under 
the  rule  in  Shelley's  case,  the  estate  to  herself  and  that  to  her  issue 
coalesced,  and  on  the  whole  she  took  an  estate  tail  in  the  property, 
and  this  she  has  never  barred  :  Douglas  v.  Congreve  (i). 

The  power  either  enabled  her  to  appoint  to  the  testator's  ''nearest 
relations"  alone,  or  the  word  "confiding"  created  an  imperative 
trust  on  her  not  to  "  alienate  or  transfer"  the  estate  from  the  tes- 
tator's "  nearest  relations."  In  the  former  case  she  has  not  executed 
the  power,  and  the  property  passes,  in  default  of  appointment,  to 
the  testator's  heir.  In  the  latter  case  there  is  a  trust  for  the  heirs  as 
"  nearest  relations  :  "  Knight  v.  Knight  (2) ;  for  the  word  "family," 
when  applied  to  real  estate,  means  heir :  Wright  v.  Atkyns  (s). 

(1)  49  R  B.  290  (1  Boav.  59).        (3)  13  B.  B.  199;  24  B.  B.  3  (19 

(2)  62  B.  B.  74  (3  Beav.  148).       Vee.  299 ;  T.  &  B.  143). 
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Mr.  Kindersley  and  Mr.  Evans,  for  the  defendant,  contended, 
that  the  estate  devised  to  the  issae,  and  the  estate  pur  autre  vi£,  did 
not  coalesce.  ''Assise  per Lodington,  quesi  home  done  terre  al  A.  B. 
par  terme  daater  vye,  le  remaynder  al  heires  de  son  corps  engen- 
dres,  oncore  il  nad  que  a  terme  daater  vye,  dnrant  le  vye  cesty  que 
vye,  tamen  dicitur  quod  non  est  lex  "(i) ;  and  that  Mary  Evan  had, 
therefore,  an  estate  for  her  own  and  her  husband's  life,  and  a  power 
of  devising  to  her  husband  for  life. 

Secondly,  that  the  power  limited  to  her,  was  to  "  dispose  "  of  the 
estate  *'  to  such  person  as  she  should  think  fit,"  which  was  a 
general  power,  and  that  she  had  executed  it  by  her  will,  in  favour 
of  her  husband  and  the  defendant. 

Thirdly,  that  the  expression  "nearest  family"  rendered  the 
trust,  if  any,  void  for  uncertainty  :  Doe  v.  JoinviUe  (2),  Harland  v. 
Trigg  (3).     *     ♦     ♦ 


Oriffiths 
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The  Mastbb  of  the  Bolls  held,  that  Mary  Evan  took  an  estate 
tail,  with  a  power  of  appointing  to  the  testator's  "  nearest  relations," 
which  expression  was,  in  this  case,  equivalent  to  heir.  That  the 
appointment  was  in  equity  void,  and  that  the  plaintiffs  were  there- 
fore entitled  as  from  the  death  of  Mary  Evan.  An  inquiry  *was 
directed  of  what  was  due  on  the  mortgage,  on  account  of  the 
principal  and  interest,  and  on  the  other  hand,  the  usual  account  of 
the  rents  as  against  a  mortgagee  in  possession  was  ordered ;  and 
apon  payment  of  the  balance,  a  conveyance  of  the  estate  was 
directed  to  be  made.    No  costs  were  given  on  either  side. 


[  '^^  ] 


GLENGALL  v.  BAENARD. 

(5  Beav.  245—246.) 

Part  of  a  residuary  estate,  settled  on  one  for  life,  witli  remainder  to  her 
issue,  consisted  of  life  annuities  and  policies  on  the  lives  for  securing  the 
principal  money.  The  Court  seeing  it  for  the  benefit  of  all  parties, 
refrained  from  ordering  a  sale,  but  directed  the  policies  to  be  kept  up,  so 
as  to  secure  the  principal,  and  that  the  surplus  annuities  should  be  paid  to 
the  tenant  for  life. 

This  was  a  suit  for  the  administration  of  the  estate  of  Mr. 
Mellish.  It  appeared  that,  on  the  marriage  of  one  of  his 
daaghtersi  he  had  settled  considerable  property,  and  had  given 


(1)  Brooke's  Abr.  Estates,  296. 

(2)  6  B.R  686  (3  East,  172). 


(3)  1  Br.  C.  0.  142. 
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a  life  estate  therein  to  the  hasband.  The  husband  had  parted 
with  his  whole  life  interest  by  charging  annoities  thereon. 

The  testator  bought  up  the  annuities,  and  kept  up  policies  on 
the  husband's  life,  whereby  the  principal  money  was  secured.  The 
annuities  and  policies  formed  part  of  the  testator's  estate,  which 
he  had  by  his  will  settled  on  his  daughters  and  on  their  issue  in 
remainder. 

The  trustees,  under  the  circumstances,  were  of  opinion  that  it 
would  be  more  beneficial  to  all  parties  to  retain  the  annuities  and 
keep  up  the  policies,  than  to  sell  and  invest  the  produce. 

Mr.  Pemberton  admitted,  that  the  strict  rule  would  be  to  sell 
the  annuities  and  policies,  and  after  investing  the  produce,  to  pay 
the  dividends  to  the  tenants  *for  life,  but  argued  that,  as  those 
securities  would  realise  much  less  than  would  be  ultimately  secured 
by  the  policies,  it  would  be  for  the  benefit  both  of  the  tenants  for 
life  and  those  in  remainder,  that  they  should  be  retained,  and  that 
the  amount  of  the  annuities,  after  payment  of  the  premiums, 
should  be  paid  to  the  tenants  for  life. 

The  will,  he  said,  contained  a  discretionary  clause,  enabling  the 
trustees  to  sell  as  they  deemed  advisable. 


Mr.   Kindersley,   Mr.   Bacon,  Mr. 
different  parties. 


Teed,  and    Mr.  Koe,  for 


The  Master  of  the  Bolls  said,  that  under  the  circumstances, 
he  thought  the  arrangement  beneficial,  care  being  taken  to  keep  up 
the  policies,  and  that  the  decree  must  be  prefaced  with  a  declara- 
tion, that  this  course  appeared  to  the  Court  beneficial  for  all 
parties. 
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LUCENA  V.  LUCENA. 

(5  Beav.  249—250.) 

A  testator  gave  his  widow  a  power  of  appointment  amongst  his 
children  over  a  fund,  which,  in  default  of  appointment,  was  given  between 
them,  but  the  shares  of  daughters  to  be  for  their  separate  use  for  life, 
with  remainder  to  their  children.  The  widow,  by  a  will  not  executed  with 
the  formalities  required  by  the  power,  gave  the  fund  to  the  children 
equally.    The  Court  supplied  the  formalities. 

The  testator  gave  a  sum  of  24,0002.  to  trustees  for  his  widow 
for  life,  with  power  to  her  of  appointing  12,000^.,  part  thereof, 
amongst  his  children,  by  will  attested  by  two  witnesses,  and  in 
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default  of  appointment  to  fall  into  the  residue.  He  gave  the 
residue  between  his  children,  but  as  to  his  daughters,  for,  their 
separate  use  for  life,  with  remainder  to  their  children. 

The  widow,  by  a  will  which  was  not  attested,  appointed  the 
12,0002.  between  her  sons  and  daughters  equally ;  and  the  question 
was,  whether  this  Court  would  aid  the  defective  execution. 

Mr.  G.  Turner  and  Mr.  Bhxam  argued  that  there  was  no 
case  in  which  this  Court  would  aid  the  defective  execution  of  a 
power  in  favour  of  children,  where  their  right  would  not  be  wholly 
defeated  by  the  non-execution  of  the  power ;  and  here  the  children 
would  take  in  default  of  appointment,  with  the  advantage  that  the 
shares  of  the  daughters  would  be  for  their  separate  use. 

Mr.  Kindersley  and  Mr.  CoUins  contended  that  the  Court  would 
supply  the  defective  execution  of  the  power  in  favour  of  the  children. 

Mr.  'Tinney,  Mr.  'Taylor,  and  Mr.  Frediny,  in  the  same  interest. 

The  Master  of  the  Bolls  held  that  the  formality  was  to  be 
supplied,  and  that  the  daughters  took  absolute  interests  in  their 
shares. 


LUCBNA 

r. 
LUCENA. 
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SIDEBOTHAM  v.  BAREINGTON. 

(5  Beav.  261—263.) 

[A  NOTE  of  this  decision  will  be  found  at  the  end  of  the  report 
of  some  earlier  proceedings  in  the  suit  in  52  B.  B.  212  ;  see  p.  215.J 


1842. 
June  8. 

[261] 


AGABEG  V.  HAKTWELL. 

(5  Beav.  271—273.) 

By  the  decree  the  costs  of  all  parties  were  ordered  to  be  taxed  as  between 
solicitor  and  client.  Upon  a  reheaiing  the  decree  was  afi&rmed,  and  the 
deposit  was  ordered  to  be  returned,  but  nothing  was  said  as  to  costs.  By 
a  subsequent  order  the  costs  of  all  parties  were  ordered  to  be  taxed,  as 
between  solicitor  and  client,  from  the  last  taxation.  Held,  that  this  did 
not  include  the  costs  of  the  rehearing. 

The  costs  of  reheanngs  are  not  carried  by  the  woi-ds  *'  costs  of  suit  as 
between  solicitor  and  client,"  but  they  require  to  be  specially  mentioned  in 
the  order  for  taxation. 

Strnble.    The  same  rule  applies  to  the  costs  of  appeals,  and  exceptions. 

This  case   came  before   the  Court  upon   petition   under    the 
following  circumstances : 

On  the  6th  of  August,  1832,  upon  petition  for  payment  of  a  sum 


1842. 
June  28. 

Rolls  CouH, 

Lord 

Lakodale, 

M.R. 

[271] 
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AoABKG  out  of  Court,  an  order  was  made  by  the  Vicb-Ghancbllor,  inter  aluty 
Habtwell.  to  tax  all  parties  their  costs  of  and  relating  to  the  suit  as  between 
solicitor  and  client. 

On  the  15th  of  February,  1888,  by  the  decree  of  the  Vicb- 
Chancellor,  an  order  was  made,  inter  aUa,  to  tax  all  parties  their 
costs  of  this  suit,  subsequent  to  the  last  taxation  thereof,  as 
between  solicitor  and  client. 

On  the  22nd  of  May,  1884,  upon  a  rehearing  before  the  Liord 
Chancellor,  the  decree  was  affirmed.  The  deposit  was  ordered  to 
be  returned,  but  nothing  was  said  as  to  costs. 

On  the  12th  of  May,  1885,  an  order  to  tax  all  parties  their  costs, 
as  between  solicitor  and  client,  of  and  relating  to  these  suits, 
subject  to  the  last  taxation  of  costs,  was  made  by  the  decree  of 
the  Master  of  the  Bolls. 

On  the  12th  of  December,  1887,  an  appeal  was  heard,  and  a 
decree  made  by  the  House  of  Lords,  whereby  the  decrees  of  the 
Yice-Chancbllor  and  Lord  Chancellor  were  reversed,  and  the 
case  was  referred  back  to  the  Court  of  Chancery. 

On  the  28th  of  April,  1840,  an  order  was  made  by  the  Lord 
[  *272  ]  Chancellor,  altering  the  orders,  and  proceedings  *in  conformity 
to  the  order  of  the  House  of  Lords ;  but  no  variation  was  made  in 
the  order  for  the  taxation  of  costs. 

The  question  was,  whether  the  decree  of  the  12th  of  May,  1835, 
entitled  the  parties  to  their  costs  of  the  rehearing  before  the  Lord 
Chancellor  in  May,  1884. 

Mr.    Tinney  and   Mr.   F.  H.  Goldsmid,  in   support  of    the 
petition. 

Mr.  Pemberton  and  Mr.  Blunts  contra. 

The  Master  of  the  Bolls  said  he  should  inquire  of  the  sworn 
clerks  what  was  the  understood  practice  in  such  cases. 

The  sworn  clerks  returned  the  following  Certificate : 

"  Six  Clerks*  Office,  June  25th,  1842. 

''  We,  the  undersigned  Clerks  in  Court,  beg  leave  to  state  that 
we  are  of  opinion  that  the  Lord  Chancellor's  order  of  the  22nd 
of  May,  1884,  giving  back  the  deposit  to  the  petitioner,  is  a  disposal 
of  the  question  of  costs  of  the  rehearing ;  and  that  the  order  of 
the  12th  May,  1885,  though  it  gives  all  parties  their  costs,  as 
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between  solicitor  and  client,  of  and  relating  to  these  suits^  sub- 
sequent to  the  last  taxation,  would  not  authorize  the  Master  to 
include  the  costs  of  the  rehearing,  because  it  would  be  giving  the 
order  of  the  Master  of  the  Rolls,  by  whom  the  order  of  12th 
May,  1835,  was  made,  the  effect  of  giving  costs  which  the  Lord 
Chancellor,  by  his  order  of  22nd  May,  1884,  had  refused  to  give. 

''It  is  a  general  rule  that  costs  of  appeals,  rehearings,  and 
exceptions  are  not  carried  by  the  words,  '  Costs  of  suit  as  between 
solicitor  and  client,'  but  require  to  be  specially  mentioned  in  the 
order  for  taxation. 

"Richard  Mills. 

"John  Wainbwright. 

"Jambs  Thomas  Hornb." 

The  Master  of  the  Rolls,  after  referring  to  the  Certificate, 
decided  in  conformity  therewith. 


AOABBa 

Habtwell. 


[273] 


June  28. 


GEIEVESON  V.  KIESOPP. 

(5  Beav.  283—288.) 

An  estate  directed  to  be  sold  was  limited  to  A.  for  life,  and  (as  was  then 
supposed]  a  moiety  thereof  was,  as  real  estate,  limited  to  B.  in  remainder. 
A.  conveyed,  and  B.  confirmed  B.'s  moiety  and  all  their  estate,  &c., 
therein  by  way  of  mortgage,  and  they  further  assured  it  by  fine.  It 
turned  out  that  B.  had  one  fifth  only  in  remainder  as  personalty.  Held, 
that  A.  *s  interest  in  one  fifth  only  was  affected  by  the  mortgage. 

Undeb  the  will  of  the  testator,  dated  in  1795,  his  widow,  Mrs. 
Carr,  was  entitled  for  life  to  a  freehold  property  called  Staley, 
as  to  which,  the  testator  had  given  certain  directions  respecting 
the  sale  for  the  benefit  of  his  six  children.  The  interests  of  the 
parties  in  remainder  had  not,  in  the  year  1819,  been  ascertained, 
but  it  was  supposed,  that  subject  to  the  life  interest  of  Mrs.  Carr, 
the  property  belonged,  as  real  estate,  to  Mary  Eirsopp  and  Sarah 
Carr  Grieveson  (the  child  of  a  deceased  child  of  the  testator),  in 
coparcenary. 

At  this  time  (1819),  Sarah  Carr,  the  widow,  Mary  Kirsopp  (the 
wife  of  John  Kirsopp),  John  Grieveson,  and  Sarah  Carr  the 
younger,  were  indebted  to  Michael  Dodd,  on  bond,  in  the  sum 
of  200i. ;  and  John  Kirsopp  was  indebted  to  Sarah  Carr,  the  widow, 
in  the  sum  of  *1,000Z.  and  upwards.  Under  these  circumstances  a 
deed  was  executed,  dated  in  December,  1819,  which  was  made 
between  Sarah  Carr,  widow,  of  the  first  part,  John  Kirsopp  and 
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GBIEVE80M    Mary  his  wife  of  the  second  part^  a  trustee  of  the  third  part, 

KiBsopp.     ^^d  Dodd  and   wife  of  the  fourth  part,  reciting  the  death   of 

four  out  of  the  six  of  the  testator's  children  without  issue,  and 

either  intestate  or  infants ;  and  reciting  the  death  of  Mrs.  Grieveson 

(another  of  the  six  children),  leaving  Sarah  Garr  Grieveaon  an 

infant,  ''in  whom,  together  with  Mary  Eirsopp,  the  real  estate 

of  the  said  testator  was  then  vested  in  coparcenary,"  subject  to 

a  mortgage  and  to  such  interest  as  Sarah  Garr  had  therein ;  and 

also  reciting  that  Dodd  and  Mabel  his  wife  had,  at  the  request 

of  the  said  Sarah  Garr,  the  widow,  and  the  said  John  Eirsopp  and 

Mary  his  wife,  agreed  to  lend  them  the  sum  of  1,00(M.  to  pay 

off  the  debt  due  from  John  Eirsopp  to  Sarah  Garr,  upon  having 

that  sum  and  the  2001.  due  on  bond  secured  on  mortgage  of  the 

undivided  moieties,  hereditaments,  and  premises,  as  thereinafter 

mentioned ;  it  was  witnessed,  that,  in  consideration  of  1,000Z.  paid 

to  Sarah  Garr  by  Dodd  and  wife,  and  the  2002.  due,  Sarah  Garr 

did  grant,  &c.  and  convey,  and  John  Eirsopp  and  wife  did  grant, 

&c.   and  confirm  unto  the  trustee  and  his  heirs,  all   that  one 

undivided  moiety  or  half  part  of  them  the  said  John  Eirsopp 

and  Mary  his  wife,  in  right  of  the  said  Mary,  and  of  and  in 

the  said  estate  and  premises  called   Staley  therein  particularly 

described,  and  the  allotments  thereto,  and  also  of  and  in  all  other 

messuages,  lands,  tenements,  and  hereditaments  whatsoever,  late  of 

him  the  said  John  Garr  the  testator  in  the  parish   of  Staley 

aforesaid,   and  all    the    estate,   right,   title,   interest,   possession, 

property,  claim,  and  demand  whatsoever  of  them  the  said  Sarah 

Garr  and  John  Eirsopp  and  Mary  his  wife,  or  any  or  either  of 

them,  of,  in,  or  to  the  said  undivided  moieties,  hereditaments,  and 

[  '285  ]      premises,  and  *every  part  and  parcel  thereof,  in  trust  for  Dodd  and 

his  wife,  subject  to  redemption.    There  was  a  covenant  to  levy 

fines,  which  were  to  enure  to  the  use  of  the  trustee  for  Dodd 

and  his    wife,   and    a    proviso   for  redemption   on    payment   of 

1,200Z.  and  interest  to  Dodd  and  his  wife,  by  Eirsopp  and  his 

wife ;  and  on  payment  there  was  to  be  a  reconveyance  to  Eirsopp 

and  his  wife,  or  as  they  appointed,  subject  to  the  mortgage,  and 

subject  to  the  interest  of  Sarah  Garr;   and  Eirsopp  personally 

covenanted  to  pay  the  mortgage  money. 

In  1824,  a  fine  was  levied  pursuant  to  the  covenant. 

Long  after  the  date  of  the  deed,  it  was  ascertained  (i)  that  the 

property  belonged  to  the  widow  for  life,  with  remainder  (aa'  personal 

(I)  44  B.  B.  305  (2  Keen,  653). 
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estate)  in  fifth  shares  between  Mrs.  Kirsopp  the  surviving  child,  and    Gbibveson 
the  representatives  of  the  four  deceased  children.  Kirsopp. 

Mrs.  Carr,  the  widow,  as  representing  her  deceased  children, 
became  entitled  to  one  sixth  part  of  the  produce  of  the  estate. 
She  died  in  1829. 

Under  these  circumstances  a  question  arose,  as  to  the  extent 
to  which  the  interest  of  Mrs.  Carr,  the  widow,  was  affected  by 
the  deed  of  1819. 

Mr.  Purvis  contended,  that  the  deed  and  fine  operated  on  the 
whole  of  the  widow's  interest  in  the  moiety  of  the  property. 

Mr.  PevtbertoHf  contra^  contended  that  the  effect  of  the  deed 
and  fine  was,  to  make  merely  the  widow's  interest  *in  the  share       [  •286  ] 
which  Kirsopp  and  wife  actually  conveyed,  viz.  one  fifth,  liable  to 
the  mortgage. 

The  Master  op  the  Rolls  :  jm^e  28. 

At  the  date  of  the  deed  in  question,  viz.  on  the  81st  of  December, 
1819,  Mrs.  Carr  was  entitled  to  the  premises  therein  comprised 
for  her  life,  and  subject  to  her  life  interest,  the  property,  as 
personal  estate,  belonged  in  fifth  shares  to  her  surviving  child,  and 
the  personal  representatives  of  her  four  deceased  children.  The 
rights  of  the  children  had  not  then  been  ascertained,  and  it 
was  supposed,  that,  subject  to  the  life  interest  of  Mrs.  Carr,  the 
property  belonged,  as  real  estate,  to  Mrs.  Kirsopp  and  the  child  of 
a  deceased  child,  in  coparcenary. 

At  the  same  time,  a  debt  of  2002.  was  owing  to  Michael  Dodd, 
as  executor  of  Paul  Vaillant,  which  was  secured  by  the  bond  of 
Sarah  Carr,  Mary  Kirsopp,  John  Grieveson,  and  Sarah  Carr  the 
younger;  a  debt  of  1,0002.  was  also  due  from  John  Kirsopp 
to  Sarah  Carr,  and  the  deed  was  executed,  in  consideration  of 
the  bond  debt,  and  of  1,000Z.  paid  to  Sarah  Carr.  The  conveyance 
was  made  to  a  trustee  by  Sarah  Carr,  and  by  John  Kirsopp 
and  Mary  his  wife,  and  the  property,  purported  to  be  conveyed,  was, 
all  that  undivided  moiety  of  Kirsopp  and  his  wife,  in  right  of 
the  wife,  in  the  several  premises  therein  described,  and  all  the 
estate  of  Sarah  Carr,  and  Kirsopp  and  his  wife  in  the  same  moiety, 
in  trust  for  Dodd  and  his  wife,  subject  to  redemption.  There  was 
a  covenant  to  levy  fines,  which  were  to  enure  to  the  use  of  the 
trustee  for  Dodd  and  his  wife,  and  a  proviso  for  redemption,  on 
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Obibvrson    payment  of  1,200Z.  and  interest  to  Dodd  and  his  wife,  by  Kirsopp 

KiRsopp.      *^Tid  his  wife ;  and  on  payment,  there  was  to  be  a  reconveyance 

[  *287  ]       to  Kirsopp  and  his  wife,  or  as  they  appointed,  subject   to  the 

mortgage  and  subject  to  the  interest  of  Sarah  Carr ;  and  Kirsopp* 

personally,  covenanted  to  pay  the  mortgage  money. 

Long  after  the  date  of  the  deed,  it  was  ascertained  that  Mary 
Kirsopp,  instead  of  being  entitled,  as  heir,  to  a  moiety  of  the 
estate,  was  entitled  in  her  own  right  to  only  one  fifth,  as  personal 
estate;  and  the  question  is,  what,  upon  the  construction  and 
effect  of  the  deed,  is  the  effect  of  the  conveyance  executed  by 
Mrs.  Garr. 

The  estate  being  treated  as  personalty,  Mrs.  Carr  became  entitled 
to  portions  of  the  shares  of  her  deceased  children,  who  died  intestate; 
and  it  is  contended,  that  although  Kirsopp  and  his  wife,  in  her 
right,  were  only  entitled  to  one  fifth,  subject  to  the  life  interest  of 
Mrs.  Carr,  the  conveyance  by  Mrs.  Carr  ought  to  extend  to  her  own 
interest  in  an  equal  moiety  of  the  whole.  But,  on  perusal  of  the 
deed,  I  am  of  opinion  that  Mrs.  Carr  did  not  intend  to  convey,  and 
that  Dodd  and  his  wife  did  not  intend  to  receive  from  her,  more 
than  her  interest  in  the  share  of  the  estate  which  was  conveyed  by 
Kirsopp  and  his  wife ;  and  I  think,  that  the  effect  of  the  deed  is  not 
to  pass  more  than  her  interest  under  the  will,  in  so  much  of  the 
estate  as  was  conveyed  by  Kirsopp  and  his  wife. 

It  being  doubtful,  upon  the  proceedings,  whether  Mrs.  Carr  the 
widow  had  joined  in  the  fine,  inquiry  was  made  on  the  point,  when 
it  was  ascertained  that  she  was  a  party  to  it,  and  the  case  was  then 
argued  as  to  its  operation. 

[  288  ]  Mr.  Purvis  contended  that,  as  Mrs.  Carr  covenanted  for  herself 

and  her  heirs,  her  covenant  was  to  be  made  good  out  of  the  lands  (i). 
That  a  fine  was  a  feoffment  on  record  (2),  and  was  conclusive  evi- 
dence on  production ;  and  that  Mrs.  Carr  was  estopped  from  saying 
that  the  moiety  did  not  pass  (3). 

Mr,  PembertoTiy  contra  : 

The  property  is  mere  personalty,  and  the  fine  had  no  operation 
upon  it.  The  security  cannot  extend  beyond  the  intention  of  the 
parties  to  the  deed ;  they  were  only  dealing  with  the  interests  of 
Kirsopp  and  wife,  and  merely  with  such  interest  of  the  widow,  as 

(1)  Co.  Litt.  365  a.  (3)  Shep.  Touch.  20. 

(2)  Shep.  Touch.  6. 
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she  had  in  that  portion  of  the  property  which  belonged  to  Kirsopp    Grirvbson 


and  wife. 

The  Master  of  the  Bolls: 

I  stated  my  opinion,  that  the  intention  of  the  parties  was  to 
convey  the  widow's  interest  in  so  much  of  the  estate  as  was 
conveyed  by  Kirsopp  and  wife.  I  do  not  think  that  the  fine 
operates  beyond  the  deed,  and  the  intention  of  the  parties  appearing 
on  the  deed. 


Kirsopp. 


BRI8T0W  V.  BRI8T0W. 

(5  Beav.  289—293.) 

A  testatrix  appointed  a  legacy  out  of  a  particular  fund.  By  a  codicil 
she  revoked  it,  and  gave  a  legacy  of  half  the  amount  only,  but  without 
referring  to  the  particular  fund:  Held,  that  the  latter  was  a  mere 
suhstitution  for  the  former;  and  the  particular  fund  failing,  that  the 
legatee  was  not  entitled  to  be  paid  out  of  the  general  assets. 

Dividends  accruing  on  a  specific  bequest  of  stock  before  the  same 
becomes  transferable  to  the  legatee  pass  with  the  stock. 

*  *  Undbb  the  marriage  settlement  of  Lady  Bristow,  a  power 
was  limited  to  her  of  appointing  5,0002.  By  her  will  she  appointed 
a  sam  of  8002.,  part  of  the  5,0002.  to  be  equally  divided  between 
Mrs.  Booth,  her  cousin,  Mrs.  Slater,  and  two  other  persons. 

By  a  codicil  she  revoked  the  legacies  given  to  Mrs.  Booth,  Mrs. 
Slater,  and  the  other  two  persons,  and  proceeded  thus :  ''  I  bequeath 
to  each  only  1002." 

It  was  decided  in  the  case  of  Bristow  v.  Boothby  (i),  that  the 
power  of  appointing  the  5,0002.  was  void  for  remoteness ;  so  that 
legacies  given  thereout  failed.  The  Master  to  whom  this  cause  was 
referred  to  take  an  account  of  the  legacies,  &c.  reported  the  two  of 
1002.  each  given  by  the  codicil  to  Mrs.  Booth  and  Mrs.  *  Slater 
amongst  the  general  legacies ;  and  to  this  part  of  his  report,  an 
exception  was  taken  (2).     *     *     * 

The  Master  of  the  Bolls  held  that  the  legacies  of  1002.  each 
were  substituted  for  those  of  2002.  each,  and  were  payable  out  of 
the  same  fund.    He  consequently  allowed  the  exception. 

The  testatrix  gave  to  a  charity,  called  the  Befuge  for  the 
Destitute,  a  sum  of  1,7002.  4  per  Gents.,  standing  in  the  names  of 
two  trustees,  which  she  directed  ''to  be  paid  within  twelve 
calendar  months  after  her  decease." 


1842. 
June  28,  29. 

MolU  Court 

Lord 

Langd/llb, 

M.R. 
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(1)  25  B.  B.  248  (2  Sim.  &  St.  465). 

(2)  See  Day  v.  Croft,  bb  B.  B.  163 


(4  Beav.   5G1),   and  the  cases  there 
cited. 
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Bristow 

r. 
Bristow. 
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The  stock  had  not  been  transferred,  and  two  half-yearly  divi- 
dends on  the  stock,  amounting  together  to  682.,  had  been  received 
by  the  executors  during  the  twelve  months  which  elapsed  after 
the  testatrix's  decease.  These  sums  were  claimed  as  part  of  the 
testatrix's  general  estate,  on  the  ground  that  the  executors  were 
not,  under  the  terms  of  the  will,  bound  to  transfer  the  stock  until 
twelve  months  after  her  decease ;  and  this  point  formed  the  subject 
of  another  exception  to  the  Master's  report. 

The  Master  of  the  Bolls,  after  hearing  counsel  in  support 
of  the  exception,  and  without  hearing  the  other  *8ide,  overruled 
the  exception,  holding  that  the  68Z.  belonged  to  the  legatees  of 
the  stock. 

[The  original  report  comprised  other  questions  for  decision  which 
it  is  thought  unnecessary  to  retain  here.] 


1842. 
June  30. 

RdU  Court 

Lord 

Langdalb, 

M.U. 

r  293  ] 


PERRY  V.   KNOTT  0). 

(o  Beav.  293—297.) 

The  32nd  order  of  August,  1841,  applied  to  a  case  of  a  breach  of  trust 
committed  by  several  executors ;  and  a  cestui  que  trust  might  therefore^ 
proceed  against  one  in  the  absence  of  the  others  (2). 

A  suit  may  be  maintained  for  a  breach  of  trust  in  respect  of  an  ascer- 
tained fund,  by  a  party  entitled  to  a  moiet}'  thereof,  without  making  the 
person  entitled  to  the  other  moiety  a  party. 

The  testator,  George  Aldridge,  gave  and  bequeathed  unto  his  son 
Joseph  Aldridge,  his  executors  and  administrators,  the  sum  of  1,000/., 
in  trust  for  the  separate  use  of  Elizabeth,  the  wife  of  William 
Howell  for  life,  and  after  her  decease,  equally  amongst  her  children 
living  at  her  decease.  He  appointed  Deborah  Aldridge,  John 
Pricklow,  Joseph  Aldridge,  and  Edward  Aldridge,  his  executors. 

The  testator  died  soon  after,  and  his  will  was  proved  by  his 
executrix  and  executors,  who  (according  to  the  statement  in  the 
defendant's  answer),  shortly  after  the  testator's  death,  transferred 
(out  of  the  stock  standing  in  the  bank  in  the  names  of  the  executors 
and  executrix),  a  sum  of  3  per  cent.  Consolidated  Bank  Annuities, 
which,  at  the  current  price  of  such  stock,  at  the  date  of  such 


(1)  Wilsou  V.  Ithodes  (1877)  8  Ch.  D. 
777. 

(2)  This  rule  was  afterwards  re- 
placed by  Order  VII.  rule  2  of  the 
Consolidated  General  Orders  of  1860, 


and  see  now  Order  XYI.  rr.  6,  11  and 
48,  under  which  the  present  practice  is 
regulated:  In  re  Harriwn  [1891]  2  Ch. 
349.  60  L.  J.  Ch.  287,  64  L.  T.  442, 
and  see  po«l,  p.  511. — O.  A.  S. 
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transfer,  was  worth  1,000Z.  sterling,  into  the  joint  names  of  Joseph       Pbbby 
Aldridge  and  Elizabeth  Howell.  Knott. 

Joseph  Aldridge  died  in  1823,  and  Elizabeth  Howell,  who 
sarvived  him,  transferred  the  fund  into  her  own  name,  and  after- 
wards sold  it  out  and  applied  it  to  her  own  use.  Elizabeth  Howell 
died  in  1839,  leaving  two  children,  viz.  the  plaintiff  Mrs.  Perry,  and 
William  Howell. 

The  bill  was  filed  by  Mr.  and  Mrs.  Perry,  against  Mr.  and  Mrs.        [  294  ] 
Knott  (the  latter  being  the  legal  personal  representative  of  Joseph 
Aldridge),  seeking  to  charge  his  estate  with  a  breach  of  trust,  in 
consequence  of  the  loss  of  the  1,000Z.  which  had  improperly  been 
placed  under  the  control  of  Mrs.  Howell. 

The  defendants,  by  their  answer,  insisted,  *'  that  if  any  breach 
of  trust  was  committed^  -touching  the  said  stock,  the  same  was 
committed  by  Edward  Aldridge,  Deborah  Aldridge,  and  John 
Pricklow ;  and  that  they,  or  their  personal  representatives,  as  well 
as  the  said  William  Howell  and  the  personal  representatives  of 
Elizabeth  Howell,  were  necessary  parties  to  the  suit.*' 

When  the  cause  came  on  for  hearing,  on  the  25th  of  June,  1841, 
the  Masteb  of  the  Bolls  held,  that  the  other  executors  of  the 
testator,  and  the  representatives  of  Mrs.  Howell,  were  necessary 
parties ;  but  no  decision  was  made  as  to  the  necessity  of  making  the 
representatives  of  William  Howell  parties.  The  cause  was  ordered 
to  stand  over  for  want  of  parties,  with  liberty  to  amend.  The  order 
had  been  drawn  up,  but  had  not  been  passed  by  the  Registrar.  In  the 
meantime  the  General  Orders  of  August,  1841,  came  into  operation. 

The  32nd  order  directs,  ''  that  in  all  cases  in  which  the  plaintiff 
has  a  joint  and  several  demand  against  several  persons,  either  as 
principals  or  sureties,  it  shall  not  be  necessary  to  bring  before  the 
Court,  as  parties  to  a  suit  concerning  such  demand,  all  the  persons 
liable  thereto ;  but  the  plaintiff  may  proceed  against  one  or  more  of 
the  persons  severally  liable  "  (i).  The  51st  order  directs,  "  that  the 
foregoing  orders  shall  take  effect  as  to  all  suits,  whether  now 
depending  or  ^hereafter  commenced,  on  the  last  day  of  Michaelmas  [  «296  ] 
Term,  1841  "(2). 

These  orders  having  come  into  operation,  the  plaintiffs  procured 
this  cause  to  be  set  down  to  be  reheard. 

Mr.  Pemberton  and  Mr.  Wood  for  the  plaintiffs,  contended, 
that  by  the  32nd  order  of  August,  1841,  it  was  unnecessary  to  make 

(1)  Old.  Can.  174.  (2)  Ord.  Can.  178. 
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Perry       the  other  persons  guilty  of  the  breach  of  trast.  parties  to  this  soit ; 

Knott.  ^^^  ^^^^  ^^^  order  was  applicable  to  the  present  case ;  for»  by  the 
5l8t  order,  the  orders  of  August,  1841,  were  to  take  effect  as  to  all 
suits  then  depending,  and  that  this  cause  was  so  circumstanced. 

That  the  object  of  the  82nd  order  was  to  reUeve  a  party,  having  an 
independent  claim  against  several  persons,  from  the  necessity  of 
making  them  all  parties  to  a  suit. 

As  to  the  representatives  of  William  Howell,  who  was  entitled  to 
the  other  moiety  of  the  fund,  being  a  necessary  party,  they  again 
relied  on  Smith  v.  Snow  (i)  and  Hutchinson  v.  Townsend  (2). 

Mr.  George  Turner  and  Mr,  Craig,  contra,  for  Mr.  and  Mrs. 
Knott,  the  personal  representatives  of  Joseph  Aldridge : 

The  orders  of  August,  1841,  were  nev^r  intended  to  apply  to  a 
cause  which  had  been  heard  and  disposed  of ;  and  the  32nd  order 
only  applies  to  cases,  where,  by  contract,  a  joint  and  several 
liability  is  created.  Here  the  liability  is  not  joint  and  several ;  a 
demand  cannot  be  made  against  one  of  several  executors:  they 
[  ^296  ]  must  all  be  *made  parties,  in  order  that  the  accounts,  in  which 
they  are  all  interested,  may  be  taken  in  their  presence,  and  that 
they  may  have  the  benefit  of  a  contribution,  if  the  decree  be 
ultimately  worked  out  against  one.  How  otherwise  could  accoonts 
be  finally  taken  in  a  creditor's  or  a  legatee's  suit?  The  suit  is 
therefore  still  defective  for  want  of  parties,  first,  because  the  other 
executors  of  the  testator  who  joined  in  the  alleged  breach  of  trust, 
or  their  representatives,  are  not  before  the  Court;  secondly, 
because  the  representative  of  Mrs.  Howell,  the  person  who  reaUy 
committed  the  breach  of  trust  and  received  the  money,  is  not  a 
party ;  and,  thirdly,  because  William  Howell,  or  his  representative, 
is  not  a  party. 

The  case  of  Smith  v.  Snow  has  not  been  approved  of ;  and  it  has 
always  been  admitted,  that  the  principle  of  the  decision  in  that  case 
is  not  to  be  extended. 

They  also  cited  an  unreported  case  of  Attorney^Qeneral  v.  Hughct 
before  Vice-Chancellor  K.  Bruce,  in  which  the  Attorney-General 
had  filed  an  informaticm  against  the  surviving  executor  and  the 
representatives  of  a  deceased  executor  to  obtain  payment  of  legacy 
duty,  without  making  the  representatives  of  two  deceased  executors 
parties ;  and  the  Court  (they  stated)  held  that  the  latter  were 
necessary  parties  if  any  account  were  to  be  taken. 

(1)  18  E.  B.  186  (3  Madd.  10).  (2)  44  B.  B.  311  (2  Keen,  675). 
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The  Master  of  the  Bolls: 

I  think  that  the  82nd  general  order  applies  to  so  much  of  this  case 
as  relates  to  the  persons  who  are  alleged  to  have  jointly  committed 
the  breach  of  trust;  in  the  case  cited  (i),  there  may  have  been 
peculiar  circumstances  to  require  the  decision  stated  to  have  been 
there  made. 

As  to  the  next  point,  I  conceive  this  to  be  a  distinct  demand  for 
a  distinct  aliquot  part  of  a  distinct  sum,  and  upon  the  authority  of 
Smith  V.  Snow  I  think  that  the  representative  of  William  Howell  is 
not  a  necessary  party  to  the  suit. 

As  to  the  third  objection,  I  think  the  executor  of  Mrs.  Howell  is 
a  necessary  party,  because  she  reaped  the  benefit  of  the  second 
breach  of  trust. 

It  was  ultimately  referred  to  the  Master  to  inquire  when,  and  by 
whom,  and  under  what  circumstances,  the  1,850/.  was  sold  out,  and 
whether  or  not  with  the  privity  and  assent  of  the  plaintiff,  and 
whether  any  part  was  applied  for  the  benefit  of  the  plaintiff  with 
liberty  to  state  special  circumstances. 


Perrt 
r, 

Knott. 


[297] 


HENDERSON  v.  CONSTABLE. 

id  Beav.  297—300 ;  S,  C.  11  L.  J.  Ch.  332.) 

A  bequest  was  made  of  2,500/.  after  the  death  of  A.,  as  A.  should  appoint, 
with  a  gift  oyer  '*of  the  same  "  in  default,  and  to  be  paid  with  interest 
from  A.'s  death.  A.  appointed  a  part  to  B.,  and  1,630Z.  to  other  persons, 
and  directed  the  sums  to  be  paid  at  the  decease  of  B.,  except  the  one  left  to 
himself,  which  was  to  be  payable  at  A.'s  decease.  Held,  that  the  interest 
on  the  1,630/.  accruing  between  the  death  of  A.  and  B.  neither  passed 
to  the  appointees  of  that  sum,  nor  to  B.  by  implication,  but  went  over, 
as  in  default  of  appointment. 

Th£  testator,  John  Henderson,  bequeathed  his  personal  estate  to 
his  executors,  on  trust  to  pay  his  wife  an  annuity  of  1002.  a  year 
for  life  ;  and  after  her  decease,  to  pay  2,5002.  ''  to  and  among  his 
children,  or  to  the  children  of  such  of  them  as  should  be  then 
dead,"  as  his  wife  should  appoint ;  and  for  want  of  such  appoint- 
ment, or  as  to  such  parts  whereof  no  such  appointment  should  be 
made,  upon  trust  to  pay  '*  the  same"  equally  among  his  six 
children  (naming  them),  "  or  to  the  survivors,  or  to  the  children  of 
such  of  them  as  should  be  then  dead  leaving  issue,  such  issue  being 
^entitled  to  their  parent's  share  thereof,  and  to  be  paid  at  the  end 


1842. 
Jun^  30. 

Jiidls  Omrt. 

Lord 

Lakodale, 

M.B. 

[  297  ] 


[  '298  ] 


(1)  An  unreported  case  of  A.-G,  v.  Hughes. 
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Hendbbsok    of  twelve  calendar  months  after  her  decease,  with  interest  for  the 
Constable,    same  from  the  time  of  his  wife's  decease." 

The  widow,  by  her  will,  after  reciting  her  power,  proceeded  thus : 
now  "  I  Sarah  Henderson,  in  pursuance  of  the  said  power,  &c.^ 
do  appoint  the  said  sum  of  2,500Z.  as  follows :  "  she  then  appointed 
1,630Z.  only  amongst  certain  objects  of  the  power,  and  a  further  sum 
of  670Z.  to  her  son  William  Henderson,  and  she  proceeded  in  the 
following  words  :  ''  the  said  legacies  or  sums  to  be  paid  at  the 
decease  of  my  son  William,  except  the  one  left  to  himself,  to  be 
payable  at  my  decease." 

The  widow  died  in  October,  1884,  and  William  Henderson  was 
still  living. 

The  only  question  arose  as  to  the  interest  which  might  accrue  on 
the  1,680Z.  between  the  death  of  the  widow  and  the  death  of  her  son 
William  ;  the  widow  having  made  that  sum  payable  with  interest 
from  the  death  of  her  son  William. 

It  was  contended,  first,  that  the  interest  must  go  to  the  parties 
entitled  in  default  of  appointment :   [Wihon  v.  Piggott  (i)]. 
[  299  ]  Secondly,  it  was  contended  by  the  appointees  of  the  1,68(M.,  that 

the  whole  interest  passed  to  them  with  the  principal  money  as  an 
incident  thereto. 

Thirdly,  it  was  contended  on  behalf  of  William  Henderson,  that 
there  was  an  implied  gift  to  him  of  the  intermediate  interest :  Roe 
V.  Summerset  (2) ;  in  which  case,  there  was  a  gift  to  A.  after  the 
death  of  B.,  and  it  was  held  that  B.  took  a  life  estate  by  implication. 

Lastly,  it  was  contended,  on  behalf  of  the  residuary  legatee,  that 
as  there  was  no  appointment  of  the  interest  in  question,  and  as  the 
gift  over  in  the  testator's  will  was  of  ''  the  same,"  viz.,  the  capital, 
and  not  of  the  interest,  the  residuary  legatee  was  entitled  to  the 
benefit  of  its  non-appointment. 

Mr.  Kindersky  and  Mr,  Elderton,  for  the  plaintiff. 

Mr,  Faher,  Mr,  S.  Atkinson ,   Mr,  C.  Barber,  Mr.  Wray,  and 
Mr.  Phillips,  for  several  parties. 

Mr,  Kindersley,  in  reply. 

The  Mastbb  of  the  Bolls  : 

From  the  terms  of  the  testator's  will,  I  infer  that  the  subject  of 
the  appointment,  and  of  the  gift  in  default  of  appointment,  is  the 

(1)  2  E.  E.  246  (2  Ves.  Jr.  361).  (2)  5  Burr.  2608. 
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same  ;  namely,  the  principal  sum  of  2,500L  with  interest  from  the    Henderson 
wife's  death.  Constable. 

The  widow  has  appointed  2,800Z.  only,  and  the  interest  on  part  of 
it,  viz.,  on  1,630/.  from  the  death  of  her  son  William.  I  think  that 
those  who  take  under  the  ''^power  can  only  take  the  sums  appointed  [  *300  ] 
by  her.  William,  therefore,  takes  670Z.  immediately  ;  and  the 
other  appointees  have  the  time  for  payment  of  these  legacies 
postponed  until  the  death  of  William,  and  are  entitled  to  interest 
only  from  that  period. 

I  cannot  follow  the  argument  that  there  is  a  gift  to  William 
Henderson  by  implication  ;  I  see  no  foundation  for  any  such 
inference:  there  is  a  gift  to  persons  in  default  of  appointment, 
and  there  must  be  a  distinct  appointment  in  order  to  defeat  the 
gift  over. 

The  interest,  which  is  part  of  the  subject  of  appointment  and  of 
the  gift  over  not  being  appointed,  must  go  as  in  default  of  appoint- 
ment ;  and  the  parties  taking  in  default  of  appointment  are 
therefore  entitled  to  the  interest  accruing  between  the  death  of 
the  widow  and  the  death  of  her  son  William. 


KENDALL  v.  GEANGER(l). 

(5  Beav.  300—304 ;  S.  C.  11  L.  J.  Ch.  405;  6  Jur.  919.) 

A  bequest  of  personalty  to  trustees,  to  be  ''applied  for  the  relief 
of  domestic  distress,  assisting  indigent  but  deserving  individuals,  or 
encouraging  undertakings  of  general  utility."  Held,  void  as  a  charitable 
bequest. 

Thb  question  in  this  cause  was  as  to  the  validity  of  a  charitable 
bequest. 

The  testator  William  Kendall,  after  giving  certain  legacies, 
proceeded  as  follows :  "All  the  rest  and  residue  of  my  goods, 
chattels,  testamentary  estate,  and  effects  and  property  real  and 
personal  (according  to  their  respective  natures  and  quality, 
including  trust  estates),  I  give,  devise  and  bequeath  to  the  above 
named  Frederic  Granger  and  John  Squance,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust,  with  all  reasonable 
expedition,  to  sell  and  dispose  thereof,  as  ^follows:  after  converting 
the  whole  into  money,  to  divide  the  produce,  and  pay  to  each  of 
the  daughters  of  my  brother  lately  deceased,  who  have  arrived  at 
the  age  of  twenty-one  years,  and  those  now  minors  when  they 


1842. 
July  2. 

BoUs  Court. 

Lord 

Langdalb, 

M.B. 

[800] 


[  ♦301  ] 


(1)  In  re  Macduff  [1896]  2  Ch.  451,  65  L.  J.  Ch.  700,  74  L.  T.  706,  0.  A. 
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Kendall  attain  that  age,  400Z.  The  remaining  surplas  monies,  I  will  and 
Grangbb.  direct,  shall  be  at  the  disposal  of  the  said  Frederic  Granger  and 
John  Sqaance,  to  be  by  them  applied  for  the  relief  of  domestic 
distress,  assisting  indigent  bat  deserving  individuals,  or  encouraging 
undertakings  of  general  utility,  in  such  mode  and  proportions  as 
their  own  discretion  may  suggest,  irresponsible  to  any  person  or 
persons  whomsoever.  Provided  only,  that  should  any  difference 
or  differences  of  opinion  occur  as  to  the  application  or  distribution 
of  any  part  of  such  surplus ;  then  I  direct,  that  such  differences,  as 
they  may  arise,  shall  be  submitted  by  my  trustees  to  the  judgment  of 
the  above  named  Edmund  PoUexfen  Bastard,  and  that  his  decision 
shall  be  binding  and  conclusive  on  the  subject  in  controversy.  It 
is  farther  my  express  wish  and  intention,  that,  if  practicable,  the 
whole  of  such  surplus  monies  be  distributed  and  disposed  of 
within  three  years  after  my  decease." 

He  appointed  Granger  and  Squance  his  executors. 

The  testator  died  in  1832,  leaving  both  real  estate  and  pore 
personalty  of  considerable  value. 

This  bill  was  filed  by  his  heir-at-law  and  next  of  kin,  against  the 
trustees,  to  have  it  declared  that  the  alleged  gift  of  the  residue  to 
charity  was  void. 

The  case  came  on  for  further  directions,  and  the  only  question 
^  was,  whether  this  was  a  valid  charitable  gift  as  regarded  the  pore 
personalty. 

[  802  ]  Mr.  Kindersley^  Mr.  Flather^  and  Mr.  Terrell,  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  Swinburne^  for  the  defendants. 

Mr.  Wray,  for  the  Attorney -Qeneral. 

They  cited  Morice  v.  The  Bishop  of  Durhum(i),  WUiiafn*  v. 
Kershaw  (2),  Ellis  v.  Selby  (3),  James  v.  Alien  (4),  [and  other  cases]. 

The  Master  of  the  Bolls  : 

The  question  arising  upon  this  will  is,  whether  the  trustees  are 
bound  to  apply  the  fund  wholly  to  a  charitable  purpose,  for,  to  make 
it  valid,  it  must,  according  to  the  decisions,  be  obligatory  on  them. 
It  is  not  a  question  whether  the  trustees  may  apply  it  to  a  charit- 
able purpose,  but  whether,  by  the  words  of  the  will,  they  are  bound 

(1)  7  R  H.  232  (10  Ves.  522).  (3)  43  B.  E.  188  (1  My.  &  Cr.  286). 

(2)  42  R.    B.    269    (5  CI.   &  Fin.  (4)  17  B.  E.  4  (3  Mer.  17). 
Ill,  «.). 
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to  do  BO.     The  decisions  go  to  this  farther  extent,  that  they  must     Kendall 
have  no  option  between  a  charitable  and  any  other  purpose.  qbanoer. 

This  Court  has  adopted  a  very  narrow  construction  in  deciding 
what  is  to  be  deemed  a  charitable  purpose.    It  must  be  either  one 
of    those    purposes    denominated    charitable    in    the    statute    of 
Elizabeth,  or  one  of  such  purposes  as  the  Court  construes  to  be 
charitable,  by  analogy  to  those  mentioned  in  that  statute.    The 
difficulties  always  arise  from  the  vagueness  of  the  language  used  by 
testators.    There  is  no  charitable  purpose  which  is  not  a  benevolent 
^purpose,  and  yet,  a  trust  to  apply  funds   to  a  benevolent  pur-      [  *303  ] 
pose  has  been  held  not  to  be  a  charitable  trust,  on  the  ground 
that    there    are   benevolent    purposes   which    the   Court  cannot 
construe    to   be    charitable  purposes;    and    the    trustees,    being 
directed   to  apply   it  to  benevolent  purposes,   may  apply  it  to 
benevolent  purposes  which  are  not  charitable,  according  to  that 
narrow   construction.     So   it  is  also  with  the  word  "liberality," 
which  is  perhaps  more  vague,  for  persons  may  take  very  different 
views  of  what  is  or  is  not  liberality.    In  this  case  the  direction  is  to 
apply   this  fund   ''for  the  relief  of  domestic  distress,   assisting 
indigent  but  deserving  individuals."    I  confess,  in  my  view,  that  if 
the  sentence  had  ended  here,  I  should  have  said  that  this  was  a 
good  charitable  purpose;  for  its  object  is  to  relieve  distress  by 
assisting  indigent  but  deserving  individuals,  and  that  would  be  a 
valid  charitable  purpose  because  of  the  word  ''  indigent ;  "  but  the 
testator  goes  on  to  say  ''  or  encouraging  undertakings  of  general 
utility,  in  such  mode  and  proportions  as  their  own  discretion  may 
suggest,  irresponsible  to  any  person  or  persons  whomsoever."    Now 
a  charitable  purpose  may  very  well,  I  conceive,  be  a  purpose  of 
general  utility ;  but  the  question,  which  seems  to  me  to  arise  in  this 
case,  as  in  the  case  of  a  gift  to  benevolent  purposes,  is,  are  all  pur- 
poses of  general  utility  necessarily  such  purposes  as  this  Court 
deems  to  be  charitable  ?    I  own,  that  in  my  opinion,  according  to 
the  decisions  which  have  taken  place  in  this  Court,  they  are  not. 
The  words  ''  general  utility"  are  so  large,  that  they  comprehend 
purposes  which  are  not  charitable,  and,  comprising  purposes  which 
are  not  charitable,  the  trustees  have  an  option  to  apply  them  to 
purposes  which  are  not  charitable,  and  consequently  to  divert  the 
trust-fund  from  those  purposes  which  this  Court  is  in  the  habit  of 
considering  charitable. 

I  do  not  venture  to  say  that  I  am  well  satisfied  with  all  the       [  ^^  ] 
decisions  that  have  taken  place  on  this  subject.    I  think  that  there 
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Kendall 

r. 
Granour. 


are  older  cases,  showing  perhaps  that  the  Court  would,  in  a  ease 
where  charitable  purposes  were  mentioned,  have  taken  care  that 
the  application  should  have  been  made  to  those  purposes ;  but  I  do 
not  feel  myself  at  liberty  to  depart  from  the  decisions  which  have 
been  made  on  that  subject.  Conceiving  myself  bound  by  authority, 
I  must  declare  that  this  is  not  a  trust  which  can  be  carried  into 
effect  as  a  charitable  purpose. 


1842. 
July  22. 

Bolls  Court. 

hOTd 

Lakgdalk, 
M.R. 

L304] 


RICHARDS  V.   COOPER. 

(5  Beav.  304.) 
A  second  mortgagee  can  sustain  a   bill    of    foreclosure  against 


the 


mortgagor  and  subsequent  mortgagees,  without  making  the  firvt  nkoHg^gee 
a  party. 

Thb  plaintiff,  who  was  the  second  mortgagee  of  some  property, 
filed  his  bill  of  foreclosure  against  the  assignees  of  the  mortgagor, 
and  the  mortgagees  subsequent  to  himself,  but  without  making  the 
first  mortgagee  a  party. 

Mr.  Pemherton  and  Mr.  W.  James,  for  the  plaintiff. 

Mr.  Bcbgshaiie,  for  Wood,  the  fourth  mortgagee,  objected,  that 
the  first  mortgagee  ought  to  have  been  made  a  party  to  the  suit, 
for  his  client  was  desirous  of  redeeming,  and  ought  to  have  the 
opportunity  of  redeeming  all  parties  without  the  necessity  of 
commencing  another  suit  against  the  first  mortgagee. 

The  Master  of  the  Bolls  overruled  the  objection,  and  made  the 
ordinary  decree  for  foreclosure. 


1842. 
July  14,  21. 

^ov.  16. 

RolU  Cuurt, 

Lord 

Lakodale, 

M.R. 

[  .307  ] 


The  ATTORNEY-GENERAL    v.    The   CORPORATION 
OF  NEWCASTLE. 

(5  Beav.  307—318;  S.  C.  6  Jur.  789.) 
[This  case  is  reported  on  appeal  to  the  House  of  Lords  in  12 
CI.  &  Fin.  402,  to  be  contained  in  a  later  volume  of  the  Revised 
Reports.] 
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KELLAWAY  v.  JOHNSON.  isw. 

Jvlv  22 
(5  Beav.  31&— 326 ;  S.  0.  6  Jur.  751.)  JL  " 

Consols  were  settled  to  the  separate  use  of  the  wife  for  life,  with  a  power   .^^"  CuuH. 
to  appoint  it  by  will,  and  the  settlement  contained  a  power  for  the  trustees,  ^"^ 

with  the  consent  in  writing  of  the  wife,  to  alter  the  securities.    The  MI^  ^ 

trustees,  without  such  consent,  sold  the  Consols,  and  invested  the  produce  r  m9  1 
in  Long  Annuities,  which  they  afterwards  sold  and  lent  the  money  on 
bond,  which  was  afterwards  received  by  the  husband,  who  invested  it  in 
leaseholds.  The  wife  received  the  Long  Annuities  until  sold,  and  after- 
wards joined  her  husband  in  executing  a  deed,  reciting  that  the  sale  of  the 
Long  Annuities  and  the  subsequent  investments  had  been  with  her 
consent.  Held,  that  the  appointees  of  the  fund  under  her  will  were 
entitled,  as  against  the  husband  and  trustees,  to  have  the  Consols  replaced, 
and  that  the  interest  over  which  the  wife  had  a  general  power  of 
appointment  was  not  liable  to  make  good  the  breach  of  trust. 

Since  the  orders  of  August,  1841,  it  is  not  necessary  to  make  all  the 
persons  committing  a  breach  of  trust  parties  to  a  suit  for  its  restitution. 

By  the  settlement,  made  on  the  marriage  of  Mr.  and  Mrs.  Letts 
in  1797,  a  sum  of  8,0002.  Consols  was  vested  in  trustees,  upon  trust 
for  Mrs.  Letts  for  her  separate  use  for  life,  with  remainder  to  her 
husband  for  life,  with  remainder  to  the  children  of  the  marriage, 
and  if  there  should  be  none  (which  event  happened),  in  trust,  as 
to  one  half  for  such  persons  as  Mrs.  Letts  should  by  will  appoint, 
and  in  default  for  her  next  of  kin. 

The  settlement  contained  a  power  for  the  trustees,  with  the 
consent  of  Mr.  and  Mrs.  Letts,  and  the  survivor,  testified  in  writing 
onder  their  hands  or  hand,  to  sell  the  Consols^  and  invest  the 
produce  '*  upon  any  other  public,  or  on  real  security  or  securities 
with  interest,  or  in  the  public  stocks  or  funds,  or  in  the  purchase  of 
freehold  or  copyhold  hereditaments ;  "  and  from  time  to  time,  with 
such  consent  and  approbation,  to  alter  and  transpose  the  same,  and  to 
sell  and  dispose  of  the  hereditaments  so  to  be  purchased ;  and  such 
hereditaments  were  to  be  considered  as  money,  and  personal  estate. 

Li  1799  the  four  trustees  sold  out  the  Consols,  and  the  produce, 
amounting  to  the  sum  of  2,040Z.,  was  invested  in  the  purchase  of 
102Z.  Long  Annuities. 

Li  February,  1801,  the  Long  Annuities  were  sold  by  the  trustees,       [  320  ] 
and  the  produce,  amounting  to  1,760Z.  15«.,  was  lent  on  bond. 
The  bond  was  afterwards  paid,  and  the  amount  was  received  by 
Mr.  Letts. 

The  dividends  on  the  8,0002.  and  the  Long  Annuities,  until  sold, 
were  received  by  Mrs.  Letts  ;  but  no  other  part  of  the  income,  so 
iar  as  appeared  by  the  evidence,  had  been  received  by  her. 

(1)  See  y)ote,  p.  502,  ante. 
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K  ELLA  WAT        By  an  indenture,  dated  in  September,  1801,  and  executed  by  and 
join^N.      made  between  Thomas  Letts  and  Esther  his  wife  of  the  one  part, 
^  and  two  of  the  trustees  of  the  other  part,  after  reciting  the  sale  by 
the  four  trustees  of  the  said  Long  Annuities,  at  the  request  and 
by  the  consent  and  approbation  of  Mr.  and  Mrs.  Letts  (testified  by 
their  signing  and  executing  that  deed),  and  the  placing  out  the 
produce  thereof,  with  the  like  consent  and  approbation  on  such 
bond  as  aforesaid,  and  that  the  said  Thomas  Letts  had  received 
nearly  the  whole  of  the  monies  thereby  received,  and  was  desirous 
of  placing  out  the  same  in  the  purchase  of  leasehold  premises,  or 
other  personal  security  to  the  best  advantage  he  could,  and  after 
reciting  that  he  had,  with  1,2602.,  purchased  certain  leaseholds, 
Mr.  Letts  thereby  acknowledged  the  1,2502.  was  the  produce  of  the 
trust  monies,  and  that  he  would,  at  the  request  of  his  wife  or  the 
trustees,  assign  the  leaseholds  to  the  trustees  ;  and  he  covenanted 
with  the  trustees  that  it  should  be  lawful  for  his  wife  to  receive  the 
rents  for  her  life. 

Mrs.  Letts  died  in  1818,  without  having  had  any  child,  having, 
by  her  will,  appointed  her  moiety  in  trust  to  divide  amongst  her 
nephews  and    nieces,  in  her  will   named,  including  therein   the 
plaintiff  Mrs.  Eellaway. 
:  321  ]  Mr.  Letts  died  in  1884. 

This  bill  was  filed  in  1885,  by  Mr.  and  Mrs.  Eellaway,  the  limited 
personal  representatives  of  Mrs.  Letts,  and  claiming  under  her 
will,  against  the  representatives  of  Mr.  Letts,  the  representatives 
of  three  out  of  the  four  trustees,  and  the  other  appointees  under 
the  will  of  Mrs.  Letts,  seeking  to  charge  the  estate  of  Mr.  Letts 
and  the  estates  of  the  three  trustees  with  a  breach  of  trust  in 
investing  the  trust  funds  in  the  manner  above  stated. 

Mr.  Pftnberton  and  Mr.  Dixon  contended  that  the  representa- 
tiven  boil)  of  Mr.  Letts,  and  of  the  three  trustees,  were  bound  to 
rfiplaee  the  moiety  of  the  3,0002.  Consols  improperly  sold  out,  and 
invested  in  funds  not  warranted  by  the  settlement ;  and  also  to 
pay  the  amount  of  the  dividends  accrued  since  the  death  of 
Mr*  LiBttB,  and  the  costs  of  the  suit.  They  insisted  also  that 
the  plain  tiffe  were  entitled  to  have  a  lien  on  the  leasehold  estate 
*"    ^^e  amount. 

Kindersley,    Mr.   Cooke,   Mr.    Koe,    Mr.   EUisonj    Mr. 
>.   Paynter,   and  Mr.   Lorat    for   parties  in   the   same 

id 
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Mr.  George  Turner^  Mr.  Lewis,  Mr.  Purvis,  Mr.  Faber,  Mr.    Kkllaway 
Tinney,  and  Mr.  Bacon  for  the  representatives  of  Letts,  and     Johnson. 
of  the  three  trustees,  argued  as  follows  : 

Mrs.  Letts  concurred  in  the  selling  out  of  the  trust  fund,  and 
she  had  the  benefit  of  it,  by  receiving  the  Long  Annuities.  She 
afterwards  executed  a  deed  detailing  the  transactions,  acknowledg- 
ing that  they  had  taken  place  with  her  consent  and  approbation, 
and  therefore  confirming  them.  She  is  to  be  treated  as  9k  feme  sole, 
in  regard  to  this  property,  and  having  concurred,  her  *whole  [  *322  ] 
interest  is  liable  to  indemnify  the  defendants.     *     ♦     * 

The  property  was  settled  for  her  separate  use,  without  any 
restriction  against  anticipation,  which  was  not  the  case  in 
Hockley  v.  Bantock  (i) ;  and  having  a  general  power  of  appoint- 
ment, the  fund  in  the  hands  of  her  appointees,  who  are  mere 
volunteers,  is  subject  to  her  debts  and  liabilities  (2)  :  Heatley  v. 
Thomas  {Z).     *     ♦     * 

Lastly,  no  relief  can  be  had  on   this  record,  as  there  is  no       [  '^2H  ] 
representative  before  the  Court  of  Mr.  Fixen,  one  of  the  trustees, 
guilty  of  the  breach  of  trust. 

Mr.  Pemberton,  in  reply : 

The  trustees  had  no  right  to  sell  out  the  stock  except  in  the 
manner  authorised  by  the  power,  viz.  upon  an  authority  in  writing. 
The  sale  took  place  without  the  written  authority  of  the  wife,  and 
for  an  improper  purpose,  and  the  acts  of  concurrence  relied  on  are 
not  binding  on  a  married  woman  (4). 

The  82nd  order  of  August,  1841,  renders  it  unnecessary  to  make 
all  the  trustees  parties  (5). 

The  Master  of  the  Bolls  : 

This  is  a  bill  filed  to  make  good  a  breach  of  trust  under  the 
following  circumstances.  On  the  marriage  of  Mr.  and  Mrs.  Letts 
a  settlement  was  made  of  a  sum  of  8,0002.  Consols,  the  dividends 
of  which  were  to  be  paid  to  the  wife  for  life  for  her  separate  use, 
with  remainder  to  Mr.  Letts,  with  remainder  to  the  children  of  the 
marriage,  and  if  no  children,  one  half  of  the  principal  was  to  go  to 
the  husband,  and  the  other  half  to  such  persons  as  the  wife  should 
appoint  by  will,  and  there  was  a  gift  over  in  default  of  appointment. 

(1)  25  R.  B.  16  (I  Ruse.  141).  (4)  See  Hopkins  v.  Mt,aU,  34  R.  R. 

(2)  See  Je7ihe^f/  V.  Amlrews,  2,3  R.  R.      25  (2  Russ.  &  My.  86). 

216  (6  Madd.  264).  (5)  See  iVry  v.  Knott,  ante,  p.  502. 

(3)  10  R.  R.  122  (15  Ves.  596). 
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Kellaway  here  was  a  power  for  the  trustees,  with  the  consent  in  writing  of 
JoHKsoK.  the  husband  and  wife,  to  sell  tlie  stock,  and  invest  the  produce  on 
public  or  real  securities,  or  securities  at  interest,  or  in  the  public 
[♦324]  ♦stocks  or  funds,  or  in  the  purchase  of  freehold  *  or  copyhold 
hereditaments.  The  stock  waa  sold  out,  not  for  any  of  the  purposes 
mentioned  in  the  settlement,  but  (or  the  purpose  of  applying  it  in 
the  purchase  of  102Z.  Long  Annuities.  In  February,  1801,  these 
Long  Annuities  were  sold  for  1,7602.  158.  This  money,  instead  of 
being  invested  in  any  of  the  securities  pointed  out,  was  lent  on  bond ; 
and  the  bond  was  afterwards  paid  off,  and  Mr.  Letts,  who  received 
the  money,  applied  it  in  the  purchase  of  fi  leasehold  estate. 

A  more  clear  breach  of  trust  was  never  committed.  The  wife 
afterwards  executed  the  deed  of  1801,  which  did  not  bind  her, 
because  she  was  induced  by  the  husband,  who  had  the  benefit  of 
the  breach  of  trust,  to  execute  this  deed.  The  wife  by  her  will 
executed  the  power,  and  the  plaintiffs  are  entitled  under  the  will. 
She  died  in  1818,  having  had  no  children  and  she  left  her  husband 
surviving.  He  died  on  the  26th  of  February,  *  1834,  and  his 
executors  are  the  first  named  defendants  on  this  record.  The 
question  is,  if  the  representatives  of  Mr.  Letts  and  the  trustees  who 
concurred  are  not  answerable ;  and  it  is  clear  that  the  trustees  are 
answerable,  together  with  the  representatives  of  Mr.  Letts,  who 
had  the  benefit  of  the  breach  of  trust.  If  the  stock  had  not  been 
improperly  sold  out  for  an  improper  purpose,  there  would  have 
been  no  loss  or  diminution  of  the  trust  fund.  All  the  trustees  were 
parties  to  it;  all  the  trustees  concurred  in  selling  the  Long 
Annuities;  and  each  and  every  of  them  is  answerable  for  any 
future  loss,  the  root  and  cause  of  such  loss  being  the  original 
selling  out  of  the  stock.  The  estates  of  the  trustees,  therefore,  are 
all  liable ;  the  stock  must  be  replaced  with  the  dividends  since  the 
death  of  Letts.  The  leasehold  estate,  in  the  purchase  of  which  the 
trust  fund  was  invested,  still  exists,  and  the  plaintiffs  have  a  right 
to  make  it  available  to  satisfy  the  breach  of  trust. 
[  325  ]  1  think  it  is  not  necessary  to  have  all  the  persons  liable  before 

the  Court;  for  under  the  new  orders,  if  one  trustee  only  was 
present,  I  should  make  a  decree  against  him,  leaving  him  to  seek 
contribution  from  the  other  trustees  (i). 

It  was  declared  that  the  estates  of  Letts  and  of  the  trustees  were 
liable  to  replace  one  moiety  of  the  3,0002.  Consols,  and  to  make 

(1)  See  uote,  p.  502,  ante. 
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good  the  dividends  accraed  since  the  death  of  Mr.  Letts,  and  to  pay    Eellaway 
the  costs  of  the  suit ;  and  it  was  declared  that  the  leasehold  estate     johnbon. 
and    the  rents    received    since    the    death    of    Mr.   Letts,   were 
specifically  liable  to  the  claim  of  the  appointees  of  Mrs.  Letts. 


WILLIAMS   V.   WENTWOKTH(l). 

(5  Beav.  32o— 329.) 

The  law  will  raise  an  implied  contract,  and  give  a  valid  demand  or  debt 
against  the  lunatic  or  his  estate,  for  monies  expended  for  the  necessary 
protection  of  his  person  and  estate. 

Under  a  commission  of  lunacy,  A.  B.  was,  upon  inquisition,  found 
lunatic,  and  the  verdict  was  confirmed  upon  the  trial  of  a  traverse.  Before 
tho  costs  had  been  ordered  to  be  raised  A.  B.  died :  Held,  that  under  the 
3  &  4  Will.  IV.  c.  104,  the  real  estate  of  the  lunatic  was  liable  for  the  costs 
of  the  proceedings. 

In  this  case,  the  plaintiff,  representing  himself  to  be  a  creditor  of 
Charles  Henry  Tubb  deceased,  filed  his  bill,  on  behalf  of  himself 
and  all  other  the  creditors  of  the  same  person,  to  obtain  payment 
of  his  and  the  other  debts  out  of  the  real  and  personal  estate  of  the 
debtor.  The  heir-at-law  put  in  a  demurrer  to  the  bill,  and  alleged 
that  upon  the  bill  it  did  not  appear  that  the  plaintiff  was  a 
creditor. 

The  case  was  this:  Charles  Henry  Tubb  was  a  lunatic;  the 
plaintiff  petitioned  for  a  commission  of  lunacy,  which  was  duly 
issued.  Upon  the  inquisition,  a  verdict  of  lunacy  was  obtained, 
and  upon  the  trial  of  a  traverse,  *was  confirmed.  By  an  order  of 
the  Lord  Chancellor,  it  was  referred  to  the  Master  to  tax  the 
costs :  to  inquire  what  fund  there  was  for  payment,  and  if  no  fund, 
whether  it  would  be  proper  to  raise  the  amount  by  sale  or  mortgage 
of  the  real  estate.  Pending  the  proceedings  before  the  Master,  the 
lunatic  died ;  and  the  Lord  Chancellor,  acting  under  his  jurisdic- 
tion in  lunacy,  had  no  longer  power  to  raise  the  costs  by  sale  or 
mortgage  of  the  lunatic's  estate,  but  under  an  order  afterwards 
made,  the  costs  were  taxed  at  the  sum  of  1,168^.  16«.  8^.  The 
Master's  report  was  confirmed,  and  by  an  order,  made  by  the  Lord 
Chancellor  **  in  the  matter  of  the  lunacy,"  it  was  declared  that 
the  costs  had  been  properly  incurred  for  the  benefit  of  the  lunatic, 
and  the  bill  also  alleged,  that  they  were  necessary  for  the  protection 
of  the  person  and  estate  of  the  lunatic. 

(1)  In  re  Rhodes  (1889)  44  Ch.  Div.  94,  59  L.  J.  Ch.  298,  62  L.  T.  342. 

88—2 


1842. 

July  20,  21. 

Aug,  1. 

RolU  Court, 

Lord 

Lanqdalk, 

M.R. 

[325] 


[  '326  ] 
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Williams  Mr.  Kindersley  and  Mr.  Dixon,  for  the  heir-at-law,  in  support 

Went-  of  the  demurrer : 

WOBTH. 

The  plaintiff  has  no  valid  demand  as  against  the  real  estate  of 
the  lunatic.  He  must  rest  his  claim  on  the  8  &  4  Will.  lY.  c.  104, 
which  makes  the  real  estate  of  persons  "  assets  to  be  administered 
in  courts  of  equity  for  the  payment  of  the  just  debts  of  such  person, 
as  well  debts  due  on  simple  contract  as  on  specialty."  This  is 
not  a  debt  on  specialty:  if  it  were,  it  would  be  plainly  invalid, 
being  created  by  a  lunatic ;  is  it  then  a  debt  on  simple  contract  ? 
Now  this  claim  is  not  in  the  ordinary  use  of  the  term  a  '*  debt "  at 
all;  nor  is  it  possible  that  any  contract  could  be  entered  into 
between  the  lunatic  and  the  plaintiff.  It  would  be  extraordinary 
indeed,  if  a  stranger  by  his  voluntary  interference  could  charge  the 
heir.  [They  cited  Carter  v.  Beard  (i).] 
[  327  ]  Upon  the  death  of  the  lunatic,  the  Lord  Chancellor  had  no 

longer  the  power  to  charge  the  estate,  which  then  became  the 
estate  of  the  heir,  and  was  not  the  estate  of  the  lunatic. 

Mr.  Pemberton,  Mr.  G.  Turner,  and  Mr.  WiUcock,  in  support 
of  the  bill : 

*     *     In  Hoicard  v.  Lord  Digby  (2),  Lord  Brougham  considered 
a  lunatic  was  as  liable  for  money  paid  to  his  use  for  necessaries, 
&c.,  as  a  person  of  sound  mind,  for  otherwise  he  might  be  left 
destitute.     *     *     * 
[  iJ28  ]  In  Carter  v.  Beard,  the  Vice-Chancellor  of  England  conceived 

that  the  expenditure  by  the  lunatic's  stepfather  beyond  the  rents, 
for  the  maintenance  of  the  lunatic,  "was  an  act  of  bounty,"  and 
that  the  funeral  expenses  were  ''  not  a  debt  contracted  by  the 
lunatic ; "  in  fact,  that  they  could  not  constitute  a  debt  of  the 
deceased  party,  as  they  were  not  due  at  his  death. 

The  words  "simple  contract"  comprise  an  implied  contract  as 
well  as  any  other. 

The  personal  estate  of  the  lunatic  would  formerly  have  been 
liable  to  this  demand,  and  now,  by  the  statute,  the  real  estate  is 
equally  liable.     *     *     * 

I  329  ]  Mr.  Kinderdey,  in  reply. 

The  Master  of  the  Eolls  : 
I  will  consider  this  case. 
(1)  51  B.  E.  204  (10  Sim.  7).  (2)  37  E.  fi.  276  (2  CI.  &  Fin-  634). 
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Thb  Master  of  the  Kolls  : 

It  was  argued  in  this  case,  that  however  beneficial  to  the  lunatic, 
the  expenditure  may  have  been,  yet,  as  the  lunatic  was  incapable 
of  contracting,  no  debt  could  be  constituted ;  but  I  am  of  opinion 
that  in  the  case  of  money  expended  for  the  necessary  protection  of 
the  person  and  estate  of  the  lunatic,  the  law  will  raise  an  implied 
contract,  and  give  a  valid  demand  or  debt,  against  the  lunatic  or 
his  estate,  and  that  under  the  circumstances  of  this  case,  a  debt 
was  constituted,  and  that  payment  of  it  may  be  obtained  out  of  the 
real  estate,  if  the  personal  estate  be  insufficient.  Any  other 
conclusion  would,  as  it  appears  to  me,  be  extremely  dangerous,  as 
well  as  contrary  to  the  principles  upon  which  several  cases  have 
been  decided.  That  which  is  necessary  for  the  protection  of  the 
person  and  estate  of  the  lunatic,  may  well  be  subject  to  question 
and  consideration ;  but  when  a  demand  is  made  in  respect  of  a 
necessary  of  that  kind,  I  do  not  see  how  it  is  to  be  distinguished,  in 
principle,  from  a  demand  arising  in  respect  of  the  supply  of  food 
and  clothing.  A  debt  is  constituted  by  reason  of  a  contract,  which, 
in  such  cases,  the  law  will  supply,  and  it  rests,  as  I  conceive, 
upon  a  far  better  foundation  than  the  rule  which  has  sometimes 
been  referred  to, — that  a  man  shall  not  be  allowed  to  stultify 
himself. 

Override  the  demurrer. 


Williams 
Wbnt- 

WOBTH. 


HOTHAM  V.  SOMERVILLE. 

(5  Beav.  360—372;  S.  C.  6  Jur.  861.) 

F.  and  W.,  as  solicitors  for  the  tenant  for  life,  held  the  title  deeds  which 
afterwards  passed  into  the  possession  of  W.  and  C,  their  successors.  The 
tenant  for  life  died,  and  the  estate  then  stood  limited,  first,  to  F.  and  W. 
for  500  years  to  secure  a  sum  of  2,000/.,  with  remainder  to  trustees 
for  600  years  to  secure  a  jointure  and  portions,  with  remainder  to  A.  B. 
in  tail. 

A.  B.  being  an  infant,  a  suit  was  instituted  on  his  behalf,  in  which  the 
2,000/.  was  raised  on  the  security  of  the  term.  Upon  that  occasion,  F.  and 
W,  covenanted  with  the  mortgagees  to  produce  the  title  deeds  from  time  to 
time,  and  not  to  part  with  them ;  but  they  were  relievable  from  the 
covenant  on  certain  terms.  A  receiver  was  appointed  in  the  suit, 
and  the  Court  directed  the  costs  of  the  solicitors  of  the  suit  to  remain 
charges  upon  the  estate  at  interest.  W.  and  C.  were  solicitors  in  the  suit 
for  A.  B. 

A.  B.,  upon  coming  of  age,  presented  a  petition  for  the  delivery  of  the 
title  deeds.  Held,  that  (independently  of  the  covenant)  W.  and  C.  held  the 
deeds  for  A.  B.,  and  not  for  the  termors,  but  the  covenant  having  been 
entered  into  for  the  benefit  of  the  infant,  F.  and  W.  were  not  bound  to 
part  with  the  deeds,  until  released  from  their  covenant.     Held  also,  that 


1842. 
July  9. 
Aug.  4. 

RitlU  Qntrt. 

Lord 

Lanqdalr, 

M.R. 

[  360  ] 
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ITOTHAM  W.  was  not  entitled  to  hold  the  deeds  for  the  trustees  of  the  term  of  GOO 

^'  3'ears,  or  for  any  costs  other  than  those  of  socinp^  himself  properly  n»l<*sise^l 

OMEBVILLE.  f^^^^   ^Y\e  Covenant,  and   that   he  had   no   right  to   require   them  to  U- 

delivered  to  the  receiver  in  the  cause. 

The  circumstances  of  this  case  are  fully  detailed  in  the  judgment 
of  the  Court. 

Mr.  Pemherton  and  Mr.  Glasse,  for  the  petitioner  William  B. 
Hotham. 

Mr,  Kindersh^y  and  Mr.  Faher,  for  other  parties  supported  the 
petition. 

Mr.  Bigg,  for  Mr.  Fulwer  Craven. 

Mr.  Tiimey  and  Mr.  llaUott,  for  Mr.  White,  in  opposition. 

Mr.  Pemherton,  in  reply. 

The  Master  of  the  Bolls  : 

This  petition  prays  that  the  respondent  may  deliver  up  certain 
deeds  and  documents  to  the  solicitor  of  the  petitioner. 

In  the  year  1808,  the  estate  to  which  the  petitioner  is  entitled, 
was,  under  the  authority  of  an  Act  of  Parliament,  purchased  and 
conveyed  to  William  Hotham  of  Bognor,  William  Hotham  of  York, 
[  'sei  ]  and  Jane  Cowan,  in  *fee,  in  trust  for  the  then  subsisting  uses 
of  the  will  of  Sir  Richard  Hotham  :  viz.,  to  the  use  of  William 
Hotham  of  Bognor  for  life,  with  remainder  to  the  use  of  the  first 
son  of  the  same  William  Hotham  in  tail,  with  other  remainders 
over,  and  there  was  power,  enabling  the  tenant  for  life  to  secure  a 
jointure  for  his  widow,  and  portions  for  his  younger  children. 

On  the  occasion  of  this  purchase,  the  title  deeds  of  the  estate 
were  delivered  to  Messrs.  White  and  Fownes,  as  the  solicitors  of 
William  Hotham  of  Bognor,  the  tenant  for  life. 

In  the  year  1809,  William  Hotham  of  Bognor,  in  pursuance  of 
arrangements  made  on  his  marriage  in  1807,  executed  deeds, 
whereby  he  granted  an  annuity,  by  way  of  jointure,  to  his  wife,  and 
charged  the  estate  with  portions  for  his  younger  children ;  but  the 
wife  having  died  in  October,  1810,  leaving  a  daughter  Jane 
Marianne,  the  only  issue  of  the  marriage,  the  deed  ceased  to  have 
any  operation. 

Jane  Cowan,  one  of  the  trustees  named  in  the  Act  of  Parliament, 
having  died  before  the  year  1819,  Mr.  Fownes,  one  of  the  solicitors 
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of  William  Hotham  of  Bognor,  was  appointed  a  trustee  in  her      Hotham 
place,  and  deeds  were  executed  in  the  month  of  February,  1819,  somerville 
whereby  the  estate,  formerly  vested  in  William  Hotham  of  Bognor, 
William  Hotham  of  York,   and  Jane   Cowan    was   conveyed    to 
William  Hotham  of  Bognor,  William  Hotham  of  York,  and  James 
Somerville  Fownes  (i). 

The  deeds  had  passed  from  the  possession  of  White  and  Fownes 
into  the  possession  of  Fownes  and  White,  *who  had  succeeded  to      [  *362  ] 
their   business,    and  were    held   by   Fownes    and   White  as   the 
solicitors  of  William  Hotham  of  Bognor. 

William  Hotham  of  Bognor  was  about  to  marry  again ;  previously 
to  his  doing  so,  and  in  order  to  make  provision  for  his  daughter  and 
only  child  of  his  first  marriage,  and  to  provide  a  jointure  for  his 
intended  wife,  and  portions  for  the  younger  children  of  his  second 
marriage,  he,  by  an  indenture  dated  the  26th  day  of  February, 
1819,  charged  the  estate  with  the  sum  of  2,000Z.,  as  the  portion  of 
his  daughter  Jane  Marianne ;  and  pursuant  to  his  power,  and  for 
better  securing  the  payment  of  the  2,0002.,  he  demised  the  estate  to 
James  Somerville  Fownes  and  Richard  Samuel  White,  for  the  term 
of  500  years,  on  trust  to  raise  the  2,000/.,  with  a  proviso  for  the 
cesser  of  the  term  when  the  trusts  should  be  performed. 

By  this  deed  Messrs.  Fownes  and  White,  who  were  the  solicitors 
of  William  Hotham  of  Bognor,  and  who  held  the  deeds  for  him, 
became  the  trustees  of  the  term  of  500  years,  for  securing  payment 
of  the  daughter's  portion ;  but  the  acceptance  of  the  trust  did  not 
vary  the  custody,  which  remained,  as  before,  in  the*  hands  of 
Fownes  and  White,  as  the  solicitors  of  William  Hotham  of  Bognor. 

In  pursuance  of  arrangements  made  on  the  second  marriage  of 
William  Hotham  of  Bognor,  a  deed,  dated  the  20th  of  March,  1819, 
was  prepared.  It  was  not  executed  till  some  years  afterwards, 
when  circumstances  had  in  some  respects  changed.  The 
eflfect  ultimately  was  to  secure  a  jointure  of  601.  a  year  to  the 
second  wife,  and  portions  for  the  younger  children  of  the  second 
marriage ;  and  for  these  purposes,  a  term  of  600  years  was  vested 
in  Henry  Usbome  and  Fulwer  Craven,  *in  trust  to  secure  the  [  *363  ] 
jointure  and  the  portions  subject  to  prior  charges. 

Of  the  second  marriage  there  were  three  children,  the  petitioner 

William  Beaumont  Hotham,  Eichard  Henry  a  younger  son,  and 

Georgiana  an  only  daughter ;  and,  under  these  circumstances,  the 

estate,  subject  to  a  fee-farm  rent,  stood  limited  to  William  Hotham 

(1)  He  afterwardH  took  the  name  of  Somerville. 
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Kendall 

r. 
Granoisb. 


are  older  cases,  showing  perhaps  that  the  Goart  would,  in  a  case 
where  charitable  purposes  were  mentioned,  have  taken  care  that 
the  application  shoald  have  been  made  to  those  parposes ;  but  I  do 
not  feel  myself  at  liberty  to  depart  from  the  decisions  which  have 
been  made  on  that  subject.  Conceiving  myself  bound  by  authority, 
I  must  declare  that  this  is  not  a  trust  which  can  be  carried  into 
effect  as  a  charitable  purpose. 


1842. 
July  22. 

RolU  Qmrt, 

Lord 

Lamgdalk, 

M.R. 

[304] 


RICHAKDS  V.   COOPER. 

(5  Beav.  304.) 
A  second  mortgagee  cau  sustain  a    bill    of   foreclosure  against 


the 


mortgagor  and  subsequent  mortgagees,  without  making  the  first  mortgagee 
a  party. 

The  plaintiff,  who  was  the  second  mortgagee  of  some  property, 
filed  his  bill  of  foreclosure  against  the  assignees  of  the  mortgagor, 
and  the  mortgagees  subsequent  to  himself,  but  without  making  the 
first  mortgagee  a  party. 

Mr,  Pemberton  and  Mr.  W.  James^  for  the  plaintiff. 

Mr,  Bagshawe^  for  Wood,  the  fourth  mortgagee,  objected,  that 
the  first  mortgagee  ought  to  have  been  made  a  party  to  the  suit, 
for  his  client  was  desirous  of  redeeming,  and  ought  to  have  the 
opportunity  of  redeeming  all  parties  without  the  necessity  of 
commencing  another  suit  against  the  first  mortgagee. 

The  Master  of  the  Bolls  overruled  the  objection,  and  made  the 
ordinary  decree  for  foreclosure. 


1842. 

July  14,  21. 

i\VM?.  16. 

RtdU  Court, 

Lord 

Lanodale, 

M.R. 

[307] 


The  ATTOKNEY-GENEKAL    v.    The   CORPORATION 
OF   NEWCASTLE. 

(5  Beav.  307—318 ;  S.  C.  6  Jur.  789.) 
[This  case  is  reported  on  appeal  to  the  House  of  Lords  in  12 
CI.  &  Fin.  402,  to  be  contained  in  a  later  volume  of  the  Revised 
Reports.] 
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KELLAWAY  v.  JOHNSON.  i842. 

Jvlv  22 
(5  Bear.  319—325 ;  S.  C.  6  Jur.  751.)  _1_ 

OoiiBols  were  settled  to  the  separate  use  of  the  wife  for  life,  with  a  power   .^^^  Court, 
to  appoint  it  by  will,  and  the  settlement  contained  a  power  for  the  trustees,  ^^ 

with  the  consent  in  writing  of  the  wife,  to  alter  the  securities.    The  ^dR      ' 

trustees,  without  such  consent,  sold  the  Consols,  and  invested  the  produce  r  sig  1 
in  Long  Annuities,  which  they  afterwards  sold  and  lent  the  money  on 
bondy  which  was  afterwards  received  by  the  husband,  who  invested  it  in 
leaseholds.  The  wife  received  the  Long  Annuities  until  sold,  and  after- 
wards joined  her  husband  in  executing  a  deed,  reciting  that  the  sale  of  the 
Long  Annuities  and  the  subsequent  investments  had  been  with  her 
consent.  Held,  that  the  appointees  of  the  fund  under  her  will  were 
entitled,  as  against  the  husband  and  trustees,  to  have  the  Consols  replaced, 
and  that  the  interest  over  which  the  wife  had  a  general  power  of 
appointment  was  not  liable  to  make  good  the  breach  of  trust. 

Since  the  orders  of  August,  1841,  it  is  not  necessary  to  make  all  the 
persons  committing  a  breach  of  trust  parties  to  a  suit  for  its  restitution. 

By  the  settlement,  made  on  the  marriage  of  Mr.  and  Mrs.  Letts 
in  1797,  a  sum  of  S,OOOL  Consols  was  vested  in  trustees,  upon  trust 
for  Mrs.  Letts  for  her  separate  use  for  life,  with  remainder  to  her 
husband  for  life,  with  remainder  to  the  children  of  the  marriage, 
and  if  there  should  be  none  (which  event  happened),  in  trust,  as 
to  one  half  for  such  persons  as  Mrs.  Letts  should  by  will  appoint, 
and  in  default  for  her  next  of  kin. 

The  settlement  contained  a  power  for  the  trustees,  with  the 
consent  of  Mr.  and  Mrs.  Letts,  and  the  survivor,  testified  in  writing 
under  their  hands  or  hand,  to  sell  the  Consols,  and  invest  the 
produce  **  upon  any  other  public,  or  on  real  security  or  securities 
with  interest,  or  in  the  public  stocks  or  funds,  or  in  the  purchase  of 
freehold  or  copyhold  hereditaments ;  *'  and  from  time  to  time,  with 
such  consent  and  approbation,  to  alter  and  transpose  the  same,  and  to 
sell  and  dispose  of  the  hereditaments  so  to  be  purchased ;  and  such 
hereditaments  were  to  be  considered  as  money,  and  personal  estate. 
In  1799  the  four  trustees  sold  out  the  Consols,  and  the  produce, 
amounting  to  the  sum  of  2,040Z.,  was  invested  in  the  purchase  of 

102Z.  Long  Annuities. 

In  February,  1801,  the  Long  Annuities  were  sold  by  the  trustees,       [  320  ] 

and  the  produce,  amounting  to  1,7602.  16«.,  was  lent  on  bond. 

The  bond  was  afterwards  paid,  and  the  amount  was  received  by 

Mr.  Letts. 

The  dividends  on  the  8,0002.  and  the  Long  Annuities,  until  sold, 

were  received  by  Mrs.  Letts ;  but  no  other  part  of  the  income,  so 

iar  as  appeared  by  the  evidence,  had  been  received  by  her. 

(1)  See  fjote,  p.  502,  ante. 


512  1842.    CH.     5  BEAV.  820—821.  [ilb. 

kellaway  By  an  indentare,  dated  in  September,  1801,  and  executed  by  and 
joun'som.  made  between  Thomas  Letts  and  Esther  his  wife  of  the  one  part, 
^  and  two  of  the  trustees  of  the  other  part,  after  reciting  the  sale  by 
the  four  trustees  of  the  said  Long  Annuities,  at  the  request  and 
by  the  consent  and  approbation  of  Mr.  and  Mrs.  Letts  (testified  by 
their  signing  and  executing  that  deed),  and  the  placing  out  the 
produce  thereof,  with  the  like  consent  and  approbation  on  such 
bond  as  aforesaid,  and  that  the  said  Thomas  Letts  had  received 
nearly  the  whole  of  the  monies  thereby  received,  and  was  deairouB 
of  placing  out  the  same  in  the  purchase  of  leasehold  premises,  or 
other  personal  security  to  the  best  advantage  he  could,  and  after 
reciting  that  he  had,  with  1,2602.,  purchased  certain  leaseholds, 
Mr.  Letts  thereby  acknowledged  the  1,2502.  was  the  produce  of  the 
trust  monies,  and  that  he  would,  at  the  request  of  his  wife  or  the 
trustees,  assign  the  leaseholds  to  the  trustees ;  and  he  covenanted 
with  the  trustees  that  it  should  be  lawful  for  his  wife  to  receive  the 
rents  for  her  life. 

Mrs.  Letts  died  in  1818,  without  having  had  any  child,  having, 
by  her  will,  appointed  her  moiety  in  trust  to  divide  amongst  her 
nephews  and    nieces,  in  her  will   named,  including  therein    the 
plaintiff  Mrs.  Kellaway. 
[  321  ]  Mr.  Letts  died  in  1884. 

This  bill  was  filed  in  1885,  by  Mr.  and  Mrs.  Kellaway,  the  limited 
personal  representatives  of  Mrs.  Letts,  and  claiming  under  her 
will,  against  the  representatives  of  Mr.  Letts,  the  representatives 
of  three  out  of  the  four  trustees,  and  the  other  appointees  under 
the  will  of  Mrs.  Letts,  seeking  to  charge  the  estate  of  Mr.  Letts 
and  the  estates  of  the  three  trustees  with  a  breach  of  trust  in 
investing  the  trust  funds  in  the  manner  above  stated. 

Mr.  Pemberton  and  Mr.  Dixon  contended  that  the  representa- 
tives both  of  Mr.  Letts,  and  of  the  three  trustees,  were  bound  to 
replace  the  moiety  of  the  8,0002.  Consols  improperly  sold  out,  and 
invested  in  funds  not  warranted  by  the  settlement ;  and  also  to 
pay  the  amount  of  the  dividends  accrued  since  the  death  of 
Mr.  Letts,  and  the  costs  of  the  suit.  They  insisted  also  that 
the  plaintiffs  were  entitled  to  have  a  lien  on  the  leasehold  estate 
for  the  amount. 

Mr.  Kindersley,  Mr.  Cooke,  Mr.  Koe,  Mr.  Ellison^  Mr. 
LUyyd,  Mr.  PaynteVy  and  Mr.  Lorat  for  parties  in  the  same 
interest,  and 
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Mr.  George  Ttn-ner,  Mr.  Letvis,  Mr.  Purvis^  Mr.  Faber,  Mr.    Kkllaway 
Tinneyy  and  Mr.  Bacon  for  the  representatives  of  Letts,  and     Johnsox. 
of  the  three  trustees,  argued  as  follows  : 

Mrs.  Letts  concurred  in  the  selling  out  of  the  trust  fund,  and 
she  had  the  benefit  of  it,  by  receiving  the  Long  Annuities.  She 
afterwards  executed  a  deed  detailing  the  transactions,  acknowledg- 
ing that  they  had  taken  place  with  her  consent  and  approbation, 
and  therefore  confirming  them.  She  is  to  be  treated  as  d^fetne  sole, 
in  regard  to  this  property,  and  having  concurred,  her  *whole  [  *322  ] 
interest  is  liable  to  indemnify  the  defendants.     *     ♦     * 

The  property  was  settled  for  her  separate  use,  without  any 
restriction  against  anticipation,  which  was  not  the  case  in 
Hockley  v.  Bantock  (i) ;  and  having  a  general  power  of  appoint- 
ment, the  fund  in  the  hands  of  her  appointees,  who  are  mere 
volunteers,  is  subject  to  her  debts  and  liabilities  (2) :  Heatley  v. 
Thomas  {z).     *     ♦     * 

Lastly,  no  relief  can  be  had  on   this  record,  as  there  is  no       [  ^'^'^  1 
representative  before  the  Court  of  Mr.  Fixen,  one  of  the  trustees, 
guilty  of  the  breach  of  trust. 

Mr.  Pemhertorij  in  reply : 

The  trustees  had  no  right  to  sell  out  the  stock  except  in  the 
manner  authorised  by  the  power,  viz.  upon  an  authority  in  writing. 
The  sale  took  place  without  the  written  authority  of  the  wife,  and 
for  an  improper  purpose,  and  the  acts  of  concurrence  relied  on  are 
not  binding  on  a  married  woman  (4). 

The  32nd  order  of  August,  1841,  renders  it  unnecessary  to  make 
all  the  trustees  parties  (5). 

The  Master  op  the  Rolls  : 

This  is  a  bill  filed  to  make  good  a  breach  of  trust  under  the 
following  circumstances.  On  the  marriage  of  Mr.  and  Mrs.  Letts 
a  settlement  was  made  of  a  sum  of  3,0002.  Consols,  the  dividends 
of  which  were  to  be  paid  to  the  wife  for  life  for  her  separate  use, 
with  remainder  to  Mr.  Letts,  with  remainder  to  the  children  of  the 
marriage,  and  if  no  children,  one  half  of  the  principal  was  to  go  to 
the  husband,  and  the  other  half  to  such  persons  as  the  wife  should 
appoint  by  will,  and  there  was  a  gift  over  in  default  of  appointment. 

(1)  25  R.  B.  16  (I  Ru88.  141).  (4)  See  Hopkim  v.  Mtjall,  34  R.  R. 

(2)  See  Ji'uvey  v.  Andrews,  23  R.  B.      25  (2  Rus8.  &  My.  86). 

216  (6  Aladd.  264).  (5)  See  Perry  v.  Knott,  aute,  p.  502. 

(3)  10  R.  R.  122  (15  Ves.  596). 
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Kellaway  here  was  a  power  for  the  trustees,  with  the  consent  in  writing  of 
JoHKsoN.  the  husband  and  wife,  to  sell  the  stock,  and  invest  tlje  produce  on 
public  or  real  securities,  or  securities  at  interest,  or  in  the  public 
[  ♦324  ]  ♦stocks  or  funds,  or  in  the  purchase  of  freehold  or  copyhold 
hereditaments.  The  stock  waei  sold  out,  not  for  any  of  the  purposes 
mentioned  in  the  settlement,  but  (or  the  purpose  of  applying  it  in 
the  purchase  of  102Z.  Long  Annuities.  In  February,  1801,  these 
Long  Annuities  were  sold  for  1,760Z.  15«.  This  money,  instead  of 
being  invested  in  any  of  the  securities  pointed  out,  was  lent  on  bond ; 
and  the  bond  was  afterwards  paid  off,  and  Mr.  Letts,  who  received 
the  money,  applied  it  in  the  purchase  of  fi  leasehold  estate. 

A  more  clear  breach  of  trust  was  never  committed.  The  wife 
afterwards  executed  the  deed  of  1801,  which  did  not  bind  her, 
because  she  was  induced  by  the  husband,  who  had  the  benefit  of 
the  breach  of  trust,  to  execute  this  deed.  The  wife  by  her  will 
executed  the  power,  and  the  plaintiffs  are  entitled  under  the  will. 
She  died  in  1818,  having  had  no  children  and  she  left  her  husband 
surviving.  He  died  on  the  26th  of  February,  *  1834,  and  his 
executors  are  the  first  named  defendants  on  this  record.  The 
question  is,  if  the  representatives  of  Mr.  Letts  and  the  trustees  who 
concurred  are  not  answerable ;  and  it  is  clear  that  the  trustees  are 
answerable,  together  with  the  representatives  of  Mr.  Letts,  who 
had  the  benefit  of  the  breach  of  trust.  If  the  stock  had  not  been 
improperly  sold  out  for  an  improper  purpose,  there  would  have 
been  no  loss  or  diminution  of  the  trust  fund.  All  the  trustees  were 
parties  to  it;  all  the  trustees  concurred  in  selling  the  Long 
Annuities;  and  each  and  every  of  them  is  answerable  for  any 
future  loss,  the  root  and  cause  of  such  loss  being  the  original 
selling  out  of  the  stock.  The  estates  of  the  trustees,  therefore,  are 
all  liable ;  the  stock  must  be  replaced  with  the  dividends  since  the 
death  of  Letts.  The  leasehold  estate,  in  the  purchase  of  which  the 
trust  fund  was  invested,  still  exists,  and  the  plaintiffs  have  a  right 
to  make  it  available  to  satisfy  the  breach  of  trust. 
[  325  ]  I  think  it  is  not  necessary  to  have  all  the  persons  liable  before 

the  Court;  for  under  the  new  orders,  if  one  trustee  only  was 
present,  I  should  make  a  decree  against  him,  leaving  him  to  seek 
contribution  from  the  other  trustees  (i). 

It  was  declared  that  the  estates  of  Letts  and  of  the  trustees  were 
liable  to  replace  one  moiety  of  the  3,000Z.  Consols,  and  to  make 

(1)  See  note,  p.  502,  ante. 
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good  the  dividends  accrued  since  the  death  of  Mr.  Letts,  and  to  pay 
the  costs  of  the  suit ;  and  it  was  declared  that  the  leasehold  estate 
and  the  rents  received  since  the  death  of  Mr.  Letts,  were 
specifically  liable -to  the  claim  of  the  appointees  of  Mrs.  Letts. 


Eellaway 
Johnson. 


WILLIAMS   V.   WENTWOKTH(l). 

(5  Beav.  32o— 329.) 

The  law  will  raise  an  implied  contract,  and  give  a  valid  demand  or  debt 
against  the  lunatic  or  his  estate,  for  monies  expended  for  the  necessary 
protection  of  his  person  and  estate. 

Under  a  commission  of  lunacy,  A.  E.  was,  upon  inquisition,  found 
lunatic,  and  the  verdict  was  confirmed  upon  the  tiial  of  a  traverse.  Before 
the  costs  had  been  ordered  to  be  raised  A.  B.  died :  Held,  that  under  the 
3  &  4  Will.  IV.  c.  104,  the  real  estate  of  the  lunatic  was  liable  for  the  costs 
of  the  proceedings. 

In  this  case,  the  plaintiff,  representing  himself  to  be  a  creditor  of 
Charles  Henry  Tubb  deceased,  filed  his  bill,  on  behalf  of  himself 
and  all  other  the  creditors  of  the  same  person,  to  obtain  payment 
of  his  and  the  other  debts  out  of  the  real  and  personal  estate  of  the 
debtor.  The  heir-at-law  put  in  a  demurrer  to  the  bill,  and  alleged 
that  upon  the  bill  it  did  not  appear  that  the  plaintiff  was  a 
creditor. 

The  case  was  this:  Charles  Henry  Tubb  was  a  lunatic;  the 
plaintiff  petitioned  for  a  commission  of  lunacy,  which  was  duly 
issued.  Upon  the  inquisition,  a  verdict  of  lunacy  was  obtained, 
and  upon  the  trial  of  a  traverse,  *was  confirmed.  By  an  order  of 
the  Lord  Chancellor,  it  was  referred  to  the  Master  to  tax  the 
costs :  to  inquire  what  fund  there  was  for  payment,  and  if  no  fund, 
whether  it  would  be  proper  to  raise  the  amount  by  sale  or  mortgage 
of  the  real  estate.  Pending  the  proceedings  before  the  Master,  the 
lunatic  died ;  and  the  Lord  Chancellor,  acting  under  his  jurisdic- 
tion in  lunacy,  had  no  longer  power  to  raise  the  costs  by  sale  or 
mortgage  of  the  lunatic's  estate,  but  under  an  order  afterwards 
made,  the  costs  were  taxed  at  the  sum  of  1,168^.  16a.  8^.  The 
Master's  report  was  confirmed,  and  by  an  order,  made  by  the  Lord 
Chancellor  ''in  the  matter  of  the  lunacy,"  it  was  declared  that 
the  costs  had  been  properly  incurred  for  the  benefit  of  the  lunatic, 
and  the  bill  also  alleged,  that  they  were  necessary  for  the  protection 
of  the  person  and  estate  of  the  lunatic. 

(1)  /w  re  Rhodes  (18«9)  44  Ch.  Div.  94,  59  L.  J.  Ch.  298,  62  L.  T.  342. 
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July  20,  21. 

Aug.  1. 

BolU  Court, 

Lord 

Lanodalk, 

M.R. 

[325] 


[  '326  ] 
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If  an  order  is  required,  I  think  that  it  shoald  be  that  Messrs. 
White  do  deliver  up  the  deeds  to  the  plaintiff,  *or  such  person  as  he 
shall  appoint,  upon  Messrs.  Fownes  and  White  being  satisfied  that 
the  plaintiff,  or  such  other  person,  has  entered  into  a  good  and 
valid  covenant  to  the  satisfaction  of  the  mortgagees,  for  the 
production  of  the  deeds,  according  to  the  intent  of  the  deed  of 
covenant  of  the  9th  of  June,  1888. 


1842. 
Not,  21. 

HoLU  Gnirt. 

Lord 

Lakodalu. 

M.R. 

[381] 


[  •SSi  ] 


LEE  V.  BEAD. 

(5  Beav.  381—387  ;  S,  C.  12  L.  J.  Ch.  26;  6  Jur.  1026.) 

A  defendant  is  not  bound  to  discover  the  principal  fact,  or  any  one  of  a 
long  seiies  or  chain  of  facts,  which  may  contribute  to  ostablisih  a  criminal 
charge  against  himself,  and  he  cannot  waive  this  right  by  any  agreement. 

Pending  the  proceedings  in  the  cause,  the  plaintiff  indicted  the 
defendants  in  respect  of  the  same  transactions.  The  time  for  amiwexiDg 
was  extended  until  after  the  trial  of  the  indictment. 

In  October,  1840,  the  plaintiff  mortgaged  a  vessel  called  the 
Pearl  to  the  defendants  for  1962.,  and  in  April,  1842,  the  defendants 
took  possession  of  the  vessel. 

According  to  the  plaintiff *s  representations,  the  defendants, 
having  taken  possession,  proceeded  to  cut  her  in  half,  and  to 
lengthen  her,  and  to  make  other  considerable  alterations  and 
repairs  ;  but,  according  to  the  defendants'  case,  they  broke  her  up, 
and  employed  part  of  the  materials  in  building  another  ship,  which 
they  called  the  Lightjiing. 

The  plaintiff  filed  this  bill  for  redemption  in  August,  1842, 
insisting  that  the  two  vessels  were  identical.  The  bill  charged 
''  that  with  a  view  to  obtain  the  registry  of  the  ship  called  the 
LiyhtnUig  in  the  names  *of  the  defendants,  they  made  divers 
written  and  other  statements  and  representations  to  the  Custom 
House  officers  or  clerks,  or  other  persons  to  whom  such  application 
for  registry  was  made,  respecting  the  ship  now  called  the  Lightniivj, 
and  particularly  respecting  the  registering  of  the  said  ship ;  and 
they  thereby  stated  and  represented  (amongst  other  things)  that 
the  said  ship  or  vessel  was  an  entirely  new  vessel,  and  that  the 
defendants  were  absolute  owners  thereof,  or  to  that  effect ;  and 
they  also  made  other  representations,  with  a  view  to  induce  the 
officers  or  clerks  to  register  the  said  ship  or  vessel  by  the  name  of 
the  Lightning,  and  in  the  names  of  the  defendants  as  the  absolute 
owners  thereof.    The  plaintiff  charged  that  all  such  statements  and 
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Tub  Master  op  the  Rolls  : 

It  was  argued  in  this  case,  that  however  beneficial  to  the  lunatic, 
the  expenditure  may  have  been,  yet,  as  the  lunatic  was  incapable 
of  contracting,  no  debt  could  be  constituted ;  but  I  am  of  opinion 
that  in  the  case  of  money  expended  for  the  necessary  protection  of 
the  person  and  estate  of  the  lunatic,  the  law  will  raise  an  implied 
contract,  and  give  a  valid  demand  or  debt,  against  the  lunatic  or 
his  estate,  and  that  under  the  circumstances  of  this  case,  a  debt 
was  constituted,  and  that  payment  of  it  may  be  obtained  out  of  the 
real  estate,  if  the  personal  estate  be  insufficient.  Any  other 
conclusion  would,  as  it  appears  to  me,  be  extremely  dangerous,  as 
well  as  contrary  to  the  principles  upon  which  several  cases  have 
been  decided.  That  which  is  necessary  for  the  protection  of  the 
person  and  estate  of  the  lunatic,  may  well  be  subject  to  question 
and  consideration ;  but  when  a  demand  is  made  in  respect  of  a 
necessary  of  that  kind,  I  do  not  see  how  it  is  to  be  distinguished,  in 
principle,  from  a  demand  arising  in  respect  of  the  supply  of  food 
and  clothing.  A  debt  is  constituted  by  reason  of  a  contract,  which, 
in  such  cases,  the  law  will  supply,  and  it  rests,  as  I  conceive, 
upon  a  far  better  foundation  than  the  rule  which  has  sometimes 
been  referred  to, — that  a  man  shall  not  be  allowed  to  stultify 
himself. 

Override  the  demunrr. 


Williams 
VVent- 

WOBTH. 

Aug,  I. 


HOTHAM  V.  SOMERVILLE. 

(5  Beav.  360—372;  S.  C.  6  Jur.  861.) 

P.  and  W.,  as  solicitors  for  the  tenant  for  life,  held  the  title  deeds  which 
afterwards  passed  into  the  possession  of  W.  and  C,  their  successors.  The 
tenant  for  life  died,  and  the  estate  then  stood  limited,  first,  to  F.  and  W. 
for  500  years  to  secure  a  sum  of  2,000/.,  with  remainder  to  trustees 
for  600  years  to  secure  a  jointure  and  portions,  with  remainder  to  A.  B. 
in  tail. 

A.  B.  being  an  infant,  a  suit  was  instituted  on  his  behalf,  in  which  the 
2,000/.  was  raised  on  the  security  of  the  term.  Upon  that  occasion,  F.  and 
W.  covenanted  with  the  mortgagees  to  produce  the  title  deeds  from  time  to 
time,  and  not  to  part  with  them;  but  they  were  relievable  from  the 
covenant  on  certain  terms.  A  receiver  was  appointed  in  the  suit, 
and  the  Court  directed  the  costs  of  the  solicitors  of  the  suit  to  remain 
charges  upon  the  estate  at  interest.  W.  and  C.  were  solicitors  in  the  suit 
for  A.  B. 

A.  B.,  upon  coming  of  age,  presented  a  petition  for  the  delivery  of  the 

title  deeds.    Held,  that  (independently  of  the  covenant)  W.  and  C.  held  the 

\eeds  for  A.  B.,  and  not  for  the  termors,  but  the  covenant  having  been 

itered  into  for  the  benefit  of  the  infant,  F.  and  W.  were  not  bound  to 

•t  with  th*»  ^  ^-       *'ii  released  from  their  covenant.    Held  also,  that 


1842. 
July  9. 
Aug.  4. 

RitlU  Qwrt, 

Lord 

Lanodale, 

M.R. 

[  860  ] 
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Lee         defendants'  solicitors  replied,  "  We  agree  to  the  defendants  having 
Read.        fourteen  days  further  time  to  put  in  their  answer,  and  that  it  shall 
be  peremptory." 
On  the  14th  of  November,  the  defendants  applied  to  the  Master 
[  •3«^  ]       for  a  fortnight's  time,  to  put  in  their  answer  ♦after  the  indictment 
for  conspiracy  had  been  disposed  of,  which  the  Master  refused  to 
grant,  on  the  ground  of  the  peremptory  undertaking.     It  was  now 
moved  on  behalf  of  the  defendants,  that  they  might  have  a  fort- 
night's time  to  answer  after  the  trial  of  the  indictment. 

Mr.  Pemberton  and  Mr.  RogerSy  in  support  of  the  motion  : 

The  defendants  went  before  the  Commissioners  in  pursuance  of 
the  order  of  the  Court,  and  the  plaintiff  thereupon,  on  his  own 
evidence,  indicted  all  the  parties,  not  for  perjury  but  conspiracy. 
Having  thought  fit  to  proceed  criminally  against  the  defendants. 
he  has  no  right  to  enforce  an  answer  which  may  tend  to  criminate 
them.  If  the  proceedings  be  not  stayed  in  the  mean  time,  the 
defendants,  who  cannot  answer  the  bill  without  furnishing  some 
admissions  affecting  the  criminal  charge,  must  decline  to  answer, 
and  they  will  thus  be  deprived  of  the  opportunity  of  making  a 
defence  in  support  of  their  civil  rights. 

Mr.  Kindersley  and  Mr,  Dixon,  contra  : 

The  peremptory  undertaking  prevents  the  Court  granting  any 
indulgence.  The  defendants  might  at  least  answer  such  parts  of 
the  bill  as  do  not  tend  to  criminate  them ;  and  under  the  New 
Orders  (i),  they  may  object  by  answer  to  discover  the  rest.  The 
defendants  cannot  set  up  their  own  criminality,  as  a  reason  for 
depriving  the  plaintiff  of  his  civil  rights. 

The  Master  of  the  Bolls: 

The  only  question  is  as  to  the  form  of  the  application. 

Mr.  Pemberton,  in  reply. 

1 385  ]       Tub  Master  of  the  Bolls  : 

As  to  the  principle  upon  which  the  Court  acts  in  these  cases, 
there  is,  I  apprehend,  no  doubt  whatever.  A  defendant  is  not 
to  be  called  upon  to  discover  the  principal  fact,  or  any  one  of  a  long 
series  or  chain  of  facts  which  may  contribute  to  establish  a  criminal 

(1)  OrdinesCan.  173. 
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charge  against  himself.  He  may  protect  himself  by  demurrer,  plea,  Lee 
or  answer,  or  in  any  way  in  which  he  can  bring  the  matter  fairly  read. 
ander  the  consideration  of  the  Court.  It  being  a  right  to  protection 
given  to  him  by  the  law,  I  apprehend  he  cannot,  by  any  agreement, 
deprive  himself  of  the  benefit  of  it.  The  point  comes  before 
me  rather  suddenly  this  morning  ;  but  I  think  I  recollect  a  case  in 
which  it  was  held  that  a  defendant  cannot  make  an  agreement  by 
which  he  is  to  deprive  himself  of  that  right  to  protection  which  by 
law  he  is  entitled  to.  If  that  be  so,  he  might,  under  his  hand  and 
seal,  have  covenanted  to  put  in  a  full  and  perfect  answer  to  every 
interrogatory,  and  yet,  after  having  done  that,  he  might  claim  the 
protection  of  the  law  of  this  Court,  in  respect  of  the  discovery 
required  of  him.  To  what  extent  that  may  go,  it  is  not  necessary 
for  me  to  state  upon  the  present  occasion ;  because  all  that  has 
happened  here  is,  that  after  the  indictment  was  preferred,  the 
defendants  obtained  an  enlargement  of  the  time,  which  they 
agreed  should  be  peremptory.  For  any  thing  I  can  see  here, — 
for  any  thing  that  has  been  argued  or  alleged  to  the  contrary, — 
there  is  not  one  fact  in  this  bill  which  must  not  necessarily  be 
proved  at  the  hearing  of  that  indictment.  It  has  been  argued  that 
possibly  it  might  not  be  so;  but  all  the  facts  stated  both  in 
the  original  and  amended  bill,  so  far.  as  I  have  heard  them, 
are  facts  which  constitute  part  of  the  narrative,  and  of  that 
statement  of  circumstances  which  must  necessarily  be  brought 
before  the  jury  upon  a  trial. 

Now  if  this  be  so,  the  defendants  might  undoubtedly  protect  [  386  ] 
themselves  in  this  suit,  by  stating  that  there  was  a  criminal 
prosecution  pending  against  them,  and  that  they  could  not  answer 
any  one  of  the  facts  stated  in  this  bill,  without  contributing  towards 
the  establishment  of  that  criminal  charge.  The  question  is, 
whether,  under  the  circumstances  of  the  case,  they  are  at  all 
bound  to  do  that;  and  I  cannot  agree  with  the  plaintiff's  counsel 
that  the  rule  laid  down  in  these  cases  must  be  extended  to  any 
case  whatever,  or  that  we  shall  have  defendants  coming  here  every 
day  and  asking  an  enlarged  time  to  answer,  because,  forsooth, 
there  might  be  some  criminal  charge  at  the  same  time  brought,  or 
about  to  be  brought,  the  prosecution  of  which  would  be  facilitated 
by  the  discovery  made  to  the  bill.  That  is  not  the  case  here. 
The  case  is  that  an  indictment  has  been  actually  preferred  since 
the  commencement  of  the  proceedings  here  pending,  and  at  the 
very  time  the  defendants  are  called  upon  to  put  in  an  answer. 
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which  must  necessarily  discover  those  very  matters  which  will 
be  in  issue  at  the  trial.  The  only  hesitation  I  have  had  in 
the  course  of  these  proceedings  is,  as  to  the  form  of  the  order ; 
and  I  think  that,  considering  the  very  peculiar  circomstances 
of  the  case,  the  time  when  this  indictment  was  preferred,  and  the 
circumstances  which  must  of  necessity  be  substantiated  in  it,  I 
shall  not  do  wrong  in  granting  this  motion  in  the  form  now  asked. 

With  respect  to  costs,  that  which  has  happened  is  very  material. 
I  think  that  the  party  ought  to  have  applied  for  protection  at 
a  much  earlier  period ;  and  I  think  I  cannot  grant  this  motion 
without  making  the  defendants  not  only  pay  the  costs  of  it,  bat  of 
the  applications  to  the  Master,  and  any  other  costs  which  have 
been  incurred  in  the  negotiation  for  further  time.  I  think  the 
defendants  ought  to  pay  those  costs ;  and  upon  their  paying  those 
costs,  let  this  motion  be  granted. 

There  are  many  authorities  upon  this  subject,  which,  if  it  had 
been  necessary  to  establish  the  principle  at  all,  it  would  have  been 
very  material  to  have  gone  into.  They  are  very  important, 
and  cases  have  occurred,  I  think  before  myself,  in  which  I 
have  had  to  look  very  minutely  through  every  interrogatory  in 
the  bill,  for  the  purpose  of  discovering  whether  there  was  any 
interrogatory  which  could  be  answered  without  having  a  bearing 
upon  a  criminal  charge.  I  have  been  obliged  to  do  so  on  more 
than  one  occasion  ;  and  if  this  had  come  on  in  the  ordinary  course, 
I  might  have  been  compelled  to  do  so  here,  and  I  certainly  should 
not  have  hesitated  to  perform  that  part  of  my  duty.  The  circum- 
stances under  which  the  indictment  was  preferred,  and  the  fact  of 
its  being  now  pending,  are  my  reasons  for  making  this  particular 
order. 


1842. 
Nov,  24, 

BdU  Court. 

Lord 

Lanodalb, 

M.R. 

[888] 


ROBINSON  V.  WOOD  (1). 

(5  Beav.  388—389 ;  S,  C.  12  L.  J.  Ch.  93.) 

A  judgment  having  been  obtained  against  a  party  to  whom  a  snm 
standing  to  the  credit  of  the  cauae  had  been  ordered  to  be  paid,  the  Court, 
on  the  application  of  the  judgment  creditor,  stayed  the  delivery  to  th^ 
debtor  of  the  Accountant-Qenerars  cheques. 

The  defendant,  Thomas  Wood,  was  entitled  to  one-sixth  of  the 
residuary  estate  of  the  testator  in  the  cause,  which,  in  June,  1842, 
had  been  ordered  to  be  paid  to  him. 

This    share    consisted    of    two   sums  of    211/.    17s.   5d.  and 

(1)  HarHa  v.  Betiucfiamp  Brothers  [1894]  1  Q.  B.  801,  63  L.  J.  Q.  B.  48a 
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1,10SZ.  16s.  6d.  cash,  the  produce  of  stock  standing  to  the  credit  of 
the  cause ;  and  for  the  payment  of  which  the  Accountant-General 
had  prepared  cheques  on  the  Bank  of  England. 

The  petitioners,  Charles  Wade  and  John  Pavier,  had,  in  June, 
1841,  obtained  a  judgment  against  Thomas  Wood,  in  the  Common 
Pleas,  for  the  sum  of  2,5002.  They  caused  it  to  be  duly  entered, 
and  in  November,  1842,  they  issued  a  .^.  fa.,  which  was  delivered 
to  the  sheriff  of  Middlesex,  who,  under  the  1  &  2  Vict.  c.  110,  sought 
to  seize  the  cheques  in  the  hands  of  the  Accountant-General. 

The  petition  prayed  that  the  Accountant-General  might  be 
ordered  not  to  deliver  to  Thomas  Wood,  or  his  solicitor  or  agent, 
the  cheques  drawn  and  signed  by  the  Accountant-General,  or  any 
other  cheques  for  the  said  sums  of  211Z.  17«.  5d,  and  1,103Z.  16«.  6d., 
or  either  of  them  or  any  part  thereof,  without  the  authority  of  the 
petitioners;  and  that  the  Accountant-General  might  be  ordered  to 
deliver  the  said  cheques  to  the  petitioners  or  to  the  sheriff  of 
Middlesex. 


Robinson 

r. 

Wood, 


Mr.  Pemberton  and  Mr.  Parry,  in  support  of   the  petition, 
referred  to  the  1  &  2  Vict.  c.  110,  s.  12,  and  3  &  4  Vict.  c.  82. 


[389] 


The  defendant  did  not  appear. 

The  Master  of  the  Rolls  considered  the  petitioners  entitled  to 
the  first  part  of  the  prayer  of  the  petition,  staying  the  delivery  of 
the  cheques,  and  he  gave  leave  to  mention  the  case  as  to  the  other 
part  of  the  prayer  of  the  petition,  which  he  did  not  now  finally 
dispose  of. 


GARDNER  v.  DANGERFIELD. 

(oBeav.  3S9— 390.) 

On  a  motion  for  the  production  of  documents,  the  defendant  was 
permitted  to  show,  by  affidavit,  that  they  could  not  be  left  in  the  office 
without  great  inconvenience ;  but  as  the  ground  for  this  indulgence  was 
not  stated  by  the  answer,  he  was  ordered  to  pay  the  costs. 

On  a  former  day,  a  motion  having  been  made  by  the  plaintiflF, 
that  the  defendant  might  deposit  with  the  clerk  of  records  and 
writs  the  documents  admitted  by  his  answer  to  be  in  his  possession, 
it  was  stated,  on  behalf  of  the  defendant,  that  most  of  them 
were  in  constant  use,  and  could  not  be  produced  without  great 
inconvenience  to  the  defendant.      It  was  therefore  asked  that 

34—2 


1842. 
Dec,  15. 

RolU  Qfurt. 

Lord 

Langdalb, 

M.B. 

[339] 
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Gaddneb     they  might  be  produced  at   Cheltenham,   where  the  defendant 
Danger-      resided. 

FIELD.  i]i]^^  ground  for  this  indulgence  not  having  been  stated  in  the 

defendant's  answer,  he  was  allowed  to  file  an  affidavit  to  verify  the 
circumstances,  and  the  case  stood  over. 
The  affidavit  was  now  produced  and  the  order  made. 

[  390  ]  Mr.  Turner  and  Mr.  Parry,  for  the  defendant. 

Mr.  Pemberton  asked  for  the  costs. 

The  Master  of  the  Rolls: 

The  defendant  must  pay  the  costs,  as  he  ought  to  have  made  this 
statement  in  his  answer. 


1848. 
Jan,  30. 

Ilidh  Covrt 

Lord 

LANGDALE, 

M.R. 

[  392  ] 


[  ♦SOS  ] 


BUTCHER  V.  LEACH  (1). 

(5  Beav.  392—393 ;  S.  C.  7  Jur.  74.) 

Bequest  of  the  interest  of  the  residue  to  the  widow  for  the  maintenance 
of  the  testator* s  children;  and  after  her  decease,  the  property  **to  he 
shared  equally  amongst  all  his  children,  if  they  should  have  attained 
twenty- one,  and  if  any  had  not  attained  that  age,  then  that  his  executors 
should  act  as  trustees  until  the  eldest  attained  that  age,  and  then  pay  him 
his  share,  and  each  one  as  he  or  she  attained  that  age."  A  child  who  died 
under  twenty-one,  in  the  lifetime  of  the  widow,  held  not  to  have  a  vested 
interest. 

The  testator,  John  Willeter  Dearie,  by  his  will  dated  in  1821, 
after  directing  the  investment  of  his  residue  in  Government 
securities,  and  making  a  provision  for  his  widow,  ordered  and 
directed  his  executors  to  pay  to  his  widow  all  the  interest  and 
proceeds  of  the  monies  placed  out  at  interest,  as  they  should 
become  due  and  payable,  half  yearly,  for  the  maintenance  and 
education  of  his  children ;  and  he  further  "  declared  it  to  be  his 
will,  that  after  the  decease  of  his  wife,  all  his  effects  and  ^property 
should  be  shared  equally  amongst  all  his  children,  if  they  should 
have  attained  the  age  of  twenty-one ;  and  if  any  had  not  attained 
that  age,  then  that  his  executors  should  act  as  trustees  until  the 
eldest  attained  that  age,  and  then  pay  him  his  share,  and  each  one 
as  he  or  she  attained  that  age,  unless  his  executors  were  not 


(1)  This  case  (like  Taylor  v.  Bacon  ^ 
42  B.  B.  120}  is  scarcely  consistent 
with  the  general  rule  that  a  legacy 
payable  at  twenty -one  is  vested  if  the 


intermediate  income  is  applicable  for 
the  benefit  of  the  legatee  during 
minority. — 0.  A.  S. 
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satisfied  with  his  or  her  conduct ;  then  and  in  that  case,  he  ordered 
and  directed  his  executors  to  detain  the  money  of  such  an  one 
until  he  or  she  should  be  twenty-five." 

Mary  Bedford  Dearie,  one  of  the  children  of  the  testator,  died 
under  twenty-one  years,  in  the  lifetime  of  the  widow. 

The  question  was,  whether  Mary  Bedford  Dearie  took  a  vested 
interest 

Mr.  Winstanley,  for  the  petitioners,  the  surviving  children, 
who  had  all  attained  twenty-one. 

Mr.  Hallettf  contra,  cited  Wadley  v.  North  (l). 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  the  child  who  died  under  twenty-one,  in  the 


lifetime  of  her  mother,  had  not  a  vested  interest, 
are  therefore  entitled. 


The  petitioners 


BUTCHEB 
V, 

Leach. 


ALLEN  V.  ALDEIDGE,   In  re  WAED  (2). 

(5  Beav.  401-406 ;  S.  C.  13  L.  J.  Ch.  loo ;  8  Jur.  435.) 

The  fees  of  the  steward  of  a  manor,  who  is  a  solicitor  but  acts  in  the 
character  of  steward  only,  are  not  taxable  under  the  6  &  7  Vict.  c.  73. 

This  statute  does  not  authorise  the  taxation  of  every  pecuniary  demand 
or  bill  of  a  solicitor,  for  every  species  of  employment  in  which  he  may 
happen  to  be  engaged. 

A  bill  may  be  taxed  though  no  part  of  the  business  was  transacted  in 
any  court  of  law  or  equity,  but  such  business  must  be  connected  with  the 
profession  of  an  attorney  or  solicitor :  business  in  which  the  attorney  or 
solicitor  was  employed  because  he  was  an  attorney  or  solicitor,  or  in  which 
he  would  not  have  been  employed  if  he  had  not  been  an  attorney  or 
solicitor,  or  if  the  relation  of  attorney  or  solicitor  and  client  had  not 
subsisted  between  him  and  his  employer. 

This  case  came  on  upon  a  petition  for  the  taxation  of  the  bill 
of  fees  and  charges  of  Mr.  Ward,  the  steward  of  the  manor  of 
Cookham.    Mr.  Ward  was  a  solicitor  of  this  Court. 

The  6  &  7  Vict.  c.  73,  s.  87,  provides  that  no  solicitor  shall 
commence  an  action  for  the  recovery  of  any  fees  "  for  any  business 
done"  until  the  expiration  of  one  month  after  he  shall  have 
delivered  a  bill  of  such  fees ;  and  that  upon  the  application  of  the 
party  chargeable  therewith,  the  Lord  Chancellor  or  Master  of 


(1)  4  E.  R.  16  (3  Ves.  364). 

(2)  This  and   the   three   following 
catfes    were    inserted    out    of    theii* 


regular  order,  for  the  convenience  of 
the  branch  of  the  profession  peculiarly 
interested  in  them. 


1843. 
Dec.  20. 

1844. 
Feh,  19. 

RolU  Court, 

Lord 

Lanodalb, 

M.R. 

[401] 
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Allen  To  Bend  this  sort  of  matters  to  the  taxing  Masters  will  be  to  refer 
aldbidoe.  to  them  to  decide  on  the  custom  of  all  the  manors  in  England,  and 
their  decision  on  the  question  of  quantum  would  be  final.  The 
cases  cited  do  not  apply,  they  were  cases  between  the  lord  and  his 
steward,  who  as  an  attorney  had  obtained  possession  of  his 
title-deeds.    The  Court  always  interfered  in  such  cases. 

Mr.  Pemberton  Leigh,  in  reply : 

The  object  of  the  Act  was  to  render  all  the  fees  and  charges  of  a 
solicitor  taxable,  provided  they  were  connected  with  law  business. 
It  is  not  necessary  that  the  relation  of  solicitor  and  client  should 
exist,  as  parties  interested  in  the  fund  out  of  which  payment  is  to 
be  made  are  entitled  to  demand  a  taxation. 

The  steward  has  duties  to  perform  towards  the  tenant  as  well  as 
the  lord,  he  has  the  custody  of  the  rolls  in  which  the  tenant  has  a 
recognised  interest,  and  in  the  surrenders  and  searches  be  is 
employed  on  behalf  of  the  tenant  as  well  as  the  lord. 
[  405  ]  The  proper  remedy  is  by  an  application  for  taxation ;  for  the 

steward  says,  "  I  will  not  admit  you  unless  you  pay  certain  fees." 
The  tenant  being  thus  obliged  compulsively  to  pay,  has  no  other 
remedy.  If  he  brought  an  action,  the  answer  would  be  that  the 
payment  was  voluntary ;  and  if  he  indicted  for  extortion,  he  could 
not,  by  such  a  proceeding,  recover  back  the  money. 

1844.        The  Master  op  the  Bolls: 

Feb,  19. 

This  petition  is  presented  by  the  plaintiffs  and  defendants  in  the 

cause.  They  allege  that  Mr.  Ward,  the  steward  of  the  manor,  is  a 
practising  solicitor,  and  that  his  charges  are  excessive,  and  they 
therefore  pray  that  his  bill  of  fees  may  be  taxed. 

The  question  is,  whether  the  charges  of  the  steward  of  a  manor 
who  happens  to  be  a  solicitor,  but  was  not  employed  as  such,  and 
who  acted  only  as  steward  of  the  manor  on  the  occasion  in  ques- 
tion, are  taxable  under  the  statute,  and  I  am  of  opinion,  that 
they  are  not. 

The  statute  does  not  authorise  the  taxation  of  every  pecuniary 
demand  or  bill  which  may  be  made  or  delivered  by  a  person  who  is 
a  solicitor,  for  every  species  of  employment  in  which  he  may  happen 
to  be  engaged. 

The  business  contained  in  a  taxable  bill  may  be  business  of  which 
no  part  was  transacted  in  any  court  of  law  or  equity ;  but  I  am  of 
opinion  that  it  must  be  business  connected  with  the  profession  of  an 
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attorney  or  solicitor — business  in  which  the  attorney  or  solicitor 
was  employed,  because  he  was  an  attorney  or  solicitor,  or  in  which 
he  would  not  have  been  employed,  if  he  had  not  been  an  attorney 
or  solicitor,  or  if  the  relation  of  attorney  or  solicitor  and  client  had 
not  subsisted  between  him  and  his  employer. 

It  may  perhaps,  on  some  occasions,  be  questionable,  whether  the 
business  contained  in  a  solicitor's  bill  be  or  be  not  such  as  to  make 
the  bill  taxable  under  the  Act ;  but  in  the  present  case  I  do  not  see 
any  reason  to  doubt.  The  relation  of  solicitor  and  client  did  not 
subsist  between  Mr.  Ward  and  the  petitioners,  or  any  of  them,  or 
between  Mr.  Ward  and  any  other  person  in  relation  to  this  matter. 
He  was  not  employed  by  the  petitioners  because  he  was  a  solicitor, 
but  because  he  was  steward  of  the  manor,  and  he  might  have  been 
steward  of  the  manor  without  being  a  solicitor.  His  bill  is  not  as 
to  any  part  of  it  a  solicitor's  bill ;  it  is  the  bill  of  charges  claimed 
to  be  payable  to  the  steward  of  a  manor,  and  nothing  else ;  and  I 
am  of  opinion  that  the  statute  gives  me  no  jurisdiction  over  it. 

Dismiss  the  petition  with  costs. 


Allbn 

V. 

Aldridoe. 


[406] 


In  re  BECKE  and  FLOWER. 

(5  Beav.  406—410 ;    S.  C.  13  L.  J.  Ch.  157 ;   8  Jur.  505.) 

After  payment  of  a  bill,  an  order  for  taxation  is  not  to  be  obtained  as  of 
course,  even  by  a  party  liable  to  pay  the  same. 

Under  the  6  &  7  Vict.  c.  73,  any  party  entitled  to  the  order  may  obtain 
it,  as  of  course  and  without  special  directions,  within  one  month  after 
delivery,  and  with  such  special  directions  as  the  Court  may  order  to  be 
imposed,  after  the  expiration  of  one  month  from  the  delivery,  but  not  after 
verdict,  writ  of  inquiry,  or  payment.  In  those  cases  a  special  order  made 
upon  special  circumstances,  to  be  proved  to  the  satisfaction  of  the  Goiurt, 
is  required. 

A  mere  volunteer,  under  no  previous  liability,  does  not  by  paying  a 
solicitor's  bill  acquire  a  right  to  tax  it. 

In  January,  1848,  Mr.  Whately  assigned  his  estate  to  Messrs. 
Becke  and  Flower,  who  were  solicitors,  on  trust  to  pay  the  expenses 
and  divide  the  residue  amongst  the  scheduled  creditors.  Messrs. 
Becke  and  Flower  accepted  the  trusts  and  incurred  some  expenses 
therein. 

In  June,  1848,  Mr.  Whately  took  the  benefit  of  the  Insolvent 
Debtors  Act,  and  Mr.  Hearne  was  appointed  *his  assignee.  The 
solicitor  of  the  assignee  applied  to  Messrs.  Becke  and  Flower  for 
the  delivery  to  him  of  the  deed  of  assignment  and  other  documents, 
and  the  assent  of  the  creditors  under  the  trust  deed  having  been 


1843. 
Dec.  22. 

1844. 
Feb.  19. 

Rolls  Onirt. 

Lonl 

Lanodaxe, 

M.R. 

[406] 


[  MO?  1 
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In  re  obtained,  Messrs.  Becke  and  Flower  were  willing  to  do  so,  on 
payment  of  the  costs  incurred  in  the  preparation  of  the  deed  and 
otherwise  about  the  trusts.  On  the  15th  of  August,  1843,  the 
particulars  of  these  costs  were  sent  by  Messrs.  Becke  and  Flower  to 
the  solicitor  of  Mr.  Hearne,  the  assignee. 

On  the  10th  of  November,  1848,  Mr.  Hearne,  the  assignee,  by 
his  solicitor  paid  the  amount  of  the  charges  under  protest,  at  the 
same  time  stating  that  it  was  his  intention  to  apply  for  an  order 
for  taxation. 

On  the  16th  of  November,  1848,  Mr.  Hearne,  as  assignee  of  Mr. 
Whately,  obtained  ex  parte  an  order  for  the  taxation  of  the  bill  of 
Messrs.  Becke  and  Flower. 

A  petition  was  now  presented  by  Messrs.  Becke  and  Flower  to 
discharge  the  above  order  for  taxation,  with  costs. 

Mr.  PembeHon  Leigh  in  support  of  the  application : 

This  order  is  perfectly  irregular  as  an  order  of  course.  First,  it 
was  obtained  ex  parte  after  payment,  and  under  the  forty-first 
section  of  the  6  &  7  Vict.  c.  78,  it  was  necessary  that  the  Court 
should  determine  whether,  under  *'  the  special  circumstances  of  the 
case,*'  the  bill  required  taxation,  and  that  it  should  impose  "such 
terms  and  conditions  '*  as  should  seem  right ;  secondly,  it  was 
obtained  after  the  expiration  of  a  month  from  the  time  of  the 
delivery  of  the  bill ;  and  after  the  expiration  of  that  time,  by  the 
thirty-seventh  section,  a  taxation  can  only  be  obtained  "  with  such 
[  *^08  ]  directions  *and  subject  to  such  conditions  as  the  Court  or  Judge 
making  such  reference  shall  think  proper.'* 

Lastly,  the  business  was  never  transacted  by  Messrs.  Becke  and 
Flower  as  the  solicitors  of  the  insolvent  or  his  assignee,  neither  of 
them  was  therefore  a  "  party  chargeable  by  such  bill,"  nor  was  the 
respondent  ''liable  to  pay  "within  the  thirty-eighth  section,  and 
consequently  he  had  no  right  to  get  any  order  for  taxation. 

Mr.  Craig,  contra  : 

The  right  of  this  party  to  have  the  bill  taxed  arises  under  the 
thirty-eighth  section.  It  enacts  ''  That  where  any  person,  not  the 
party  chargeable  with  any  such  bill  within  the  meaning  of  the 
provisions  thereinbefore  contained,  shall  be  liable  to  pay  or  shall 
have  paid  such  bill,  either  to  the  attorney  or  solicitor,  his  executor, 
administrator,  or  assignee,  or  to  the  party  chargeable  with  such  bill 
as   aforesaid,  it  shall   be  lawful   for   such  person,   his  executor, 
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administrator,  or  assignee  to  make  such  application  for  a  reference  in  re 
for  the  taxation  and  settlement  of  such  bill,  as  the  party  chargeable 
therewith  might  himself  make.''  Here,  the  right  to  have  a  taxation 
stccmed  to  Mr.  Hearne  upon  payment  of  the  bill,  and  the  provision 
as  to  taxation  after  the  expiration  of  a  month  from  the  delivery  of 
the  bill  contained  in  the  thirty-seventh  section,  cannot  therefore 
apply. 

The  payment  was  made  under  protest,  and  reserving  the  right  to 
taxation ;  and  if,  as  is  argued  on  the  other  side,  Mr.  Hearne,  the 
assignee,  is  not  ''the  party  chargeable,"  the  bill  has  not  been 
delivered  a  month,  and  the  order  was  properly  obtained  as  of 
course  within  a  month  after  the  right  to  taxation  accrued. 

Mr.  Pemherton  Leigh,  in  reply : 

The  thirty-eighth  section  of  the  Act  places  a  party  not  chargeable, 
but  who  pays  a  bill,  in  the  same  situation  as  the  party  chargeable. 

A  stranger  having  no  interest  in  the  matter  cannot,  by  paying  a       [  40u  ] 
solicitor's  bill,  acquire,  under  this  Act,  a  right  to  tax  it. 

The  Master  of  the  Bolls  :  18U. 

This  petition  is  presented  by  solicitors  to  discharge  an  order,         .J. ' 
obtained  as  of  course,  to  tax  their  bill,  at  the  instance  of  a  person 
who  had  paid  the  bill  without  having  been  liable  to  do  so. 

Two  objections  were  made  to  the  order  sought  to  be  discharged. 

First ;  it  was  obtained  as  of  course  after  payment  of  the  bill,  and 
three  months  after  it  was  delivered. 

Secondly ;  it  was  obtained  by  a  mere  volunteer,  who,  being  under 
no  liability,  spontaneously  paid  the  bill. 

I  am  of  opinion  that,  after  payment  of  a  bill,  an  order  for 
taxation  is  not  to  be  obtained  as  of  course  even  by  a  party  liable  to 
pay  the  same.  Under  the  Act,  any  party  entitled  to  the  order  may 
obtain  it  as  of  course,  and  without  special  directions,  within  one 
month  after  delivery,  and,  with  such  special  directions  as  the  Court 
may  order  to  be  imposed,  after  the  expiration  of  one  month  from 
the  delivery,  but  not  after  verdict,  writ  of  inquiry,  or  payment.  In 
those  cases  a  special  order,  made  upon  special  circumstances  to  be 
proved  to  the  satisfaction  of  the  Court,  is  required. 

This  order  must  be  discharged,  with  costs,  upon  the  first  objection, 
that  it  was  obtained  as  of  course  after  payment,  and  without  any 
special  direction  after  the  expiration  of  a  month  from  the  time 
when  the  bill  was  *delivered.     It  is  therefore  unnecessary  for  me       [  ***au  ] 
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to  give  any  opinion  upon  the  second  objection ;  but  I  may  say,  that 
I  Bee  no  reason  to  think,  that  payment  by  a  mere  volunteer  mider 
no  previous  liability  (which  the  respondent  has  admitted  to  be  the 
case  here),  can,  upon  the  fair  construction  of  the  Act,  give  any  right 
to  obtain  an  order  to  tax  the  bill. 

Order  discharged,  with  costM. 


1844. 
Feb.  9,  19. 


SAYER  V.  WAGSTAFP. 


'O.  V,  IZf. 

(5  Beav.  415—424  ;  S.  C.  13  L.  J.  Ch.  161 ;  affd.  14  L.  J.  Ch.  116 ;  8  Jur.  1083.) 
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A  petition  being  presented  for  the  taxation  of  a  solicitor's  bill :  Held, 
that  the  application  was  to  be  considered  as  made  at  the  latest  at  the  time 
of  answering  the  petition,  and  not  at  the  time  of  service  of  the  petition,  or 
the  day  appointed  for  hearing.  In  cases  of  accidental  delay  in  the  office, 
the  period  may  be  carried  further  back. 

Where  a  debtor  delivers  to  his  creditor  his  promissory  note  for  the 
amount  of  the  debt,  the  debt  may  be  considered  as  actually  paid,  if  the 
creditor,  at  the  time  of  receiving  the  note,  has  agreed  to  take  it  in  payment 
of  the  debt,  and  to  take  upon  himself  the  risk  of  the  note  being  paid ;  or  if, 
from  the  conduct  of  the  creditor,  or  the  special  drcumstancee  of  the  caae, 
such  an  agreement  is  legally  to  be  implied.  But  in  the  absence  of  any 
special  circumstances,  the  transaction  does  not  amount  to  a  dischaige  of 
the  original  debt,  but  a  mere  extended  credit. 

A  solicitor  delivered  his  bill  of  costs  on  the  14th  of  October,  1842,  for 
which,  the  client,  on  the  3rd  of  November,  1842,  gave  his  promissoiy  note, 
which  was  paid  on  the  17th  of  November,  1842.  On  the  loth  of  November, 
1843,  the  client  presented  a  petition  for  the  taxation  of  the  bill,  which  was 
answered  on  the  16th,  and  was  served  on  the  2l8t.  The  day  appointed  for 
hearing  was  the  24th.  Held,  first,  that  the  bill  must  be  considered  as  paid 
on  the  17th  of  November,  1842;  and,  secondly,  that  the  application  for 
taxation  must  be  considered  as  made  at  the  latest  on  the  16th  of  November, 
1843,  and  consequently  that  the  application  for  taxation  had  been  made 
within  twelve  months,  according  to  the  forty-first  section  of  the  6  &  7 
Vict.  c.  73. 

The  continuance  of  the  relation  of  solicitor  and  client  is  not  by 
itself  a  sufficient  reason  for  taxation  of  a  bill  of  costs  after  payment  by 
the  client. 

This  was  a  petition  by  a  client  for  the  taxation  of  his  solicitor's  bill. 

The  facts  which  were  not  in  dispute,  were  as  follows : 

The  signed  bill,  amounting  to  1852.  2«.  8d.,  was  delivered  to  the 
petitioner  on  the  14th  of  October,  1842,  and  payment  was  then 
requested. 

On  the  8rd  of  November,  1842,  the  petitioner,  with  a  view  to 
discharge  the  bill,  gave  to  the  respondent  his  promissory  note  for 
135Z.  payable  in  fourteen  days,  and  on  the  17th  of  the  same  month 
of  November,  the  promissory  note  was  duly  honoured  and  paid. 

On  the  15th  of  November,  1843,  the  present  petition  for  taxation 
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was  brought  to  the  secretary's  office.  On  the  following  day  the  Satbr 
common  answer  or  order,  requiring  the  parties  concerned  to  attend  wagbtaff. 
on  the  then  next  petition  day  (the  24th  of  November)  and  that 
notice  should  be  given,  was  written  on  the  petition,  and  signed  by 
the  secretary  in  the  usual  manner.  The  petition  was  served  on  the 
2lBt  of  November,  and  might  have  been  heard  on  the  24th,  if  the 
parties  had  been  ready,  and  the  state  of  business  in  Court  had 
allowed  it. 

The  respondent  alleged,  that  the  bill  had  been  paid  more  than 
twelve  calendar  months  before  any  application  had  been  made  to 
tax  it,  and  that,  therefore,  taxation  was  precluded  by  the  proviso  in 
the  forty-first  section  of  the  6  <fc  7  Vict.  c.  73. 

The  petitioner,  on  the  other  hand,  alleged,  that  the  bill  in 
question  had  been  paid  less  than  twelve  calendar  months  at  the 
time  he  applied  for  the  order  to  tax  it ;  and  that,  under  the  special 
circumstances,  there  ought  to  be  a  reference  for  taxation  notwith- 
standing payment. 

The  questions  therefore  raised  were,  first,  as  to  the  time  when 
the  bill  was  paid,  and  secondly,  as  to  the  time  when  the  petitioner, 
according  to  the  terms  of  the  forty-first  section,  "  made  the  applica- 
tion for  such  reference"  for  taxation. 

A  third  question  arose,  in  the  event  of  its  being  determined  that 
the  application  was  made  within  twelve  months,  which  was  this : 
whether  ^*  the  special  circumstances  of  the  case,"  in  the  opinion  of 
the  Court,  appeared  to  require  a  taxation  of  the  bill.  It  was,  how- 
ever, arranged  between  the  parties,  that  the  third  question  ^should  [  *4i7  ] 
not  be  discussed  until  the  preliminary  question  had  first  been 
disposed  of. 

Mr,  Kindersley  and  Mr.  George  Turner,  in  support  of  the 
petition,  contended,  that  the  forty-first  section  did  not  in  all  cases 
preclude  taxation,  where  the  application  was  not  made  within  twelve 
months  after  payment ;  and  that  if  such  had  been  the  intention  of 
the  Legislature,  it  would  have  been  distinctly  expressed.  That 
before  the  statute,  a  solicitor's  bill  could  be  taxed  after  payment,  if 
there  were  special  circumstances,  Horlock  v.  Smith  (i) ;  and  that 
now  the  Court  under  its  general  jurisdiction  over  its  officers,  had 
still  the  power,  in  a  proper  case  and  under  special  circumstances, 
of  sending  a  bill  for  taxation,  although  twelve  months  had  expired. 


(1)  45  E.  E.  125  (2  My.  &  Cr.  495). 
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sateb  Secondly,  they  insisted  that   the  application  for  taxation  had 

Waostaff.    heen  made  within  twelve  calendar  months  *after  payment.    *    ♦    ♦ 

[  *^is  ]  Next  they  argued,  that  the  application   for  taxation  mast    be 

considered  as  having  been  made  on  the  day  on  which  the  party 

had  presented  his  petition.     *     *     ♦ 

[  419  ]  Mr,  Cooper  and  Mr.  Moore ,  contra.     *     ♦     * 

[  420  ]  The  Master  of  the  Bolls  reserved  judgment. 

Feb.  19.      The  Master  of  the  Bolls  : 

There  can  be  no  doubt  that  the  bill  in  question  was  paid  on  the 
17th  of  November,  1842 ;  but  the  respondent  insists  that  it  ought 
to  be  deemed  to  have  been  paid  on  the  Srd  day  of  the  same  month, 
when  he  received  from  the  petitioner  the  promissory  note,  which 
was  afterwards  duly  honoured  and  paid. 

Again,  the  petitioner  alleges,  that,  his  application  for  an  order  to 
[  •^si  ]  tax  the  bill,  if  not  made  on  the  day  when  *he  left  his  petition  at 
the  secretary's  office  must,  at  the  latest,  be  held  to  have  been  made 
on  the  16th  of  November,  1843,  when  the  petition  was  answered.  On 
the  other  hand,  the  respondent  insists  that  service  of  the  petition 
was  necessary  to  make  the  application  effectual ;  and  that,  there- 
fore, the  application  ought  to  be  deemed  to  have  been  made  on  the 
21st  of  November,  1843,  on  which  day  the  petition  was  served. 

I  shall  first  consider  the  time  when  the  application  for  a  reference 
was  made. 

Any  party  desirous  to  have  a  matter  heard  on  petition  takes  his 
petition  to  the  secretary's  office.  The  secretary  makes  an  entry  in 
his  book  of  the  cause  or  matter  in  which  the  petition  is  presented, 
and  writes  upon  the  petition  itself  the  usual  order  for  the  parties  to 
attend  on  the  day  appointed  for  hearing  the  petition,  and  for 
notice  to  be  given.  The  petition  is,  from  the  time  when  such  order 
is  made,  a  regular  proceeding  in  Court,  upon  which  affidavits  may 
be  made ;  and  any  party  interested  to  inquire  whether  a  petition  in 
his  matter  has  been  presented  or  not,  may  ascertain  the  fact  on 
application  to  the  secretary.  Previously  to  the  time  appointed  for 
hearing,  and  before  the  petition  can  be  set  down  to  be  heard,  a 
copy  of  it  is  to  be  left  for  the  perusal  of  the  Judge  who  is  to  hear  it, 
and  the  petition  itself  is  to  be  filed  before  any  order  upon  it  is 


And  such  being  the  course  of  proceeding,  I  am  of  opinion,  that 
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aji  application  for  the  purpose  stated  and  prayed  by  the  petition       sayeb 
must  be  considered  as  made,  at  the  latest,  at  the  time  when  the    waostaff. 
order  appointing  the  *time  for  hearing  the  petition,  is  signed  either       [  "422  ] 
by  the  Judge  to  whom  the  petition  is  addressed,  or  by  his  officer 
acting  under  his  directions.     If  it  should  happen  that  a  petition 
^as  duly  brought  to  the  office,  and  without  any  default  of  the 
I)etitioner,  but  by  some  accident  or  neglect  in  the  office,  the  answer 
or  order  was  not  made  at  the  time  when  it  ought  to  have  been,  the 
application  might  be  considered  as  made  even  before  the  answer  or 
order  for  attendance  was  signed  ;  but  no  such  question  arises  here. 
The  petition  was  answered ;  and  I  must  consider  that  the  applica- 
tion for  a  reference  to  tax  the  bill  in  question  was  made  on  the 
16th  of  November,  1848. 

Now  the  proviso  in  the  forty-first  section  of  the  statute  is, ''  that 
the  application  for  such  reference  be  made  within  twelve  calendar 
months  after  payment."  It  is  the  application,  not  the  service  of  a 
petition  or  the  time  appointed  for  hearing  a  petition,  but  the 
application  alone  which  is  to  take  place,  or  be  made  within  twelve 
calendar  months  after  payment ;  and  I  have  now  to  inquire 
whether  the  16th  of  November,  1843,  the  time  of  the  application  in 
this  case,  was  within  twelve  calendar  months  after  payment  of  the 
respondent's  bill. 

If  •the  bill  was  paid  on  the  8rd  of  November,  1842,  as  the 
respondent  alleges,  more  than  twelve  months  had  elapsed  between 
the  payment  and  the  application  for  the  reference  ;  but  if  the  pay- 
ment was  not  made  till  the  17th  of  November,  as  the  petitioner 
alleges,  then,  at  the  time  of  the  application  for  the  reference,  twelve 
months  had  not  elapsed  from  the  time  when  the  bill  was  paid. 

The  substantial  question  is,  whether  a  debt  is  to  be  considered       [  423  ] 
as  paid,  at  the  time  of  the  delivery  to  the  creditor  of  a  promissory 
note  for  the  amount  payable  on  a  future  day,  on  which,  or  in  due 
time  after  which,  the  note  is  afterwards  duly  honoured  and  paid. 

The  debt  may  be  considered  as  actually  paid,  if  the  creditor, 
at  the  time  of  receiving  the  note,  has  agreed  to  take  it  in  payment 
of  the  debt,  and  to  take  upon  himself  the  risk  of  the  note  being 
paid,  or  if,  from  the  conduct  of  the  creditor  or  the  special 
circumstances  of  the  case,  such  an  agreement  is  legally  to  be 
implied. 

But  in  the  absence  of  any  special  circumstances  throwing  the 
risk  of  the  note  upon  the  creditor,  his  receiving  the  note  in  lieu  of 
present  payment  of  the  debt,  is  no  more  than  giving  extended 
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sater  credit,  postponing  the  demand  for  immediate  payment,  or  giving 
Waostaff.  time  for  payment  on  a  future  day,  in  consideration  of  receiving 
this  species  of  security.  Whilst  the  time  runs,  payment  cannot 
legally  be  enforced,  but  the  debt  continues  till  payment  is  actually 
made;  and  if  payment  be  not  made  when  the  time  has  ran 
out,  payment  of  the.  debt  may  be  enforced  as  if  the  note  had 
not  been  given.  If  payment  be  made  at  or  before  the  expiration 
of  the  extended  time  allowed,  it  is  then,  for  the  first  time,  that  the 
debt  is  paid. 

There  may,  as  I  have  said,  be  special  circumstances,  from  which 
it  may  be  concluded  that  a  note  or  bill  of  exchange  was  taken  as 
payment  of  the  debt  for  which  it  was  given ;  and  it  is  said  that,  in  a 
[  *424  ]  case  before  Mr.  *  Justice  Goltman  at  Chambers,  he  held  that  payment 
was  to  be  considered  to  have  been  made  at  the  time  when  a  bill  and 
note  were  given  as  securities  for  payment.  There  may  be  circum- 
stances leading  to  that  conclusion  in  the  case  referred  to ;  there  are, 
I  think,  no  such  circumstances  in  the  case  now  before  me.  I  have 
thought  it  right  to  read  the  affidavits,  for  the  purpose  of 
ascertaining  whether  there  was  any  evidence  that  Mr.  Sanders 
took  this  note  in  lieu  and  full  satisfaction  of  the  debt  due  to  him 
upon  his  bill  of  costs,  and  I  find  no  such  evidence.  Mr.  Sanders 
did  not  take  upon  himself  the  whole  risk  of  the  note :  the  petitioner 
was  not  released  from  the  debt.  If  the  note  had  not  been  duly 
paid,  Mr.  Sanders  would  have  been  entitled  to  enforce  payment 
of  the  amount  due  to  him  upon  his  bill,  and  might  have  brought 
an  action  against  the  petitioner  to  recover  it. 

I  am,  therefore,  of  opinion  that  the  bill  was  not  paid  till  the  17th 
of  November,  1842,  and  that  the  application  for  the  reference 
to  tax  the  bill  was  made  on  the  16th  of  November,  1848,  being  one 
day  less  than  twelve  calendar  months  after  the  payment.  The  bill 
may  be  taxed,  if  there  are  such  special  circumstances  as  to  make 
taxation  proper,  and  the  petition  must  be  further  heard  as  to  that 
point. 

1844.  The  solicitor  appealed  from  that  decision,  [as  reported  in  14  L.  J. 

ju.e^,5.    ch.;  see  p.  116]. 

I  14  L.  J.  Ch. 
117  1 

Mr.  Wakefield,  Mr.  Cooper,  and  Mr.  Moore  appeared  for  the 
appellant;  and 

Mr.  James  Russell  and  Mr.  Stinton,  contra. 


VOL.  LIX.] 
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Tblb  Lobd  Ghancellob  [after  affirming  the  decision  of  the  Master 
OF  THE  Bolls  on  the  points  already  reported,  dealt  with  the 
question  of  special  circumstances,  and  after  referring  to  the 
cases  of  Horlock  v.  Smith  (i)  and  Waters  v.  Taylor  (2),  and  the 
cases  there  cited,  and  in  particular  to  the  observations  of  the 
learned  Judge  in  Waters  v.  Taylor  (3),  he  said] : 

These  observations  show  distinctly  that  the  learned  Judge  did  not 
think  that  the  continuance  of  the  relation  of  solicitor  and  client 
was  alone  sufficient  to  justify  the  Court  in  ordering  taxation  of  paid 
bills.  I  concur  in  that  opinion.  I  am  not  sure,  referring  to  the 
Act  6  &  7  Vict.  c.  73,  that  it  was  not  intended  to  alter  the  law, 
in  some  respects,  by  that  Act.  But  I  am  of  opinion  that  the 
subsisting  relation  of  solicitor  and  client  between  the  parties  at  the 
time  of  payment  of  the  bill,  is  not  sufficient  to  justify  a  reference  of 
the  bill  for  taxation  after  payment. 


sateb 
«. 

Wagstapp. 

1844. 
Dee.  4. 


[119] 


In  re  D0WNES(4). 

(5  Beav.  425—430;  S.  C.  13  L.  J.  Ch.  159.) 

Application  by  cestui  que  trust  for  the  taxation  of  a  bill  of  costs  paid  by 
his  trustees  more  than  twelve  calendar  months,  refused. 

Where  a  cestui  que  trust  applies  for  taxation,  then  if  there  has  been  no 
payment,  the  rules  under  which  taxation  is  to  be  directed  are  such  as  are 
pointed  out  by  the  thirty-seventh  section  of  the  6  &  7  Vict.  c.  73,  and  if 
there  has  been  payment,  by  the  forty-first  section. 

Whenever  the  6  &  7  Vict.  c.  73,  applies,  the  Court  cannot  in  any  case 
whatever  send  a  bill  for  taxation  as  against  the  solicitor,  if  it  has  been  paid 
more  than  twelve  months,  but  the  Court  may,  after  that  period,  direct  a 
taxation  as  between  a  trustee  and  his  cestui  que  trust,  to  justify  the 
payments  of  the  former. 

The  words  **any  such  bill,"  in  the  forty-first  section,  do  not  mean  the 
bill  mentioned  in  the  section  immediately  preceding,  viz.  any  bill 
"  previously  taxed  and  settled ;  "  nor  are  they  limited  to  such  bills  as 
under  the  provisions  of  the  Act  are  sought  to  be  taxed  by  a  party  directly 
chargeable. 

Where  a  solicitor's  bill  has  been  paid  by  a  trustee,  the  cestui  que  trust 
cannot  after  the  expiration  of  twelve  months  from  payment,  obtain  a 
taxation,  as  against  the  solicitor,  although  he  had  no  notice  of  the  payment 
until  after  the  twelve  months  had  expired. 

This  petition  was  presented  by  persons  interested  in  the  estate 
of  John  Bullock,  deceased,  praying  that  several  bills  of  costs  paid 
by  the  trustees  of  John  Bullock's  will  might  be  taxed. 


(1)  45  E.  B.  125  (2  My.  &  Cr.  495). 

(2)  45  R.  B.  129  (2  My.  &  Cr.  526). 

(3)  45  B.  B.  at  pp.  133,  134  (2  My. 
&  Cr.  at  p.  556). 

?.B. — VOL.  LIX. 


(4)  Followed  by  the  Court  of 
Appeal;  In  re  Wellborne  [1901]  1  Ch. 
312;  70  L.  J.  Ch.  172,  83  L.  T.  611. 
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Inie  On  the  first  hearing  of  the  petition,  the  Goart  expressed  an 

opinion  that  the  only  bill  upon  which  any  question  arose  was  to  be 
considered  as  paid  on  the  2nd  day  of  May,  1842,  and  the  application 
for  a  reference  to  tax  the  bill  having  been  made  more  than  twelve 
calendar  months  after  payment,  the  question  was,  whether  the  bill 
was  now  taxable  under  the  Act. 

M7\  Turner,  in  support  of  the  petition : 

As  the  petitioners  are  interested  in  the  property  out  of  which 
the  trustees  have  paid  the  bill  in  question,  the  Court  is,  by  the 
thirty-ninth  section  of  the  6  &  7  Vict.  c.  78,  authorised  to  refer 
the  bill  for  taxation.  That  clause  directs,  "that  in  any  case'* 
in  which  a  trustee  has  become  chargeable  with  such  bill,  the 
Court,  on  the  application  of  a  party  interested  in  the  property  oat 
of  which  the  trustees  may  have  paid  the  bill,  may  refer  the  same 
for  taxation. 
[  426  ]  The  fact  of  payment  for  more  than  twelve  months  does  not, 

under  the  forty-first  section,  preclude  the  taxation. 

The  forty-first  section  must  be  limited  to  some  particular  bills, 
and  cannot  be  held  to  extend  to  all  paid  bills ;  for  the  tbirt3*-8eventh 
section,  which  extends  to  all  bills  paid  or  unpaid,  authorises  a 
taxation  after  twelve  months  *'  under  special  circumstances  to  be 
proved  to  the  Court."  Now,  by  the  forty-first  section,  "the 
payment  of  any  such  bill  as  aforesaid,"  is  in  no  case  to  preclude 
taxation,  provided  the  application  for  the  reference  be  made  within 
twelve  calendar  months  after  payment.  The  words  "any  such  bills 
as  aforesaid"  have  reference  to  the  bills  mentioned  in  the  section 
immediately  preceding  the  fortieth,  which  are  bills  "previously 
taxed  and  settled ; "  therefore,  to  bring  the  case  within  the  forty-first 
section,  the  bill  must  have  been  previously  taxed  as  well  as  settled. 

Lastly,  the  words  "any  such  bill  as  aforesaid,"  contained  in  the 
forty-first  section,  apply  only  to  bills  sought  to  be  taxed  by  parties 
directly  chargeable,  and  not  to  those  sought  to  be  taxed  at  the 
instance  of  parties  out  of  whose  property  the  bills  are  payable  as  in 
the  present  case,  who  may  have  no  notice  of  the  payment  nntil 
long  after  twelve  months  have  expired. 

Mr,  Kinderaley,  contra  : 

The  proviso  in  the  forty-first  section,  "  that  the  application  for 
the  reference  be  made  within  twelve  calendar  months  after 
payment,"  precludes  any  taxation  after  that  period. 
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The  forty-first  section  is  the  first  which  relates  to  hills  which         in  re 
have  been  paid.     The  thirty-seventh  relates  to  unpaid  bills  alone,  "^^'*». 

which  may  be  taxed  as  of  course  *within  a  month  after  delivery  of  [  '427  ] 
the  bill,  or  with  special  directions  and  conditions  after  that  period 
until  the  expiration  of  twelve  months;  but  no  reference  is  to 
be  made  after  verdict  &c.,  or  after  twelve  months,  "except  under 
special  circumstances,  to  be  proved  to  the  satisfaction  of  the 
Conrt."  The  thirty-eighth  and  thirty-ninth  sections  relate  to 
tiixation  at  the  instance  of  third  parties;  but  these  only  give  to 
such  persons  similar  rights  to  those  to  which  the  parties  chargeable 
are  entitled. 

The  forty-first  section  applies  to  all  cases  in  which  payment  has 
been  made. 

Mr.  Headlam,  for  the  trustees. 
Mr,  Turner,  in  reply. 

The  Master  of  the  Rolls  :  jvj.  19. 

This  petition  is  presented  by  persons  interested  in  the  estate  of 
John  Bullock,  deceased,  praying  that  certain  bills  of  costs,  paid  by 
the  trustees  of  John  Bullock's  will,  may  be  taxed. 

On  the  hearing  of  the  petition,  I  expressed  my  opinion  that  the 
only  bill  upon  which  any  question  arises  was  to  be  considered  as 
paid  on  the  2nd  day  of  May,  1842 ;  and  the  application  for  a  refer- 
ence to  tax  the  bill  having  been  made  more  than  twelve  calendar 
nionths  after  payment,  the  question  is,  whether  the  bill  is  now 
taxable  under  the  Act. 

The  Act  provides,  that  where  a  trustee  has  become  chargeable 
with  a  bill  of  costs,  the  Court,  upon  the  application  *of  a  party  r  •423  1 
interested  in  the  property  out  of  which  the  trustee  may  have  paid, 
or  be  entitled  to  pay,  the  bill,  may  refer  the  same  to  be  taxed,  with 
such  directions  as  may  be  thought  proper  ;  and  I  think  that,  save 
as  to  such  special  directions  as  may  be  thought  proper  in  the 
peculiar  case,  the  rules  under  which  the  taxation  is  to  be  directed 
are  such  as  are  pointed  out  in  the  thirty-seventh  section,  if  there 
has  been  no  payment,  and  by  the  forty-first  section  if  there  has 
lieen  payment. 

By  the  thirty-seventh  section,  the  case  of  the  bill  having  been 
paid  is  not  at  all  contemplated.  It  relates  to  unpaid  bills  only, 
and  provides  that,  within  one  month  after  delivery,  taxation  may 
be  ordered  without  special  direction ;  that,  after  the  expiration  of 

35—2 
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In  re  one  month  from  the  time  of  the  bill  being  delivered,  taxation  mav 
be  ordered  with  such  directions  as  the  Court  may  think  proper, 
and  that  after  verdict  or  writ  of  inquiry,  taxation  is  only  to  be 
ordered  on  special  circumstances,  to  be  proved  to  the  satisfaction 
of  the  Court. 

The  forty-first  section  contemplates  the  case  of  payment  before 
any  application  to  tax  the  bill  is  made;  and  it  provides  that 
payment  shall  not  preclude  taxation,  if  the  special  circumstances 
of  the  case  shall,  in  the  opinion  of  the  Court,  appear  to  require 
the  same,  upon  such  terms  and  conditions,  and  subject  to  such 
directions  as  to  the  Court  shall  seem  right,  ''  provided  the  applica- 
tion for  such  reference  be  made  within  twelve  calendar  months 
after  payment." 

It  was  argued  that  the  forty-first  section,  if  construed  to  extend 
to  all  paid  bills,  would  be  inconsistent  with  the  thirty-seventh 
section,  which  extends  to  all  bills ;  secondly,  that,  upon  the  true 
construction  of  the  Act,  the  words,  ''any  such  bill  as  aforesaid/* 
contained  in  the  forty-first  section,  mean  only  any  such  bill  as  is 
[  •429  ]  *mentioned  in  the  section  immediately  preceding  to  have  been 
''taxed  and  settled ;  "  and,  thirdly,  that,  at  all  events,  the  words 
"  any  such  bill  as  aforesaid  '*  contained  in  the  forty-first  section 
cannot  be  construed  to  mean  any  bill  which  is  sought  to  be  taxed 
by  parties  other  than  those  directly  chargeable  therewith. 

I  cannot  concur  in  any  of  these  arguments.  The  thirty-seventh 
section  relates  exclusively  to  unpaid  bills ;  and,  if  it  were  not  for 
the  forty-first  section,  paid  bills  would  not  be  taxable  at  all  under 
this  Act.  But  the  forty-first  section  enacts,  that  payment  shall 
not  preclude  taxation,  if  the  circumstances  be  such  as  to  make 
taxation  proper,  and  if  the  application  be  made  within  twelve 
calendar  months  after  payment.  Mr.  Justice  Pattkson,  in  the 
case  of  Binns  v.  He//(i),  stated  that,  he  considered  the  true  con- 
struction of  the  clause  to  be,  that  wherever  the  Act  applies,  the 
Court  cannot  send  a  bill  for  taxation  if  it  has  been  paid  more  than 
twelve  months  in  any  case  whatever.  I  entirely  concur  in  that 
opinion,  as  affording  the  general  rule,  subject,  however,  to  a 
qualification  in  this  Court.  I  think  that  in  this  Court  the  bill 
cannot  be  ordered  to  be  taxed  as  against  the  solicitor  himself,  if 
twelve  calendar  months  have  elapsed  after  the  payment.  But  ii  a 
trustee  or  executor  has  paid  a  solicitor's  bill  improperly,  and  has 
neglected  to  procure  the  bill  to  be  taxed  in  due  time,  there  appears 
(1)  1  D.  &  L.  661,  13  L.  J.  Q.  B.  28. 
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to  be  nothing  in  this  Act  to  prevent  this  Court  (when  called  upon 
to  disallow  the  whole  or  part  of  a  payment  alleged  to  have  been 
made  by  a  trustee  or  executor)  from  ascertaining,  by  taxation,  if 
necessary,  what  is  a  proper  sum  to  be  allowed  to  the  trustee  or 
executor  for  his  payment. 

I  cannot  so  construe  the  Act  as  to  make  the  words  **  any  such 
bill  as  aforesaid  "  in  the  forty-first  section  to  mean  only  ''  any 
such  bill  as  is  hereinbefore  mentioned  to  have  been  taxed  and 
settled,"  or  "  any  such  bill  as  under  the  provisions  of  this  Act  is 
sought  to  be  taxed  by  a  party  directly  chargeable  with  such  bill." 
The  words  themselves  import  no  such  restriction,  and  I  can  find 
nothing  to  warrant  the  proposed  construction. 

It  is  supposed  that  there  may  be  some  hardship  on  third  parties 
who  are  enabled  to  tax  the  bills  within  a  limited  time  only,  and 
may  have  had  no  notice  of  the  payment  till  too  late.  Such  cases 
may  arise,  and  in  them  the  statute  does  not  give  so  much  benefit 
as  might  perhaps  be  desired  ;  but  the  case  stands  thus :  Before  the 
Act  came  into  operation,  the  cestui  que  trust,  out  of  whose  estate  a 
solicitor's  bill  was  to  be  paid,  could  not  procure  the  bill  to  be  taxed 
as  against  the  solicitor  directly,  but  he  might  impeach  any  improper 
or  extravagant  payment  made  by  his  trustee  in  discharge  of  the 
solicitor's  bill,  and  might,  as  against  the  trustee,  cause  the  solicitor's 
bill  to  be  taxed.  Under  the  Act,  every  remedy  which  the  cestui 
que  trust  had  against  the  trustee  remains  to  him,  and,  besides  that, 
he  is  entitled  to  ask  for  taxation  against  the  solicitor  directly,  at 
any  time  before  payment  of  the  bill,  or  within  twelve  calendar 
months  after  payment. 

I  am  of  opinion  that  there  ought  to  be  no  taxation  of  the  bill 
which  was  paid  on  the  2nd  of  May,  1842. 


In  re 

DOWNKS. 


[430] 


HINDE   V.  BLAKE. 

(5  Beav.  431 ;  S.  C.  12  L.  J.  Ch.  56.) 

Attachment  discliarged,  with  costs,  on  the  ground  of  the  order  upon 
which  it  was  founded  having  inaccurately  stated  the  consequences  of  a 
n  on-perf ormance. 

An  order  had  been  made  on  the  7th  of  May,  1842,  upon  the 
defendant  for  the  transfer  into  Court  of  the  sum  of  11,000/. 
Consols. 

The  order  was  served  on  the  defendant ;  but  at  this  time  the  11th 


1842. 
.Yov.  25. 
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Lord 

Lang  DALE, 
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B.R. 


HiMDE 

Blake. 


and  12th  General  Orders  of  the  26th  of  August,  1841  (i)  had  been 
amended  by  the  6th  Order  of  the  11th  of  April,  1842(2). 

The  order,  instead  of  stating  that  if  the  defendant  neglected  to 
obey  it,  "  he  would  be  liable  to  be  arrested  under  a  writ  of  attach- 
ment," as  it  ought  to  have  done  according  to  the  amended  orders, 
stated,  in  the  old  form,  '*  that  he  would  be  liable  to  be  arrested  by 
the  Serjeant-at-Arms,"  «tc. 

The  defendant  neglected  to  make  the  transfer,  and  an  attachment 
issued. 


Mr.  Lovat  now  moved  to  discharge  it  for  irregularity,  on  the 
ground  that  the  copy  of  the  order  served,  incorrectly  stated  the 
consequences  of  a  default  in  obeying  it. 

The  Master  of  the  Eolls  discharged  it  with  costs. 


1842. 
Jn7ie  10. 
Jvly  22. 

Hulls  Cimrt. 

Lord 

Lang  DALE, 

M.R. 

[433] 


[  M34  ] 


MAECH   V.   The  ATTOENEY-GENEEAL  (3). 

(5  Beav.  433—442  ;  S.  C.  12  L.  J.  Ch.  31 ;  6  Jur.  829.) 

Policies  of  iissurance  by  which  the  directors  of  the  Companies  i8^uitlg  the 
policies  engage  *'to  pay  out  of  the  funds/'  or  '*tbat  the  funds  shall  be 
liable,"  or  **  that  a  share  of  the  funds  shall  be  paid,"  are  not  so  connected 
with  land,  as,  under  the  Mortmain  Act,  to  render  invalid  a  gift  of  them  to 
charity,  although  the  assets  of  the  assurance  Companies  consist  portly  of 
real  estate. 

The  rule  is  the  same,  although,  by  the  policy  sealed  with  the  coTpomte 
seal  of  the  Company,  the  assured  becomes  a  member. 

The  testatrix,  Mary  Barfield,  bequeathed  the  residue  of  her 
monies,  securities  for  money,  and  her  other  personal  estate  to 
certain  charities ;  and  it  being  alleged  that  part  of  such  personal 
estate  was  so  connected  with  land  as  to  render  the  gift  to  charity 
invalid,  under  the  Statute  of  Mortmain  (4),  this  suit  was  instituted, 
for  the  purpose  of  having  the  rights  of  the  next  of  kin  and  of  the 
charity  ascertained. 

A  decree  was  made  in  the  cadse  dated  the  24th  of  July,  1838, 
which,  after  directing  the  usual  accounts  to  *be  taken  of  the 
personal  estate  of  Mary  Barfield,  ordered  the  Master  to  ascertain 
and  state  the  clear  residue  of  such  personal  estate,  and  of  what  the 
same  consisted,  and  the  nature  and  particulars  thereof,  and  how 


(1)  Ord.  Can.  166,  n.  (o),  and   167, 
,..  {a). 

(2)  Oi-d.  Can.  166,  167,  and  198. 

(3)  See    now    the     Mortmain    and 


Charitable  Uses  Act,   1891   (54  ik  oo 
Vict.  c.  73). 

(4)  9  GkK>.  II.  c.  36  [rep.  except  ».  5, 
ol  &  52  Vict.  c.  42,  8.  13]. 
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much  consisted  of  pure  personalty,  and  how  much  of  personalty      Mabch 
connected  with  land.  .    a..g. 

The  Master,  by  his  report  dated  the  20th  of  December,  1841, 
certified  that  the  residuary  personal  estate  of  the  testatrix,  at  the 
time  of  her  death,  consisted,  in  part,  of  the  following  particulars  : 

Ist.  A  sum  of  2,000L  due  from  John  Wall,  with  an  arrear  of 
interest  from  the  6th  of  August,  1838,  and  which  was  secured  by 
mortgage  of  a  policy  of  insurance  from  the  Society  of  Equitable 
Assurances. 

2ndly.  A  sum  of  210Z.  received  from  the  Economic  Life  Assurance 
Society  upon  a  policy  of  insurance  on  the  life  of  Margaret  Maria 
Adam. 

3rdly.  A  sum  of  1501.  assured  on  the  life  of  Joseph  Hudson  (who 
was  still  living)  in  the  Law  Life  Assurance  Office. 

And,  4thly.  A  sum  of  1,200Z.,  which  was  received  on  a  policy  of 
insurance  effected  by  the  testatrix  on  the  life  of  George  Hornsby  in 
the  Amicable  Assurance  Society. 

Tlie  Master  stated  his  opinion,  that  the  same  several  sums  of 
2,000Z.,  210/.,  150Z.,  and  l,200i.  received  upon  or  secured  by  such 
policies  of  insurance  were  personal  estate  connected  with  land, 
according  to  and  in  the  proportion,  which  the  funds  properly 
subject  to  the  payment  thereof,  which  consisted  of  estates  or 
securities  on  real  estates,  bear  to  the  funds  and  property  subject  to 
the  payment  thereof,  which  consisted  of  pure  personal  estate. 

To  this  finding  three  sets  of  exceptions  were  taken  ;  and  the  except-       [  435  ] 
ants  alleged,  that  the  Master  ought  to  have  found  all  the  several 
sums  of  2,000Z.,  210Z.,  150Z.,  and  1,200Z.  to  be  pure  personal  estate. 

It  appeared  that  all  of  the  several  insurance  Companies  by  whose 
policies  these  several  sums  were  secured,  and  upon  which  policies 
all  the  sums,  except  the  150Z.,  had  been  received,  were  entitled  to 
some  real  estate,  or  chattels  real,  or  some  funds  which  were  secured 
on  mortgages  of  real  estate  or  chattels  real ;  and  that  such  being 
the  stocks  or  funds  of  the  several  insurance  Companies,  they 
adopted  several  distinct  modes  of  providing  for  the  payment  of  the 
sums  payable  on  the  policies  they  granted. 

The  policies  granted  by  the  Equitable  Assurance  Society  consisted 
of  covenants  by  two  trustees,  that  they,  upon  the  payments 
becoming  due,  would  pay  or  cause  to  be  paid,  out  of  the  stock  or 
fund  of  the  society,  unto  the  executors  of  the  assured  the  full  sum 
assured. 

The  policies  of  the  Economic  Life  Assurance  Society  were  instru- 
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March  ments  signed  by  three  directors,  providing,  that  if  the  premiams 
A.-G.  were  duly  paid,  the  funds  and  property  of  the  society,  according  to 
the  articles  of  settlement,  after  payment  of  all  prior  charges,  should 
be  liable  to  pay  the  sums  assured ;  and  it  was  declared,  that  the  funds 
or  property  of  the  society,  after  payment  of  prior  charges,  should 
alone  be  answerable  for  the  payment  of  the  sums  assured. 

The  policies  of  the  Law  Life  Assurance  Society  were  signed  by 
three  directors,  and  provided,  that  if  the  premiums  were  duly  paid, 
the  stocks,  funds,  securities,  and  property  of  the  society  should  be 
[  •436  ]  liable,  according  *to  the  provisions  of  the  deed  of  settlement,  to  pay 
the  sum  assured ;  and  that  the  subscribed  capital  and  other  stocks, 
funds,  and  securities  and  property  of  the  society  should  alone  be 
liable  to  answer  the  claims  on  the  society. 

The  policies  of  the  Amicable  Society  were  sealed  with  the  common 
seal  of  the  society,  and  thereby  the  assured  were  admitted  members 
of  the  socijBty,  and  the  society  obliged  themselves  to  pay  to  the 
person  effecting  the  policy,  such  a  proportion  or  share  of  the  joint 
stock  and  fund  of  the  society,  as  would  become  due  on  the  death  of 
the  assured  according  to  the  charter  or  bye-laws  of  the  society. 

The  exceptions  now  came  on  for  argument. 

Mr.  Pembertouy  and  Mr,  Metcalfe,  and  Mr.  Teed,  and  Mr.  Ridt. 
in  support  of  the  charitable  gifts,  [cited  BUgh  v.  Brent  (i)  and  other 

cases]. 

Mr.  Tinney  for  the  executors. 

f  488  ]  Mr.  Wray  for  the  AttorneyrGeneraL 

Mr.  George  Turner  and  Mr.  Stinton,  contra,  for  the  next  of 
kin,  [cited  Negtis  v.  Coulter  (2) ;  Knajyp  v.  Williams  (3) ;  Ilotcne  v. 
Chapman  (4) ;  Finch  v.  Squire  (6) ;  Harrison  v.  Harrison  (6)  ;  and 
other  cases]. 

[  440  ]  Mr.  Teed,  in  reply. 

Ju'y 22.       The  Master  of  the  Rolls: 

In  the  various  forms  stated,  the  mixed  funds  or  stock  of  the 
societies  or  Companies  are  referred  to  as  the  funds  out  of  which 

(1)  47  E.  R.  420  (2  Y.  &  C.  Ex.  Eq.  (4)  4  R.  R.  292  (4  Ves.  542). 
26S).  (5)  7  R.  R.  337  (10  Yes.  41). 

(2)  Amb.  367.  (6)  32  R.  R.  145  (1  Russ.  &  Mr.  Tl;. 

(3)  4  R.  R.  252  (4  Ves.  430,  «.). 
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the  grantors  of  the  policies  are  to  make  the  payments.      **  The       March 
grantors  will  pay  out  of  the  funds,"  *"  the  funds  shall  be  liable,"         a.^W. 
or  **  a  share  of  the  funds  shall  be  paid,"  are  the  different  forms  of       [  *44i  ] 
expression  used ;  the  seeming  intent  being,  to  relieve,  if  practicable, 
those  who  execute  the  policies  from  personal  liabilities,  and  to  hold 
out  to  the  grantees  the  notion  of  security  for  the  payment  of  the 
sums  of  money  payable  on  the  policies.     The  question  is,  whether, 
under  such  circumstances,  the  sums  secured   are  pure  personal 
estate  or  personal  estate  connected  with  land. 

The  grantees  of  the  policies  contract  for  a  sum  of  money  to  be 
I)aid  on  a  future  event.  Whatever  may  be  the  property  possessed 
by  the  grantors,  the  grantees  have  not,  by  their  contract,  any 
immediate  control  over  it  or  lien  upon  it.  The  grantors  or  their 
trustees  continue  to  have  the  entire  control  or  management  over 
the  whole  fund ;  the  real  estate  or  chattels  real  may  be  sold  and 
converted  into  pure  personalty,  and  the  pure  personalty  may  be 
converted  into  chattels  real.  This  state  of  things  may  continue, 
not  only  during  the  contingency  upon  which  payment  depends,  but 
after  the  contingency  has  determined ;  for  the  grantee  acquires  no 
specific  lien  after  the  payment  has  become  due.  Even  in  default 
of  payment  when  due,  the  grantee  cannot,  by  reason  of  such 
default  only,  resort  immediately  and  at  once  to  land  or  chattels 
real,  but  must  resort  to  legal  process  which  will  not  afifect  the  land 
possessed  by  the  office  at  the  time  of  the  contract,  although  it  may, 
in  its  final  result,  afifect  such  land  as  the  office  may  have  at  the 
time  when  the  process  is  executed.  Ordinarily,  the  grantee  has 
nothing  but  a  right  of  action  from  the  date  of  the  contract  until 
actual  payment;  and  although  I  conceive  it  to  be  possible  for 
circumstances  to  arise,  in  which,  from  the  state  of  the  funds,  the 
claims  upon  it,  and  the  misconduct  of  trustees  and  directors,  the 
Court  would  take  possession  of  the  property,  and  apply  it  for  *the  [  •'*^2  ] 
benefit  of  all  persons  having  claims  upon  it,  yet  I  conceive  that 
the  bare  possibility  of  such  interference,  within  the  meaning  of  the 
Mortmain  Act,  does  not  connect  a  sum  of  money  payable  on  a 
policy  of  insurance  with  the  quality  of  the  property  which  may  be 
held  by  the  grantors. 

The  cases  which  have  been  decided,  have  gone  a  great  length  in 
bringing  money  held  on  securities  which  afifect  real  estate  within 
the  meaning  of  the  Mortmain  Act ;  but  none  of  them  go  so  far  as 
is  attempted  in  this  case.  Where  there  is  a  right  to  have  turnpike 
tolls,  or  poor  rates,  or  county  rates  specifically  applied  in  payment 
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of  a  mortgage,  the  money  so  secured  has  been  held  within  the 
Mortmain  Act.  There  are  other  cases  which  have  scarcely  met 
with  approbation  ;  but  this  case  does  not  appear  to  come  within  the 
Act,  or  within  any  of  the  decided  authorities ;  and  it  seems,  that  if 
the  money  secured  by  a  policy  of  assurance  is  to  be  deemed  to  be 
connected  with  land  so  as  to  be  brought  within  the  Statute  of 
Mortmain,  there  would  be  no  reason  why  the  same  consequence 
should  not  attach  upon  any  debt,  owing  by  any  person  who  has 
real  estate  or  chattels  real ;  for  though  the  right  of  action  imports 
only  pure  personalty,  yet  the  result  of  an  action  may  be  to  obtain 
payment  out  of  the  land  or  chattels  real. 

On  the  whole  I  am  of  opinion  that  the  sums  secured  by  the  policie& 
are  not  within  the  Act,  and  that  the  exceptions  must  be  allowed. 


1842. 

Nov,  6,  8,  9. 

Dec,  17. 

Bolls  amH. 

Lord 

Lanodale, 

M.R. 

[448] 


[449] 


Drc.  17. 


NOKES    V.    WARTON(l). 

(5  Beav.  448—462.) 

Taxation  ordered  after  settlement  and  payment  of  a  solicitor's  bill  oontain- 
ing  items  not  sufficiently  explained,  although  a  large  proportion  of  the  bill 
had  been  abated  by  the  settlement,  the  client  not  being  in  a  position  in 
which  he  could  properly  protect  himself  at  the  time  of  the  settlement,  0:9 
his  pecuniary  transactions  had  placed  him  completely  under  the  pover  of 
the  solicitor  (2). 

This  was  a  petition  presented  by  the  plaintiff,  James  Wright 
Nokes,  for  the  taxation  of  his  late  solicitors'  bill  of  costs.  The 
application  was  resisted  on  the  ground  that  it  had  after  investiga- 
tion,  been  settled  and  paid. 

The  circumstances  are  fully  stated  in  the  judgment  of  the  Court. 

Mr.  Pembej'ton  and  Mr.  Teed  in  support  of  the  petition. 
Mr.  O.  Tiumer  and  Mr.  Jenkins^  contra. 

Mr.  Pemberton,  in  reply. 

♦  ♦  *  ♦  « 

The  Mastbb  of  thb  Bolls  reserved  his  judgment. 

The  Master  of  the  Kolls  : 

The  petitioner  in  this  case,  having  for  some  time  employed  the 
respondents  as  his  solicitors  and  agents,  by  his  petition  prays,  that 


(1)  Watsoti  V.  lioilirfU  (1878)  11  Ch. 
I).  150,  48  L.  J.  Ch.  209,  39  L.T.  614. 

(2)  It  may  be  observed  that  this 
i;nti*)  was  decided  before  the  law  an  to 


taxation  after  payment  was  altered  by 
6  7  Vict.  c.  73 ;  and  see  the  case  uzA^t 
that  Act  reported  cinlr,  p.  MX— 
O.  A.  S. 
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it  may  be  referred  to  the  Master  to  tax  their  bills  of  costs  in  all  Nokeb 
the  matters  in  which  they  have  been  employed,  and  to  take  an  wabton. 
account  of  all  monies  received  by  them  on  account  of  the  petitioner, 
and  of  the  application  thereof,  the  petitioner  offering  to  pay  what, 
if  anything,  shall  appear  to  be  due  on  the  taxation  and  account. 
The  respondents  allege,  that  their  bills  of  costs  have,  with  a  very 
trifling  exception,  been  settled  and  paid,  and  they  insist  that  the 
petitioner  is  not  now  entitled  to  have  them  taxed. 

The  petitioner  appears  to  have  been  a  person  engaged  in  the 
purchase  and  sale  of  land  on  speculation,  borrowing  money  to  com- 
plete his  purchases,  and  expecting  by  re-sales  to  repay  the  sums 
borrowed,  and  realize  a  profit  for  himself.  In  the  year  1838  he 
had  agreed  to  buy  the  White  Knight's  estate,  and  wanting  money 
to  enable  him  to  complete  his  purchase,  he  became  acquainted 
with  the  respondents,  the  solicitors  of  Mr.  Beardmore,  who  agreed 
to  advance  the  money,  and  on  the  decease  of  Mr.  Baphael,  the 
former  solicitor  of  *the  petitioner,  the  respondents  became  and  [  '^^o  ] 
acted  as  his  solicitors. 

In  the  year  1889,  the  petitioner  contracted  to  buy  Pope's  Villa 
at  Twickenham,  and  the  respondents  were,  as  his  solicitors  in  that 
matter,  employed  to  do  what  was  required  in  completing  the  pur- 
chase, and  employed  to  borrow  money  for  that  purpose,  and  to 
prepare  for  the  re-sales  which  were  intended.  In  various  other 
matters,  the  respondents  appear  to  have  been  employed  by  the 
petitioner  as  his  solicitors  and  agents,  and  to  have  received  and 
paid  several  sums  of  money  on  his  account,  till  early  in  the  year 
1842,  when  they  ceased  to  act  for  him. 

During  the  whole  time  of  the  employment  of  the  respondents,  the 
petitioner  appears  to  have  been  in  great  want  of  money  for  his 
speculations,  and  to  have  been  thereby  reduced  to  very  considerable 
difficulty.  The  respondents  not  only  induced  their  client,  Mr. 
Beardmore,  to  advance  the  petitioner  21,0002.  in  December,  1888, 
but  also  a  further  sum  of  2,0002.  in  May,  1889,  and  a  further  sum 
of  3,1402.  to  pay  off  Mr.  Cholmeley,  who  had  threatened  execution 
on  a  judgment  which  he  held  for  that  sum.  These  several  sums 
were  charged  on  the  White  Knight's  estate,  and  amounted  to  the 
whole  purchase-money  which  the  petitioner  had  agreed  to  pay  for 
it ;  the  petitioner  was  not  only  without  means  of  raising  tlie  money 
which  was  required  for  the  purpose  of  completing  the  purchase  of 
that  estate,  but  was  involved  in  considerable  difficulty  in  the  other 
speculation  as  to  Pope's  Villa,  and  in  otlier  matters;  and  in  the 
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NoKEs       course  of  the  traneactions,  considerable  sums  of  money  became  doe 

Warton.  from  the  petitioner  to  the  respondents  personally,  for  business  done 
and  for  monies  advanced.     On  the  9th  of  April,  1840,  the  resj^on- 

[  *^5i  ]  dents,  as  the  solicitors  *of  Mr.  Beardmore,  gave  notice  to  the 
petitioner,  that  Mr.  Beardmore  required  the  petitioner  to  pay  off 
the  sum  of  26,1402.,  then  due  to  him  on  mortgage  of  the  Wliite 
Knight's  estate,  on  or  before  the  18th  of  July  then  next. 

Under  these  circumstances,   Mr.  Beardmore  must  have  been 
anxious  about  his  money,  and  the  adoption  of  any  lawful  means  in 
his  power  to  obtain  payment  was  reasonably  to  be  expected ;  hut, 
having  regard  to  the  facts  stated  in  the  affidavits  filed  on  behalf  of 
the  respondents,  I  think  that  they  must  have   known  that   the 
petitioner  could  not  comply  with  the  notice  which  they  sent  to  him. 
The  notice  appears  to  me  to  have  been  well  calculated  to  suggest  to 
the  petitioner  (if  any  suggestion  was  necessary)  that  he  was  depen- 
dent upon  and  in  the  power  of  Mr.  Beardmore  and  the  respondents 
as  his  solicitors,  and  that  he  must  be  indebted  for  any  remaininj; 
hope  of  making  a  profit  by  his  White  Knight*s  speculation  to  their 
favour  or  forbearance.     It  does  not  clearly  appear  from  the  affidavits, 
at  whose  instance  or  on  what  particular  day,  the  respondents  sent 
their  account  current  and  bills  of  costs  to  the  petitioner.     They 
appear  to  have  been  delivered  about  July,  1840.    During  some  part 
of  the  transactions  to  which  the  bills  relate,  the  petitioner's  father 
had  acted  in  the  name  and  on  the  behalf  of  the  petitioner  as  his 
agent,  in  a  manner  of  which  the  respondents  might  have  just  reason 
to  complain,  if  they  had  not  continued  to  act  for  the  petitioner  after 
the  facts  were  known.     But  the  petitioner's  father,  being  his  agent 
and   so  identified  with   him,  that  for  a   time  he  seems  to  have 
personated  him  with  his  authority,  was,  when  the  bills  and  account 
were  delivered,  a  prisoner  in  the  Fleet  Prison,  the  place  where  the 
discussions  leading  to  the  settlement  in  question  took  place. 

[  4^2  ]  The  petitioner  was  not  induced  to  acquiesce  in  the  account  and 

bills  by  any  confidence  which  he  placed  in  the  respondents.  He 
might  be  under  the  influence  of  some  fear,  but  confidence  in  the 
statements  of  the  respondents  he  had  not,  and  instead  of  acquiescing 
in  the  account  and  bills,  he  appears  to  have  examined  them  with 
all  the  attention  in  his  power.  He  had  an  interleaved  copy  made 
and  placed  in  the  hands  of  Mr.  Pirie  and  Mr.  Browning.  Mr. 
Pirie  is  described  as  having  been  a  solicitor,  and  afterwards  a 
barrister,  who  had  not  practised  for  a  considerable  time.  Mr. 
Browning,  who  says  that  he  was  brought  up  to  the  law,  was  a 
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prisoner  in  the  Fleet  vitb  the  petitioner's  father,  and  these  persons       Nokes 
appear  to  have  made  many  observations  on  the  bills  of  costs,  and     warton. 
the  several  items  therein,  and  to  have  represented  to  the  petitioner 
that  the  bills  contained  many  gross  overcharges.     Mr.  Browning 
represented  the  bills  of  costs  to  be  founded  in  fraud. 

The  petitioner  was  therefore  put  upon  his  guard ;  and  this  cir- 
cumstance must  be  taken  into  consideration,  in  connection  with  the 
other  circumstances,  tending  to  show  the  power  which  the  respon- 
dents might  have  exercised  over  him.     The  petitioner  says,  that 
being  surprised  at  the  amount  of  the  charges,  he  expressed  his 
desire  to  refer  them  to  some  solicitor  or  other  person  capable  of 
advising  him  as  to  the  propriety  thereof,  who  should  meet  and 
confer  with  the  respondents,  relative  thereto,  but  that  the  respon- 
dents absolutely  declined  and  refused  to  meet  any  such  person  at 
the  settlement  of  the  accounts.     This  allegation  is  not  met  in  the 
way  that  might  have  been  expected,  if  the  respondents  had  really 
been  willing  to  submit  to  the  exercise  of  the  petitioner's  right  to 
have  their  bills  and  accounts  fully  examined  by  a  competent  person. 
Pirie  and  Browning  *are  referred  to  as  having  advised  the  petitioner,      [  *45s  ] 
and  the  refusal  to  meet  a  solicitor  is  not  noticed. 

The  meetings  respecting  the  accounts  and  bills  were  held  in  the 

Fleet  Prison,  in  the  room  of  Mr.  William  Nokes.     On  the  4th  of 

August,  the  items  of  the  account  current,  with  the  exception  of 

those  which  consisted  of  the  amounts  of  bills  of  costs,  appear  to 

have  been  carefully  considered  and  compared  with  the  vouchers 

then  produced,  and  the  bills  of  costs  underwent  some  discussion  in 

the  presence  of  Pirie.    An  adjourned  meeting  was  appointed  for 

the  10th  of  August ;  on  that  day  no  discussion  appears  to  have 

taken  place,  but  soon  afterwards,  the  petitioner  gave  to  one  of  the 

respondents  his  interleaved  copy  of  the  bills  of   costs,  with  the 

objections  and  observations,  and  the  25th  of  August  was  appointed 

for  another  meeting.     A  meeting  was  accordingly  held  in  the  Fleet 

Prison  on  that  25th  of  August.     It  is  admitted  that  the  petitioner 

and  his  father  were  present  on  the  one  side,  and  the  respondents  and 

Mr.  Stevenson  their  clerk  on  the  other  side ;  but  it  is  disputed 

whether  Pirie  was  present.     The  respondents  and  Mr.  Stevenson 

say  that  he  was,  whilst  Pirie  swears  that  he  wished  to  be  present, 

and  was  excluded ;  and  Browning  says  that  Pirie  was  in  his  room 

whilst  the  bills  were  under  examination  in  the  room  of  William 

Nokes,  and,  consequently,  could  not  be  present  at  the  time  alleged. 

The  respondents  and  Stevenson  admit,  that  on  one  occasion  when 
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NoKEs  the  accounts  were  under  discussion,  Pirie  had  been  excluded  from 
Wabton.  t*i6  room,  but  state,  that  the  occasion  occurred  before  the  25th  of 
August,  and  that  on  such  previous  occasion  Pirie  was  pat  out.  in 
consequence  of  his  intemperance.  This  circumstance  tends  to  show 
that  Pirie,  even  if  he  had  been  present,  could  not  have  been  an 
effectual  protection  to  the  petitioner ;  and  whether  he  was  in  fact 
[  *454  ]  present  on  the  *25th  of  August,  does  not  appear  to  me  to  be  of  so 
much  importance  as  at  first  sight  it  might  appear  to  be.  No  great 
assistance  could  be  derived  from  a  person  who  came  to  a  meeting 
for  business  in  a  state  of  intoxication,  or  who  being  at  sach  a 
meeting  for  the  purpose  of  assisting  one  party,  could  be  turned  out 
of  the  room  at  the  will  of  the  other  party.  At  the  meeting  on  the 
occasion  of  which  Pirie  was  turned  out,  the  bills,  if  at  all  discussed, 
were  discussed  in  the  absence  of  the  only  person  whose  assistance 
the  petitioner  could  at  that  time  have. 

The  petitioner,  with  the  assistance  of  such  observations  as  had 
previously  been  made  by  Pirie  and  Browning,  desired  that  deductions 
should  be  made  from  the  amount  of   the  respondents'  charges. 

Taking  the  charges  as  they  were,  and  as  they  were  brought  into 
the  account  current,  they  left  a  balance  of  631/.  15«.  hi.  due  to  the 
respondents  ;  and  the  respondents,  who  had  had  an  opportunitv*  of 
reading  and  examining  the  objections,  and  who  now  admit  that 
there  were  several  objectionable  items  in  the  bills,  say,  that  after 
some  discussion,  and  a  private  consultation  with  Mr.  Stevenson 
their  clerk,  the  respondent  Mr.  6.  K.  P.  offered  to  take  3001.  in 
money  for  the  balance.  The  petitioner  contended  for  a  farther 
reduction,  and  finally,  as  Mr.  Stevenson  says,  the  respondents 
agreed  to  accept  250/.  in  full  discharge  of  the  balance,  thereby 
making  a  deduction  of  381/.  15a.  Id. ;  and  this  agreement  being 
made,  the  two  memoranda  which  are  set  forth  in  the  petition  were 
drawn  up  by  Stevenson,  and  were  signed  by  the  petitioner.  By 
one  memorandum,  it  was  acknowledged  that  the  accounts  and  bills 
were  settled,  that  the  balance  was  250/.,  and  that  certain  vouchers 
were  delivered  up ;  and  by  the  other  memorandum,  the  petitioner 
acknowledged  that  he  was  indebted  to  the  respondents  in  250/., 
[  Mrif)  ]  and  agreed  *to  charge  the  same  on  the  White  Knight*s  estate. 
Certain  vouchers  were  delivered  up,  and  the  respondent  Mr. 
G.  K.  P.  thereupon  destroyed  the  interleaved  copy  of  the  bills  of 
costs,  upon  which  the  observations  on  and  objections  to  the  bills 
had  been  stated. 

During  the  preparation  for  the  settlement,  at  the  time  of  the 
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settlement,  and  afterwards,  the  relation  of  solicitor  and  client  con-  Nokes 
tinued  to  sabsist  between  the  petitioner  and  the  respondents.  Soon  wabton. 
&fter  the  settlement,  attempts  were  made  to  sell  the  White  Knight's 
estate  for  the  purpose  of  raising  money  to  pay  Mr.  Beardmore,  and 
tbose  attempts  failing,  the  petitioner  released  his  equity  of  redemp- 
tion to  Mr.  Beardmore  for  260Z.,  the  amount  of  the  balance,  which, 
on  the  accounts,  was  admitted  to  be  due  to  the  respondents,  and 
^hich  was  actually  applied  in  satisfying  that  balance. 

It  is  alleged  on  this  petition,  that  accounts  and  bills  settled  as 
these  were,  ought  not  to  stand  or  to  be  held  to  be  in  any  way 
binding  on  the  petitioner ;  and  further,  that  even  if  the  accounts 
should  be  considered  as  piimd  facie  binding,  they  ought  to  be 
opened,  in  consequence  of  the  many  and  important  errors  which 
they  contained.  It  is  admitted  that  there  are  several  errors  ;  but 
it  is  at  the  same  time  alleged  (I  think  in  respect  of  every  error 
admitted),  that  they  were  all  considered  on  the  settlement,  and 
allowed  for  in  the  881Z.  168,  Id.  deducted  from  the  balance. 
Whether  this  was  so,  in  fact,  cannot  now  be  ascertained,  in  con- 
sequence of  the  respondent  Mr.  G.  K.  P.  having  destroyed  the 
written  objections  and  observations  which  were  made. 

In  this  case,  therefore,  we  have  the  account  and  bills  delivered  a 
sufficient  time  before  the  settlement  to  allow  the  client  to  examine 
them  and  to  obtain  advice  and  ^assistance  respecting  them.  The  [  *456  ] 
opportunity  was  taken  advantage  of,  and  the  bills  being  examined, 
many  objections  were  taken,  and  upon  the  discussion  of  those 
objections,  the  client  obtained  an  allowance  of  no  less  than 
881Z.  15«.  Id,,  in  respect  of  the  objections  taken.  A  memorandum 
of  settlement  was  signed,  and  also  another  memorandum  admitting 
the  balance  to  be  due,  and  agreeing  to  charge  it  on  the  White 
Knight's  estate,  and  some  months  afterwards,  on  releasing  the 
equity  of  redemption  on  that  estate,  the  petitioner  directed  the 
consideration  money  to  be  applied  in  satisfaction  of  the  balance. 

These  circumstances,  taken  of  themselves,  constitute  a  strong 
argument  for  the  respondents.  In  the  absence  of  other  circum- 
stances, they  would  be  conclusive,  as  in  other  cases  circumstances 
of  the  like  kind,  and  even  less  cogent,  have  often  been  considered 
to  be ;  but  they  are  not  conclusive,  if  attended  by  other  circum- 
stances which  show  that  a  fair  consideration  of  the  accounts  was 
not,  and  could  not  be,  had.  If  the  client  be  in  the  power  or  at  the 
mercy  of  the  solicitor,  if  the  bills  delivered  be  not  sufficiently 
explanatory,  if  the  client,  though  having  time  to  examine  the  bills. 
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NoKEs  has  not  been  able  to  obtain,  or  has  not  been  allowed  to  employ,  the 
Wabton.  most  effective  means  of  examination,  if  it  appears  that  the  solicitor, 
in  whose  power  he  is,  is  driving  a  bargain  with  him  on  unequal 
terms,  and  that  the  relation  of  solicitor  and  client,  and  the  power 
of  the  solicitor,  continues,  then  all  the  circumstances  to  which  I 
have  referred,  as  tending  to  establish  the  settlement,  may  be 
unavailing. 

In  this  case,  I  think  that  the  petitioner  was  in  the  power  of  the 
respondents  to  a  great  and  even  an  alarming  extent.  They  them- 
selves personally  claimed  to  be  creditors  of  the  petitioner  to  a  con- 

[  *<57  ]  siderable  amount,  and  *held  acceptances  for  the  sum  of  1,200/., 
which  the  petitioner  was  liable  to  pay.  They  were  the  solicitors  of 
Mr.  Beardmore,  a  creditor  for  not  less  than  26,140/.,  the  whole 
amount  of  the  purchase-money  for  White  Knight's.  Mr.  Beardmore 
held  a  judgment  for  8,140/.,  part  of  the  26,140/.  Upon  that  judg- 
ment he  might  have  issued  an  execution,  and  he  had  a  power  of 
sale,  the  exercise  of  which  might  effectually  disappoint  the  peti- 
tioner's hope  of  profit  from  that  transaction ;  and  the  petitioner, 
having  repeatedly  failed  in  the  payment  of  interest,  and  in  his 
endeavours  to  obtain  money,  by  means  of  which  he  might  at  the 
same  time  improve  the  security  of  Mr.  Beardmore,  and  obtain 
profit  for  himself,  had  received  from  Mr.  Beardmore,  through  the 
hands  of  the  respondents,  a  formal  notice  that  payment  of  the  whole 
debt  was  required.  The  petitioner  was  besides  engaged  in  other 
transactions  of  a  complicated  nature,  in  which  the  respondents 
were  his  solicitors  and  agents,  whose  active  and  skilful  assistance 
was  the  only  foundation  on  which  he  could  rest  a  hope  for  extrica- 
tion ;  and  when  we  attend  to  these  circumstances,  the  fact  which 
appears  on  the  accounts,  that  the  petitioner  was,  from  time  to  time, 
receiving  small  advances  of  money  from  the  respondents,  I  think 
that  the  extent  to  which  he  was  in  their  power  must  be  sufficiently 
apparent. 

Observations  were  made  upon  the  conduct  of  the  petitioner  in 
engaging  in  such  transactions  without  capital ;  and  I  do  not  dissent 
from  them.  A  man  who  without  capital  engages  in  transactions, 
and  enters  into  contracts,  the  conduct  and  performance  of  which 
requires  a  large  capital,  pursues  a  course  which  is  always  imprudent 
and  hazardous,  and  generally  dishonest,  because  generally  accom- 
panied by  misrepresentation,  express  or  implied,  to  those  with 

[  •AM  ]       whom  he  is  dealing,  and  *by  consequent  fraud  upon  them.     Such 
conduct  is  not  to  be  justified  or  excused  ;  but  the  last  persons  who 
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liave  a  right  to  complain  of  it  are  those,  who  knowing  the  facts,  Nok£s 
consent,  for  their  own  profit,  to  be  the  solicitors  and  agents  of  the  wamon. 
party  engaged  in  sach  business  ;  and  it  cannot  fail  to  be  observed, 
that  the  very  nature  of  the  transactions,  the  shifts  and  devices 
which  must  be  resorted  to,  and  the  equivocal  position  of  the 
principal,  must  place  him,  more  than  ordinary  clients,  in  the 
power  of  the  solicitors  and  agents  ;  nor  can  I  think  it  improbable, 
that  solicitors  in  such  a  situation  may  be  under  some  temptations 
to  obtain  more  than  usual  compensations  in  money,  for  the  very 
troublesome  and  disagreeable  business  in  which  they  are  employed ; 
but  on  this  head  I  confine  myself  to  the  opinion,  that  the  petitioner 
was  greatly  in  the  power  of  the  respondents,  from  the  time  when 
the  bills  of  costs  were  delivered,  up  to  a  time  long  subsequent  to 
the  settlement  of  the  bills  of  costs. 

It  is  alleged  by  the  petitioner  and  denied  by  the  respondents, 
that  threats  were  used  to  induce  the  petitioner  to  settle  the 
accounts  as  he  did.  I  am  disposed  to  give  credit  to  the  denial ; 
but  the  circumstances  were  such  as  to  render  any  threat  unneces- 
sary. The  petitioner  must  have  known  his  position,  must  have 
felt  the  power  under  which  he  was,  though  he  was  not  wholly 
subdued  by  it;  and  I  cannot  suppose  that  solicitors,  with  such 
means  in  their  hands  as  these  respondents  had,  were  not  perfectly 
conscious  of  their  power,  or  incapable  of  conveying  a  sense  of  it  to 
the  petitioner  without  actual  threats. 

I  am  further  of  opinion,  that  the  bills  delivered  were  not 
sufficiently  explanatory.  A  bill  commencing  with  an  item  of 
157i.  10«.  **  for  numerous  attendances,"  and  which  contains  several 
items  of  charge  for  particular  ^attendances,  and  another  item  of  [  *^o9  ] 
31{.  108.  for  attendances  called  *'  innumerable,"  cannot,  I  think, 
be  considered  as  a  proper  bill.  It  is  not,  I  think,  such  a  bill  as 
would  have  been  delivered  by  any  solicitor  to  a  client  desiring  to 
have  the  bill  investigated,  and  in  a  situation  to  call  for  such 
explanation  and  details  as  he  was  entitled  to  have.  These  and 
some  other  items  which  have  occurred  to  me  in  reading  the  bills, 
lead  to  a  conclusion,  that  the  respondents  rather  expected  the 
petitioner  to  submit  to  the  charges  as  they  were  made. 

With  respect  to  the  assistance  which  the  petitioner  had,  the 
facts  sufficiently  show  that  Firie  and  Browning  were  of  considerable 
use  to  him.  It  was  probably  in  consequence  of  their  observations, 
that  the  respondents  were  induced  to  make  a  considerable  deduc- 
tion from  the  balance  they  claimed ;    but  the  petitioner  states 
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NoKBs  positively  that  he  required  further  assistance, — ^a  solicitor,  or  some 
Wabtok.  other  person  who  might  discuss  the  matter  with  the  respondents, 
and  that  the  respondents  refused  their  consent  to  that  proposition. 
Without  saying  that  the  petitioner  was  entitled  to  an  acquiescence 
in  his  proposition  as  made,  it  is  very  clear  that  he  was  entitled  to 
a  full  statement  of  the  particulars  of  charge,  and  to  a  proper 
investigation  of  each  particular  item;  and  I  think  that  the 
respondents  did  not  do  all,  which,  under  the  circumstances,  thev 
ought  to  have  done,  to  facilitate  to  the  petitioner  the  exercise  of 
that  right. 

It  is  to  be  regretted  that  the  observations  and  objections  of  Pirie 
and  Browning  were  destroyed.  The  respondents  had  them  in 
their  possession  for  some  time ;  and  after  they  were  thereby 
apprised  that  the  bills  were  to  a  considerable  extent  erroneous, 
[  ♦460  ]  it  was  peculiarly  *incumbent  upon  them  to  take  care  that  their 
client  (particularly  a  man  involved  in  difficulties  and  greatly  in 
their  power)  was  duly  protected ;  and  it  was  important  for  them- 
selves to  take  care  that  the  settlement  which  they  were  about  to 
make,  was  subject  to  no  future  question.  What  they  did,  was  to 
talk  over  the  items  in  the  Fleet  Prison,  where  the  petitioner's  father 
and  agent  was  a  prisoner — propose  to  reduce  the  balance — obtain 
a  memorandum  of  settlement  prepared  by  their  clerk,  and  then 
destroy  the  evidence  of  the  objections.  The  declaration  which 
one  of  the  respondents  is  stated  to  have  made,  that,  after  the 
settlement  then  made,  the  bills  of  costs  could  not  be  questioned  as 
to  their  correctness  and  propriety,  was  ill  timed,  and,  I  think,  ill 
founded. 

The  first  proposal  as  to  the  balance  was  to  reduce  it  to  SOOf.  in 
money.  It  being,  as  I  conceive,  clear,  that  the  petitioner  had  no 
means  of  paying  800Z.  in  money,  it  is  difficult  to  regard  the 
proposal  as  any  thing  but  a  means  of  hinting  to  the  petitioner  the 
power  under  which  he  was  held.  The  discussion  ended  in  a 
reduction  to  250Z.  to  be  left  on  credit  and  charge.  The  petitioner 
was  not  so  far  subdued  as  to  be  unable  to  make  any  effort  for 
relief ;  and  he  did  obtain  a  reduction  of  881/.  15^.  Id.,  which  is 
a  very  large  sum  to  deduct  on  such  an  occasion.  And  it  being 
admitted,  as  clearly  it  was,  that  a  deduction  was  to  be  made  from 
the  balance,  and  the  question  then  being  to  what  extent,  I  think 
that  the  petitioner  and  respondents  were  on  terms  so  unequal, 
as  to  make  it  very  difficult  to  make  any  bargain  which  could  be 
binding  upon  the  petitioner  in  the  absence  of  other  assistance. 
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Hrowning  eeems  to  have  given  the  petitioner  reason  to  think  that 
lie  was  entitled  to  a  reduction  of  1,5002.  If  the  objections  had  not 
been  destroyed,  we  might  have  had  some  means  of  *  judging, 
^^hether  the  allowance  made  was  fit  to  be  considered  as  a  fair 
compromise ;  but  as  the  case  stands,  I  am  of  opinion  that  the 
allowance  was  made,  and  the  account  settled,  under  circumstances 
which  do  not  preclude  the  petitioner  from  having  the  bills  of  costs 
taxed. 

I  have  come  to  this  conclusion  with  the  less  regret,  in  consequence 
of  having  minutely  examined  the  several  items  of  the  bills  which 
are  objected  to  by  this  petition.  There  are  several  which  require 
much  more  explanation  than  has  been  given  in  the  affidavits ;  there 
are  others  which  are  probably  unjustly  complained  of.  A  man 
engaged  in  such  speculations,  and  involved  in  such  difficulties  as 
the  petitioner  was,  is  too  apt  to  require  things  to  be  done  promptly 
at  any  cost,  rather  than  suffer  the  delay  which  is  necessary  for  a 
due  observance  of  the  ordinary  rules  of  prudence  and  economy.  I 
am  not  prepared  to  say  that  he  is  in  all  cases  to  be  relieved  from 
expenses  not  strictly  necessary,  which  his  own  urgency  has 
occasioned.  But  independently  of  cases  of  that  kind,  I  think  that 
there  are  in  these  bills  some  charges,  which,  from  their  nature  and 
amount  and  under  the  circumstances  stated  in  the  affidavits  the 
petitioner  would  have  been  entitled  to  have  investigated,  even  if  he 
had  been  held  bound  by  the  settlement. 

I  think  that  it  must  be  referred  to  the  taxing  Master  to  tax  all 
the  bills  of  costs,  and  to  take  an  account  of  what,  if  any  thing,  is 
due  to  or  from  the  respondents  in  respect  thereof.  I  think,  how- 
ever, that  in  taking  the  account,  the  petitioner  ought  to  admit  that 
the  respondents  have  paid  him,  or  on  his  account,  the  several  sums 
in  cash  which  are  stated  to  have  been  so  paid  in  the  account ;  and 
that  the  respondents  ought  to  be  *at  liberty  to  explain,  or  state  in 
detail,  any  of  the  items  in  the  bills  of  costs. 


NOKKS 

r. 
Wabton. 

[  •^ei  ] 
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ALLEN   0.  MTHERSOX. 

(5  lieav.  469-485 ;  S.  C.  11  L.  J.  Ch.  59.) 

[Ebportbd  on  appeal  to  the  House  of  Lords  in  1  H.  L.  C.  191.] 
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[515] 


[  *''^^'  ] 


TURNER  V.  CORNEY. 

(5  Beav.  515—518.) 

Special  decree  in  a  bill  for  an  account,  where  the  accounts  and  Tmich*^- 
were  alleged,  under  special  circumstances,  to  be  beyond  the  control  and 
power  of  the  accounting  party. 

The  plaintiff  conveyed  his  property  to  trustees  for  the  benefit  of  hi-^ 
creditors.  The  trustees  who  were  authorised  to  emplo}'  an  agent,  r-^-^iL- 
mitted  the  management  of  the  property  to  an  agent.  The  agent  rend«*r<^ 
his  accounts  to  the  defendants,  and  left  England,  taking  with  him  tht 
vouchers.  The  trustees  being  imable,  from  the  absence  of  the  documents, 
to  furnish  a  satisfactory  account,  the  plaintiff  asked  that  they  might  K 
charged  for  what,  without  their  wilful  default,  they  might  have  received . 
The  Court,  however,  in  the  first  instance,  made  a  special  decree  ordexin^  at 
general  account;  and  if,  in  taking  the  account,  it  should  appear  that  tL»- 
defendants  could  not  render  a  satisfactory  account  by  reason  of  the  non- 
production  of  the  documents  and  vouchers,  it  was  referred  to  the  Ma&ter  Vj 
inquire,  whether  it  was  by  the  neglect  or  default  of  the  trustees  that  the y 
were  unable  to  render  a  better  account,  with  liberty  to  state  (special 
circumstances. 

In  1828,  the  plaintiff  Turner  and  his  partner  Dodgin  executed  a 
creditor's  deed,  by  which  they  assigned  to  Comey  and  Barreit  their 
stock  in  trade  and  debts,  upon  trust  to  collect,  and  after  payment  of 
the  costs,  to  divide  the  produce  proportionately  between  the 
scheduled  creditors,  and  pay  the  surplus  to  the  assignors.  Comey 
and  Barrett  covenanted  to  perform  those  trusts,  and  keep  and 
produce  proper  accounts.  They  were  authorised  to  employ  one  or 
more  person  or  persons  to  inspect  and  make  out  the  accoonts  of 
the  said  partnership  business,  and  to  collect  and  get  in  the  debts 
and  effects. 

The  plaintiff  went  abroad,  where  he  remained  ten  years,  and 
after  his  return  be  filed  this  bill,  seeking  to  have  an  account  of  the 
receipts  and  payments  of  the  trustees,  and  to  charge  them  with  an 
alleged  surplus. 

The  defendants  stated  that  they  did  not  take  possession  of  the 
property,  books,  and  accounts,  but  committed  the  entire  active 
management  and  disposition  of  the  trust  premises  to  Mr.  Willatg,  a 
perfectly  competent  person  for  that  purpose,  who  was  approved  of 
by  the  plaintiff  as  such  agent.  That  Willats  realised  the  property, 
'''and  distributed  the  produce  amongst  the  creditors,  as  set  forth  in 
his  account  (which  was  set  out  in  a  schedule  to  the  answer),  leaving 
after  payment  in  full  of  the  debts,  a  balance  of  581.  due  to  the 
defendants  or  their  agent. 

They  stated  that  Mr.  Willats  relinquished  business,  and  went  to 
reside  abroad  some  years  ago,  and  was  permanently  resident  abroad , 
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and   had  left  with  the  defendants  no  papers,  accounts,  or  books      Turner 
whatever  relating  to  the  said  trust  premises.  Corney. 

They  set  forth  the  account,  and  stated  that  they  were  unable  to 
set  forth  any  further  account,  and  that  they  had  not  in  their 
possession  any  papers,  &c.  relating  to  the  accounts. 

By  amendment,  the  plaintiff  insisted  that  the  accounts  were 
defective  and  imperfect,  and  that  credit  was  not  given  for  the  fair 
valaeof  the  stock  and  effects,  and  that  such  accounts  did  not  include 
many  of  the  credits  of  the  partnership,  and  that  many  good  debts 
were  omitted. 

The  cause  coming  on  for  hearing, 

Mr.  Wilbraliamy  for  the  plaintiff,  asked  for  a  decree  of  what 
without  the  wilful  default  of  the  defendants,  the  trustees,  they 
might  have  received,  and  of  the  application  thereof. 

Mr.  Tinney  and  Mr.  Parry,  contra,  did  not  resist  a  general 
account,  but  insisted  that  the  plaintiff  was  not  entitled  to  the 
particular  decree  asked. 

The  Master  op  the  Rolls  :  [  517  ] 

The  question  is,  whether  the  case  now  brought  forward  entitles 
the  plaintiff  to  the  decree  which  he  asks.  It  is  very  possible  he 
may  be  entitled  ultimately. 

Where  the  books  and  documents  relating  to  the  account  are,  and 
whether  they  can  be  produced  does  not  appear,  and  the  defendants 
have  not  rendered  a  satisfactory  account  by  their  answer. 

If  I  directed  a  common  account,  the  plaintiff  would  not  have 
what  he  is  entitled  to.  I  think  I  am  not  at  present  in  a  situation 
either  to  charge  the  defendants  in  the  way  asked,  or  to  exonerate 
them.  There  must  be  some  inquiry,  if  by  the  neglect  or  default  of 
the  trustees  they  cannot  render  a  better  account.  Some  caution 
must  be  used  in  drawing  up  the  decree. 

I  must  observe,  that  trustees  who  take  on  themselves  the 
management  of  property  for  the  benefit  of  others  have  no  right  to 
shift  their  duty  on  other  persons ;  and  if  they  employ  an  agent, 
they  remain  subject  to  responsibility  towards  their  cestuis  que  trust, 
for  whom  they  have  undertaken  the  duty. 

Abstract  of  Decree. — Refer  it  to  the  Master  to  take  an  account 
of  the  property  assigned,  and  of  the  proceeds  received  by  the 
defendants,  or  by  any  person  by  their  order,  or  for  their  use,  and 
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Turner  of  the  application  thereof,  and  of  all  monies  properly  expended  in 
CORNEY.  ai^cl  about  the  execution  of  the  trusts ;  and  if,  in  taking  the  account. 
it  shall  appear  that  the  defendants  cannot  render  a  Baiislacton' 
account,  by  reason  of  the  non-production  of  the  docaments  and 
[  'SIS  ]  *voucher8,  refer  it  to  the  Master  to  inquire  whether  it  is  by  the 
neglect  or  default  of  the  trustees  that  they  are  unable  to  render  a 
better  account,  with  liberty  to  state  special  circumstances. 

Note. — The  case   was  afterwards   compromised,   while  in  the 
Master's  office. 


1842. 

RttlU  QfUfi. 

Lord 

Lanodale, 

M.R. 

[518] 


[  •nil)  ] 


ALEXANDER  v.  ALEXANDER  (1). 

(5  Beav.  518—520.) 

A  testator,  by  hJB  will,  gave  two  thirds  of  his  residue  to  his  eldest  son. 
with  a  gift  over  in  case  he  died  under  twenty-five  and  unmarried ;  and  h^" 
gave  the  remaining  one-third  to  his  second  son,  in  similar  terms.  By  a 
codicil,  he  revoked  so  much  of  his  will  as  related  to  the  distribution  of  hut 
residue,  and  gave  to  his  second  son  20,000/.  sterling,  in  lieu  of  his  <me 
third  of  the  residue,  and  he  appointed  his  eldest  son  residuary  legate : 
Held,  that  the  gift  of  the  20,000/.  was  absolute,  and  not  subject  to  the 
same  limitations  as  the  one  third  of  the  residue. 

The  testator,  by  his  will  dated  in  1886,  gave  his  residuary  estate 
to  trustees,  as  to  two  thirds  in  trust,  until  his  son  Caledon  D. 
Alexander  should  attain  twenty-five  or  marry,  to  apply  such  part  of 
the  interest  as  they  should  think  fit  in  his  maintenance,  and  to  pay 
over  the  capital  to  him  ''  when  and  immediately  after  he  should 
have  attained  the  age  of  twenty-five,  or  be  married ;  "  and  in  case 
of  his  death  under  twenty-five  and  unmarried,  the  testator  gave  the 
two  thirds  upon  the  same  trusts  as  were  afterwards  declared  of  the 
remaining  one  third. 

The  testator  then  gave  the  remaining  one  third  upon  trust,  until 
the  plaintiff,  his  son,  Josiah  B.  C.  Alexander,  should  attain  twenty- 
five  or  marry,  to  apply  such  part  of  the  interest  as  they  should 
think  proper  towards  his  maintenance  &c. ;  and  the  testator 
authorised  the  trustees  to  advance  him  any  sum  not  exceeding 
10,000Z.,  towards  his  advancement  in  the  world,  whether  be 
♦should  or  not  have  attained  twenty-five  or  be  married ;  and  he 
directed  them  to  pay  over  the  capital,  "  when  and  immediately 
after  he  should  attain  his  age  of  twenty-five  years  or  marry.** 
The  one  third  was  given  over  in  case  of  the  death  of  the  plaintiff 
under  the  age  of  twenty-five  and  unmarried,  upon  the  trusts 
declared  concerning  the  other  two  thirds  of  the  residue. 

(1)  In  re  Bmidington  (1S84)  25  Ch.  D.  685. 


vor-.  Lix.]  1842.     CH.     5  BEAV.  519—520.  567 

In  1888,  the  testator  made  a  codicil  to  his  will,  which  was  as  alexamdrb 
follows :  *'  By  this  codicil  to  my  last  will  and  testament,  made  at  Alexander. 
Paris  this  24th  day  of  November,  1888, 1  do  hereby  revoke  so  much 
of  my  said  will  as  relates  to  the  distribution  of  the  residue  of  my 
estate.  And  I  do  hereby  bequeath  to  my  second  son  Josiah  a 
le<^acy  of  20,000/.  sterling  in  lieu  of  his  one  third  share  of  the  said 
residue,  and  do  appoint  my  eldest  son  Caledon  to  be  my  sole 
residuar}'  legatee." 

The  plaintiff  was  still  under  the  age  of  twenty-one,  and  by  this 
bill  he  claimed  to  be  entitled  to  the  20,000Z.  absolutely,  without 
any  restriction. 

Mr.  Tinney  and  Mr.  Beales  for  the  plaintiff.     *     *     * 

Mr.  Pemberton  and  Mr.  Gardner  for  the  executors. 

Mr.  KinderHley  and  the  Honourable  F.  Bruce  for  Caledon  D. 
Alexander : 

The  gift  by  the  codicil  is  a  substitution  for  that  given  by  the 
will,  and  is  therefore  subject  to  the  same  incidents  and  limitations, 
so  that  in  the  event  of  the  death  of  the  plaintiff  under  twenty-five 
unmarried  the  legacy  will  go  over.  [They  cited  The  Earl  of 
Shaftesbury  v.  The  Duke  of  Marlborough  (i).] 

The  Mastbr  op  the  Rolls  :  C  ^^o  ] 

There  is  no  doubt  that  this  is  an  absolute  legacy.  The  testator 
has  revoked  so  much  of  his  will  as  relates  to  the  distribution  of  the 
residue  of  his  estate.  The  whole  of  this  disposition  is  therefore 
gone.  He  says,  I  have  given  the  residue,  subject  to  a  contingency, 
I  revoke  the  gift  entirely,  and  in  lieu  I  give  an  absolute  interest  in 
20,000/.  ^ 

STURCH  V.   YOUNG.  1842. 

(5  Beav.  557  ;  S.  C.  12  L.  J.  Ch.  56.)  Aor^B. 

Where  a  notice  of  motion  embraces  two  objects,  and  the  principal  one     BolU  Qmrt, 
fails,  the  party  moving  must  pay  the  costs  of  the  motion.  Xx>rd 

Lakodale, 
This  was  a  motion  on  behalf  of  the  plaintiff  for  the  production  of         m.r. 

documents,  and  for  a  receiver.    It  was  stated  that  the  plaintiff  was  a        [  ^^^  ] 

mortgagee,  having  the  legal  estate  vested  in  him,  and  the  grounds 

on  which  the  receiver  was  asked  were,  that  the  tenants  were  very 

numerous,  and  that  there  was  a  difficulty  in  collecting  the  rents, 

(I)  40  R.  R.  129  (7  Sim.  237). 
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Young. 


Mr,  Renshaiv,  for  the  plaintiflf,  argued,  that  under  these 
circumstances,  the  mortgagee,  if  he  took  possession,  would  be 
entitled  to  appoint  a  receiver,  and  charge  the  expenses  against  the 
mortgagor,  and  that,  therefore,  it  would  be  more  satisfactory  to 
have  the  security  of  a  receiver  appointed  under  the  Court. 

Mr.  PemberUm,  for  Mrs.  Young,  who  was  entitled  to  an  annuity 
subject  to  the  charge,  did  not  oppose. 

Mr.  Younge,  contra  : 

I  do  not  resist  the  production  of  the  documents,  but  as  to  the 
other  part  of  the  motion,  a  legal  mortgagee  has  no  right  to  come 
here  for  a  receiver.  He  is  at  liberty,  if  he  pleases,  to  take 
possession. 

(The  Master  of  the  Bolls  :  I  think  you  are  right  on  that  point.) 

Then  the  plaintiff,  having  joined  two  objects  in  his  notice  of 
motion,  and  having  failed  in  the  principal  one,  ought  to  pay  the 
costs  of  the  application. 

The  Master  op  the  Bolls,  on  that  ground,  thought  the  plaintiff 
ought  to  pay  the  costs. 


1842. 

Kov,  19,  21, 

22,  23. 

1848. 
Jan,  12. 

RolU  Gmrt 

Lord 

Langdalb, 

M.R. 

[558  J 


BYNG  V.   LORD   STRAFFORD. 

(5  Beav.  558—573;  S.  C.  12  L.  J.  Ch.  169.) 

If  a  testator  uses  words,  which  by  their  plain  import  give  an  absolute 
estate,  the  circiimstanoe  of  his  giving  the  same  absolute  estate  to  a 
succession  of  legatees,  in  a  manner  incompatible  and  inconsistent  with  the 
free  enjoyment  of  the  property  plainly  given  to  the  first,  will  not  authorise 
the  Court  to  alter  the  effect  of  the  words  by  which  that  property  is  given. 

The  first  legatee  of  a  tjuasi  estate  tail  in  personalty  takes  the  absolute 
interest,  notwithstanding  a  manifest  and  avowed '  intention  to  give  a 
succession  of  limited  interests. 

If  an  absolute  interest  be  given  upon  an  express  condition,  which  may 
be  lawful  in  itself  but  is  incompatible  with  the  free  enjoyment  of  the 
property,  the  Court  does  not  modify  the  absolute  inteFest,  for  the  purpose 
of  giving  effect  to  the  condition,  but  declares  the  condition  void  for  the 
purpose  of  supporting  the  absolute  interest. 

Where  the  condition  intended  to  be  annexed  to  a  gift  is  inconsisteot 
with  and  repugnant  to  the  gift  itself,  the  condition  is  held  to  be  wholly 
void. 

[The  decision  of  the  Master  of  the  Bolls  in  this  case  was 
affirmed  on  appeal  by  the  House  of  Lords  under  the  title  of  Jloarc 
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V-  Byu(i  as  reported  in  10  CI.  &  Fin.  508,  to  be  contained  in  a 
later  volume  of  the  Revised  Reports.  The  judgment  of  Lord 
Langdale,  M.  R.,  at  the  Rolls  Court,  contains  some  general  observa- 
tions upon  the  points  mentioned  in  the  above  head-note,  which  may 
be  conveniently  inserted  here  from  the  report  in  5  Beavan. 

In  the  course  of  his  judgment  the  Master  op  the  Rolls  said :] 

It  is  undoubtedly  the  duty  of  the  Court  to  give  effect  to  the 
intention  of  testators,  as  far  as  the  rules  of  law  will  permit ;  but  if 
a  testator  uses  words,  which  by  their  plain  import  give  an  absolute 
estate,  the  circumstance  of  his  giving  the  same  abs6lute  estate  to  a 
succession  of  legatees  in  a  manner  incompatible  and  inconsistent 
with  *the  property  plainly  given  to  the  first,  will  not  authorise 
the  Court  to  alter  the  effect  of  the  words  by  which  that  property 
is  given. 

The  first  legatee  of  a  quasi  estate  tail  in  personalty  has  the 
absolute  interest,  notwithstanding  a  manifest  and  avowed  intention 
to  give  a  succession  of  limited  interests.  If  an  absolute  interest  be 
given  upon  an  express  condition,  which  may  be  lawful  in  itself  but 
is  incompatible  with  the  free  enjoyment  of  the  property,  the  Court 
does  not  modify  the  absolute  interest,  for  the  purpose  of  giving 
effect  to  the  condition,  but  declares  the  condition  void,  for  the 
purpose  of  supporting  the  absolute  interest.  Where  the  condition 
intended  to  be  annexed  to  a  gift  is  inconsistent  with,  and  repugnant 
to  the  gift  itself,  the  condition  is  held  to  be  wholly  void  :  Bradley  v. 
Peixoto  (i)  ;  Ross  v.  Ross  (2). 

If  a  testator  devise  to  one  in  fee,  and  if  he  dies  without  any  heir  to 
a  stranger  in  fee,  this  is  said  to  be  an  attempt  to  mount  a  fee  upon 
a  fee,  and  the  devise  over  is  void  in  law  :  Tilbury  v.  Barbut  (3). 

And  if  a  testator  were  to  give  all  his  real  estate  to  A.  in  fee,  and 
then  to  B.  in  fee,  and  afterwards  to  C.  in  fee,  or  to  give  all 
his  personal  estate  to  A.,  and  then  to  £.,  and  afterwards  to  C, 
there  is  no  rule  of  construction  authorising  the  Court  to  restrict  the 
estate  given  to  A.  to  a  life  interest,  for  the  purpose  of  giving  effect 
to  the  gifts  to  B.  and  C. 

The  construction  which,  in  cases  of  this  kind,  disregards  the 
gifts  over  or  the  intended  succession,  is  always  *open  to  objection 
in  argument,  on  the  ground  that  the  words  of  limitation  over 
are  rejected,  and  the  answer  to  the  objection  is,  that  the  words 
are  not  rejected  against  the  rule  that  every  word  in  a  will  shall,  if 


Byng 

LOBD 

Stkaffobd. 


[566] 


[  ♦667  ] 


[  *568  ] 


(1)  4  R.  B.  7  (3  Ves.  324). 

(2)  20  B.  B.  263  (1  Jac.  &  W.  154). 


(3)  3Atk.  617. 
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possible,  have  a  meaning,  but  because  the  testator  has  attempted 
to  do  what  the  law  will  not  permit,  or  has  made  dispositions  of 
Strafford,   property  which  are  inconsistent  with  each  other. 


Byno 

r. 
Lord 


1842. 
Fth.  22. 
May  10. 

Rolls  Court 

Lord 

Lanodalb, 

M.B, 

[674] 

1842. 

JViir.  4,24. 

i?r»«jf  Gmrf. 

Lord 

Langdale, 

M.R. 

[685] 


[  •586  ] 


The  dean  and  CHAPTEE  of  ELY  v.  BLISS. 

(5  Beav.  574—585.) 

[Reversed  on  appeal  by  Lord  St.  Leonards,  L.  C,  as  reported 
in  2  D.  M.  &  G.  459.] 


EZART  V.  LISTER  (1). 

(5  Beav.  585—588;  S.  C.  12  L.  J.  Ch.  10.) 

Liability  of  a  party  acting  as  a  solicitor  in  a  proceeding  in  which  f  ondi^ 
are  wrongfully  obtained  out  of  Court. 

If  a  solicitor,  knowing  that  money  in  Court  belongs  to  one  penon, 
presents  a  petition  and  obtains  payment  to  another,  he  is  personallr 
responsible.  The  principle  applies  if  he  has  merely  a  knowledge  of 
circumstances  which,  if  duly  considered,  would  lead  to  a  knowledge  of 
the  fact. 

Patty  Goodill  was  entitled,  for  life,  to  an  annuity  of  20^., 
payable  out  of  the  estates  of  the  testator  in  the  cause.  The  assets 
were  administered  in  this  Court,  and  provision  was  made  for 
the  payment  of  this  annuity  by  setting  apart  a  sum  of  666Z.  6s.  Sd. 
Consols  for  the  purpose.  By  the  decree  on  further  directions,  in 
1810,  the  other  funds  in  Court  were  apportioned,  and  the  residue 
was  ordered  to  be  paid  to  William  Goodill,  who  also  was  entitled 
to  the  6662.  68.  6d.,  subject  to  the  life  interest  of  Patty  Goodill. 

It  was  afterwards  ascertained  that  the  plaintiffs,  the  trustees,  had 
a  charge  of  2682.  against  the  assets,  for  expenses  incurred  by  them, 
and  by  an  order  made  in  March,  1815,  it  was  referred  to  the 
Master  to  tax  all  parties  their  costs;  and  it  was  ordered  that 
1081.  4s.  lid.  Annuities  then  in  Court,  together  with  a  sum  of 
4/.  7s.  9d.  cash,  should  be  applied  in  payment  (so  far  as  those  sums 
would  extend)  of  the  costs;  and  it  was  declared  that  the  sum 
of  268Z.,  which  had  been  reported  due  to  the  plaintiffs,  was  a 
charge  upon  the  sum  of  666Z.  1S«.  4d.  8  per  cent.  Annuities,  set 
apart  to  answer  Patty  Goodill's  *annuity  of  202.  Liberty  was  given 
to  the  plaintiffs  to  apply  on  the  death  of  Patty  Goodill. 

No  stop  order  was  obtained  by  the  plaintiffs. 

(1)  In  re  Dauyar^s  Trusts  (1889)  41  Ch.  D,  178,  58  L.  J.  Ch.  315,  60  L.  T,  491. 
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The  costs  were  not  taxed,  and  the  sum  of  108/.  As.  lid,  stock  and       Ezart 
4/.  7s.  9d.  cash  remained  in  Court.  Lister. 

Patty  Goodill  died  in  January,  1842,  and  in  May  following, 
William  Goodill  presented  a  petition,  stating  the  proceedings  in 
the  cause  up  to  the  order  of  1810,  but  omitting  that  of  1815.  An 
order  was  made  on  that  petition  in  May,  1842,  whereby  the  sum  of 
108Z.  4$.  lid.  Reduced  Annuities,  and  a  sum  of  94Z.  lis.  9d.  cash, 
-which  had  arisen  from  the  dividends  thereon,  and  also  the  sum  of 
666Z.  18«.  4rf.,  were  ordered  to  be  paid  to  William  Goodill. 

Messrs.  A.  and  B.  were  not  solicitors  in  the  cause,  but  they  acted 
as  the  solicitors  of  William  Goodill,  in  the  matter  of  the  petition. 

A  petition  was  now  presented  by  the  personal  representative  of 
the  surviving  trustee,  praying  either  that  William  Goodill  and 
Messrs.  A.  and  B.  might  be  ordered  to  transfer  into  Court  the  sums 
obtained  out  of  Court  in  May,  1842,  and  that  the  same  might 
be  applied  in  payment  of  the  costs  directed  to  be  paid  by  the  order 
of  March,  1815,  together  with  interest  and  the  costs  of  the 
application,  or  that  William  Goodill  and  Messrs.  A.  and  B.  might 
be  ordered  to  pay  those  costs,  &c. 

Mr.  Pemberton  in  support  of  the  petition. 

Mr.  Kindersley  and  Mr.  Heherden,  contra,  on  behalf  of  Messrs. 
A.  and  B. 

WilUam  Goodill  did  not  appear. 

The  Master  op  the  Rolls  :  [^^87] 

I  am  of  opinion  that  under  the  circumstances  I  cannot  grant  the 
order  which  is  now  asked.  There  is  no  doubt  of  the  principle,  that 
if  a  solicitor,  knowing  that  money  which  is  in  Court  belongs  to  one 
person,  presents  a  petition  in  the  name  of  another,  and  obtains 
payment,  he  is  personally  chargeable  with  the  amount.  I  go 
further,  if  he  has  not  the  knowledge  of  the  fact,  but  has  knowledge 
of  circumstances  which,  if  duly  considered,  would  lead  to  a  know- 
ledge of  the  fact,  he  must  be  made  personally  answerable  for  that 
loss,  which  his  want  of  due  consideration  has  occasioned.  It  is 
very  rarely  that  such  cases  come  before  the  Court.  I  only  recollect 
one  which  came  before  Sir  William  Grant,  who  said  that  the 
solicitor  had  better  pay  the  money  at  once,  and  it  was  done. 

In  this  case  there  are  several  peculiar  circumstances  which  have 
been  necessarily  commented  upon. 
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[  588] 


His  Lordship  (after  detailing  tlie  circumstances  of  the  case,  and 
the  grounds  on  which  the  petitioner  rested  this  claim  as  against 
Messrs.  A.  and  B.)  said:  The  question  is,  whether,  under  the 
circumstances,  I  am  to  impute  to  the  solicitors  such  a  knowledge 
of  the  charge  upon  the  fund  in  Court,  or  of  circumstances,  which,  if 
duly  considered,  would  have  led  to  a  knowledge  of  that  charge,  as 
ought  to  induce  me  to  say  that  they  must  be  charged  with  the  loss. 
I  do  not  think  that  I  have  before  me  sufficient  evidence  of 
established  facts  to  compel  me  to  impute  to  these  gentlemen  such  a 
knowledge  of  the  circumstances,  as  to  require  me  to  say  that  they 
are  personally  liable.  On  the  whole  I  do  not  think  I  can  make 
them  personally  liable,  although  these  funds  ought  never  to  have 
been  paid  out  in  the  way  they  have  been. 

The  order  which  is  asked  for  against  William  Goodill  most  be 
granted,  and  the  petition  must  be  dismissed  as  against  Messrs.  A. 
and  B.  without  costs. 


1842. 
Dfc,  15. 

Both  Cflvrt. 

I^rd 

Langdale, 

M.R. 

[692] 


ALDEN  V.  FOSTER  (l). 

(5  Beav.  592.) 

If  a  moi'tgagee  receives  rents  after  the  Ma8ter*s  report  and  before  the  day 
appointed  for  payment,  there  must  be  a  further  reference  and  account,  and 
a  new  day  appointed  for  payment. 

Mr.  Pembertox  and  Mr.  ToUer,  moved  to  make  absolute  a 
decree  for  foreclosure. 

Mr.  Bacon,  contra : 

Since  the  day  appointed  by  the  Master  for  payment,  the 
mortgagee  has  received  rents,  and  the  balance  due  has  thus 
undergone  a  variation.  The  mortgagee  is  not  therefore  entitled 
to  a  foreclosure. 


The  Master  op  the  Eolls: 

I  have  already  had  occasion  to  consider  this  point  (2).  A  certain 
sum  is  found  to  be  due  on  a  particular  day,  and  payment  of  that 
sum  is  directed  to  be  then  made,  and  in  default  the  party  is  to  be 
foreclosed.  The  mortgagee  having  in  the  interim  varied  the 
account,  there  must  be  a  new  reference  to  the  Master,  and  a  new 
day  fixed  by  him  for  payment. 

(1)  National      Permanent      Muttml  (2)  Garh'rk  v.  t/br*»mi,  55  IL  B.  33 

Benefit    BniUh'ng    Society    v.     Bajttr      (4   Beav.    154) ;    and  see   Qetdani  v. 
[1892]  1  Ch.  54,  61  L.  J.  Ch.  73.  Hornby,  58  H.  K.  60  (1  Hare,  251). 
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JOHNSTON  V.  TODD. 

(5  Beav.  597—606.) 

Observations  on  traditionary  evidence  in  pedigree  cases,  and  its 
fallibility.  It  is  not  to  be  wholly  rejected  because  en-or  is  proved  as 
to  part. 

The  veracity,  or  even  accuracy,  of  an  ignorant  and  illiterate  person,  is 
not  to  be  conclusively  tested  by  comparing  an  affidavit  made  by  him,  with 
his  vim  voce  testimony;  discrepance  between  them  is  not  conclusive 
against  his  testimony. 

Observations  on  ihe  value  of  testimony  given  by  affidavit.  When  the 
witness  is  illiterate  and  ignorant,  the  language  is  not  his  own,  but  that 
of  the  pei'son  preparing  the  affidavit ;  being  taken  tx  pcirtt,  it  is  almost 
always  incomplete,  and  often  inaccurate. 

[In  tbis  case  the  Master  of  the  Bolls  made  the  following 
general  observationB  upon  the  points  mentioned  in  the  above 
head-note :] 

When  family  reputation,  or  declarations  of  kindred  made  in  a 
family,  are  the  subject  of  evidence,  and  the  reputation  is  of  long 
standing,  or  the  declarations  are  of  old  date,  the  memory  as  to  the 
source  of  the  reputation,  or  as  to  the  persons  who  made  the 
declarations,  can  rarely  be  characterised  by  perfect  accuracy. 
"What  is  true  may  become  blended  with,  and  scarcely  distinguishable 
from  something  that  is  erroneous;  the  detection  of  error  in  any 
part  of  the  statement  necessarily  throws  doubt  upon  the  whole 
statement,  and  yet  all  *that  is  material  to  the  case  may  be  perfectly 
true ;  and  if  the  whole  be  rejected  as  false  because  error  in  some 
part  is  proved,  the  greatest  injustice  may  be  done.  All  testimony 
is  subject  to  such  errors,  and  testimony  of  this  kind  is  more 
particularly  so;  and  however  difficult  it  may  be  to  discover  the 
truth,  in  cases  where  there  can  be  no  demonstration  and  where 
every  conclusion  which  may  be  drawn  is  subject  to  some  doubt  or 
uncertainty,  or  to  some  opposing  probabilities,  the  Courts  are 
bound  to  adopt  the  conclusion  which  appears  to  rest  on  the  most 
solid  foundation. 


1848. 

Feb.  14,  15, 

20. 

Bolls  Ofurt, 

Lord 

Lanodale, 

M.R. 

[597] 
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I  do  not  think  that  the  veracity  or  even  the  accuracy  of  an 
ignorant  and  illiterate  person,  is  to  be  conclusively  tested  by  com- 
paring an  affidavit,  which  he  has  made,  with  his  testimony  given 
upon  an  oral  examination  in  open  Court.  We  have  too  much 
experience  of  the  *great  infirmity  of  affidavit  evidence.  When  the 
witness  is  illiterate  and  ignorant,  the  language  presented  to  the 
Court  is  not  his :  it  is,  and  must  be,  the  language  of  the  person 
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Johnston  who  prepares  the  affidavit ;  and  it  may  be,  and  too  often  is,  the 
Todd.  expression  of  that  person's  erroneous  inference  as  to  the  meaning 
of  the  language  used  by  the  witness  himself ;  and  however  carefully 
the  affidavit  may  be  read  over  to  the  witness,  he  may  not  understand 
what  is  said  in  language  so  different  from  that  which  he  is 
accustomed  to  use.  Having  expressed  his  meaning  in  his  own 
language,  and  finding  it  translated  by  a  person  on  whom  he  relies, 
into  language  not  his  own,  and  which  he  does  not  perfectly  under- 
stand, he  is  too  apt  to  acquiesce ;  and  testimony  not  intended  by 
him  is  brought  before  the  Coui-t  as  his.  Again,  evidence  taken  on 
affidavit,  being  taken  ex  parte,  is  almost  always  incomplete  and  often 
inaccurate,  sometimes  from  partial  suggestions,  and  sometimes  from 
the  want  of  suggestions  and  inquiries,  without  the  aid  of  which, 
the  witness  may  be  unable  to  recall  the  connected  collateral  circum- 
stances, necessary  for  the  correction  of  the  first  suggestions  of  his 
memory,  and  for  his  accurate  recollection  of  all  that  belongs  to  the 
subject.  For  these  and  other  reasons,  I  do  not  think  that  dis- 
crepancies between  the  affidavit  and  the  oral  testimony  of  a  witness 
are  conclusive  against  the  testimony  of  the  witness. 

It  is  further  to  be  observed,  that  witnesses,  and  particularly 
ignorant  and  illiterate  witnesses,  must  always  be  liable  to  give 
imperfect  or  erroneous  evidence,  even  when  orally  examined  in  open 
Court.  The  novelty  of  the  situation,  the  agitation  and  hurry  which 
accompanies  it,  the  cajolery  or  intimidation  to  which  the  witness 
may  be  subjected,  the  want  of  questions  calculated  to  excite  those 
recollections  which  might  clear  up  every  difficulty,  and  the  confusion 
[  *G02  ]  occasioned  by  cross-examination,  as  *it  is  too  often  conducted, 
may  give  rise  to  important  errors  and  omissions ;  and  the  truth 
is  to  be  elicited  not  by  giving  equal  weight  to  every  word  the 
witness  may  have  uttered,  but  by  considering  all  the  words  with 
reference  to  the  particular  occasion  of  saying  them,  and  to 
the  personal  demeanour  and  deportment  of  the  witness  during  the 
examination. 

All  the  discrepancies  which  occur,  and  all  that  the  witness  says 
in  respect  of  them,  are  to  be  carefully  attended  to,  and  the  result, 
according  to  the  special  circumstances  of  each  case,  may  be,  either 
that  the  testimony  must  be  altogether  rejected  on  the  ground  that 
the  witness  has  said  that  which  is  untrue,  either  wilfully  or  under 
self-delusion,  so  strong  as  to  invalidate  all  that  he  has  said,  or  else 
the  result  must  be,  that  the  testimony  must,  as  to  the  main  purpose, 
be  admitted,  notwithstanding  discrepancies  which  may  have  arisen 
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from  innocent  miBtake,  extending  to  collateral  matters,  but  perhaps     Johnston 
not  affecting  the  main  question  in  any  important  degree.  Todd. 

[^The    remainder    of    the    judgment    deals    with    the    special 
cii-cumstances  of  the  particular  case.] 


TUCKER  V.  BOSWELL. 

(5  Beav.  607—609.) 

A  testator  directed  his  residuary  personal  estate  to  be  invested  in  land 
from  time  to  time  and  at  all  convenient  opportunities,  and  in  the  meantime 
to  bo  accumulated :  Held  that  the  tenant  for  life  of  the  land  was  entitled 
to  the  interest  of  the  uninvested  personalty,  as  from  a  year  from  the 
testator's  death. 

In  the  same  case,  the  testator  gave  400/.  a  year  to  his  wife  if  she 
recovered  her  mental  faculties,  otherwise  200/.  a  year,  to  be  paid  out  of 
his  Government  stock ;  and  he  directed,  as  soon  as  conveniently  might 
bo  after  her  death,  the  investment  of  the  stock  out  of  which  the  annuity 
was  payable,  in  land  to  be  conveyed  in  strict  settlement.  The  wife  did  not 
recover :  Held  that  the  extra  200/.  a  year  became  part  of  the  residue  to  be 
invested,  and  did  not  belong  to  the  tenant  for  life. 

The  testator  gave  the  residue  of  his  personal  estate  to  trustees, 
upon  trust  to  pay  his  wife  an  annuity  of  400{.  a  year  for  life,  if  she 
should  recover  her  mental  faculties,  and  until  that  event,  upon  trust 
to  apply  for  her  use  an  annuity  of  2001.  a  year ;  the  said  annuity  of 
4001.  or  2001.  (as  the  case  might  be)  to  be  paid  out  of  the  dividends 
on  the  Government  stock  standing  in  his  name  at  the  Bank  of 
England  ;  and  after  directing  his  leaseholds  to  be  sold,  he  directed 
that  the  purchase  money  for  the  said  leasehold  premises,  together 
with  the  residue  of  his  personal  estate  not  disposed  of  or  applied 
for  the  purposes  thereinbefore  mentioned,  should  be  laid  out  and 
invested,  from  time  to  time,  and  at  all  convenient  opportunities,  by 
his  trustees  in  the  purchase  of  lands  and  hereditaments  in  England 
of  freehold  tenure,  which  should  be  conveyed  and  assured  unto  his 
trustees  and  their  heirs,  upon  the  like  trusts  as  were  thereinbefore 
declared  with  respect  to  his  freehold  estates;  and  upon  further 
trust  that  his  trustees  should,  as  conveniently  as  might  be  after  the 
decease  of  his  said  wife,  lay  out  and  invest  the  stock,  out  of  the 
dividends  of  which  her  said  annuity  should  have  been  payable,  in 
the  purchase  of  freehold  lands  and  hereditaments  in  England,  to  be 
conveyed  and  assured  upon  the  like  trusts  as  were  directed  with 
respect  to  the  other  lands  to  be  purchased  ;  and  until  proper  and 
eligible  purchases  could  be  made,  he  directed  his  trustees  to  lay  out 
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TncKBR  the  ^produce  of  the  sale  of  his  said  leasehold  house,  together  with 
B08WELL.  any  other  trust  monies  in  their  or  his  hands  not  producing  interest, 
[  *608  ]  in  their  names  in  Government  stocks  or  funds  of  Great  Britain ; 
and  should,  until  such  purchases  of  freehold  property  should  have 
been  made,  as  aforesaid,  in  like  manner  lay  out  and  invest  the 
interest,  dividends,  and  annual  produce  of  his  said  residuary 
personal  estate,  as  and  when  the  same  interest,  dividends,  and 
produce  should  be  received,  and  accumulate  the  same  in  the  nature 
of  compound  interest. 

The  real  estates  were  devised  to  one  for  life,  with  remainders 
over. 

The  testator  died  in  1826. 

His  widow  died  in  1835,  without  having  recovered,  so  that  only 
200Z.  a  year  had  been  applied  to  her  use. 

The  questions  were,  first,  whether  the  tenant  for  life  of  the  free- 
holds was  entitled  to  the  income  of  the  personal  estate  uninvested, 
as  from  twelve  months  from  the  testator's  death,  or  whether  it 
ought  to  be  accumulated,  so  as  to  form  part  of  the  capital  to  be 
invested  ;  and,  secondly,  whether  the  200/.  a  year  (being  the  surplus 
produce  of  the  fund  set  apart  to  answer  the  wife's  annuity,  after 
payment  for  her  use  of  the  annuity  of  200Z.  a  year),  formed  part  of 
the  income  of  the  tenant  for  life,  or  part  of  the  capital  to  be 
invested. 

Mr.  Pemherton  and  Mr.  Rogers^  for  the  plaintiff. 

Mr.  Tinney  and  Mr.  A.  Austen,  for  the  tenant  for  life  [cited 
Parry  v.  Warrington  {i),  Sitwell  v.  Bernard  (2),  Enticistlc  v. 
Markland  (3),  and  other  cases :] 

[  609  ]  Secondly,  that  the  particular  object  of  the  testator  in  directing 

the  investment  to  continue  in  the  funds,  was  for  securing  to  the 
widow  the  annuity  to  which  she  might  be  entitled  under  the  will ; 
but  that  the  general  object  was  to  invest  the  whole  available 
residuary  estate  in  land  for  the  benefit  of  the  tenant  for  life,  and 
those  in  remainder.  That,  consequently,  when  the  particular 
object  had  been  satisfied,  the  remainder  of  the  fund  must  be 
considered  invested,  and  the  interest  would  then  belong  to  the 
tenant  for  life. 

Mr.  Romilly  and  Mr.  Willcock,  for  other  parties. 

(1)  22  K.  11.  264  (6  Mudd.  155).  (3)  5  R.  R.  388  (G  Ve«.  528,  «.). 

(2)  5  R.  R.  374  (6  Ves.  520). 
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The  Masteb  of  the  Bolls  held,  that  the  tenant  for  life  was 
entitled  to  the  income  of  the  uninvested  personalty  as  from  one 
year  from  the  testator's  death :  but  that  the  200Z.  a  year  became 
part  of  the  general  residue  to  be  invested,  and  that  the  tenant  for 
life  was  entitled  to  the  income  only  of  it. 


TnCKEB 

r. 

BOBWELL. 


HAY  V.  BOWEN(l). 

(5  Beav.  610—617 ;  S.  C.  12  L.  J.  Cb.  78 ;  6  Jur.  1119.) 

A  bill  was  filed  for  the  administratioii  of  the  testator's  estate,  by  a  party 
entitled  to  a  contingent  reversionary  interest,  and  a  decree  for  an  account 
was  obtained.  Before  the  report,  the  plaintiff's  interest  wholly  failed :  Held, 
that  the  plaintiff  was  not  entitled  to  his  costs  of  suit  either  as  against  the 
defendants  or  the  fund,  and  a  petition  for  the  purpose  was  dismissed  with  costs. 

A  sole  plaintiff  whose  interest  failed  pending  a  reference  to  take  the 
accounts,  was  restrained  from  proceeding  further  in  the  suit. 

In  1835,  Alfred  Farr  became  insolvent,  and  the  plaintiff  Hay  was 
appointed  his  assignee.  At  the  time  of  his  insolvency,  he  was 
entitled,  in  right  of  his  wife,  to  a  contingent  reversionary  interest 
in  the  real  and  personal  estate  of  the  testator,  and  to  which  the 
defendant  Bowen,  (the  testator's  widow  and  executrix),  was  entitled 
daring  her  widowhood. 

In  1885,  the  assignee,  under  the  authority  of  the  creditors  and 
the  Insolvent  Debtors'  Court,  filed  his  bill  against  the  executrix, 
and  against  Farr,  his  wife,  and  the  other  persons  interested  in  the 
property,  for  the  administration  of  the  estate,  and  to  charge  the 
widow  with  a  breach  of  trust.  In  1839,  a  decree  was  made  for 
taking  the  usual  accounts ;  the  Master  was  to  inquire  if  any  and 
what  advances  had  been  made  to  the  husband,  and  if  any,  and 
what  settlement  had  been  made  on  the  marriage  of  Farr  and  wife 
with  liberty  to  state  special  circumstances. 

While  the  proceedings  were  going  on  in  the  Master's  office  Farr 
died,  whereby  all  the  interest  of  the  plaintiff  ceased.  The  plaintiff, 
nevertheless,  continued  prosecuting  the  accounts,  and  a  petition 
was,  in  consequence,  presented  by  the  defendants  to  stay  all 
proceedings.  A  cross  petition  was  thereupon  presented  by  the 
plaintiff,  for  payment  to  him  of  the  costs  of  the  suit,  either  by  Mrs. 
Bowen  personally,  or  out  of  the  assets. 

Mr.  Kindersley  and  Mr.  Huhback,  for  the  plaintiff: 
*    *    The  decree  operates  for  the  benefit  of  all  the  parties, 

(1)  Seaion  v.  Grant  (1867)  36  L.  J.  Ch.  642. 
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Hat        plaintiff  and  defendants ;  after  decree  any  of  the  defendants  can 

BowEN.      prosecute  the  suit,  and  revive  it  if  necessary.    Here  the  defendants 

have  claimed  the  benefit  of  the  suit  by  their  answer,  and  have 

adopted  it ;  it  is  but  reasonable,  that  taking  the  benefit,  they  should 

pay  the  costs  of  it. 

Mr.  Pemberton  and  Mr.  Steere^  contrA : 

The  plaintiff  has  instituted  this  suit  at  his  own  risk,  taking  the 
chance  of  the  insolvent  surviving  his  wife.  The  effect  of  his  death, 
is  not  to  show  that  all  the  plaintiff's  interest  has  ceased,  but  to 
prove  that  he  never  had  any.  On  what  principle  then  is  a  party, 
who  has  not  and  never  had  any  interest,  to  be  indemnified  his 
costs  out  of  a  fund  belonging  to  other  persons  ? 


[  618  ]  The  suit,  it  is  said,  was  for  the  benefit  of  the  parties ;  far  from  it, 

they  deprecate  the  litigation,  no  advantage  has  resulted  from  it, 
and  they  have  themselves  incurred  expenses  which  they  most  bear. 
They  have  unwillingly  been  made  parties  to  this  litigation. 

The  Master  of  the  Bolls  : 

I  confess  I  do  not  see  any  good  reason  for  doubting  what  order 
ought  to  be  made  on  this  petition.  There  is,  I  apprehend,  nothing 
more  clear  than  this,  that  to  enable  a  plaintiff  to  obtain  the  relief 
which  he  asks  by  his  bill,  the  interest  which  supports  it,  must  be 
continuing  at  the  time  of  the  decree.  If  the  interest  has  ceased  to 
exist  before  the  cause  is  brought  on  for  hearing,  it  is  utterly 
impossible  for  the  Court  to  make  any  decree  in  his  favour.  I 
will  not  say  that  a  case  might  not  exist,  but  it  must  be  a  veiy 
extraordinary  and  special  case  indeed,  in  which  the  Court  could 
make  any  order,  upon  the  application  of  a  person  who  clearly  has 
no  interest  in  the  subject  of  litigation. 

In  this  case  the  bill  is  filed  by  the  assignee  of  the  insolvent 
husband  of  a  married  woman,  who,  in  right  of  his  wife,  had  a 
reversionary  interest  in  the  testator's  estate,  the  plaintiff's  interest 
therefore,  would  entirely  cease  upon  the  death  of  the  husband  in 
the  lifetime  of  the  wife.  The  testator  having  by  his  will  given  the 
interest  to  the  wife,  the  plaintiff,  the  assignee  of  the  husband  sought 
by  his  bill  to  establish  his  claim  against  the  estate  of  the  wife* 
The  cause  proceeds  to  a  hearing,  and  at  the  hearing,  one  or  more 
points  are  decided,  and  an  account  is  directed.    At  the  hearing,  the 
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plaintiff  had  the  same  contingent  and  terminable  interest  which  he         Hat 
hs^d  when  he  filed  his  bill,  and  an  account  was  directed.     The       bowbn. 
account  proceeds  to  a  certain  extent,  but  pending  the  proceedings 
in    the  Master's  office  *when  the  Master  was  about  preparing  his       [  ^<)H  ] 
report,  the  husband  died,  leaving  his  wife  surviving  him;  there  was 
consequently  an  entire  cessation  of  all  interest  on  the  part  of  the 
plaintiff.     I  do  not  understand  why  he  should  have  thought  it  fit 
to  proceed  to  the  Master's  office  after  the  interest  in  respect  of 
of  which  he  instituted  the  suit  had  ceased,  nor  how  it  was  that  the 
Master  who  had  been  informed  of  the  state  of  things,  permitted  the 
plaintiff  to  proceed  or  take  any  steps  in  the  cause.    It  has  been 
stated  at  the  Bar,  and  I  dare  say  with  truth,  that  the  plaintiff's 
object  in  proceeding  was,  in  some  way  or  other  (though  not  in  a 
regular  mode),  to  obtain  his  costs  of  the  suit ;  he  however  made  it 
necessary  for  the  defendants  to  apply  to  the  Court  to  stay  the 
proceedings. 

I  am  by  no  means  satisfied  that  the  defendants,  finding  the  suit 
prosecuted  by  a  person  who  had  no  interest,  might  not  have  made 
an  application  of  another  kind,  but  the  application  they  made 
(which  they  were  entitled  to)  was  to  restrain  the  proceedings  of  a 
person  who  had  ceased  to  have  any  interest  whatever  in  the  subject 
of  the  suit. 

The  question  having  arisen  whether  the  plaintiff  was  entitled  to 

his  costs,  he  has  brought  it  before  the  Court  by  petition.    Just 

consider  how  the  case  would  have  stood  if  the  plaintiff  had  been 

permitted  to  pursue  the  course  he  was  adopting,  and  the  parties 

had  not  intercepted  him.     Suppose  he  had  brought  the  cause  on 

for  hearing  on  further  directions;  there  would  have  been  a  plaintiff 

without  any  interest  whatsoever  in  the  matter,  and  I  do  not  know 

what  could  have  been  done,  but  to  dismiss  the  bill.     I  do  not 

see  what  right  the  plaintiff  could  have  had  to  claim  costs  up  to  the 

hearing  of  the  cause,  when  confessedly  he  had  no  right  whatever  to 

any  relief.      The  plaintiff  having  no  interest  whatever,  and  *the       [  •616  ] 

sole  object  of  the  bill  being  to  secure  an  interest  which  he  expected 

to  have,  could  not  be  entitled  to  costs.     It  is  as  well  that  such 

a  course  was  not  adopted,  and  that  a  petition  which  is  a  much 

shorter  and  less  expensive  mode  of  obtaining  the  decision  of  the 

Court  on  this  question,  was  presented. 

The  plaintiff  says  that  there  are  special  circumstances  in  this 
case,  and,  that  for  that  reason,  he  ought  to  have  the  costs.  Now  I 
will  not  deny  that  cases  may  possibly  be  found,  in  which,  having 
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Hay        regard   to  the  interests  of  infants— of  unascertained  persons  of 
BowBN.      various  kinds — and  other  special  circumstances,  the  C!ourt  has  not 
thought  fit  to  give  to  other  persons  the  substantial  benefit  of  the 
proceedings,  without  giving  to  the  person  whose  interest  has  oessed 
the  costs  which  he  has  incurred    in  procuring   the  benefit  to 
others.      There    may    possibly    be    such    cases,   but    what    the 
plaintiff  says  is,  first,  that  the  suit  was  for  the  administration 
of  assets,  and  that  it  must,  therefore,  be  assumed  that  such  a  suit 
must  be  beneficial  to  all  persons  interested  in  the  estate.    Secondly, 
that  whether  this  be  true  as  a  general  rule  or  not,  yet  I  most 
assume  it  to  be  so  in  this  particular  case,  because  the  defendants 
who  are  interested  in  the  assets,  finding  this  bill  in  prosecution, 
have  by  their  answers  claimed  rights  of  their  own,  saying,  if 
any  relief  be  granted  to  the  plaintiff,  we,  the  defendants,  desire  to 
have  a  particular  benefit  resulting  from  it  for  ourselves;  and, 
thirdly,  it  is  said  that  the  proceedings  have  proceeded  in  the 
Master's  office  so  far  as  to  charge  the  executrix. 
I  am  of  opinion  that  none  of  these  circumstances  entitle  the 
[  *6i6  ]      plaintiff  to  any  order  in  respect  of  his  costs.     '''In  the  first  place,  I 
do  not  agree  that  a  bill  filed  for  the  administration  of  assets  most, 
of  necessity,  be  beneficial  for  all  persons  interested  in  the  estate. 
It  often  turns  out  to  be  very  much  the  contrary.      I  believe  a 
bill  for   the  administration  of   assets  is,   in  a  sense,   generally 
beneficial  for  the  executor,  for  he  can  get  a  complete  exoneration  in 
that  way,  and  in  no  other;  but  if  it  be  a  benefit  which  the  executor 
does  not  want,  I   do  not  think  a  suit  for  administration   must 
necessarily  be  for  the  benefit  of  all  persons  interested  in  the  assets; 
on  the  contrary,  it  may  occasion  much  delay,  expense,  and  vexation 
to  them,  in  various  ways,  and  notwithstanding  the  accurate  mode 
in  which  the  account  is  taken,  it  may  be  extremely  prejudicial.    In 
the  next  place,  where  a  bill  is  filed  by  a  person  who  desires  to  have 
an  account  of  assets  taken,  charging  the  accounting  parties  with 
various  defaults  and  breaches  of  trust,  and  the  persons  beneficially 
interested  in  the  estate  claim,  by  their  answer,  such  benefit  as  they 
may  be  entitled  to,  I  do  not  think  that  such  a  claim  is  to  be 
considered  such  an  approbation  of  the  suit,  or  such  an  adoption  of 
the  proceedings  as  to  subject  either  the  assets  or  the  executors  to 
the  costs  of  the  suit.     Thirdly,  as  to  the  personal  charge  against 
the  executrix  in  the  Master's  office,  I  have  no  evidence  whatever 
before  me ;  I  find  the  persons  who  would  be  entitled  to  the  benefit 
of  this  charge  joining  in  the  petition  to  stay  the  proceedings,  and 
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there  is  nothing  in   the  former  part  of  the  proceedings  which 
pledges  them  to  an  adoption  of  the  suit,  come  of  it  what  may. 

Looking  at  the  case  altogether,  I  think  that  the  plaintiff  did  file 
bis  bill,  at  the  risk  and  upon  the  chance  *of  his  continuing  to  have 
at  the  hearing  of  the  cause  that  right,  which  he  very  fairly  alleged 
lie  had  at  the  commencement.  I  must  add,  that  I  do  not  think  it 
is  by  any  means  clear  that  if  he  had  brought  the  cause  to  a  hearing 
while  his  interest  continued,  he  would  have  been  entitled  to  costs ; 
it  does  not  appear  to  me  to  be  clear,  it  is  possible  that  he  might, 
but  that  would  depend  upon  circumstances,  the  evidence  and  the 
report ;  these  are  matters  upon  which  I  cannot  now  form  a  proper 
opinion. 

The  plaintiff's  interest  having  altogether  ceased,  and  there  being 
no  special  circumstances  in  this  case,  which,  in  my  opinion,  entitle 
him  to  be  reimbursed,  by  the  other  party,  those  costs  which  were 
incurred  for  his  own  benefit,  I  must  refuse  this  application  with 
costs.  The  other  petition  to  stay  proceedings  does  not  ask  for 
costs,  and  I  must  simply  make  an  order  according  to  the  prayer 
of  it. 


Hay 

r. 

BOWBN, 


[•617] 


ALTKEE  V.   HORDERN(l). 

(5  Beav.  623—628 ;  S.  0.  12  L.  J.  Ch.  76.) 

After  answer,  and  after  liberty  to  amend  had  been  refused,  a  suit  abated 
by  the  death  of  the  plaintiff.  The  executors  filed  an  original  bill  of  a 
similar  nature.  The  Court  stayed  the  proceedings  in  the  second  suit, 
luitil  the  costs  in  the  first  had  been  paid. 

Thb  original  bill  was  filed  by  two  plaintiffs  in  1886,  to  set  aside 
a  purchase,  alleged  to  have  been  made  by  a  trustee,  thirty  years 
ago.  After  all  the  answers  had  been  filed,  a  special  application 
was  made  to  amend,  which  was  refused.  Both  the  plaintiffs  died, 
and  the  suit  having  thereby  become  abated,  the  executors  of  the 
last  sorviving  plaintiff,  instead  of  reviving  the  suit,  filed  a  new  bill 
in  respect  of  the  same  matters. 

It  was  now,  in  effect,  moved  by  the  defendants  in  the  second 
suit,  that  the  second  bill  might  be  taken  off  the  file  for  irregularity, 
or  that  the  proceedings  in  the  second  suit  might  be  stayed  until 
the  plaintiffs  had  paid  the  costs  of  the  first  suit.  The  notice  of 
motion,  however,  was  considered  by  the  Court,  as  unnecessarily 
long  and  complicated. 

(1)  Cvok  V.  Uatliway  (1869)  L.  R.  8  Eq.  612. 


1842. 
Dee.  15.  22. 

Rolls  Qmrt. 

I^id 

Langdale, 

M.R. 

[623] 
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Altbee  The  first  suit  was  attached  to  the  Court  of  the  Vice-Chancellor 

HoBDKiu^.     of  England,  and  the  second  was  attached  to  the  Bolls. 

"[  624  ] 

Mr.  Pemberton  and  Mr.  Craig,  in  support  of  the  motion  [cited 
Choivkk  V.  Dimes  (i).] 

Mr.  Kindersley  and  Mr.  S.  James,  contra.     *     *     * 

The  Master  of  the  Rolls: 

This  is  a  motion,  made  on  the  part  of  four  of  the  defendants* 

that  the  bill  may  be  taken  off  the  file  of  this  Court,  with  costs  to 

be  paid   by  the  plaintiffs,  or  that  all  proceedings  in   the  caose 

[*625]       against  the  four  defendants  *may  be  stayed  until  the  plaintiffs 

shall  have  paid  to  the  defendants  their  costs  of  the  first  suit. 

The  first  bill  was  filed  on  the  22nd  of  November,  1886,  by  James 
Altree  and  Edward  Stephen  Altree.  The  answers  of  all  the 
defendants,  except  one,  were  filed  in  1837,  and  the  answer  of  the 
remaining  defendant  was  obtained  on  the  19th  of  January,  1888. 
In  July,  1889,  upon  a  motion  made  before  his  Honour  the  Vice- 
Chancellor  of  England,  leave  was  given  to  the  plaintiffs  to  amend 
their  bill.  That  order  was  afterwards  discharged  by  the  Loed 
Chancellor  upon  appeal,  so  that  the  plaintiffs  not  having  liberty 
to  amend  their  bill,  were  under  the  necessity  either  of  proceeding 
with  the  bill  as  it  then  stood,  or  of  filing  a  new  bill,  which  they 
could  only  do,  as  I  apprehend,  by  dismissing  the  first  bill  with 
costs.  What  they,  however,  did,  under  these  circumstances,  was 
to  obtain  leave,  by  an  order  of  course,  to  amend  the  bill  by  adding 
parties,  and  they  made  that  amendment. 

In  that  state  of  things  James  Altree,  one  of  the  plaintiffs,  died, 
and  the  suit  was  then  sustained  by  the  single  remaining  plaintiff, 
Edward  Stephen  Altree.  After  the  death  of  James  Altree  the 
answer  of  the  new  defendants  was,  on  the  24th  of  January,  1840, 
put  in,  and  on  the  17th  of  March,  1842,  the  surviving  plaintiff 
Edward  Stephen  Altree  died.  The  suit  therefore  became  wholly 
abated.  According  to  my  understanding  of  the  practice  of  the 
Court  (as  to  which,  however,  I  ought  to  speak  with  diffidence, 
because  I  understand  there  are  different  opinions  upon  the  point), 
it  was^at  that  time  competent  for  the  defendants  to  move,  as  against 
the  executors  of  the  sumving  plaintiff,  that  the  bill  might  be 
revived  within  a  limited  time,  or  that  the  bill  might  be  dismissed. 

(1)  02  B.  B.  132  (3  fieav.  290). 
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I  do  not  think  they  would  have  obtained  a  more  favonrable  order.      altbkb 
They  did  not  *take  that  coarse,  but  seem  to  have  waited  to  see  what    hobdkbk. 
course  would  be  adopted  by  those  who  succeeded  to  the  interest  of       [  *626  } 
the  deceased  plaintiffs. 

On  the  17th  of  November,  1842,  the  executors  of  the  surviving 
plaintiff  filed  a  new  bill,  and  I  think  that  I  can  only  treat  it  as 
such  a  bill  as  might  have  resulted  from  an  amendment  of  the 
original  bill ;  for  the  transaction,  in  respect  of  which  the  relief  is 
Bought  by  the  second  bill,  is  precisely  the  same,  and  although  there 
are  other  specific  portions  of  relief  which  are  sought  by  it,  yet, 
generally  speaking,  the  relief  is  of  the  same  sort  as  that  asked  by 
the  first  bill.  It  has  not,  in  any  way,  been  stated  to  me,  that  the 
second  bill  differs  from  a  bill  which  might  have  resulted  from  an 
amendment  of  the  original  bill. 

The  second  bill  having  been  filed  on  the  17th  of  November  last, 

the  present  application  is  made,  and  the  question  is,  what  ought 

now  U)  be  done.    Considering  the  second  bill  to  be  such  a  bill  as 

might  have  resulted  from   an   amendment  of  the  former  bill  if 

permission  to  amend  had  not  been  refused,  it  cannot  surely  be 

contended  that  those  who  are  seeking  to  have  the  benefit  of  the 

former  proceedings,  and  who  found  their  allegations  in  the  second 

bill  upon  the  statements  made  in  the  answer  to  the  first  bill,  are 

entitled  to  all  the  benefit  of  the  former  proceedings,  and,  at  the 

same  time,  to  lay  them  aside,  in  such  a  manner  as  to  deprive  the 

defendants  of  the  opportunity  of  applying,  in  any  stage  of  the 

cause,  for  relief  in  respect  of  the  costs  to  which  they  have  been 

subjected :  nor  can  it  be  contended  that  the  present  plaintiffs  are 

to  be  at  liberty  to  adopt  the  former  proceedings  for  their  own 

benefit:  that  they  are  to  come  in  and  subject  themselves  to  the 

jurisdiction  of  this  Court,  and  seek  its  exercise  as  against  the 

defendants,  *and  yet  that  they  are  not  to  be  subject  to  the  costs  of      [  ^627  ] 

any  thing  that  has  hitherto  been  done.    I  confess  nothing  appears 

to  me  to  be  more  reasonable  than  to  ask  that  the  plaintiffs  may 

not  be  allowed  to  prosecute  this  new  suit  until  they  have  paid  the 

costs  of  the  former  suit ;  and  unless  I  find  some  difficulty  which  I 

am  not  now  aware  of,  I  think  there  is  in  this  Court  sufficient 

jurisdiction  to  say  that  these  plaintiffs  shall  not  be  at  liberty  to 

prosecute  this  suit,  founded  as  it  is  upon   the  former  suit,  and 

seeking,  though  not  precisely  the  same  relief,  yet  relief  founded  on 

the  same  transaction,  without  first  relieving  the  defendants  from 

the  costs  which  have  been  incurred  in  the  former  suit.     I  think  it 
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Altbeb 

HOBDBBK, 


18  no  answer  to  say,  that  if  that  former  suit  had  been  proseeuted, 
the  defendants  might  not  have  obtained  costs, — ^very  possibly  it 
might  be  so.  That  suit  might,  after  a  simple  bill  of  revivor,  have 
been  brought  to  a  hearing,  and  the  defendants  might  not  have 
obtained  costs,  on  the  contrary,  they  might  have  had  to  pay  the 
costs  ;  nevertheless  I  think  that  the  plaintiffs,  who  alone  have  the 
power  of  prosecuting  the  original  suit,  are  not  to  be  permitted  to 
adopt  these  proceedings  for  their  own  benefit,  and  at  the  same  time 
to  abandon  them  to  the  detriment  of  the  defendants,  in  such  a 
manner  as  to  deprive  them  of  every  opportunity  of  bringing  under 
the  consideration  of  the  Court  their  right  to  the  costs. 

The  order  will  be  according  to  the  first  part  of  the  notice  of 
motion,  which  asks  that  proceedings  in  the  second  cause  may  be 
stayed  until  the  costs  of  the  first  are  pai^  ;  but,  though  I  think  it 
is  very  probable  that  no  direct  authorities  can  be  found  on  the 
point,  I  shall  suspend  my  opinion  for  a  little  wUle  as  to  the  oth^ 
part  of  the  notice  of  motion. 

[The  costs  of  the  motion  were  refused  on  the  ground  that  the 
notice  of  motion  was  unnecessarily  complicated.] 


1843. 
AprUi. 

Rolls  CouH. 

Lord 

Lanodalb, 

M.B. 

[629] 


HARE  V.  HARE. 

(5  Beav.  629—630 ;  S.  C.  12  L.  J.  Ch.  344 ;  7  Jur.  337.) 

The  testator  appointed  his  widow  and  two  other  persons  guardians  of  his 
children.  By  a  codicil,  he  '*  left  their  care,  charge,  and  education"  to  his 
widow.  Held,  that  the  appointment  by  the  will  of  guardians  was  not 
revoked  by  the  codicil. 

Practice  in  a  suit  to  establish  a  will  where  one  of  the  witnesses  is 
abroad. 

By  his  will,  dated  in  August,  1889,  the  testator  nominated  and 
appointed  Julius  Charles  Hare  and  Marcus  Theodore  Hare  executors 
of  that  his  will,  and,  jointly  with  his  wife,  guardians  of  all  his 
children  except  his  son  Augustus. 

By  a  codicil,  dated  in  January,  1842,  the  testator  left  the  care, 
charge,  and  education  of  his  three  eldest  children  Francis  George 
Hare,  WilUam  Robert  Hare,  and  Anna  Frances  Maria  Louisa  Hare, 
to  his  wife  Anne  Frances  Hare,  and  he  begged  the  executors  named 
in  his  said  will  to  pay  the  said  Anne  Frances  Hare  such  sums  of 
money,  from  time  to  time,  as  they  should  think  necessary  for  the 
purposes  aforesaid.  As  to  his  fourth  child  Augustus  Hare,  he 
placed  him  entirely  under  the  joint  management  of  the  widow  of 
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his  late  brother  Augustus  William  Hare,  and  of  his  brother  the 
Rev.  Julius  Charles  Hare. 

The  bill,  amongst  other  things,  sought  to  establish  the  will  as  to 
the  real  estate.  One  of  the  witnesses  was  residing  out  of  the  jurisdic- 
tion. His  handwriting  was  proved,  as  was  also  the  fact  of  his  being 
out  of  the  jurisdiction,  and  the  execution  of  the  will  was  proved  by 
the  other  witness. 

The  questions  were,  first,  whether  the  will  was  sufficiently 
proved;  and,  secondly,  whether,  under  the  codicil,  the  wife  had 
the  sole  guardianship  of  the  three  children. 

Mr.  Kindersley  and  Mi\  Hull,  for  the  plaintiff. 

Mr.  Tinney  suggested  the  proper  mode  was,  not  to  declare  the 
will  well  proved,  but  to  enter  the  evidence  as  read,  and  direct  the 
trusts  of  the  will  to  be  carried  into  execution. 


Hare 
Habe. 


[630] 


Mr.  jR.  W.  E.  Forster^  for  the  widow. 

Mr.  Rolt,  for  another  party. 

The  Master  of  the  Bolls  thought  that  such  was  the  proper 
course,  and  said  he  was  of  opinion  the  appointment  of  guardian 
by  the  will  was  not  revoked  by  the  direction  in  the  codicil,  that  the 
widow  should  have  the  care,  charge,  and  education  of  the  three 
children. 


HANBUEY  V.  SPOONER(l). 

(5  Beav.  630—631 ;  S.  C.  12  L.  J.  Ch.  434.) 

An  aged  executor,  who  was  incapacitated  by  bodily  and  mental  infirmity 
from  proving  the  will :  Held,  not  entitled  to  a  legacy  given  by  the  testator's 
will  to  him  as  executor. 

The  testator  appointed  Mr.  Ireland  and  three  other  persons 
the  executors  of  his  will,  **  and  he  gave  to  each  of  them  the  sum 
of  5001." 

The  testator  died  in  March,  1889. 

With  respect  to  Mr.  Ireland  the  Master  by  his  report  found  as 
follows :  ^*  Ireland  died  in  1841  in  his  eighty-second  year,  without 
having  proved  the  testator's  will,  having  been,  during  the  whole 
period  which  intervened  *between  the  time  of  the  said  testator's 
death  and  his  own  death,  from  mental  as  well  as  bodily  infirmity, 

(1)  Lewi3  V.  Mathews  (1869)  L.  E.  8  Eq.  277,  38  L.  J.  Ch.  510,  20  L.  T.  905. 


1843. 
JwielS. 

RolU  Court 

Lord 

Lanodalk, 

M.R. 

[  •680  1 
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Hanbuby     wholly  incapable  of  undertaking  the  duty  of  executor  to  the  said 
spooNBB.      testator." 

The  question  was,  whether  Mr.  Ireland  was,  under  the  circnm- 
stances,  entitled  to  his  legacy  of  600L 

Mr.  Janies  Parker,  in  support  of  the  claim  [cited  Pi^gott  v. 
Oreen  (i),  Harrison  v.  Roivley{2)y  Brydges  v.  Wotton{z),  and  other 

cases]. 

Mr.  Pemberton  Leigh,  Mr.  G.  Turner,  Mr.  Simons,  Mr. 
Chapman,  Mr.  Chandless,  and  Mr.  Lewin,  for  other  parties,  were 
not  called  on  by 

The  Master  of  the  Bolls,  who  was  of  opinion  that  this  legacy 
was  not  payable. 


1841. 
JVov,  22. 
Dee.  25. 

Lord 

Lyndhubbt, 

L.C. 


EUNDELL  V.   LOED  EIVEE8(4). 

(11  L.  J.  Ch.  27—31 ;  S.  C.  1  Ph.  88.) 

It  is  not  the  practice  in  the  Master's  offices,  on  proof  of  a  bond  debt,  in 
the  administration  of  assets,  to  require  that  the  affidavit  should  state  the 
consideration  ;  but  it  is  sufficient  to  state  generally  that  the  party  is 
[  27  ]  indebted  by  bond  in  such  a  sum. 

Where  a  reasonable  case  of  suspicion  is  raised  as  to  the  validity  of  a 
bond,  which  it  is  necessary  to  prove  in  the  Master's  office,  the  Master,  in 
the  exercise  of  a  fair  discretiou,  ought  to  require  proof  of  the  oonsaderatioii. 

The  bill  in  this  case  was  filed  by  certain  specialty  creditoiB  of  Sir 
W.  Bumbold,  deceased,  against  Lord  Eivers,  who  was  his  personal 
representative.  The  decree,  which  was  dated  the  9th  of  November, 
1888,  was  in  the  usual  form,  and  on  the  6th  of  May,  1840,  Master 
Home,  who  succeeded  Master  Martin,  as  the  Master  in  the  cause, 
made  his  report,  finding  that  several  persons  had  come  in  before 
his  predecessor,  and  also  before  him,  and  proved  debts  by  specialty, 
amounting  in  the  whole,  with  interest,  and  including  the  plaintifiis* 
debt,  to  the  sum  of  25,8942.  8s.  3d.,  and  which  were  set  forth  in  the 
schedule  to  his  report.  Amongst  other  debts,  the  following  were 
stated  in  the  schedule,  viz.  first,  a  debt  of  8,0002.  due  to  Robert 
Gore  and  John  Gore,  on  the  bond  of  Sir  W.  Bumbold,  dated  the 
29th  of  September,  1826,  in  the  penalty  of  17,0002.,  conditioned  for 
the  payment  of  eight  several  promissory  notes  for  1,000/.  each. 


(1)  38  K.  R.  83  (6  Sim.  74). 

(2)  4  R.  R,  199  (4  Yes.  212). 

(3)  12  R.  R.  200(1  V.  &h.  UU]. 

(4)  Thifi  case  is  also  reported  in  1 


Phillips,  88,  but  the  report  here  taken 
from  the  liaw  Journal  is  the  best 
rei>ort.    -0.  A.  S. 
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making  together  8,000Z.,  on  or  before  the  2nd  of  October,  1827,  and 

all  interest,  costs,  charges,  damages,  and  expenses,  by  reason  of 

the  non-payment  thereof,  and  ^hich  were  further  secured  by  an 

indenture  of  assignment  of  a  certain  debt  due  to  Sir  W.  Bumbold, 

deceased,  from  the  late  Marquis  of  Hastings,  and  4,24SZ.  5$.  9d.  for 

interest,  in  respect  of  such  debt,  from  the  29th  of  September,  1829, 

making  in  the  whole,  a  debt  due  to  Bobert  and  John  Gore  of 

12,248/.  58.  9d.    Secondly,  a  debt  of  2,500Z.  to  Isaac  Nicholson  and 

Thomas  Bushby,  surviving  partners  of  Isaac  Nicholson,  the  elder, 

deceased,  on  the  bond  of  Sir  W.  Bumbold,  dated  the  29th  of 

September,  1826,  in  the  penalty  of  5,000Z.,  conditioned  for  payment 

of  five  several  promissory  notes  of  500/.,  making  together  2,5002., 

on   the  2nd  of  October,  1827,  and  all  interest,  costs,   charges, 

damages,  and  expenses,  by  reason  of  the  non-payment  thereof,  and 

which  was  further  secured  by  an  indenture  of  assignment  of  a 

certain  debt  due  to  Sir  W.  Bumbold  from  the  late  Marquis  of 

Hastings,  and  1,8262.  0«.  6d,  for  interest,  making  in  the  whole  a 

sum  of  8,826Z.  0«.  6i.,  due  to  Isaac  Nicholson  and  Thomas  Bushby. 

Exceptions  were  taken  by  the  plaintiffs  to  the  report,  in  respect 
of  the  two  debts  of  12,2482.  5$.  9d.  and  8,8262.  Os.  6(2. 

[The  principal  question  raised  by  these  exceptions  and]  the  facts 
relative  to  the  bond,  and  the  consideration  for  the  same,  are  stated 
in  his  Lordship's  judgment. 

Mr.  Tinney  and  Mr.  Toller^  in  support  of  the  exceptions.  *  *  * 

Mr.  G.  Turner  and  Mr.  Lqftm  Wigram,  contra,  for  Messrs. 
Gore.     *    *     * 

Mr.  StuaH  and  Mr.  Ricliards,  for  Messrs.  Nicholson  &  Co., 
contended  that  the  exceptions  were  informal,  and  that  the  affidavit 
of  debt  was  sufficient,  inasmuch  as  the  reason  for  taking  a  bond 
was  to  save  the  necessity  at  a  future  time  of  proving  the 
consideration  for  the  instrument. 


RUNDELIi 

V. 

LOBD 

BlVEBS. 
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The  Lord  Ghancellob: 

This  is  a  case  of  exceptions,  in  point  of  form,  and  also  in 
^substance.  With  respect  to  the  exceptions  in  point  of  form,  the 
first  was,  that  the  affidavit  of  proof  of  this  debt,  which  was  a  bond 
debt,  did  not  state  the  consideration.  The  affidavit  in  a  case  of 
simple  contract  debt,  as  a  matter  of  course,  states  the  consideration, 
and  it  was  the  subject  of  controversy  at  the  Bar,  whether,  according 
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to  the  practice  prevailing  in  the  Master's  oflSce,  the  affidavit,  where 
it  is  a  bond  debt,  should  also  state  the  consideration.  Mr.  Smithes 
book  was  cited  in  support  of  the  affirmative  of  the  proposition,  and, 
I  believe,  some  other  similar  authority.  On  the  other  hand,  it  was 
stated,  that  that  was  not  the  practice  in  the  Master's  office ;  I  felt 
it  my  duty,  under  such  circumstances,  to  apply  to  the  Masters,  and 
I  have  obtained  a  certificate  signed  by  eight  of  the  Masters,  in 
which  they  state  it  is  not  the  practice  in  their  offices,  in  the  case  of 
the  proof  of  a  bond  debt  in  the  administration  of  assets,  to  require 
that  the  affidavit  should  state  the  consideration,  but  that  it  is 
sufficient  to  state  generally,  that  the  party  is  indebted  by  bond  in 
such  a  sum. 

[His  Lordship  then  dealt  with  a  question  as  to  the  form  of  the 
exceptions,  and  continued  his  judgment  as  follows :] 

Now,  then,  as  to  the  facts.  It  appears  that  Sir  William  Rumbold 
carried  on  business  in  the  East  Indies,  as  a  member  of  the  house  of 
Palmer  &  Go. ;  that  house  some  years  ago  failed,  and  in  the  year 
1828,  Sir  William  Bumbold  came  over  here,  and  remained  in 
England  till  the  year  1828,  a  period  of  five  years,  and  it  was 
during  this  ^interval  that  the  transaction  in  question  occurred.  It 
is  sworn  distinctly  by  Captain  Arabin,  who  is  his  brother-in-law, 
that  during  that  time  he  was  engaged  in  no  mercantile  or  com- 
mercial business  whatever ;  he  had  affairs  to  settle  with  the  East 
India  Company,  the  nature  of  which  does  not  appear,  but  he  says 
he  was  not  engaged  in  any  commercial  or  mercantile  transaction 
during  that  period.  In  the  year  1825,  or  1826,  it  appears,  he 
accepted  bills  of  exchange  to  the  amount  of  10,500/.,  but  who  were 
the  drawers  of  those  bills  of  exchange  does  not  appear.  Those  bills 
were  cancelled,  in  consideration  of  his  giving  promissory  notes  to 
Messrs.  Nicholson  &  Co.,  and  Gore  &  Co.  severally,  for  the  same 
amount.  The  payment  of  those  promissory  notes  was  secured  by 
the  bond  in  question,  and  further  secured  by  the  assignment  of 
securities  of  property  of  Sir  William  Bumbold.  Now,  the  first 
question  arises  on  that  deed  of  assignment;  it  has  struck  me  as 
singular,  that,  in  reference  to  the  bills  of  exchange  that  were  given 
up,  and  for  which  promissory  notes  were  substituted,  that  dates 
are  given,  and  the  sums  are  given :  Sir  William  Rumbold  is  stated 
to  be  the  acceptor,  but  the  drawers'  names  are  not  mentioned.  It 
is  natural  in  a  regular  transaction,  where  bills  of  exchange  are 
given  up,  and  promissory  notes  substituted,  to  be  secured  by  a  bond, 
that  those  bills  of  exchange  should  be  more  fully  described,  and 
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that  the  names  of  the  drawers  should  have  appeared  in  the  instru- 

raent.     In  this  case,  the  drawers'  names  do  not  appear.     That, 

liowever,  as  a  slight  circumstance  standing  by  itself,  would  not  have 

very  great  weight;  but  it  must  not  be  disregarded  in  considering 

all  the  other  circumstances  of  this  case.     Sir  William  Bumbold  had 

solicitors,  he  was  engaged  in  the  settlement  of  some  business ;  he 

had  solicitors,  viz.  Messrs.  Fladgate  &  Go.     If  this  had  been  a 

regular  transaction,  it  would    have  been  very  natural  that  he 

should  have  employed  his  solicitors  to  conduct  it  on  his  part. 

Messrs.  Fladgate  &  Go.  were  not  consulted ;  they  knew  nothing  of 

the  transaction;   the  whole  affair  was  settled  by  Messrs.  Wilde, 

Bees  &  Go.,  who  were  the  solicitors  for  Messrs.  Nicholson  &  Go., 

and  so  much  so,  that  Mr.  Bees,  one  of  the  partners  of  the  house, 

was  the  subscribing  witness  to  the  execution  of  the  assignment, 

and  the  bonds,  by  Sir  William  Eumbold. 

In  addition  to  that  circumstance,  this  was  a  large  sum  of  money, 
viz.  10,500{.,  for  which  some  bills  of  exchange  were  given ;  Messrs. 
Ransom  &  Go.  were  the  bankers  of  Sir  William  Rumbold  ;  no  pay- 
ment is  made  into  the  house  of  Bansom  &  Go.  with  respect  to  this 
transaction  ;  there  is  no  trace  of  any  sum  that  can  be  referred  to  it, 
and  yet  it  appears,  that  when  5,000/.  was  raised  from  the  Westminster 
Life  Insurance  Gompany  by  Sir  William  Bumbold,  that  money 
was  paid  into  the  house  of  Bansom  &  Go. :  and,  further,  he  had 
been  the  borrower  of  1,2002.  on  his  bond,  and  that  money  was  also 
paid  into  the  house  of  Bansom  &  Go.  These  transactions  were 
conducted  in  a  regular  way,  but  there  is  no  trace  in  the  bankers' 
books,  which  have  been  examined,  as  to  the  consideration  given  for 
those  bills. 

Now,  it  is  suggested,  on  the  part  of  the  person  opposing  the  claim, 
that  this  was  a  stock-jobbing  transaction,  and  that  those  bills  of 
exchange  were  given  for  the  payment  of  differences ;  that  might  be 
legal  or  illegal ;  that  was  so  stated,  and  properly  stated,  at  the  Bar. 
Let  us  see  whether  the  case  is  made  out,  that  it  was  probably  a 
stock-jobbing  transaction  on  these  bonds,  and  these  bills  of  exchange. 
Now,  what  appears  ?  In  the  month  of  October,  1829,  Mr.  Young, 
of  the  house  of  Fladgate  &  Go.,  on  the  part  of  Sir  William  Bumbold, 
paid  Mr.  Wilde,  who  was  the  solicitor  of  Messrs.  Nicholson  &  Go.,  a 
half-year's  interest  on  these  two  bonds,  (the  two  bonds  appear  to  be 
connected  together,  although  given  to  different  parties,)  that  is,  he 
paid  the  sum  of  2622. 10a.,  which  is  precisely  the  half-year's  interest, 
at  6L  per  cent,  on  those  bonds :  what  took  place  on  that  occasion  ? 
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It  was  suggested,  that  the  money  might  have  been  remitted  from 
India  for  the  payment  of  those  bonds,  through  the  house  of 
Ransom  &  Co.,  and  Mr.  James  Norris,  the  stock-broker,  gave  his 
written  undertaking,  signed  by  himself,  to  refund  this  2622.  lO*.,  in 
case  such  a  remittance  should  take  place.  So  that  it  appears,  that 
Mr.  James  Norris  was  connected  with  the  transaction  of  these 
bonds:  Mr.  James  Norris,  the  stock-broker,  was  connected  with 
them.  Payment  to  him  was  a  payment  to  Nicholson  &  Co.,  or 
the  payment  to  Nicholson  &  Co.  was  the  payment  to  Mr.  James 
Norris. 

Further,  it  appears,  that  on  a  particular  ^occasion.  Sir  William 
Bumbold  stated  to  Captain  Arabin,  that  he  had  been  engaged  in 
stock-jobbing  transactions  with  Mr.  J.  Norris  (though  he  does  not 
mention  the  name  of  Norris  in  paying  differences),  and  that  he  had 
been  over-reached:  there  was  a  conversation  to  that  effect.  It 
appears  on  a  particular  occasion,  Captain  Arabin  was  sent  by 
Sir  William  Bumbold  to  settle  stock  differences.  Now,  with  whom 
were  those  stock  differences  to  be  settled  ?  With  Mr.  Wilde.  Who 
was  Mr.  Wilde  ?  The  attorney  for  Nicholson  &  Co.  and  Grore  &  Co. 
Mr.  Wilde  was  the  party  who  received  the  half-year's  interest,  and 
handed  over  the  undertaking  of  Mr.  J.  Norris  to  reimburse  that 
half-year's  interest,  in  case  it  should  be  remitted  from  India.  That 
is  another  circumstance  leading  to  a  suspicion  that,  in  real  truth, 
these  bills  of  exchange  were  given  for  a  transaction  of  this  kind. 
But,  that  is  not  all.  After  the  death  of  Sir  William  Bumbold,  and 
when  the  dispute  arose  with  respect  to  the  claim  on  these  bonds, 
Mr.  J.  Norris  called  on  Captain  Arabin,  in  Paris,  and  told  Captain 
Arabin,  that  he  was  responsible  for  the  money  due  on  these  bonds, 
so  that  Mr.  J.  Norris,  the  broker,  is  connected  with  every  part  of 
this  transaction,  and  a  letter  was  written  by  Sir  W.  Bumbold  to 
Mrs.  Arabin,  asking  Captain  Arabin  to  come  over  for  the  purpose 
of  settling  the  transaction,  before  he.  Sir  William  Bumbold,  returned 
to  England,  as  it  was  a  hard  bargain,  and  he  thought  he  might  be 
let  off.  Now,  taking  all  these  facts  together,  I  must  say,  they  raise 
a  case  of  suspicion  in  my  mind,  strong  enough  to  lead  me  to  the 
conclusion,  that  in  the  exercise  of  a  fair  discretion,  the  consideration 
of  these  bonds  should  be  investigated.  In  what  mode  that  investi- 
gation should  take  place,  must  be  left  in  the  first  instance  for  the 
Master  to  decide.  It  may  or  not  be  proper,  in  the  course  of  such 
an  investigation,  that  the  parties  should  be  examined.  It  is 
difficult  for  me  to  say  by  anticipation,  because  the  parties  were  not 
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examined  on  a  former  occasion,  that  it  will  be  necessary  or  proper 

to  examine  them  now.     A  case  may  be  made  out,  so  as  to  render  all 

examination  unnecessary  ;  on  the  contrary,  the  case  may  be  so  bare, 

that  it  may  be  necessary  to  examine  the  parties.    It  is  not  at  all 

impossible  that  such  a  case  may  arise,  for  this  reason  :  Mr.  James 

Norris  is  dead,  and  Sir  William  Rumbold  is  dead,  and  the  only 

persons  who  can  throw  light  on  this  transaction  are  the  parties 

themselves,  and  Mr.  Wilde  himself  is  their  solicitor.     Under  these 

circumstances,  I  think,  the  justice  of  the  case,  considering  the 

amount  of  debt,  requires  that  the  case  should  go  back  to  the  Master, 

that  he  may  investigate  the  consideration.     It  is  said,  that  this 

examination  will  be  attended  with  expense.    Whether  it  will  be 

necessary  or  not,  I  cannot  anticipate,  still,  it  will  not,  as  it  appears 

to  me,  be  attended  with  much  expense,  whether  the  examination  of 

the  parties  be  vivd  voce,  or  by  interrogatories ;  but  considering  the 

amount  of  the  debt,  and  the  nature  of  the  transaction,  I  think 

justice  requires  that  the  case  should  go  back  to  the  Master.     The 

exceptions  therefore  must  be  allowed. 


BUNDELL 
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thb  attorney-general  v. 

(11  L.  J.  Ch.  43—48.) 


BOSANQUET. 


In  charity  cases,  the  Court  will  not  interfere  in  the  execution  of  the 
trusts  where  interference  would  be  otherwise  than  beneficial  to  the  charities; 
such  a  course  being  of  great  importance  in  deterring  persons  from  instituting 
proceedings  which  cannot  by  any  possibility  have  in  view  the  benefit  of  the 
charities. 

Although  the  Court  holds  a  strict  hand  oyer  charity  trusts,  to  prevent 
their  being  the  subjects  of  abuse,  it  is  still  its  first  duty  to  take  care  that 
in  carrying  out  that  principle,  injury  is  not  occasioned  to  the  objects  of 
the  charity. 

If,  however,  in  the  case  of  a  charity  information,  the  relator  has  acted 
in  error,  and  supposed  that  he  was  doing  his  duty  as  an  individual,  by 
coming  forward  to  protect  the  poor  objects  of  the  charity,  the  Court  will  be 
unwilling  to  deter  others  from  bringing  proper  cases  before  the  Court,  by 
subjecting  the  relator  to  the  costs  of  the  proceedings. 

Secus^  where  the  relator  has  filed  an  information  for  the  purpose  of 
gratifying  an  ill  spirit  towards  those  who  are  made  defendants  thereto. 

In  October,  1827,  an  information  was  filed  at  the  relation  of 
Thomas  F.  Paris  Penner,  *against  George  Jacob  Bosanquet  and 
Francis  Hill,  as  defendants  thereto,  which  prayed  a  reference  to 
the  Master  to  approve  of  a  scheme  for  the  future  regulation 
and  government  of  the  free  school,  and  the  affairs  and  concerns 
of  the  charity,  the  subject  of  the  information ;  the  removal  of 
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A.-G.  Francis  Hill,  as  master  of  the  free  school,  and  the  appointment  of 
BosANQUBT.  a  i^ew  master  in  his  place ;  that  the  defendant  Bosanqnet  might 
be  decreed  to  do  all  necessary  acts  for  the  purpose  of  restoring  the 
free  school  to  the  school-house  and  premises  originally  ased  and 
appropriated  for  the  same;  and  that  he  might  be  restrained  from 
permitting  or  allowing  the  objects  of  the  charity  to  be  instructed  at 
any  other  pla6e  than  at  the  school-house  and  premises  so  originally 
appropriated  for  that  purpose ;  and  also  from  interfering  in  any 
manner  in  the  appointment  of  a  master  of  the  free  school,  in  the 
place  of  the  defendant  Francis  Hill,  or  in  the  regulation  or  govem- 
ment  of  the  said  school,  or  the  affairs  or  concerns  thereof. 

The  following  were  the  facts  of  the  case:  Sir  Bichard  Lucy, 
Bart.,  by  his  will,  in  the  year  1667,  "  gave  201.  a  year  for  ever,  out 
of  certain  of  his  manors,  to  be  employed  for  the  erecting  and 
maintaining  of  a  free  school  in  Broxbourne,  in  the  county  of  Hert- 
ford, for  teaching  the  poor  children  of  Broxbourne  'to  read  and 
write  English;'  the  said  school  to  be  ordered  in  such  manner  as  he 
had  directed  to  his  brother  Francis  Lucy,  whom  he  appointed  to 
nominate  the  schoolmaster,  and  after  his  death  his  son-in-law.  Sir 
John  Monson,  and  his  heirs,  so  long  as  they  should  be  owners 
of  Broxbourne  House,  but  in  case  Sir  John  Monson  or  his  heirs 
should  sell  the  same,  then  by  his  (the  said  Sir  John  Lucy's)  heirs ;  '* 
and  by  the  will  a  power  was  given  to  distrain  for  the  yearly  sum 
of  20Z.,  whenever  the  same  should  be  in  arrear.  Sir  John  Lucy 
died  shortly  after  the  date  of  his  will,  whereupon  a  dwelling-house 
and  a  school-room,  capable  of  accommodating  about  thirty  children, 
were  built  by  the  direction  of  the  testator's  brother,  Francis  Lucy, 
on  a  piece  of  freehold  ground  belonging  to  Sir  John  Lucy's  estate 
at  Broxbourne,  but  the  house  had  been  greatly  enlarged  and 
improved  within  the  last  thirty  years.  From  the  time  of  the 
establishment  of  the  charity  to  about  the  year  1885.  the  school-room 
had  been  invariably  used  for  the  instruction  of  poor  children  of  the 
parish  of  Broxbourne,  as  directed  by  Sir  John  Lucy's  will,  and  the 
dwelling-house  was  appropriated  for  the  residence  of  the  master  of 
the  school,  and  the  defendant  Francis  Hill,  the  present  master  of 
the  school,  was  appointed  by  Lord  Monson.  Broxbourne  House 
and  estate,  which  comprised  about  five-sixths  of  the  parish,  were 
sold  by  John  Lord  Monson  to  Jacob  Bosanquet  in  1789 ;  and  on 
his  death,  the  same  came  to  his  eldest  son,  George  Jacob  Bosanquet, 
the  other  defendant,  by  descent,  who  took  up  his  residence  in  the 
parish  in  1880.     The  objects  of  the  charitable  bequests  had,  for  a 
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Long    series  of  years,  been  considered  to  be  the  male  children  of        A.-G. 
poor  persons,  being  parishioners  of  the  said  parish,  and  the  relator   bosanquet. 
had  been  an  inhabitant  of  Broxbourne  for  ten  years  past,  and  was 
the  owner  of  property  in  that  parish.     From  the  year  1801,  when 
t^rancis  Hill  was  appointed  the  schoolmaster,  to  the  year  1885,  the 
number  of  poor  children  attending  the  school  averaged  from  about 
six  to  twelve ;  and  the  rent-charge  of  20Z.  had  of  late  years  been 
generally  a  good  deal  in  arrear.     In  addition  to  the  poor  scholars, 
the  master  had,  for  many  years  past,  been  in  the  habit  of  receiving 
at  the  school  (as  his  predecessor,  Thomas  Hill,  was  accustomed  to 
do  before  him,)  other  scholars  or  pupils  for  remuneration,  some  of 
whom   boarded    in   his   house;  but  since  Easter,  1835,  no  poor 
children  of  the  parish  of  Broxbourne  had  been  instructed  upon  the 
premises  appropriated  for  the  purpose  of  the  free  school,  the  whole 
of  those  premises  having,  since  that  time,  been  exclusively  used  by 
the  master  for  the  reception  and  instruction  of  his  private  scholars 
and  pupils.     The  defendant  Bosanquet  was  a  trustee  of  certain  alms 
buildings,  situate  not  far  from  the  free-school  house,  and  containing 
a   large   room,  called   the  chapel-room,  which  was  conveniently 
adapted  for  the  purposes  of  a  school,  and  had  been  before  used  for 
a  Sunday  school,  and  also  used  occasionally  before  as  a  day  school ; 
and  about  Easter,  1885,  the  defendant  Bosanquet  gave  permission 
for  the  chapel-room  to  be  used  temporarily  as  an  additional  school- 
room for  the  purposes  of  the  free  school,  and  proposed  to  the  master, 
Francis  Hill,  that  he  should  appoint  an  additional  teacher  for  the 
purpose  of  educating  the  poor  free  scholars  attending  *the  chapel-       [  ♦45  ] 
room,  and  should  pay  the  20^.,  the  amount  of  his  salary,  to  such 
additional  teacher.     Such  proposal  having  been  assented  to  by 
Francis  Hill,  a  person  qualified  to  discharge  the  duties  of  such 
additional  teacher  was  proposed  to  Francis  Hill  by  the  said  defendant 
Bosanquet,  for  his  approval,  and  afterwards  approved  by  the  former. 
In  consequence  of  Francis  Hill's  salary  being  in  arrear  for  the  last 
two  years,  the  expenses  of  the  teacher  had  been  borne  and  paid  by 
the  defendant  Bosanquet,  who  had  also,  at  his  own  expense,  pro- 
vided books,  stationery,  desks,  and  other  conveniences,  and  coals, 
for  the  purposes  of  the  school.     After  the  free  school  was  removed 
to  the  chapel-room,  gratuitous  instruction  was  extended  to  the 
children,  generally  of  the  poorer  classes,  living  in  Broxbourne  and 
its  neighbourhood.     The  number  of  poor  children  latterly  instructed 
at  the  chapel-room  amounted  to  about  forty,  and  came  principally 
from  Broxbourne  parish,  the  others  being  the  children  of  poor 
B.R. — VOL.  Lix.  88 
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A.-G.  inhabitants  of  Nazing  and  Wormley,  adjoining  parishes.  The 
BosAKQUBT.  defendant,  Francis  Hill,  bad,  at  his  own  expense,  laid  oat  between 
700Z.  and  800Z.  in  repairing  the  said  free-school  house,  in  which  he 
resided,  the  same,  previously  to  such  repairs  being  effected,  being 
in  a  poor  and  dilapidated  condition.  There  was  no  provision  for 
the  repairs  of  the  school-house  and  premises,  nor  any  provision  for 
the  support  of  the  master  of  the  school,  beyond  the  school-house, 
and  the  rent-charge  of  202. ;  and  the  school,  at  no  former  period, 
had  been  more  efiSciently  conducted  than  at  the  time  of  filing  the 
information,  and  the  poor  of  the  neighbourhood  had  never  before 
had  such  opportunities  of  receiving  instruction. 

The  information  contained  charges  of  concert  between  the  defen- 
dants, to  support  and  defend  the  abuses  alleged  therein,  and  a 
charge  that  Francis  Hill  was  acting  entirely  under  the  advice  and 
direction  of  the  other  defendant  and  his  solicitor,  and  was  indem- 
nified by  the  other  defendant,  with  respect  to  all  the  matters 
complained  of,  and  relating  to  the  charity. 

A  letter,  dated  the  18th  of  March,  1886,  and  written  and  sent  by 
the  relator  about  that  time  to  the  defendant  Bosanquet,  was  given 
in  evidence,  and  contained  intemperate  language,  and  charges 
against  the  defendant  of  base  misconduct  on  his  part  in  the  pro- 
ceedings to  which  he  had  been  a  party,  and  by  means  whereof  the 
poor  children  were  instructed  at  the  chapel-room  instead  of  the 
school -room,  and  the  master  had  been  allowed  to  retain  the  use  of 
the  school-house  for  his  boarders  and  private  scholars. 

Mr,  Treslove  and  Mr.  Metcalfe  appeared  in  support  of  the 
information. 

Mr.  Knight  Brace^  Mr.  J.  Wigram^  and  Mr.  Lqftus  Wigranif 

for  the  defendants. 

The  following  cases  were  cited:  The  Attorney-General  v. 
Hartley  (i).  In  re  Berkhampstead  School  (2),  The  Attomey-Genrral 
V.  Smythies  (3). 

The  Lobd  Chancellor  : 

On  a  former  day  I  disposed  of  the  case,  so  far  as  relates  to  the 
defendant  George  Jacob  Bosanquet ;  and  again,  on  looking  over  the 
pleadings  and  the  evidence,  I  think  it  is  one  of  the  most  extravagant 
cases  I  ever  saw  brought   against   any  individual.    It  appears, 

(1)  22  R.  R.  167  (2  Jac.  &  W.  383).  (3)  45  R  R.  24  (2  My   &  Cr.  13o). 

(2)  13  R.  R.  43  (2  V.  &  B.  134). 
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that   vvben  Mr.  Bosanquet  came  into  the  parish,  he   found  this        a.-g. 
charity  existing  there;  but  he  certainly  found   the  poor  people    bosakqukt. 
deriving  very  little  benefit  from  it.    It  appears,  that  the  master, 
who  received  20L  a  year  for  instructing  the  poor  children  in  reading 
and  i^riting,  to  a  certain  extent  performed  that  duty.     He  lived  in 
the   house  appropriated  to  that  purpose,  and  he  received  certain 
pupils ;  but  it  appears,  that  the  number  of  poor  children  averaged, 
I  think,  from  six  to  ten,  or  from  six  to  twelve.    Very  little  advantage, 
therefore,  was  derived  by  the  poor  people  of  that  parish.     Mr. 
Bosanquet,  in  the  first  instance,  was  naturally  anxious,  living  in  a 
parish  of  so  large  a  proportion  of  which  he  was  the  proprietor,  to 
extend  to  the  poor  people  the  benefits  of  instruction.    He  had  to 
contend  with  a  master  in  possession  of  the  house,  over  whom  he 
had  no  controul,  and  who  was   certainly  very  inadequately   per- 
forming  his  duty  to  the  poor  of  the  parish;    and   it    appears, 
that    he    did    that    which,   in    the    result,   has    turned    out    to 
be    highly   beneficial   to   the  parish.     It  appears,  that  he,  very 
probablj'  by  his  interference,  *induced  the  master  to  give  up  his        [  •^e  ] 
20/.  a  year,  and  removed  the  school  to  another  place,  called  the 
chapel-room,  which  was  the  place  where  it  was  carried  on  at  the 
time  the  original  information  was  filed,  because  it  was  found  that 
the  room  in  the  school-house  was  not  adequate  to  receive  the 
number  of  children  that  were  sent  to  the  school,  and  that  a  larger 
place  was  required.    Another  person  was  appointed  to  instruct  the 
children,  against  whom  this  information  rather  attempts  to  raise 
the  inference,  than  alleges  or  proves,  that  he  is  incompetent  for  the 
office  to  which  he  has  been  appointed — not  alleging,  and  certainly 
not  proving,  that  the  party  is  incompetent  to  perform  those  duties, 
but  wishing  the  fact  to  be  inferred  from  the  allegation  contained  in 
the  information,  that  he  has  been  a  day  labourer.     Now,  if  the 
party  be  competent,  the  circumstance  of  his  not  having  had  the 
benefit  of  a  better  education,  and  of  his  having  been  employed  in 
the  laborious  duties  of  a  day  labourer,  only  adds  to  the  merit  of  the 
individual,  who,  with  all  these  disadvantages,  has  qualified  himself  for 
the  office  he  fills.     There  is  no  proof  that  he  is  not  qualified ;  and  I 
think  the  presumption  is  that  he  is  perfectly  well  qualified,  because 
the  relator  has  entirely  abstained  from  adducing  any  evidence  that  he 
is  not.     I  must,  therefore,  assume,  that  that  part  of  the  case  entirely 
fails ;  for  I  do  not  understand  that  any  evidence  is  given  disputing 
the  qualification  of  Mr.  French,  who  is  instructing  the  poor  children. 
Then   the  case  stands  thus :   that  Mr.   Bosanquet  appoints  a 

88—2 


596  1841.     CH.     11  L.  J.  CH.  46.  [bol 


A.-G.  master,  or  caasee  a  master  to  be  appointed,  whom  I  most  assume 
BosANQUET.  to  be  qualified ;  and  beyond  all  doubt  this  is  done  through  the 
instrumentality  of  Mr.  Bosanquet,  who  is  not  in  a  situation  to 
make  the  appointment,  not  being  connected  with  the  charity,  and 
therefore  it  is  done  only  for  the  benefit  of  the  parish.  It  is  entirely 
gratuitous,  and  only  to  be  attributed  to  a  desire  to  promote  the 
benefit  of  the  poor  parishioners.  He  first  of  all  obtains  the  ose  of 
a  room  which  is  larger  than  the  school-house,  and  that  being 
obtained,  he  provides  the  means  himself  of  fitting  up  the  room  for 
the  purpose  of  having  education  carried  on.  The  result  of  which 
is,  that  in  that  parish,  instead  of  between  six  and  ten,  the  average 
number  of  free  scholars  previously  instructed,  there  are  now  between 
forty  and  fifty  children  deriving  the  benefit  of  instruction.  And  in 
addition  to  the  parish  having  that  advantage,  those  who  are  not  in 
the  situation  of  receiving  instruction  as  matter  of  charity,  have  the 
advantage  of  instruction,  in  such  a  form  as  they  are  willing  to 
obtain  it  for  their  children  from  the  master,  who  lives  in  the  honse 
belonging  to  the  school.  The  result,  therefore,  to  the  parish  is, 
that  there  is  a  school  by  Mr.  Hill,  giving  instruction  to  children 
whose  parents  are  in  a  situation  of  life  to  pay  for  their  education, 
and  forty  or  fifty  children  have  the  benefit  of  free  instruction, 
through  the  aid  and  instrumentality  of  Mr.  Bosanquet.  And  this 
relator  thinks  this  a  proper  case,  or  rather,  (for  I  will  not  say  that 
any  one  can  think  it  a  proper  case,)  he  files  an  information,  from 
the  beginning  to  the  end  charging  Mr.  Bosanquet  with  having  done 
this  for  views  personal  to  himself,  when,  from  the  evidence,  it 
appears  that  he  had  not  any  object  in  view  but  the  benefit  of  the 
parish.  A  more  discreditable  proceeding,  as  far  as  Mr.  Bosanquet 
is  concerned,  I  have  never  seen.  I  have  before  said,  that  upon  that 
ground,  independently  of  the  want  of  connexion  of  Mr.  Bosanquet 
with  this  charity,  this  information  must  be  dismissed,  with  costs, 
as  regards  that  gentleman. 

With  regard  to  Mr.  Hill,  I  have  had  much  more  doubt,  because 
it  is  impossible  to  say  that  this  charity  has  been  administered, 
either  before  the  time  when  Mr.  Bosanquet  lived  there,  or  since 
that  time,  in  a  way  which  is  creditable  to  Mr.  Hill,  the  master. 
Mr.  Hill,  having  received  the  appointment,  (from  whatever  source 
he  derived  the  appointment,  is  not  now  a  matter  of  inquiry,)  was 
put  in  possession  of  the  house  devoted  to  the  purposes  of  the 
charity,  and  he  had  202.  a  year,  the  utmost  extent  to  which  the 
income  of  the  charity  could  be  carried,  being  a  rent-charge  of  20L 
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a.  year,  not  capable  of  being  increased.     Commencing  the  history         a.-g. 
of  this  charity  at  the  time  at  which  the  evidence  begins,  no  doubt    bosanqukt 
the  charity  was  all  but  lost  to  the  parish, — and  lost  to  the  parish 
from  a  cause  which,  in  my  experience  in  this  Court,  I  have  found 
continually  operating  to  the  prejudice  of  these  charities,  namely,  by 
the  master  taking  scholars  into  his  own  house,  which  has  the  effect 
of  giving  him  an  interest  almost  ^always  adverse  to  the  interest  of       [  *47  ] 
those  who  are  entitled  to  the  benefit  of  the  charity  in  the  shape  of 
instruction.     That  has  frequently  been  the  subject  of  observation 
in  this  place ;  and  I  do  think  it  is  unfortunate  that  so  much  indul- 
gence has  been  shown  to  the  schoolmasters  who  are  found  in  that 
situation.    Undoubtedly,  great  indulgence  has  been  shown,  when  it 
appears  that  from  long  habit,  from  consent,  and  from  the  concur- 
rence of  those  who  have  the  power  of  administering  and  superin- 
tending the  charity,  such  a  practice  had  been  permitted ;  and  no 
doubt  it  would  be  matter  of  hardship  towards  any  individual,  at 
once  to  alter  the  establishment,  so  as  to  preclude  him  from  deriving 
a  benefit  which  may  have  formed  part  of  his  object  in  accepting  his 
office,  and  from  which  he  has  derived  the  means  of  subsistence 
during  the  time  he  has  been  master,  more  particularly  when,  with  a 
view  to  carry  on  that  source  of  emolument  to  himself,  he  has 
expended  a  considerable  sum  of  money  in  the  improvement  of  the 
house,  which  he  could  not  be  expected  to  have  done,  if  he  had 
looked  forward  to  a  time  when  he  should  be  deprived  of  that  benefit. 
I  think,  in  the  Manchester  School  case,  I  had  occasion  to  consider 
that  subject ;  and  although  I  never  doubted  that  great  injury  arose 
to  the  charity  from  that  state  of  things,  yet  looking  at  what  had 
been  done  by  my  predecessors,  I  did  not  feel  myself  justified  in 
putting  an  end  to  that  liberty,  the  schoolmaster  having  expended  a 
considerable  sum  in  adapting  the  house  to  that  mode  of  enjoying 
the  appointment  which  he  had  received.     But  certainly  in  this  case 
the  charity  was  all  but  extinct.    When  there  were  only  six  or  ten 
children  out  of  a  parish,  which  it  now  appears  will  produce  forty 
or  fifty  such  individuals,  capable  of  receiving  the  benefit  of  the 
charity,  it  can  hardly  be  said  to  have  existed  for  any  beneficial  pur- 
pose.    Whether  it  commenced  with  the  present  master,  does  not 
appear;  but  I  find,  that  the  present  master  was  in  the  habit  of 
confining  the  objects  of  the  charity  to  those  who  were  legally  settled 
under  the  poor  law  in  the  parish.     He  might  as  well  have  adopted 
any  other  description  of  individuals  as  the  proper  objects  of  the 
charity.    But  that  might  not  have  been  his  own  rule :  he  might 
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A.-G.  have  found  it  established  before  he  came  there,  but  it  is  undoubtedl v 
BosANQUET.  ai^  abuse,  and  calculated  to  deprive  the  parish  of  the  benefit  of  the 
charity,  whosoever  may  have  introduced  it.  Under  these  circum- 
stances, the  question  is,  what  shall  be  done  with  regard  to  Mr.  Hill  ? 
and  in  considering  that,  I  think  it  is  my  duty  not  to  consider  what 
is  the  best  mode  of  executing  the  trusts  of  this  charity,  but  in  what 
way. the  parish  will  derive  benefit  from  any  interference  on  the 
part  of  the  Court ;  because,  although  it  is  necessary  that  the  Court 
should  hold  a  pretty  strict  hand  over  trusts  of  this  description,  to 
prevent  their  being  the  subjects  of  abuse,  it  is  the  first  duty  of  the 
Court  to  take  care  that,  in  carrying  out  that  principle,  injury  is  not 
done  to  those  who  are  the  objects  of  this  charity. 

Now,  I  cannot  suggest  to  myself  any  mode  in  which  this  Court 
could  advantageously  interfere,  under  the  circumstances,  so  as  to 
benefit  the  parish,  by  extending  the  objects  of  this  charity.  Sup- 
posing I  were  to  interfere,  and  to  declare  that  the  master  was  to 
receive  these  free  scholars  at  his  house :  I  do  not  find  any  evidence 
in  the  case  that  he  has  refused  to  do  so,  although  certainly  his 
interest  is  not  to  receive  free  scholars  at  his  house.  Nor  do  I 
believe  that  it  would  be  advantageous  to  the  poor  children  to  go  to 
his  house,  where  they  would  have  to  go  to  an  unwilling  master 
(considering  that  the  presence  of  those  free  scholars  interferes  with 
the  other  pursuits  that  he  has),  instead  of  going  to  a  school,  which 
I  must  suppose  to  be  a  well  established  and  a  well  conducted 
school,  where  the  free  scholars  are  regularly  received  and  instructed; 
that  is  all  I  could  declare.  I  could  only  declare,  that  such  was  his 
duty ;  but  he  says,  that  he  never  has  refused  to  receive  them,  but  a 
system  has  been  established  which  has  entirely  drawn  the  poor 
children,  desirous  of  instruction,  to  another  place  in  the  same 
parish,  where  they  receive  instruction.  Then,  I  find,  that  the 
whole  income  of  the  charity  is  applied  to  purposes  of  education, 
but  that  he  does  not  perform  the  duty  himself.  The  personal 
superintenden  ce,  of  which  Mr.  Hill  speaks,  must,  I  think,  be  con- 
sidered as  of  very  little  value,  but  I  have  no  doubt,  that  the 
superintendence  of  Mr.  Bosanquet  is  much  more  valuable  to  the 
poor  children.  Therefore,  I  consider,  that  Mr.  Hill  is  in  possession 
of  the  school -house,  which  he  is  employing  for  purposes  of  his  own ; 
1^  *4g  J  though,  undoubtedly,  *the  result  has  been  beneficial  to  the  parish, 
as  tending  to  the  education  of  those  who  do  not  wish  to  be  con- 
sidered as  objects  of  eleemosynary  education.  Then  what  I  am 
asked  to  do,  I  cannot  accede  to,  without  feeling  that  I  should  be 
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doing  injury  to  the  parish.     I  think,  under  the  circumstances,  the        A..G. 
coarse  which  the  Master  of  the  Bolls  has  adopted,  in  the  cases    bosak'qubt 
whicli  have  been  referred  to,  is  very  wise  and  prudent,  and  quite 
consistent  with  the  duty  of  the  Court,  that  is,  to  withhold  its  inter- 
ference, where  it  feels  that  its  interference  would  be  otherwise  than 
useful.     And  this  course  is  not  only  beneficial  to  the  objects  of  the 
charity  in  the  particular  case,  but,  I  think,  it  is  of  great  importance 
in  deterring  persons  from  bringing  these  cases  forward,  when  they 
could  not  by  possibility  have  the  benefit  of  the  charity  in  view.     If 
the  Court  feels  that  it  cannot  now  interfere,  so  as  to  promote  the 
benefit  of  those  who  are  the  proper  objects  of  the  charity,  it  must 
have  been  at  least  equally  apparent  to  those  who,  being  familiar 
with  the  transactions  to  which  this  information  relates,  must  have 
had  to  consider  that  before  the  information  was  filed ;  and  I  can 
conceive  nothing  more  prejudicial  to  the  objects  of  these  charities, 
than  to  hold  out  to  those  who  may  wish  to  put  themselves  in  the 
situation  of  relators,  or  may  wish  to  have  the  conduct  of  an  infor- 
mation, that  if  they  can  find  any  single  deviation  from  the  strict 
line  of  duty  prescribed  in  the  foundation,  they  are  safe  in  bringing 
it  before  the  Court,  without  reference  to  the  benefit  which  the 
objects  of  the  charity  may  derive  from  the  exercise  of  the  jurisdic- 
tion of  this  Court.    That  might  lead  to  a  question  with  regard  to 
the  costs  of  the  information,  as  far  as  regards  the  defendant  Hill. 
If,  from  looking  at  the  pleadings  and  the  evidence,  and  taking  as 
correct  a  view  as  I  have  been  able,  of  the  whole  transactions  from 
the  commencement  of  the  time  to  which  this  information  relates,  I 
could  satisfy  myself  that  the  relator  had  acted  in  error — that  he 
had  supposed  that  he  was  doing  a  benefit  to  the  parish,  and  that  he 
thought  it  was  his  duty,  as  an  individual,  to  come  forward  to  pro- 
tect the  poor  objects  of  the  charity  for  their  benefit ;  then,  however 
difiScult  it  might  be  to  suppose  that  any  man  should  come  to  such 
a  conclusion,  I  should  be  unwilling  to  deter  others  from  bringing 
proper  cases  before  the  Court,  by  subjecting  him  to  pay  the  costs  of 
these  proceedings.     But  when  I  see  that  from  the  beginning  to  the 
end,  he  could  not  possibly  have  had  the  benefit  of  the  objects  of  the 
charity  in  view,  but  that  it  was  merely  the  gratification  (and  the 
very  language  of  the  information  shows  that) — that  it  was  merely 
the  gratification  of  an  ill  spirit  towards  those  who  are  made  the 
defendants  in  this  information, — and  when  I  cannot  ascribe  the 
filing  of  this  information  to  any  object  tending  to  the  benefit  of 
those  who  are  the  objects  of  the  charity,  but  to  the  gratification  of 
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private  feeling,  I  think  it  is  the  duty  of  the  Court  to  deter  other 
parties  from  embarking  in  such  a  speculation.  It  is  clear,  that  if  I 
were  to  give  the  costs  of  this  information,  it  must  destroy  the 
charity  for  years  to  come,  for,  however  small  the  costs  of  the  infor- 
mation might  be  (the  costs  of  this  information  cannot  be  small,) — 
but  however  small  the  costs  of  the  information  might  be,  yet,  when 
they  are  to  be  paid  out  of  an  income  of  20/.  a  year,  it  is  quite  clear 
that  it  would  absorb  the  whole  income  of  the  charity  for  many 
years  to  come.  In  such  cases,  therefore,  it  is  the  duty  of  the  party 
to  apply  to  the  Court  in  the  cheapest  way  he  can,  and  that  only  in 
a  case  where  it  is  clear  that  there  is  to  be  some  benefit  derived  to 
the  objects  of  the  charity  by  the  interference  of  the  Court.  In  the 
present  case,  I  think,  it  is  apparent  that  no  such  object  could  have 
influenced  the  relator ;  and  I  think  it  is  my  duty,  stating  what  I 
have  stated,  with  reference  to  the  conduct  of  Mr.  Hill,  to  dismiss 
this  information,  with  costs,  as  against  both  defendants.  But  I  do 
not  wish  to  part  with  this  case  without  the  reasons  for  the  course  I 
have  taken  appearing  upon  the  order  itself,  that  it  may  not  here- 
after be  said,  that  upon  this  case  being  brought  before  the  Court, 
the  Court  refused  to  interfere,  and  sanctioned  what  has  taken  place 
in  this  parish.  I  propose  that  the  order  shall  be  prefaced  by  this 
statement :  ''It  appearing  that  the  whole  of  the  20/.  per  annum  has 
been  paid  by  the  defendant  Hill,  for  the  purposes  of  the  charity, 
and  that  a  place  is  now  appropriated  and  used  for  the  teaching  of 
the  poor  children,  the  objects  of  the  charity,  more  convenient  than 
the  school-house,  occupied  by  the  defendant  Hill,"  I  dismiss  the 
information,  with  costs. 


1841. 
July  30. 

Lord 

Ltndhubst, 

L.C. 

[62] 


BATT  V.  ANNS, 

(11  L.  J.  Ch.  62.) 

A  testator  bequeathed  as  follows:  ''  I  leave  T.  B.  under  the  protectioii 
of  my  wife  A.  P.,  to  be  by  her  apprenticed  and  taken  care  of,  and  to  be 
provided  for  to  the  best  of  her  judgment,  as  long  as  the  said  A.  P.  remains 
unmarried : "  Held,  that  T.  B.  was  entitled  to  i^iaintenance  out  of  the 
testator's  estate. 

The  question  in  this  case  was,  whether  the  plaintiff  was  entitled 
to  have  maintenance  provided  him  out  of  the  testator's  estate, 
under  the  following  bequest,  viz.  "  I,  Thomas  Parham,  give  and 
bequeath  to  my  wife,  Ann  Parham,  whom  I  make  my  sole  executrix 
of  this  my  last  will  and  testament,  the  whole  of  my  personal 
property,  wheresoever  and  whatsoever,  as  long  as  the  said  Ann 
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Parham  remains  nnmarried.  If  the  said  Ann  Parbam  marries 
a^ain,  she  shall  pay,  or  cause  to  be  paid,  to  my  illegitimate  child, 
Thomas  Batt,  the  sum  of  1,200Z.,  of  lawful  money  of  Great  Britain, 
on  the  day  of  her  marriage.  I  also  leave  the  said  Thomas  Batt 
under  the  protection  of  the  said  Ann  Parham,  to  be  by  her 
apprenticed  and  taken  care  of,  and  to  be  provided  for  to  the  best 
of  her  judgment,  as  long  as  the  said  Ann  Parham  remains 
unmarried." 

Mr.  O.  Richards  and  Mr.  Chandless  appeared  for  the  defendant 
Ann  Parham ;  and 

Mr.  Roll  for  the  plaintiff  T.  Batt. 

The  Lord  Chancellor,  after  stating  the  will,  said,  that  after  the 
decisions  in  Foley  v.  Parry  (i)  and  Kilvington  v.  Gray  (2),  it  was 
impossible  to  say  that  the  testator^s  will  did  not  entitle  the  plaintiff 
to  the  interposition  of  the  Court,  for  the  purpose  of  obtaining  a 
maintenance  out  of  the  testator's  estate ;  that  the  only  difficulty  of 
exercising  the  jurisdiction  arose  from  not  accurately  knowing  the 
extent  of  the  gift ;  that  a  testator  might  undertake,  if  he  chose,  to 
discharge  the  debt  of  maintenance  in  favour  of  an  illegitimate 
child ;  that  in  the  present  case,  the  testator  had  marked  the  limit 
of  his  intended  provision  for  the  plaintiff ;  and  the  difficulty  that 
existed  in  Foley  v.  Parry  was  not  found  in  the  present  case. 

The  decree,  amongst  other  things,  directed  a  reference  to  the 
Master  to  ascertain  the  property  df  the  testator  at  the  time  of  his 
death,  and  of  the  application  thereof  by  the  defendant ;  and  what 
was  the  surplus  after  payment  of  the  testator's  debts;  but  his 
Lordship  said,  that  no  direction  for  maintenance  could  at  present 
be  made,  inasmuch  as  it  might  possibly  be  found  that  there  was 
no  surplus  estate. 


Batt 
t?. 

Anns. 


BEOWNE  V.  BROWNE. 

(11  L.  J.  Ch.  57-^9;  S.  C.  5  Jur.  1053.) 

A  testator  having  left  his  son  10,000/.  by  his  will,  expressed  an  intention 
verbally  of  settling  10,000/.  stock  on  the  son's  marriage,  and  then  became 
insane.  The  marriage  took  place,  and  the  10,000/.  stock  was  purchased 
out  of  the  testator's  monies,  and  settled  accordingly.  The  testator  then 
had  a  lucid  interval,  and,  on  being  told  of  the  transaction,  did  not 
disapprove  thereof.  He  afterwards  became  irreooyerably  limatic:  Held, 
iirst,  that  the  testator  confirmed  the  settlement  upon  his  son  by  not 


1841. 
Nor.  13. 

Shadwbll, 
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(1)  39  E.  E.  163  (2  My.  &  K.  138). 


(2)  51  E.  E.  250  (10  Sim.  293). 
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Bbowke  expressing  any  disapprobation  during  this  lucid  interval ;  and.  secondly, 

t*.  that  the  evidence  did  not  prove  that  the  settlement  of  the  10,000/.  vas  an 

Bbownb.  ademption  of  the  legacy. 

By  a  decree  on  the  hearing  of  this  caase,  it  was  referred  to  the 
Master,  to  take  an  account  of  the  estate  of  the  testator.  The 
Master  reported  that  the  testator,  Augustas  Browne,  by  his  will, 
dated  the  28th  of  October,  1829,  after  appointing  his  son,  P.  A. 
Browne,  and  Barwell  Browne,  and  another  who  disclaimed, 
executors  of  his  will,  and  after  making  a  disposition  of  certain 
stock  in  favour  of  his  wife  for  life,  and  afterwards  two-thirds  to  his 
son,  Philip  Augustus  Browne,  and  one-third  between  his  two 
daughters,  Anne  Browne  and  Margaret  Williamson,  and  after 
stating  that  he  had  recently,  on  the  marriage  of  his  daughter 
Margaret,  advanced  her,  as  a  marriage  portion,  the  sum  of  10,000/., 
in  order  to  place  his  son  P.  A.  Browne  and  his  daughter  Anne  on 
an  equal  footing  with  Margaret,  gave  to  each  of  them,  P.  A.  Browne 
and  Anne  Browne,  the  sum  of  10,000Z. ;  and  the  testator  gave  the 
residue  of  his  estate,  in  equal  portions,  between  his  three  children. 
The  Master  found  that  the  testator  died  in  January,  1836 :  that  in 
March,  1881,  P.  A.  Browne  was  desirous  of  making  a  proposal  of 
marriage  to  his  present  wife,  upon  which  the  testator  intimated  to 
him  that  he  would  make  a  settlement  of  10,0002.  stock  upon  his 
marriage ;  and  that  he  had  no  doubt  he  would  make  up  his  income 
to  1,000Z.  per  annum :  that  upon  the  application  of  Colonel  St.  Clair, 
a  mutual  friend  of  the  testator  and  of  Sir  Charles  Rich,  the 
intended  bride's  father,  the  testator  stated,  that  he  would  imme- 
diately settle  upon  his  son  the  sum  of  10,000^,  SL  per  Cent,  stock, 
and  that  he  would  make  up  the  income  equal  to  1,0001.  per  annum ; 
and  that  should  his  son  and  his  intended  wife  find  themselves 
straitened,  he  might  be  inclined  to  increase  the  allowance :  that  the 
testator  frequently  expressed  to  Barwell  Browne  his  intention  of 
settling  10,000Z.  upon  his  son  on  his  marriage :  that  in  April,  1831, 
before  the  settlement  could  be  finally  arranged,  the  testator  became 
of  unsound  mind,  and  incapable  of  managing  his  a£fairs ;  and  that 
he  was,  under  proper  medical  advice,  separated  from  his  family, 
and  placed  under  the  care  of  Dr.  Willis :  that  Barwell  Browne, 
knowing  it  had  been  the  intention  of  the  testator  to  make  such 
settlement  of  the  sum  of  10,000Z.  stock,  and  being  aware  of  what 
had  passed  between  the  testator  and  Col.  St.  Clair,  and  that  the 
same  had  been  communicated  to  Sir  Charles  Rich,  purchased,  with 
the  sum  of  8,4122. 10^.,  part  of  the  money  belonging  to  the  testator, 
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the  sum  of  10,000L,  8/.  per  Cents.,  which  sum  was  accordingly      Bbownb 

transferred  into  the  names  of  Barwell  Browne  and  William  Rich,      beownk. 

as  trustees,  under  an  indenture  of  settlement,  dated  the  9th  of  May, 

1831,  made  upon  the  marriage  of  P.  A.  Browne  :  that  the  marriage 

vras  solemnized  on  the  2nd  of  June,  1881 :  that  in  the  month  of 

October,  1881,  the  testator  had  almost  recovered  from  his  unsound 

state  of  mind,  and  was  then  perfectly  capable  of  understanding  and 

attending  to  matters  of  business :  that  Barwell  Browne  informed 

the  testator  of  the  arrangement  respecting  the  settlement  upon  the 

marriage  of  his  son,  and  the  testator  had  fully  understood  the 

transaction,  and  did  not  ^dissent  from  or  express  any  disapprobation       [  *'58  ] 

of  the  aforesaid  purchase  of  10,000Z.  stock ;  and  that  the  testator 

approved  of  the  settlement :  that  the  testator  had  a  relapse  towards 

the  end  of  the  year  1881,  and  in  the  spring  of  1882  was  considered 

irrecoverable :  that  a  commission  of  lunacy  was  issued  against  him 

on  the  8rd  of  May,  1884,  under  which  he  was  found  of  unsound 

mind  from  the  1st  of  January,  1882 ;  and  he  continued  to  be  of 

unsound  mind  till  his  death :  that  P.  A.  Browne  had  retained  out 

of  the  testator's  estate  the   sum  of   1,587Z.  lOs.  only,   in  part 

satisfaction  of  the  legacy  of  10,000Z.,  it  being  contended,  on  the  part 

of  the  legatee  (i),  that  the  sum  of  8,4122.  10«.,  so  advanced  for  the 

benefit  of  P.  A.  Browne,  must  be  considered  as  part  satisfaction 

of  the  10,0002.  bequeathed   to  him   by   the   testator's  will,  but 

that  P.  A.  Browne  had,  by  his  state  of  facts,  charged,  that  the 

said  sum  of  8,412Z.  10a.  was  due  to  him  on  account  of  his  legacy, 

and    had    been    improperly    divided    as    part    of    the   testator's 

residuary  estate,  to  be  paid  over  to  the  residuary  legatees ;  and  that 

the  sum  of  5,6082.  Gs.  6d,,  being  two-thirds  of  the  sum  of  8,412Z.  10«., 

ought  to  be  refunded   and  paid   to  the  said   P.  A.  Browne,  in 

satisfaction  of  the  legacy;   but  there  being  no  direction  in  the 

decree  for  him  (the  Master)  to  make  any  inquiry  respecting  the 

sum  of  8,4122. 10s.,  he  had  not  allowed  the  defendant's  state  of  facts. 

The  case  now  came  on  upon  further  directions,  and  upon  the 

petition  of  P.  A.  Browne,  praying  that  it  might  be  declared  that  the 

testator  approved  and  confirmed   the  application  of   the  sum  of 

8,4122.  lOs.  in  the  purchase  and  settlement  of  10,0002.  stock  upon 

his  marriage  ;  and  praying  that  he  might  be  declared  to  be  entitled 

to  the  legacy  of  10,0002.,  in  addition  to  the  sum  of  8,4122.  10/f. 

An  afSdavit  of  Colonel  St.  Glair,  which  accompanied  the  petition, 
confirmed  the  state  of  facts  contained  in  the  Master's  report  set 
(1)  Apparently  this  should  be  **  residuary  legatees." — F.  P. 
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Browne  forth  in  the  petition,  relating  to  the  conversations  which  took  place 
Bbowke.  between  him  and  the  testator  as  to  the  marriage  of  his  son,  and 
stated,  that  the  testator  frequently,  in  the  presence  of  him  and  Mrs. 
Bt.  Clair,  with  reference  to  the  distribution  of  his  property,  said, 
that  his  affairs  were  by  no  means  settled  ;  that  he  intended  to  alter 
his  will  very  much  in  favour  of  his  son ;  that  he  wished  each  of  his 
daughters  to  have  600Z.  a  year ;  and  that  the  rest  of  bis  property 
should  go  to  his  son. 

The  first  question  argued  was,  whether  the  fact  of  the  testator 
not  having  dissented  from  the  settlement  of  the  10,0002.  stock  when 
he  became  of  sound  mind,  could  be  construed  into  an  assent ;  and, 
secondly,  if  the  Court  should  consider  the  settlement  to  have  been 
confirmed,  whether  it  was  not  an  ademption  of  the  legacy. 

Mr.  Bethell  and  Mr.  Piggott,  for  the  petitioner,  upon  the 
question  of  ademption  of  the  legacy,  cited  Deheze  v.  Mann  (i), 
THmmer  v.  Bayne  (2). 

Mr.  Wakefield  and  Mr.  Toller,  for  Mrs.  Williamson  and  her 
daughter. 

Mr.  Ellis  for  Anne  Browne. 

Mr.  F.  J.  HaU  for  Barwell  Browne. 

The  Vice- Chancellor  : 

The  first  question  is,  whether  there  was  such  an  acquiescence  by 
the  testator  in  what  was  done  by  Barwell  Browne  as  to  make  it  the 
act  of  the  testator,  Augustus  Browne.  It  is  acknowledged,  he  could 
not  be  bound  at  the  time  of  the  marriage,  from  his  state  of  mind: 
a  difference,  however,  took  place  in  the  autumn  of  1831 ;  and 
it  appears,  from  his  nephew's  evidence,  that  his  state  of  mind  then 
was  materially  changed.  He  might  be  capable  of  attending  to 
matters  of  business,  though  not  quite  recovered;  and  if  so,  he 
might  be  supposed  to  approve,  because  he  did  not  disapprove.  I 
think  silence  gives  consent.  All  parties  allow  that  he  understood 
the  transaction ;  and  I  think  it  must  be  taken  that  he  confirmed  it. 

On  the  second  question,  I  think  there  is  no  ground  for  not  giving 
the  fairest  effect  to  this  evidence  of  Col.  St.  Glair.  There  is  no 
ground  for  supposing  inaccuracies  in  his  testimony;  and  I  most 
say,  that  there  is  nothing  on  the  face  of  the  will  that  makes  it  stall 

(1)  1  R.  E.  57  (1  Cox,  346).  (2)  6  R.  R.  173  (7  Ves.  50«}. 
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unlikely  to  have  so  happened  that  the  testator  would  have  expressed      Browne 
himself  as  Col.  St.  Glair  represents  him  to  have  done.    Upon  the     browmk. 
facse  of  the  will,  so  far  from  there  being  equality,  it  is  manifest 
to  me,  that  he  did  intend  the  most  marked  inequality  between  his 
son  and  his  two  *daughters.   By  the  settlement,  the  sum  of  10,000f .       [  •s^  ] 
stock  was  held  upon  these  trusts,  viz.  to  his  wife  for  life,  two-thirds 
of  it  to  his  son,  and  the  other  one-third  to  be  divided  between  his 
two  daughters.    Then,  the  testator,  by  his  will,  directs,  that  over 
and  besides  a  sum  of  6,000Z.  to  which  he  refers,  so  much  money 
shall  be  then  invested  as,  together  with  the  6,000Z.,  will  produce 
1,200Z.   per  annum:   then  the  testator  provides,  that  the  non- 
advancement  of  a  further  sum  to  Margaret  shall  not  affect  the 
others,  to  whom  he  gives  10,000Z.  each,  so  that  there  might  be  an 
equality  of  division.    Then  the  testator,  in  giving  the  residue,  gives 
it  subject  to  his  debts,  and  the  legacies  given  by  his  will,  or  which 
be  might  give  by  a  codicil  thereto.     This  distinctly  shows  that  he 
did  not  mean  a  final  arrangement  of   his  property — confirming 
Col.  St.  Glair's  statement  that  his  mind  was  unsettled,  that  being 
the  case  in  March,  1881.     The  marriage  of  the  son  was  set  on 
foot ;  and  then,  according  to  the  passage  about  the  conversation 
between  the  father  and  son,  it  is  natural  that  the  father  would,  in 
the  first  instance,  say,  '*  I  have  settled  10,000Z.  on  Margaret,  and  I 
will  do  the  same  to  you."     That  was  what  he  thought  would  be  the 
least  he  could  do ;  but  then,  it  appears,  it  was  not  all  he  meant  to 
do,  which  is  shown  by  his  referring  to  plate,  wine,  &c.     In  these 
conversations  with  Col.  St.  Clair,  the  testator  repeatedly  stated  that 
be  mtended  to  make  an  alteration  greatly  in  favour  of  his  son. 
Now,  these  conversations,  which  were  simultaneous  with  the  act 
said  to  be  done,  were  evidence  to  rebut  the  presumption  at  law ; 
and  the  testator,  so  far  from  meaning  that  the  advancement  should 
be  an  ademption,  declares  his  intention  to  increase  the  benefits 
to  his  son,  and  not  to  nullify  those  given  by  the  will.     I  think  it  is 
a  plain  case  for  saying,  that  the  conversations  with  the  testator  at 
the  time  of  the  advancement  are  sufficient  to  show  his  intention 
that  his  son  should  have  the  testamentary  benefit  at  least,  and  also 
the  other  advancement ;  this  is  therefore  no  case  of  an  ademption. 
I  had  occasion  lately  to  look  into  the  books  upon  civil  law,  as  to 
this  question  of  ademption,  which  has  always  been  said  to  emanate 
from  the  civil  law,  but  it  is  remarkable  how  very  few  passages 
in  the  civil  law  relate  to  the  subject. 
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1842.  HORLOCK  V.  SMITH- 

Feb,  19. 
(11  L.  J.  Ch.  157  ;  S.  C.  6  Jur.  478.) 

BttucK^V^C  ^  receiver  was  appointed  by  the  Court,  of  an  estate  which  had  been 

'    *  mortgaged  to  A.     By  a  decree,  dated  in  December,  1827,    the  receiver 

'-        -'  was  ordered  to  be   discharged,  and  to  pay  the  balance  in  his  ha&dtf 

to  A.  The  receiver  continued  to  receive  the  rents  until  1830,  bat  paid 
them  over  to  A.,  and  after  that  time  the  rents  were  paid  by  the  tenants 
to  A. :  Held,  that  the  possession  of  the  receiver,  after  December,  1827 » 
was  the  possession  of  A.;  and  that  therefore  A.  had  been  in  poMewon 
from  that  time. 

A  MORTGAGE  was  made  to  Jane  Priestly,  of  an  estate  for  l,000f« 
In  1821,  a  receiver  was  appointed  by  the  Court  of  this  estate,  and 
between  1821  and  1827,  no  interest  was  paid  to  her  in  respeet 
of  the  mortgage  money.  In  December,  1827,  a  decree  was  made 
in  several  causes,  affecting  this  and  other  property,  to  one  of  which 
J.  Priestly  was  a  party,  declaring  that  she  was  the  first  incum- 
brancer on  this  estate,  and  directing,  among  other  things,  that  her 
principal  and  interest  should  be  ascertained,  and  that  the  receiirer 
should  be  discharged,  pass  his  accounts,  and  pay  the  balance  in 
his  hands  to  her ;  and  that  on  such  payment  being  made,  his 
recognizances  should  be  discharged. 

It  appeared  by  the  report  of  the  Master,  made  in  porsuance 
of  this  decree,  that  the  receiver  had  paid  the  balance  accordingly, 
but  that  he  had  continued  to  receive  the  rents  until  Lady  Day,  18S0, 
which  he  paid  to  J.  Priestly ;  and  that  after  that  time  the  rents 
had  been  paid  by  the  tenants  to  her.  Upon  the  causes  coming  on 
for  further  directions  in  1837,  before  the  Lord  Chancellor,  on  the 
suggestion  that  the  accounts  ought  to  be  taken  with  annual  rests 
against  Jane  Priestly,  on  the  ground  that  there  was  no  arrear 
of  interest  at  the  time  she  entered  into  possession  of  the  estate, 
the  Master  was  directed  to  inquire  when  Jane  Priestly  entered 
into  possession  of  the  estate.  The  Master,  in  pursuance  of  this 
direction,  found  that  she  had  entered  into  possession  in  December, 
1827. 

An  exception  was  taken  to  the  report  on  this  point. 

Mr.  Cooper  and  Mr,  Keene,  for  the  exception,  argued,  first, 
that  as  the  facts  stated  in  the  report  were  before  the  Lord 
Chancellor,  it  must  be  presumed,  that  his  Lordship  had  concluded 
the  question,  and  decided  that  such  holding  of  the  receiver  was  not 
the  possession  of  the  mortgagee;  and,  secondly,  independently 
of  Buch  authority,  the  possession  of  the  receiver  could  not  be 
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considered   as    that  of    the   mortgagee.     They  cited   Thomas  v.      Hoblock 
J3rigstocke  (l) .  Smith. 

J/r.  Spnice  and  Mr.  Calvert,  for  the  report,  were  not  called  on. 

Knight  Bruce,  V.-C.  : 

The  common  meaning  of  the  expression,  and  the  meaning  in 
this  decree,  of  a  person  being  in  possession,  is,  when  rents  are  paid 
to  him,  or  by  his  order,  or  for  his  use.  Jane  Priestly  has  received 
the  rents  from  December,  1827,  and,  therefore,  has  been  in 
l>ossession  from  that  time. 


FEWSTER  V.   TURNER.  18*2. 

Dee.  14,  15, 
(11  L.  J.  Ch.  161—164;  S.  C.  6  Jur.  144.)  18. 

An  estate  was  put  up  to  sale  in  lots.    In  the  particulars  the  lots  were       wto»a m 
described  respectively  as  **  All  that,  &c.  comprising  Tjot  —  in  the  sale  v.-C. 

plan."  The  sale  plan,  circulated  at  the  auction,  represented  a  well  on  r  ^^^  -1 
liOt  4,  with  a  drain  and  pipe  conveying  the  water  from  the  well  through 
Lot  2  to  Lot  1.  The  plaintiff,  the  purchaser  of  Lot  1,  filed  his  bill  for 
specific  performance,  with  compensation  for  the  loss  of  the  water,  the 
vendor  having  conveyed  away  the  other  two  lots,  without  any  reservation 
to  the  plaintiff  of  a  right  to  the  flow  of  water  from  the  well :  Held,  that  the 
sale  plan,  accurately  describing  the  existing  state  of  the  property,  would 
not  carry  the  case  higher  than  a  view  of  the  property  by  the  purchaser. 
Decree  for  specific  performance,  without  compensation. 

The  claim  for  compensation  being  the  sole  cause  of  the  suit,  costs  were 
given  against  the  plaintiff. 

On  the  7th  of  September,  1887,  certain  adjoining  lands  and 
messuages  belonging  to  the  defendant,  were  put  up  to  sale  by  public 
auction  in  several  lots.  The  lot  in  question  was  described  in  the 
particulars  as  ''All  that  capital  public-house,  called  the 'Acorn 
Inn,'  &c.  with  the  field  adjoining,  comprising  Lot  1  upon  the  sale 
plan."  In  the  conditions  of  sale  there  was  the  usual  clause  as  to 
compensation.  The  plaintiff  attended  at  the  sale,  became  the 
purchaser  of  Lot  1,  paid  the  deposit,  and  signed  the  memorandum 
of  agreement. 

The  purchaser  of  Lot  1  filed  his  bill,  alleging,  that  at  the  time 
of  the  auction  the  defendant  caused  to  be  circulated,  with  the 
particulars  of  sale,  a  ground  plan  of  the  estate,  which  was  to  be 
sold  in  lots ;  that  in  Lot  4,  as  represented  on  the  plan,  was  a  well, 
and  in  Lot  2  a  reservoir,  and  a  line  drawn  from  the  well  to  the 
reservoir  represented  a  stone  drain,  which  conveyed  the  water  from 
(1}  28  H.  R.  4  (4  Buss.  6^). 
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fbwstbb  the  well  to  the  reservoir,  and  another  line  drawn  from  the  reservoir 
TuRNKH.  to  the  "Acorn  Inn,"  representing  a  leaden  pipe  which  conveyed 
the  water  from  the  reservoir  to  the  kitchen  of  the  inn;  that  in 
November,  1887,  the  plaintiff  obtained  an  abstract  of  the  title,  and 
in  May,  1888,  caused  a  draft  conveyance  to  be  prepared,  and  sent 
to  the  vendor's  solicitor,  with  a  letter  to  the  effect,  that  it  was  to  be 
without  prejudice  to  the  plaintiff 's  title;  that  shortly  afterwards  the 
plaintiff  discovered,  that  the  vendor  was  about  to  convey  Lot  4  to 
another  purchaser,  without  any  reservation  of  the  right  of  water  to 
the  plaintiff  from  the  well,  as  described  in  the  plan  under  which  the 
plaintiff  purchased ;  that  notwithstanding  the  plaintiff's  remon- 
strances, the  vendor  did  shortly  afterwards  convey  away  Lot  4 
without  any  such  reservation ;  that  pending  these  discussions,  the 
vendor  contracted  to  sell  the  same  Lot  1  to  the  Hemingways,  who 
were  made  defendants  to  the  bill.  The  bill  prayed  for  specific 
performance,  with  compensation  for  the  loes  of  the  water.  The 
answer  of  the  defendant,  the  vendor,  admitted  the  sale,  and  that 
some  plan  with  such  lines  upon  it  was  distributed  at  the  time  of  the 
sale,  and  that  such  sale  plan  was  a  map  or  plan  of  the  lands,  with 
their  rights,  members,  and  appurtenances ;  that  in  the  conveyanceti 
of  the  other  lots,  he  did  not  mean  to  reserve  any  right  of  water  to 
the  plaintiff;  that  he  was  always  ready  to  convey  the  premises 
according  to  the  contract ;  and  that  he  refused  to  comply  with  the 
plaintiff's  demand  under  the  circumstances  mentioned.  He  also 
admitted  the  subsequent  contract  with  the  Hemingways.  No 
evidence  was  entered  into  on  the  part  of  the  plaintiff. 

Mr.  S.  Sha^-pe  and  Mr.  B.  Parii/y  for  the  plaintiff,  contended, 
that  the  facts  disclosed  in  the  bill  and  answer,  entitled  the  plaintiff 
to  the  decree  prayed. 

Mr.  Wakefield  for  the  defendant,  the  vendor : 

The  particulars  contain  nothing  with  respect  to  the  supply  of 
water.  The  plan  was  merely  referred  to  as  showing  the  extent  of 
Lot  1,  and  the  existing  state  of  the  premises. 

(WiGRAM,  V.-C. :  If  your  client  had  remained  owner  of  the  other 
lots,  would  a  court  of  equity  have  allowed  yon  to  stop  the  supply  of 
water  ?) 

[  *162  ]      Suppose  a  sale  of  some  of  the  great  breweries  *in  London,  whose 
premises  are  often  separated  by  a  street,  and  yet  are  connected  with 
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Mr.  Steere,  for  the  Hemingways. 
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pipes  to  supply  water  from  one  side  to  the  other;  could  the  Fbwbtkb 
purchaser  of  one  lot  prevent  the  communication  being  cut  oflf?  turnbk. 
There  must  be  something  in  the  agreement  to  that  effect.  It  is  not 
alleged,  that  the  draft  conveyance  contained  any  covenant  to  this 
efifect.  It  is  not  shown,  that  it  is  essential  to  the  house.  In  Dyer 
V.  Hargrave{i),  it  is  doubted,  whether  the  Court  ought  to  compel 
compensation  for  that  which  hardly  admits  of  pecuniary  value. 


Mr.  S.  Sharpe,  in  reply : 

*  *  By  the  reference,  the  plan  was  incorporated  into,  and 
became  part  of  the  particulars.  The  fact  of  the  existence  of  the 
water,  might  have  been  known  from  inspection,  but  the  answer  of 
the  defendant  shows,  that  the  sale  plan  was  a  map  of ''  the  rights, 
members,  and  appurtenances."  As  the  defendant  has  put  it  out  of 
his  power  to  fulfil  his  contract,  the  plaintiff  has  a  right  to  com- 
pensation. The  value  of  it  as  an  easement  is  shown  by  the  fact  of 
its  being  specified  in  the  plan.  As  to  the  lapse  of  time,  it  was  not 
necessary  for  the  plaintiff  to  file  a  bill,  till  the  purchaser  had 
conveyed  away  the  other  lots  without  any  reservation;  it  then 
became  a  subject  of  money  compensation,  as  a  diminution  of  the 
thing  sold. 

WiGRAM,  V.-C. : 

The  question  is,  whether  there  was  an  implied  contract  to  assure 
the  plaintiff  the  water.  If  it  is  appurtenant  to  the  house,  the  other 
purchasers  cannot  disturb  the  right.  It  seems  to  me  nothing  more 
than  an  agreement  to  sell  the  land  as  it  then  stood ;  and  at  the 
same  time  an  intention  was  expressed  to  convey  the  adjoining 
property  to  other  persons.  It  is  similar  in  many  respects  to  the 
case  of  Squire  v.  Campbell  (2),  where  Lord  Cottbnham  decided  there 
was  no  contract. 

WiGRAM,  V.-C. :  Dec.  18 

Certain  property  belonging  to  the  vendor  was  put  up  to  sale  by 
public  auction,  in  several  lots.  The  plaintiff  attended  the  sale,  and 
became  the  purchaser  of  Lot  1.  He  was  satisfied  with  the  title,  and 
prepared  a  draft  conveyance  on  that  footing.  The  question  is, 
whether  the  contract  is  to  be  performed  simpliciter  by  a  conveyance 

(1)  8  E.  E.  36  (10  Ves.  508).  (2)  43  R.  E.  231  (1  My.  &  Chr.  459). 
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Fbwstbb  from  the  vendor,  or  whether  the  purchaser  is  entitled  to  compensa- 
TuBNEB.  ^^on  in  respect  of  that  part  of  the  property,  which  I  shall  now 
mention.  There  were  the  usual  particulars  and  conditions  of  salt, 
in  which  the  lot  purchased  was  described  as  "Lot  1  in  the  sale 
plan."  That  plan  was  not  produced  in  evidence;  but  a  passage 
was  read  from  the  answer,  which,  taken  in  connection  with  the  bill, 
made  it  sufficiently  evident  what  it  was.  That  sale  plan  had  this 
upon  it.  Upon  one  of  the  lots,  not  purchased  by  the  plaintiff,  was 
a  well ;  upon  another,  was  a  reservoir ;  then  upon  the  sale  plan,  a 
line  was  drawn  connecting  the  well  with  the  reservoir,  and  another 
line  connecting  the  reservoir  with  the  "  Acorn  Inn."  It  is  admitted, 
that  the  first-mentioned  line  denoted  a  stone  drain,  by  which  the 
water  was  conveyed  to  the  reservoir;  and  that  the  other  line 
represented  a  pipe  running  from  the  reservoir  to  the  kitchen  of  the 
inn.  Since  this  took  place,  the  vendor  has  conveyed  the  other  iot:» 
[  *I63  ]  to  the  respective  purchasers,  ^and,  in  their  conveyances,  had  not 
taken  any  means  to  secure  to  the  plaintiff  the  flow  of  water.  Under 
these  circumstances,  the  plaintiff  says,  that  the  effect  of  the  sale 
plan  was  to  represent  to  him,  that  the  water  supplied  by  the  stone 
drain  and  pipe  to  the  inn,  was  part  of  his  lot ;  and  that  the  vendor, 
having  conveyed  away  the  other  property,  without  any  reservation, 
has  damnified  him  by  the  loss  of  the  use  of  the  water,  and  that 
therefore  he  is  entitled  to  compensation.  If,  in  this  case,  it  was 
material  to  advert  to  the  sale  plan,  I  should  require  more  informa- 
tion than  I  now  have.  There  is  no  evidence  that  the  plaintiff  ever 
saw  the  sale  plan.  There  is  direct  evidence  that  the  plaintiff, 
shortly  after  his  purchase,  had  an  abstract  of  title,  and  prepared  a 
draft  conveyance,  on  the  footing  of  his  being  satisfied  with  the  title. 
That  draft  is  not  produced  in  evidence,  so  that  I  have  no  means  of 
knowing,  whether  upon  the  draft,  he  claimed  any  such  reservation 
as  that  upon  which  he  now  insists ;  though  I  do  not  mean  to  say 
that  any  omission  on  his  part  to  specify  that,  would  vary  the 
contract.  But  in  a  case  where,  to  say  the  least  of  it,  the  terms  of 
the  contract  are  extremely  equivocal,  if  the  plaintiff  has  gone  on 
from  September,  1837,  to  March,  1888,  without  making  any  such 
claim  as  he  now  makes  by  his  bill,  and  has  allowed  the  vendor  to 
convey  the  rest  of  the  property  to  other  persons,  with  an  indirect 
intimation  on  his  part  that  he  did  not  mean  to  claim  any  such 
reservation,  the  Court  will  leave  him  to  his  other  remedies,  inde- 
pendently of  his  right  to  compensation.  For  nothing  would  be 
more  unjust,  after  the  vendor  has  put  it  out  of  his  power,  by 
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3nveyances,  to  grant  it  himself,  to  allow  a  purchaser  to  make  this     Fewstek 

Laim  ;  which,  if  the  cpntract  included  it,  Xvould  be  binding  on  the      tubSke. 

ther  purchasers  equally  with  the  vendor.     The  Court  would  not, 

.iter  that,  give  the  plaintiff  the  relief  asked  in  respect  of  compensa- 

ion.     But  I  am  not  called  upon  to  decide  that  point,  because,  in 

ny  view  of  the  case,  there  is  no  such  contract  as  that  set  up.    1 

>bserve,  first,  that  the  sale  plan  does  not,  in  the  slightest  degree, 

irary  the  contract.    Where  the  sale  plan  is  different  from  the  actual 

atat'e  of  the  property,  it  is  extremely  material  to  consider,  whether 

the  purchaser  was  misled  by  the  fact;    but,  where  the  sale  plan 

accurately  represents  the  property,  which  in  this  case  it  does,  can 

the  sale  plan  carry  the  case  further  than  a  view  of  the  property 

itself  would?    I  am  only,  therefore,  called  upon  to  assume,  that 

which  the  plaintiff  has  clearly  a  right  to  have  assumed,  that  the 

property  was  advertised  to  be  sold  to  him  as  it  stood  at  the  time. 

The   question  is  then,  assuming  that  the  plaintiff  went  to  the 

property  and  viewed  it,  and  saw  the  pipe,  &c.,  would  he  in  that 

case  be  entitled  to  the  reservation  he  claims  ?    The  state  of  the  case 

is  this :  a  person  has  property,  consisting,  partly  of  the  "  Acorn  Inn," 

and  partly  of  other  property ;  he  has  a  pipe  leading  from  one  part 

of  the  property  to  the  inn,  for  the  use  of  the  kitchen ;  he  advertises 

the  property  for  sale  in  lots,  which  is  a  direct  intimation  to  the 

purchaser,  that  if  he  does  not  purchase  the  other  lots,  they  will  go 

into  the  hands  of  other  persons,  liable  to  be  dealt  with  by  them,  as 

any  person  may  deal  with  property  in  which  he  has  acquired  an 

absolute  ownership.      All  the  vendor   undertook  was  to  sell  the 

property ;   but  with  notice,  that  the  rest  of  the  property  would  no 

longer  remain  in  his  hands.     Suppose  this  altogether  a  natural 

flow  of  water.     A  person  then  agrees  to  sell  property,  and  sells  it 

with  the  running  water  there ;    but  makes  no  stipulation  that  he 

will  enter  into  a  covenant,  that  the  other  purchasers  shall  not 

disturb  the  natural  flow  of  the  water ;  the  plaintiff  purchasing  the 

property  with  such  natural  flow  of  water,  is  left  to  assert  his  right 

against  the  other  purchasers,  if  the  flow  of  water  is  an  easement  to 

the  property.    How  does  the  case  differ  if  it  is  an  artificial  stream  ? 

The  vendor  says,  *'  I  sell  you  the  property  as  it  is.     Other  persons 

will  hold  one  part,  and  you  the  other;  "  the  plaintiff  must  be  left 

to  assert  his  right  against  the  other  purchasers.     It  is  not  for  the 

vendor  himself  to  take  any  other  precaution  than  that  of  conveying 

to  the  purchaser  that  which  he  contracts  to  sell.     I  have  less 

hesitation  in  coming  to  this  conclusion,  because,  if  the  effect  of  the 

89—2 
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Fewbteb     contract  really  is  to  give  the  plaintiff  the  right  he  claims,  the  other 
TuBNRB.      purchasers  who  have  purchased  on  the  footing  of  the  sale  plan,  vill 
have  purchased  with  notice  of  the  plaintiff's  contract,  and  are  as 
much  liable  to  the  purchaser  as  the  vendor  himself,  if   he  had 
remained  owner  of  the  other  lots ;    for,  in  point  of  fact,  they  all 
[  *i<>4  ]       purchased  upon   the  same  footing,  and  *with  full  notice  of  the 
stipulations.     The  plaintiff  cannot  be  dammified  by  my  decision ; 
but  the  vendor  would  be  seriously  damnified  by  being  called  upon, 
after  he  has  conveyed  away  the  property  to  persons,  subject  to  this 
equity,  to  make  compensation.    If  my  opinion  were  less  decided 
than  it  is,  I  could  not  give  the  relief  in  the  form  in  which  the  case 
now  stands,  because  there  is  not  a  particle  of  evidence  to  show  that 
the  well  gives  a  supply  of  water  naturally  without  manual  labour ; 
it  might  then  assimilate  itself  to  the  case  of  a  natural  stream.    But 
most  likely  a  pump  and  manual  labour  are  necessary ;    and  then 
nothing  could  be  more  extravagant  than  to  suppose  that  when  the 
vendor  sold  the  property,  he  intended  the  other  purchasers,  by 
manual  labour,  to  supply  the  inn  with  water  from  the  well,  or  that 
the  purchaser  of  this  lot  should  have  power  to  enter  the  other 
property  and  pump  for  himself.     I  am  not  at  all  informed,  whether 
the  plaintiff  would  derive  any  essential  benefit  from  it.    A  supply 
of  water  is  indeed  most  essential  to  an  inn ;  but  there  is  no  evidence 
to  show  that  the  house  is  not  already  abundantly  supplied  with 
water.    In  a  question  of  compensation,  and  after  a  conveyance  of 
the  rest  of  the  property,  the  damage  sustained  by  the  plaintiff  is  a 
material  consideration.    All  these  facts  might  have  been  brought 
before  the  Court  if  the  plaintiff  had  had  a  substantial  case.     The 
utmost  I  could  have  done,  under  the  most  favourable  view  of  the 
case,  would  have  been  to  refer  it  to  the  Master  to  inquire  whether 
the  property  had  sustained  material  damage.     But  parties,  who 
bring  a  case  before  the  Court  in  this  way,  are  not  entitled  to  any 
indulgence.     Upon  these  grounds,  and  also  because  I  shall  not  do 
the  plaintiff  any  injury,  I  shall  refuse  that  part  of  the  prayer  of 
the  bill.     The  prayer  for  specific  performance  is  not  opposed.    The 
only  other  question  is  as  to  costs.    The  Hemingways  were  made 
defendants  to  this  bill.     With  full  notice  of  a  subsisting  contract 
between  Fewster  and  Turner,  the  Hemingways  enter  into  a  contract 
with  Turner  to  purchase  this   same  property,  and  they  do  not 
suggest  in  their  answer,  that  at  the  time  of  their  contract  they 
really  believed  the  plaintiff  had  abandoned  his  contract.     If  the 
plaintiff  had  filed  his  bill  against  Turner  alone,  he  would  have  been 
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The  Lobd  Chancbllor  :  baylbb 

I  cannot  see  any  ground  for  doubt  in  this  case ;  the  testator  was  Q^^^- 
possessed  of  certain  estates  in  the  county  of  Armagh ;  these  estates  ^^'  ^^' 
he  gives  to  his  wife  for  her  life,  and  he  directs,  that  they  shall  be 
answerable  for  all  his  just  debts ;  and  then  he  proceeds  in  these 
words,  '*  having  for  some  time  past  the  pleasure  of  contributing  50Z. 
per  annum,  towards  the  pecuniary  means  of  our  dearest  niece, 
Mary  Walsh,  it  *is  needless  to  request  my  dearest  wife  will  [•ii8] 
continue  to  act  in  the  same  manner  by  her,  should  my  said  wife 
survive  me.'*  Had  the  will  stopped  there,  it  is  quite  clear,  that  the 
bequest  would  have  been  but  of  an  annuity  of  50L,  during  the  life  of 
his  wife ;  an  annuity  of  501. ,  to  endure  so  long  as  her  estate  would 
enable  her  to  pay  the  annuity ;  but,  **  in  order  to  give  certainty  to 
his  intention,*'  the  testator  goes  on  to  charge  *'  all  his  estates  in  the 
county  Armagh,  with  an  annuity  of  501.  per  annum,  payable  half- 
yearly  to  our  said  dear  niece,  Mary  Walsh,  from  the  day  of  my 
death."  He  wished  to  pay  his  wife  a  compliment,  but  at  the  same 
time  he  intended  to  make  the  payment  of  the  annuity  certain.  But 
as  his  niece  might  survive  his  wife,  he  goes  on  to  provide  for  that 
event,  and  he  charges  the  lands,  ''  with  a  further  annuity  of  50/. 
per  annum,  to  commence  from  the  day  of  the  death  of  my  said 
dearest  wife."  Now,  I  would  ask,  was  not  this  necessary?  The 
first  charge  did  not  extend  beyond  the  life  of  the  wife ;  this  latter 
clause  was  therefore  introduced,  not  alone  from  caution,  but  from 
necessity. 

But  it  is  said,  why  do  all  this  ?  why  could  not  the  testator,  in  so 
many  words  have  said,  that  his  niece  was  to  have  an  annuity  of  50Z. 
charged  on  his  Armagh  estates  ?  of  course  he  could ;  but  he  has 
not  thought  proper  to  frame  his  will  in  that  way ;  and,  indeed,  it 
appears  to  have  been  necessary  for  him  to  adopt  the  course  he  has 
done,  from  the  way  in  which  he  chose  to  frame  his  will,  and  the 
manner  in  which  the  property  was  settled.  His  wife  was  but 
tenant  for  life  of  the  Armagh  estates;  he  meant  to  pay  her  a 
compliment,  as  I  have  already  observed ;  but  he  then  spoiled  it,  by 
adding  the  clause  which  follows,  ''  but  in  order  to  give  certainty," 
&c.  &c.  Whether  the  words  in  the  first  part  of  the  bequest  would 
be  sufficient  to  create  a  trust,  which  this  Court  would  *enforce,  I  [  ♦ii9  ] 
need  not  inquire,  the  testator  having  in  the  next  sentence  actually 
charged  the  Armagh  estate  with  the  payment  of  this  annuity. 

It  is  argued,  that  either  of  the  gifts  would  have  been  sufficient  to 
give  this  lady  an  annuity  for  her  life.     This  I  deny ;  for  the  first 
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Pettingall  harness ;  and  that  my  executor  consider  himself  in  honour  bound 
Pbttinoall.  to  fulfil  my  wish,  and  see  that  she  be  well  provided  for,  and  remove- 
able  at  his  will.     At  her  death  all  payment  to  cease.** 

It  being  admitted  that  a  bequest  in  favour  of  an  animal  was  valid, 
two  questions  were  made :  first,  as  to  the  form  of  the  decree  on  thif^ 
point ;  and  secondly,  as  to  the  disposition  of  the  surplus  not  required 
for  the  mare. 

Knight  Bruce,  Y.-G.  said,  that  so  much  of  the  501.  as  would  be 
required  to  keep  the  mare  comfortably,  should  be  applied  by  the 
executor,  and  that  he  was  entitled  to  the  surplus.  He  must  give 
full  information,  whenever  required,  respecting  the  mare;  and  if 
the  mare  were  not  properly  attended  to,  any  of  the  parties  interested 
in  the  residue  might  apply  to  the  Court.  The  decree  on  this  point 
ought  to  be,  that  502.  a  year  should  be  paid  to  the  executor  during 
the  life  of  the  mare,  or  until  further  order;  he  undertaking  to 
maintain  her  comfortably ;  with  liberty  for  all  parties  to  apply. 

Mr.  Wigram  and  Mr.  liomiUy,  for  the  executor. 

Mr.  Swanston,  Mr,  Keene,  Mr.  Sivipkinson^  Mr.  Shad  well,  Mr. 
liussfU,  Mr.  Havens y  Mr.  Parker,  and  Mr.  Ileathjieldy  for  other  parties. 


1842.  SUTTON  V.  TORRE. 

^^'^^^'  (11  L.  J.  Ch.  255—256  ;  S.  C.  6  Jur.  234.) 

^\?^*''  Bequest  by  a  testator  to  his  daughter  H.  B.  M.  S.,  and  her  younger 

'\  '  children  :  Held,  that  the  daughter  and  her  younger  children  took  absolute 

I  2o5  J  interests  as  joint  tenants  of  the  fund. 

Lord  Scarborough  made  a  codicil  to  his  will,  dated  11th  of 
October,  1884,  as  follows:  "Head  of  instructions  to  my  solicitor 
J.  Lee,  to  add  to  my  will  the  codicil  following :  In  addition,  &e.  I 
leave  to  my  dear  wife  Lady  S.,  80,0002.,  or  interest  thereon,  at  5/. 
per  cent,  out  of  my  different  investments ;  and,  at  her  decease, 
50,000Z.  of  that  sum  to  go  to  my  daughter  Lady  F.  G.  and  children, 
for  their  sole  use  and  benefit,  &c.  To  my  daughters  A.  M.  S.  and 
L.  P.  S.,  each  20,000/. -40,000/.  Ditto,  Dr.  H.  B.  M.  S.,  &c.  10,OOW.: 
the  residue  of  my  property  to  be  divided  into  three  equal  parts,  viz.: 
To  my  daughter  L.  F.  G.  and  children,  for  their  sole  use  and 
benefit,  one  part ;  daughter  H.  B.  M.  S.  and  her  younger  children, 
one  part ;  and  one  part  between  my  brother  T.  H.  L.  and  Sir  TV-  L,. 
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^r  their  joint  lives ;  then,  after  their  decease,  to  be  divided  between       Sutton 
he  first  and  second  parts,  viz. :  my  daughter  L.  F.  C,  &c.  and  my       tobrb. 
Laughter  H.  B.  M.  S.  and  and  her  younger  children.     The  same 
Bxecutors  and  trustees,  &c.     This  is  my  last  will  and  testament. 
Scarborough." 

The  initials  H.  B.  M.  S.  were  admitted  to  mean  Lady  H.  B. 
Manners  Sutton,  and  L.  F.  C.  Lady  Louisa  Gator ;  and  the  question 
in  the  cause  was,  whether,  upon  the  construction  of  the  words  of 
the  residuary  clause,  Lady  H.  B.  Manners  Sutton  took  a  life  interest 
in  the  residue,  with  remainder  to  her  younger  children,  or  whether 

she  and  her  children  took  equally  as  joint  tenants. 

It  was  mentioned  that  in  the  case  of  the  bequest  to  Lady  L. 

Cator,  the  Yice-Chancellob  of  England  had  held,  that  the  mother 

took  an  estate  for  life,  with  remainder  to  her  children. 

Mr.  Sutton  Sharpe  and  Mr.  Lloyd,  for  the  plaintiffs,  the  younger 
children  of  Lady  H.  B.  M.  Sutton.     ♦    ♦     * 

Mr.  Cocker  ell,  for  Lady  H.  B.  Manners  Sutton.  [  256  ] 

Mr.  Girdlestone  and  Mr.  Godbe,  for  two  of  the  trustees  of  the 
marriage  settlement. 

Mr.  Boteler,  for  the  two  other  trustees. 

Mr.  Temple  and  Mr.  Roupell,  for  the  trustees  of  the  settlement 
of  Lady  H.  B.  Manners  Sutton's  second  marriage. 

Mr.  Tennanty  for  the  legal  personal  representatives  of  the  Earl 
of  Scarborough. 

Mr.  Sutton  Sharpe,  in  reply. 

WlGRAM,  V.-C. :  Ihb,  21. 

I  find  it  has  been  assumed  in  this  case  to  be  clear,  that  the 
initials  H.  B.  M.  S.  refer  to  Lady  H.  B.  Manners  Sutton.  This 
then  is  a  bequest  by  the  testator  of  a  residue  to  his  daughter  and 
her  younger  children.  In  the  case  of  a  bequest  of  personalty  to 
A.  B.  and  C,  they  would  no  doubt  take  as  joint  tenants.  In  the 
case  of  a  gift  to  a  class  of  persons,  as  children  or  grandchildren, 
they  would  take  as  joint  tenants.  And  if,  instead  of  being  a  bequest 
to  a  class,  a  stranger  be  added,  they  would  still  take  as  joint 
tenants.     The  question  is,  whether,  if  one  of  the  class  be  in  a 
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different  degree,  ex.  gr.,  a  mother,  the  case  is  the  same.     I  am  of 
opinion,  that  upon  principle  the  case  is  the  same ;  and  the  eases 
seem  to  warrant  the  conclusion,  that  it  should  be  so.    But,  it  is 
said,  that  the  Yice-Ghancellor  of  England  has  put  a  different  con- 
struction upon  another  part  of  the  will.    I  have  mentioned  the  case 
to  his  Honour,  who,  so  far  from  having  any  doubt  on  the  point, 
mentioned,  that  he  had  lately  decided  a  case  in  which  he  had 
confirmed  the  doctrine  of  joint-tenancy  to  the  fullest  extent.     The 
question  is,  whether  there  is  anything  in  this  case  to  vary  the  con- 
struction.   In  the  case  of  Lady  L.  CSator,  the  bequest  to  her  in  the 
will  was  to  her  for  life,  with  remainder  to  the  children.    In  the 
codicil,  it  is  "  to  my  daughter  Lady  F.  C.  and  children,  for  their 
sole  use  and  benefit ;  '*  in  the  subsequent  bequest,  it  is  to  *'  my 
daughter  L.  F.  C,  &c." — whereas  in  the  case  of  Lady  H.  B.  M. 
Sutton,  it  is  given  to  her,  not  for  her  sole  use,  or  to  her  and  all  her 
children,  but  to   "her  and  her  younger  children,"  without  any 
"&c."  to  denote  any  uncertainty  or  reference  to  what  had  gone 
before.    I  have  not  before  me  the  circumstances  which  were  held 
to  take  Lady  L.  Gator's  case  out  of  the  rule  as  to  joint-tenancy ;  and, 
therefore,  I  am  not  at  all  impeaching  the  correctness  of  the  Vicb. 
Chancellor  of  England's  judgment,  when  I  say,  that  in  this  case 
I  find  nothing  to  justify  me  in  departing  from  the  usual  construe- 
tion.    I  must  therefore  declare,  that  under  the  codicil,  the  mother 
and  her  younger  children  are  entitled,  as  joint  tenants,  to  the  fund 
in  question. 


1842 
May  30. 

Knight 
Bruce,  V.-C. 

[372] 


BAEKER  V.  RAILTON(l). 

(11  L.  J.  Ch.  372—373  ;  S,  C.  6  Jur.  549.) 

Semhle,    An  executor  may  prove  the  will  of  his  testator,  and  at  the  \ 
time  renounce  the  probate  of  the  will  of  a  testator,   of  which  will  his 
testator  had  been  the  sole  executor. 

This  was  a  suit  instituted  for  the  administration  of  the  personal 
estate  of  Thomas  Foster,  by  a  person  interested  under  his  will. 
The  bill  stated,  that  Thomas  Foster  made  his  will,  and  thereby 
appointed  Stephen  Bailton  his  executor,  who  duly  proved  the 
same;  and  that  Stephen  Bailton  made  his  will,  and  thereby 
appointed  the  defendants,  Buth  Bailton  and  Joseph  Bayley,  his 
executrix  and  executor,  who  duly  proved  the  same,  and  thereby 

(1)  This  expression  of  opinion  is  not  in  accordance  with  the  general  practioe 
of  the  old  Court  of  Probate.-  0.  A.  S. 
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became  the  personal  representatives  both  of  Stephen  Bailton  and      barker 
Thomas  Foster.  Railtok. 

Hath  Bailton  and  Joseph  Bayley  by  their  answer  stated,  that 
they  had  not  acted  in  the  administration  of  the  trasts  of  the  will  of 
Thomas  Foster,  and  that  they  had  renounced  probate  of  his  will, 
and  submitted  whether  the  representatives  of  Foster  ought  not  to 
be  made  parties. 

Mr.  Purvis,  for  the  plaintiff. 

Mr.  Kenyon  Parker  and  Mr.  Jeremy,  for  Buth  Bailton  and 
Joseph  Bayley,  [cited  Hayton  v.  Wolfe  (i) ;  Wankford  v.  Wankford  (2)]. 

(Knight  Bruce,  V.-C,  said,  it  had  been  always  his  impression 
that  an  executor  might  take  probate  of  the  will  of  a  testator,  and 
at  the  same  time  disclaim  the  probate  of  the  will  of  a  testator,  of 
w^hich  will  his  testator  had  been  the  executor.  He  then  required 
the  probate  of  the  will.) 


CHANCERY    COURT    IN    IRELAND. 


ROCHFORT  V.  FITZMAURICE.  i842. 

(2  Dr.  &  War.  1—31 ;  S.  C.  1  Con.  &  L.  168.)  Jan.U^  17. 

By  post-nuptial  articles,  J.  F.,  having  then  living  two  sons,  H.  and  T.,    Sib  Edward 
and  one  daughter,  M.,  covenanted  with  trustees  to  settle  certain  lands,  of       Buoden, 
which  he  was  seised  in  fee,  as  counsel  should  direct,  to  the  use  of  J.  F.  for 
life,  remainder  to  trustees  to  preserve,  &c.,  remainder  to  the  use  of  H.,  and  ^  ^  ^ 

to  permit  him  to  take  the  rents  and  profits  for  his  life,  remainder  to  the 
heirs  male  of  the  body  of  H.,  remainder  to  the  use  of  T.,  and  to  permit  him 
to  take  the  rents  and  profits  for  his  life,  remainder  to  the  issue  male  of 
T.,  with  remainders  to  the  unborn  sons  of  J.  F.  in  tail  male,  in  strict 
settlement,  with  remainders  over :  Held,  that  H.  took  an  estate  for  life  only. 

There  is  no  difference  between  executory  trusts,  created  by  a  poet- 
nuptial  or  voluntary  settlement,  or  by  a  will;  in  each  case  the  question 
whether  a  particidar  trust  is  executory  must  be  collected  from  the  nature 
of  the  dispositions  in  the  instrument. 

By  post-nuptial  articles  of  agreement,  dated  the  26th  of  April, 
1760,  made  between  James  Fitzmaarice  of  the  first  part,  Eatherine 
his  wife,  of  the  second  part)  and  S.  Moore  and  B.  Bose,  trustees  on 
the  part  of  Katherine,  of  the  third  part ;  reciting,  that  Harman 
Fitzmaurice  (the  father  of  the  said  James),  being  seised  of  certain 

(1)  Cro.  Jac.  614.  (2)  1  Salk.  308. 
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lands  in  possession,  and  being  also  entitled  to  certain  other  lands, 
expectant  upon  the  death  of  his  father  Jame&  Fitzmaurice  (the 
elder),  "  by  deed  bearing  date  the  18th  of  December,  1732,  and 
made  on  the  intermarriage  of  the  said  Harman  with  Margaret 
Fitzgerald,  daughter  of  Gamaliel  Fitzgerald,  and  Susanna  his 
♦wife,  the  said  Harman  Fitzmaurice  did  settle  and  convey  to 
certain  trustees,  the  said  several  lands,  in  trust  for  said  Harman, 
during  the  term  of  his  natural  life,  remainder  to  the  said  trustees, 
in  trust  for  his,  the  said  Harman*s,  first  and  eldest  son,  to  be  by 
him  begotten  on  the  body  of  the  said  Margaret,  with  several 
remainders  over,  as  in  and  by  the  said  deed  may  appear,  subject 
to  a  provision  therein  mentioned,  for  his,  the  said  Harman*8, 
younger  children ;  by  which  deed  the  said  Gamaliel,  on  hia  part, 
did  thereby  convey  to  certain  trustees,"  certain  other  lands,  "  in 
trust  for  the  said  Gamaliel,  during  the  term  of  his  life,  remainder 
to  the  said  trustees,  in  trust,  to  permit  and  suffer  the  said  Harman 
Fitzmaurice,  and  Margaret  his  intended  wife,  and  the  survivor  of 
them  to  take  and  receive  the  rents,  issues  and  profits  of  the  said 
mentioned  lands,  for  and  during  their  respective  lives,  subject  to 
an  annuity  of  60Z.  sterling,  payable  quarterly  to  the  said  Susanna ; 
and  from  and  after  the  decease  of  the  said  Harman  and  Margaret, 
to  the  said  trustees,  in  trust,  to  the  use  and  behoof  of  the  first  and 
every  other  son  of  the  said  Harman,  to  be  begotten  on  the  body 
of  the  said  Margaret,  severally  and  successively,  and  in  remainder 
one  after  another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age,  and  priority  of  birth,  with  several  remainders  over ; "  and 
reciting  that  the  said  James  Fitzmaurice,  the  elder,  and  his  wife, 
and  the  said  Gamaliel,  and  his  wife,  had  died,  and  that  the  said 
Harman,  thereupon,  became  seised  of  all  the  lands ;  and  reciting 
that  the  said  Harman  was  also  dead,  having  left  Margaret  his 
widow  (and  who  had  afterwards  intermarried  with  a  Mr.  Jenkings), 
and  also  the  said  James  Fitzmaurice,  his  eldest  son,  and  five 
daughters,  issue  of  the  said  marriage,  him  surviving ;  and  reciting 
that  the  said  James  Fitzmaurice  had  intermarried  with  Eatherine 
Moore,  by  whom  he  had  issue  two  sons,  Harman  and  Thomas,  and 
one  daughter,  *Margaret ;  and  reciting,  that  in  pursuance  of  ante- 
nuptial articles  to  that  effect,  the  said  James  Fitzmaurice,  by  deed 
bearing  date  the  7th  of  July,  1760,  had  conveyed,  or  agreed  to 
convey  to  trustees,  all  the  said  lands,  for  a  term  of  ninety-nine 
years,  for  the  purpose  of  securing  an  annuity  of  SOW.  a  year  to  the 
said  Katherine  ;  and  reciting  that  the  said  James  Fitzmaurice  had 
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thon  lately  sold,  or  agreed  to  sell,  to  a  Mr.  Bateman,  a  part  of  the 
s^F^id    lands,  whereby  the  security  for    Katherine's    jointure   was 
diminished ;  and  further  reciting  that  the  "  said  James  Fitzmaurice 
is  willing  and  desirous  to  carry  the  said  two  former  articles  into 
execution,  not  only  to  make  a  provision  or  jointure  for  the  said 
Catherine  his  wife,  if  she  shall  happen  to  outlive  him,  but  to  make 
a  provision  for  her  the  said  Eatherine,  in  case  that  the  said  James 
and  Katherine  shall  happen  to  live  separately  or  asunder,  during 
snch  separation ;  and  also  to  make  a  provision  for  his  children  by 
the  said  Eatherine,  and  for  settling  and  assuring  the  lands,  tene- 
ments and  hereditaments  aforesaid,  to  and  upon  the  several  uses, 
intents  and  purposes  hereinafter  mentioned :  "  it  was  witnessed, 
that  in  consideration  of  the  said  marriage,  &c. ;  and  of  the  marriage 
portion  of  the  said  Katherine,  by  him  received ;  and  also  in  con- 
sideration of  the  said  Eatherine  joining  to  levy  a  fine  of  that  part 
of  the  said  lands,  which  had  been  agreed  to  be  sold  to  Mr.  Bate- 
man,  &c.,  the  said  James  Fitzmaurice  covenanted  and  agreed  with 
the  said  S.  Moore,  and  B.  Bose,  &c.,  that  he  would,  when  requested, 
by  such  ''  assurances  in  the  law,  as  the  counsel  of  the  said  S.  Moore, 
and  B.  Bose,  or  the  survivor  of  them,  should  advise  and  direct, 
settle,  convey  and  assure "  the  said  lands   (except  those  parts 
previously  disposed  of  to  Mr.  Bateman),  and  subject  to  the  life 
estate  of  Mrs.  Jenkings  (the  widow  of  Harman,  the  elder),  in  some 
of  the  lands,  to  the  said  trustees,  &c.,  to  the  uses,  and  *upon  the 
trusts  thereinafter  mentioned  concerning  the  same,  '^  or  as  near  as 
might  be,  so  far  as  deaths  of  parties,  and  other  contingencies  would 
admit; "  that  is  to  say  (subject  to  an  annuity  of  800Z.  a  year,  pro- 
vided for  Eatherine  Fitzmaurice,  in  the  event  of  a  separation),  to 
*'  permit,  and  suffer  the  said  James  Fitzmaurice  to  take  and  receive 
the  rents,  issues  and  profits  "  thereof,  '^  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  waste,  and  with  full  power 
and  liberty  to  commit  waste,  and  from  and  after  the  determination 
of  that  estate,  to  the  use  and  behoof  of  the  said  S.  Moore,  and 
R.  Rose,  and  the  survivor  of  them,  and  the  heirs  of  such  survivor, 
upon  trust  only  for  preserving  the  contingent  uses  and  estates 
hereinafter  limited,  from  being  barred  and  destroyed,  and  for  that 
purpose  to  make  entries,  if  it  shall  be  needful ;  and  from  and  after 
the  decease  of    the   said  James  Fitzmaurice,   in   case  the  said 
Katherine  shall  survive  him,  then  to  the  use,  intent,  and  purpose, 
that  said  Eatherine  shall  yearly,  and  every  year  during  the  tenn 
of  her  natural  life,  out  of  the  lands  agreed  to  be  settled,  have, 
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receive  and  take  to  and  for  her  own  use  and  benefit,  one  annaity 
or  yearly  rent-charge  or  sum  of  SOOl.  yearly,  payable,  &c.,  and 
with  proper  remedies  for  the  same,  by  distress,  entry,  and  secariiy 
by  terms  of  years,  to  trustees,  to  be  for  that  purpose  named  by  said 
Eatherine;   and   from  and  after  the  decease  of   the  said  James 
Fitzmaurice,  then,  as,  to,  for,  and  concerning,  all  the  lands,  &e., 
BO  to  be  settled  as  aforesaid,  charged,  &c.  as  aforesaid,  and  with 
the  powers  and  sums  hereinafter  mentioned,  to  the  uses,  and  apon 
the  trusts  following,  that  is  to  say,  to  the  use  and  behoof  of  said 
Harman  Fitzmaurice,  the  said  eldest  son  of  the  said  James  Fitz- 
maurice, and  to  permit  and  suffer  said  Harman  and  his  assigns, 
during  the  natural  life  of  the  said  Harman,  to  take  the  rents,  issues, 
and  profits  of  said  premises,  to  his  *and  their  own  use,  and  from 
and  after  the  decease  of  the  said  Harman,  to  the  use  and  behoof 
of  the  heirs  male  of  the  body  of  the  said  Harman,  lawfully  to  be 
begotten ;  and  for  default  of  such  issue,  to  the  use  and  behoof  of 
Thomas  Fitzmaurice,  the  second  son  of  the  said  James  Fitzmaurice, 
during  his  natural  life,  and  to  permit  and  suffer  the  said  Thomas 
Fitzmaurice  and  his  assigns,  to  receive  and  take  the  rents,  issues, 
and  profits  of   said  premises  (save  only  the  jointure  aforesaid), 
during  the  natural  life  of  the  said  Thomas  Fitzmaurice,  and  from 
and  after  his  decease  to  the  issue  male  of  the  body  of  the  said 
Thomas  Fitzmaurice,  lawfully  to  be  begotten  ;  and  for  want  of  such 
issue,  then  to  the  use  and  behoof  of  the  third,  fourth,  fifth,  sixth, 
and  all  other,  the  sons  of  the  said  James  Fitzmaurice,  on  the  body 
of  the  said  Eatherine  to  be  begotten  "  in  strict  settlement,  **  and 
for  default  of  such  issue,  to  the  use  and  behoof  of   the  said 
Margaret,  and  such  other  daughter  or  daughters,  as  the  said  James 
Fitzmaurice  shall  or  may  have  or  beget  on  the  body  of  the  said 
Eatherine,  his  wife,  if  any,  share  and  share  alike,  and  if  no  other 
daughter  save  the  said  Margaret,  then  the  said  premises  to  go  and 
descend  to  the  said  Margaret,  her  heirs  and  assigns  for  ever ;  but 
in  case  the  said  Margaret  shall  or  may  die  before  her  intermarriage, 
and  that  the  said  James  shall  have  no  other  daughter  by  the  said 
Eatherine,  who  shall  or  may  live  to  be  married,  the  said  premises 
to  go  and  descend  to  the  said  James,  his  heirs  and  assigns  for  ever.*' 
The  deed  then  contained  the  following  powers :  first,  powers  were 
given  to  James  Fitzmaurice,  to  raise,  by  sale  or  mortgage  of  a 
competent  portion  of  the  lands  agreed  to  be  settled,  2,0001.  for  the 
discharge  of  incumbrances  affecting  the  said  premises,  and  to 
charge  the  said  lands  with  a  ^jointure  not  exceeding  100/.  a  year 
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for  any  after-taken  wife.  Then  followed  a  power  to  the  trastees  to 
raise  8,000Z.  as  portions  for  younger  children  of  the  said  James  and 
Catherine.  Then  came  a  general  power  given  to  James,  Harman, 
Thomas,  and  the  issue  male  of  James  by  Katherine,  when  seised 
of  the  premises  under  the  preceding  limitations,  to  make  leases  not 
exceeding  three  lives  or  thirty-one  years,  without  fine,  &c.  And 
tliis  was  followed  lastly,  by  a  power  of  jointuring  given  to  Harman 
Fitzmaurice,  and  such  other  of  said  issue  male,  as  should,  under 
the  limitations  aforesaid,  be  seised  of,  or  entitled  to,  the  said 
premises.  The  attestation  clause  indorsed  on  this  deed  contained 
an  agreement  on  the  part  of  Katherine  Fitzmaurice,  in  the  event  of 
Margaret  Jenkings  happening  to  survive  James  Fitzmaurice,  that 
she  would,  during  the  life  of  the  said  Margaret,  relinquish  lOOZ. 
per  annum  of  her  jointure.     This  instrument  was  duly  registered. 

At  the  time  of  the  execution  of  this  deed,  James  Fitzmaurice,  the 
settlor,  was  seised  in  fee  simple  of  the  said  lands,  having  in  the 
year  1757  suffered  a  recovery,  and  barred  the  estate  tail,  to  which 
he  was  entitled  under  the  provisions  of  the  deed  of  the  18th  of 
December,  1782,  the  limitations  of  which  were  very  imperfectly 
recited  in  the  last  mentioned  deed. 

Upon  the  death  of  the  said  James,  his  eldest  son,  Harman 
Fitzmaurice,  entered  into  possession  of  the  premises,  and  in  the 
years  1807,  1828,  and  1883,  executed  to  John  S.  Rochfort  (the 
plaintiff  in  this  suit)  bonds  (with  warrants  of  attorney  for  confessing 
judgments  thereon  annexed,)  conditioned  respectively  for  the 
payment  of  the  sums  of  277{.  10^.,  275Z.  is.  6d.,  and  220Z.  And 
three  several  *  judgments  were  accordingly  duly  obtained  by  the 
plaintiff  in  the  Court  of  Exchequer. 

In  Michaelmas  Term,  1809,  the  said  Harman  Fitzmaurice, 
conceiving  that  under  the  articles  of  1760,  abpve  mentioned,  he 
was  tenant  in  tail  of  the  lands  comprised  in  that  instrument, 
suffered  a  recovery  of  all  the  said  lands. 

The  said  Harman  Fitzmaurice  died  in  the  month  of  July,  1839, 
intestate,  and  leaving  James  Fitzmaurice  the  younger  (one  of  the 
defendants),  his  eldest  son  and  heir-at-law  him  surviving,  and  also 
leavuig  the  said  several  judgments  obtained  by  the  plaintiff 
unsatisfied. 

On  the  18th  of  November,  1839,  the  present  bill  was  filed  by 
Mr.  Rochfort,  the  conuzee  of  the  said  judgments,  against  James 
Fitzmaurice  the  younger,  the  personal  representative  of  Harman, 
the  conuzor,  and  other  parties,  for  the  purpose  of  raising  the 
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amount  of  principal  and  interest  due  upon  foot  of  the  jadgments, 
stating  the  facts  above  mentioned,  and  praying  the  usual  accounts, 
and  that  if  the  personal  estate  of  the  said  Harman  Fitzmaurioe 
was  insufficient  for  the  purpose,  the  said  amount  might  be  raised 
out  of  his  real  estates,  which  had  descended  on  the  defendant 
James.  To  this  bill  the  defendants  filed  their  answers,  alleging 
that  there  was  no  personal  estate,  and  insisting  that  Harman  waa 
only  tenant  for  life  of  the  lands  comprised  in  the  deed  of  1760,  and 
that  those  lands  consequently  were  not  liable  to  the  judgments. 
On  the  cause  coming  on  to  be  heard,  it  was  admitted  that  there 
were  no  personal  assets  of  Harman,  the  conuzor,  and  the  only 
question  argued  at  the  Bar  was  shortly  this,  whether  upon  the 
[  *8  ]  construction  of  the  articles  of  1760,  Harman  Fitzmaurice,  *the 
eldest  son  of  the  settlor,  was  tenant  in  tail,  or  tenant  for  life  only» 
of  the  lands  comprised  in  that  instrument  ? 

Mr.  Serjt.  Warren,  Mr.  Smith,  and  Mr.  OriffUh^  for  the 
plaintiff,  [relied  on  the  rule  in  Shelley's  case,  and  cited  Blackbtim 
V.  Stables  (l).  Highway  v.  Banner  (2),  and  Brudenell  v.  Eltves  (3)]. 

[  11  ]  Mr.  Moore,  Mr.  Brooke,  and  Mr.  Burroughs  for  the  defendant, 

James  Fitzmaurice : 

[  12  ]  *    *    The  power  to  jointure  indicates  an  estate  for  life,  so  does 

the  power  of  leasing,  for  it  is  more  restricted  than  that  which  the 
statute  (4)  confers  on  a  tenant  in  tail;  and  if  the  omission  of  a 

[  ♦IS  ]  power  to  charge  *was  improvident,  the  defect  is  no  reason  why  the 
Court  should  reject  a  construction  in  other  respects  provident  and 
only  reasonable.  Compare  the  clauses  by  which  the  estates  are 
respectively  limited  to  James  and  Harman,  they  are  perfectly 
similar,  distinguishable  only  in  the  power  to  commit  waste,  and  in 
the  limitation  to  preserve  contingent  remainders,  which  would  be 
extended  to  Harman's  estate,  if  a  formal  settlement  were  executed. 
Now  James  is  confessedly  tenant  for  life  only.  [They  cited  Leonard 
V.  Earl  of  Sussex  (5),  Taggart  v.  Taggart  (6),  and  other  cases 
referred  to  in  the  following  judgment.] 

Mr.   Griffith,  in    reply,  [cited    Legatt  v.  Sewell{7),  Bale  v. 

Coleman  (s),  Franks  y.  Price  (9)]. 

(1)  13  E.  E.  120  (2  V.  &  B.  559). 
'     (2)  1  Br.  C.  0.  584. 

(3)  «  E.  E.  310  (7  Vos.  381). 

(4)  10  Car.  I.  BOSS.  3,  c.  6. 

(5)  2  Vem.  526. 


(6)  9  E.  E.  19  (1  Sch.  &  Lef.  84). 

(7)  1  P.  Wins.  87. 

(8)  1  P.  Wms.  142. 

(9)  52  E.  E.  97  (3  Beav.  182). 
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The  Lobd  Chancellor: 

I  desired  this  case  should  stand  over  for  judgment,  not  from  any 
\loubt,  which  I  entertained  upon  the  rule  of  law,  but  in  consequence 
of  its  having  been  stated  on  the  one  side,  and  partly  admitted  upon 
tlie  other,  that  according  *to  what  had  fallen  from  a  learned 
Judge  in  one  of  the  cases  cited,  that,  which  I  supposed  to  be 
an  established  rule  of  law,  was  still  unsettled,  and  that  in  point  of 
fact,  some  of  the  earlier  authorities  had  been  overruled.  I  have, 
therefore,  taken  the  opportunity  of  examining  every  one  of  the 
cases  upon  the  subject,  for,  I  confess,  I  was  not  a  little  surprised 
by  the  statement  at  the  Bar. 

This  case  arises  upon  the  construction  of  a  settlement  made 
after  marriage.     James  Fitzmaurice  was   tenant  in  tail  of  the 
lands  in  question,  subject,  as  to  part  of  the  lands,  to  an  estate  for 
life,  and  by  a  settlement,  executed  previously  to  his  marriage,  he 
had  charged  all  the  lands  with  an  annuity  of  8002.  per  annum,  for 
his  wife,  by  way  of  jointure.     Sometime  after  the  marriage,  Mr. 
Fitzmaurice  suffered  a  recovery,  and  having  occasion  to  raise 
money,  sold  a  part  of  the  estate  which  was  subject  to  the  said 
annuities,  to  a  Mr.  Bateman,  and  induced  his  wife  to  join  with  him 
in  giving  eflfect  to  the  conveyance,  by  levying  a  fine,  in  order  to  bar 
her  rights  as  against  that  part  of  the  lands.     Under  these  circum- 
stances, the  settlement  now  before  the  Court  was  executed.     The 
deed  recites  its  objects,  which  were  not  only  to  secure  the  annuity 
to  the  wife,  and  to  make  a  provision  for  her  in  the  event  of  a  future 
separation  from  her  husband,  but  also  to  provide  for  the  children 
of  the  marriage,  *'  and  for  settling  and  assuring  the  lands,  tene- 
ments, and  hereditaments  aforesaid,  to  and  upon  the  uses,  intents, 
and    purposes    hereinafter    mentioned."      Mr.  Fitzmaurice    (the 
settlor),  covenants  to  convey  the  lands  to  certain  trustees,  ''by 
such  assurances  in  the  law  as  the  counsel  of  the  said  trustees  shall 
direct,  to  the  uses  thereinafter  mentioned,"  and  those  uses  are 
(subject  to  the  prior  life  estate  in  some  of  the  lands,  and  to  certain 
provisions  for  his  wife,  in  the  event  of  a  separation  and  by  way  of 
jointure),  *to  permit  Mr.  Fitzmaurice  to  receive  the  rents  and 
profits  for  his  life,  without  impeachment  of  waste,  and,  in  fact, 
with  an  express  power  to  commit  waste ;  then  follows  a  limitation 
to  the  trustees  to  preserve  contingent  remainders,  which  is  not 
confined   to  the  life  of  the  settlor,  with  remainder  to  Harman 
Fitzmaurice,  the  eldest  son  of  the  settlor  (he  had  two  sons  and  one 
daughter  living  at  the  time)  for  his  life,  and  then,  without  the 
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intervention  of  truBt-ees  to  preserve,  follows  a  limitation  ''  to  tbe 
heirs  male  of  the  body"  of  the  said  Harman,  remainder  to  Thomas 
(the  second  son),  for  life,  remainder  **  to  his  issue  male ;  "  (neither 
in  tbe  case  of  Harman  nor  of  Thomas  do  we  find  the  clause 
without  impeachment  of  waste),  with  remainders  to  all  the  other 
sons  of  the  marriage,  and  the  heirs  male  of  their  bodies.  Then 
come  the  limitations  to  the  daughters,  in  words,  which  according 
to  their  grammatical  construction,  would  merely  give  them  estates 
for  life,  unless  there  was  only  one  daughter,  but  the  cases  of  Owen 
V.  Smyth {i)y  and  Doe  v.  Martin(2),  have  decided,  that  in  constming 
such  limitations,  by  punctuation,  or  by  the  use  of  a  parenthesis,  the 
words  ''heirs  and  assigns,"  may  be  extended  in  their  application, 
and  instead  of  being  confined  to  one  daughter,  may  be  referred  to 
all  the  daughters  of  the  marriage,  if  more  than  one.  There  is 
then  a  shifting  use  over  to  the  settlor,  in  the  event  of  all  his 
daughters  dying  unmarried.  The  deed  then  contains  certain 
powers,  viz.,  a  power  to  the  settlor  to  raise  2,000/.  for  the  payment 
of  debts,  a  power  to  settle  a  limited  jointure  upon  any  after-taken 
wife;  a  power  to  raise  portions  for  younger  children;  and  a 
general  power  is  given  to  all  persons,  who  may  be  in  possession, 
to  make  leases  for  three  lives  or  thirty-one  *years,  which  is  less 
than  the  power  enjoyed  by  tenants  in  tail  under  the  statute  (3) 
in  this  country.  There  was  also  a  power  to  jointure  given  to 
Harman. 

Upon  this  instrument  the  question  now  arises,  was  such  a  trust 
created,  as  the  Court  can  mould  according  to  the  supposed  intention 
of  the  parties?  But  I  ought  first  to  inquire,  what  the  legal  efiiect 
of  the  instrument  would  be,  if  the  limitations  were  all  legal  ones  ? 
In  this  view  the  father  is  tenant  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  and  this  remainder  is  not 
confined  to  the  life  of  the  father.  Now,  if  the  instrument  stopped 
here,  the  cases  of  V enables  v.  Morris  {4)  ^  and  Doe  v.  Hicks  (o), 
establish  this,  that  if  there  be  a  general  limitation  of  this  kind, 
with  the  intention  of  preserving  contingent  remainders,  not  limited 
to  the  life  of  the  father,  although  it  may  in  construction  be  cut 
down  to  an  estate  for  life  in  a  will,  and  even  in  a  deed,  yet  it 
cannot  be  so  cut  down  if  there  are  subsequent  limitations  which 
require  the  protection  of  such  an  estate ;  for  it  cannot  be  cut  down 


(1)  3  R.  R.  513  (2  IL  BI.  594). 

(2)  2  B.  B.  324  (4  T.  R.  39). 

(3)  10  Car.  I.  seBS.  3,  c.  6. 


(4)  4  B.  B.  455  (7  T.  R  342). 

(5)  7  T.  B.  433. 
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so  as  to  leave  subsequent  contingent  limitations  unprotected.  I 
am  now  expressing  myself  simply  upon  the  legal  construction, 
\^ithout  reference  to  the  question  of  trust.  This  limitation, 
therefore,  cannot  be  restricted,  for  here  there  are  subsequent 
contingent  interests,  which  require  protection. 

But  still  treating  the  limitations  as  legal  ones,  and  for  that 
purpose  considering  the  limitation  to  the  trustees  as  confined  to 
the  life,  the  next  limitation  is  to  Harman  in  tail  male ;  for  as  the 
law  is  now  settled,  an  estate  to  one  for  life,  followed  by  a  limitation 
to  the  heirs  of  his  body,  is  an  estate  tail ;  but  if,  *in  effect,  there 
is  here  interposed  a  limitation  to  .trustees  to  preserve  contingent 
remainders,  that  would  not  vary  the  case,  although  indeed  if  we 
look  back  into  the  history  of  the  cases,  which  have  been  decided 
upon  limitations  for  life,  followed  by  remainders  to  trustees,  to 
preserve,  &c.,  we  shall  find,  that  it  was  not  decided  until  the  case 
of  CoUon  V.  Colson  (i),  that  where  this  limitation  to  trustees  was 
interposed,  such  a  union  would  take  place  as  to  create  an  estate 
tail.    The  case  was  afterwards  much  doubted.    Lord  Hardwicke 
seems  to  have  been  dissatisfied  with  it,  when   he  attempted,  in 
Bagshaw  v.  Spencer  (2) y  to  evade  the  rule;  and  the  question  was 
again    raised,   in    Hodgson  v.   Ambrose  {3),   where,   however,   the 
decision  in  Colson  v.  Colson  was  affirmed,  and  the  rule  finally 
settled.     Then  follows  the  limitation  to  Thomas  for  life,  with 
remainder    to    his   issue  male,   who  would    necessarily  take  as 
purchasers,  for  there  are  no  words  to  create  a  limitation,  which 
could  coalesce  with  Thomas's  life  estate,  and  none  to  give  the  issue 
estates  of  inheritance  ;  then  come  the  limitations  to  the  daughters 
in  fee,  with  a  shifting  use  over  to  the  father.    As  far  as  any 
intention  of  the  parties  is  to  be  considered  (all  this  time,  it  must 
be  remembered,  I  am  speaking  of  the  legal  construction,  without 
considering  whether  there  was  an  executory  trust),  the  powers, 
which  followed,  are  not  at  all  inconsistent  with  an  estate  tail,  or 
adverse  to  that  construction.     This  is  not  of  much  importance 
upon  this  branch  of  the  case ;  but  I  may  observe  that  the  powers 
confer  this  advantage,  they  enable  the  party  to  bind  the  remainder- 
man, without  barring  the  entail. 

If,  then,  I  were  to  give  effect  to  this  instrument,  according  to  its 
legal  limitations,  merely  moulding  the  limitation  to  preserve,  I 
should  execute  a  settlement,  such  as  no  reasonable  man  ever 


(1)  2  Atk.  246,  247. 

(2)  2  Atk.  577 ;  1  Ves.  Sen.  142. 

B.R. — VOL.  LIX. 


(3)  Doug.  337. 
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intended,  and  such  as  I  have  never  met  with  in  the  course  of  mj 
experience ;  for  I  should  give  the  first  son  an  estate  in  tail  male, 
and  the  second  son  an  estate  for  life  only,  and  his  issae  male 
would  also  take  for  life  only.  There  is  an  intention  to  make  a 
provision  for  the  issue  of  the  two  sons,  which  I  could  not  thos 
effectuate,  for  the  children  of  the  first  son  would  be  altogether 
in  the  power  of  their  father,  and  the  children  of  the  second  son 
would  only  take  estates  for  life,  it  being  quite  clear  that  under  the 
words  ''issue  male"  they  must  take  as  purchasers,  and  that  as 
purchasers  they  could  take  no  greater  interests.  This  certainly 
leads  to  the  inference  that  something  else  was  intended ;  and  the 
question  now  is,  can  I  give  effect  to  that,  which  was  intended  ? 

I  consider  the  rule  of  this  Court  to  be  perfectly  well  settled,  and 
I  never  was  more  surprised  than  to  hear  it  impugned.  Where 
there  is  a  marriage  settlement,  the  marriage  itself  is  not  only 
a  consideration  to  support  the  settlement,  but  in  its  objects 
furnishes  an  indication  of  intention  that  there  should  be  what  is 
called  a  strict  settlement :  the  common  form  of  such  instruments 
shows  the  intention  to  provide  for  the  general  objects  of  a  settle- 
ment. If  a  man  agrees  before  his  marriage  to  settle  lands  on  his 
wife  and  children,  it  would  be  a  manifest  absurdity  to  execute  that 
settlement,  by  limiting  to  himself  an  estate  tail,  which  he  might 
defeat  the  very  next  day ;  an  estate  which,  in  the  view  of  the  law, 
gives  him  the  entire  ownership  of  the  property.  That,  indeed, 
would  be  a  settlement  in  form,  but  not  in  substance.  The  Courts, 
therefore,  have  ^rationally  held,  that  in  these  cases  the  intention 
is,  to  divest  the  husband  of  his  old  dominion,  and  to  place  the 
estates  of  the  children  out  of  the  power  of  the  father  to  defeat 
them. 

There  was  an  exception  to  the  general  rule  in  the  case  of  estates 
ex  provisione  viri ;  for  there,  as  the  wife  could  not  alienate  alone 
during  coverture,  and  after  coverture  was  disabled  by  the  statute, 
the  estate  could  not  be  barred  without  the  concurrence  of  both 
husband  and  wife,  and  the  necessity  of  this  concurrence  was  deemed 
a  sufficient  security  for  the  protection  of  the  issue ;  as,  however, 
the  statute  11  Hen.  VII.  (i),  has  been  repealed,  as  to  estates 
ex  provisione  viri,  by  a  late  Act  of  Parliament  (2),  this  exception 
will  henceforth  cease  to  be  part  of  the  law. 

Now,  as  between  the  cases  of  voluntary  settlements  and  wills 
there  is  no  difference ;  if  there  be  any,  the  former  is  the  stronger, 
(I)  11  Hen.  VII.  c.  20.  (2)  4  &  5  Will.  T\\  c.  W. 
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in   favour  of  a  strict  settlement ;  but  this  case  approaches  very 

nearly  to  that  of  an  ante-nuptial  settlement,  not  merely  because  it 

was  made  for  valuable  consideration,  but  because  it  had  for  its 

object  to  provide  for  the  settlor's  sons  and  daughters.     Now,  when 

t\ie  father  was  tenant  in  tail,  and  meant  to  cut  down  his  estate 

tail,  and  to  create  new  limitations,  it  would  be  difficult  to  induce 

me  to  believe,  that  his  intention  was  to  divest  himself  of  that 

estate,  which  would  have  carried  the  estate  through  the  family,  in 

order  to  create  the  like  estate  in  his  eldest  son,  which  would  have 

liad  no  such  operation.    I  never  heard  of  a  father  making  such 

a  settlement. 

This  settlement  is  one  for  valuable  consideration,  not  ^merely 
because  the  wife  releases  part  of  the  lands  from  her  jointure,  but 
because  she  had  also  agreed,  in  a  certain  event,  to  relinquish  part 
of  her  jointure  itself,  for  it  appears  from  the  indorsement,  that 
in  the  event  of  Mrs.  Jenkings,  the  prior  tenant  for  life,  surviving 
Mrs.  Fitzmaurice,  she  had  agreed  to  relinquish  lOOZ.  per  annum. 
This,  therefore,  was  a  consideration,  which  might  or  might  not 
be  held  to  extend  to  the  settlement  made  upon  her  children  by  her 
husband. 

Taking,  however,  this  to  be  a  voluntary  settlement,  let  us  look 
at  the  case  in  that  light.  Voluntary  settlements  and  wills  generally 
stand  upon  the  same  footing.  The  settlement  cannot  stand  upon 
a  footing  inferior  to  that  of  a  will ;  for  the  very  act  of  making  the 
settlement  inter  vivos  rather  leads  to  the  inference,  that  a  strict 
settlement  was  intended;  in  both,  however,  the  rule  of  law  is 
clear ;  the  intention  must  be  collected  from  the  four  corners  of  the 
instrument,  and  the  nature  of  the  instrument  does  not  enable  the 
Court  to  say  that  a  strict  settlement  was  intended.  In  marriage 
settlements,  the  nature  of  the  instrument  leads  to  that  conclusion; 
but  in  the  case  of  a  voluntary  settlement,  or  even  a  settlement 
for  valuable  consideration,  not  upon  marriage,  there  is  nothing 
irrational  in  a  limitation  to  a  son  of  the  settlor  in  tail;  it  may 
be  improvident,  but  it  is  difficult  to  say,  that  it  could  not  have 
been  intended.  I  must  suppose,  that  those,  who  use  technical 
words,  intend  to  use  them  in  a  technical  sense,  unless  something 
to  the  contrary  appears.  In  this  case  then,  I  must  look  for  the 
intention  upon  the  face  of  the  instrument  itself.  If  I  come  to  the 
conclusion  that  it  is  an  executory  trust,  there  is  no  diflference 
whatsoever  between  executory  trusts,  whether  created  by  marriage 
articles,  by  a  voluntary  settlement,  or  by  a  will.     There  is,  *indeed, 
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in  the  latter  case,  much  greater  diflficulty  in  arriving  at  the  con- 
clusion that  the  trust  is  executory ;  for,  in  the  first  case,  the  nature 
of  the  instrument  establishes  the  fact ;  in  the  others,  it  must  be 
collected  from  the  nature  of  the  dispositions  in  the  instruments. 
In  the  present  case  there  can  be  no  room  for  doubt,  that  the  trust 
is  executory ;  all  trusts,  to  be  sure,  are  in  some  sense  executory, 
because  the  nature  of  a  trust  implies  something  to  be  executed ; 
but  here  the  settlor  covenants  to  convey  the  property  to  trustees, 
to  be  settled  to  the  uses  aftermentioned,  as  counsel  shall  advise. 

I  admit,  that  although  this  trust  is  so  far  executory,  as  to  leave 
something  to  be  done,  yet  the  party  may  afterwards  have  become, 
as  it  is  styled,  ''his  own  conveyancer,"  that  is,  he  may  have  defined 
so  clearly  his  intention  as  to  the  limitations  of  the  settlement,  as  to 
leave  no  room  for  ambiguity  or  doubt ;  if  he  had  done  so,  I  must 
have  given  to  the  words  he  has  used  their  legal  operation ;  but  he 
has  not  done  so  here,  for  as  I  have  already  shown,  his  intention  is 
far  from  being  clearly  expressed. 

Can  I  make  Harman  tenant  in  tail,  and  his  brother  Thomas 
tenant  for  life  only,  giving  to  the  words  merely  their  strict  legal 
construction  ?  The  words  ''  as  counsel  shall  advise,'*  must  be  read 
as  qualifying  the  dispositions ;  you  would  not  go  to  counsel,  and  ask 
his  advice  merely  as  to  the  proper  form  of  conveyance  to  be  used, 
whether  feofi'ment,  bargain  and  sale,  or  lease  and  release,  but  you 
would  also  inquire,  how  the  limitations  should  be  framed.  I  must 
sacrifice  something.  I  cannot  effectuate  the  intention  as  to  Thomas 
and  his  issue  male,  without  taking  some  liberty  with  the  limitation 
to  Harman.  In  my  opinion,  I  shall  do  less  violence  to  the  language 
of  this  instrument,  by  treating  *the  limitation  to  the  heirs  of  the 
body  of  Harman,  as  words  of  purchase,  and  confining  him  to  his 
life  estate,  than  by  the  contrary  construction.  If  I  leave  the  words 
to  their  natural  meaning,  the  heirs  male  of  Thomas  cannot  be  pro- 
vided for,  according  to  what  was  the  manifest  intention  of  the 
settlor;  and  if  I  remould  the  words  ''issue  male,"  I  must  submit 
the  words  "  heirs  male  of  the  body  "  to  the  same  operation.  It  was 
only  after  a  long  struggle  that  the  Courts  came  to  the  conclusion, 
that  in  any  case,  such  limitations  as  those  to  Harman,  and  the 
heirs  male  of  his  body,  with  an  interposed  remainder  to  trustees  to 
preserve,  created  an  estate  tail ;  and  that  is  important,  now  that  I 
am  dealing  with  what  is  executory.  I  am,  therefore,  at  liberty  to 
say,  that  the  words  here  were  not  employed  in  their  ordinary  sense. 
Indeed,  looking  through  the  whole  of  the  instrument,  it  is  apparent. 
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that  the  framer  had  no  real  knowledge  of  the  signification  of  the 
terms  which  he  used;  where  the  previous  deeds  are  recited,  he 
never  inserts  words  of  limitation ;  he  never  ventures  to  say  what 
estates  were  created  under  those  deeds ;  the  whole  instrument  mani- 
fests ignorance  and  want  of  skill,  and  we  therefore  see  why  the 
intentions  of  the  parties  were  not  properly  executed.  Here  the 
father  is  tenant  for  life,  With  the  remainder  to  the  son  for  life,  the 
life  estate  of  the  father  exceeding  in  interest  the  life  estate  of  his 
son,  in  consequence  of  the  clause  without  impeachment  of  waste. 
No  doubt,  the  non-repetition  of  the  clause,  '*  without  impeachment 
of  waste,"  is  an  argument  against  an  estate  for  life.  But  it  is  said, 
that  no  power  is  given  to  the  sons  to  raise  portions  for  younger 
children ;  now  that  is  not  unusual  in  a  settlement ;  I  take  it  for 
granted,  that  it  was  not  intended  to  give  this  power ;  and  this  also 
accounts  for  making  the  sons  tenants  for  life,  not  repeating  the 
clause  without ''  impeachment  of  waste."  The  father  had  a  desire, 
*which  is  perfectly  natural,  to  possess  more  power  over  the  estate 
than  his  sons  were  to  enjoy.  Putting  these  things  aside,  I  find 
Harman  tenant  for  life,  remainder  to  trustees  during  his  life  to 
preserve  contingent  remainders,  in  the  view  of  this  Court,  remainder 
to  the  heirs  male  of  his  body.  But  the  words  by  which  this  life 
estate  is  created,  are  very  peculiar  ;  they  are  composed  of  the  limi- 
tation for  life,  and  of  the  words  which  would  be  properly  used,  if 
there  had  been  an  actual  estate  to  preserve  contingent  remainders 
interposed;  it  is,  ''to  the  use  and  behoof  of  the  said  Harman 
Fitzmaurice,  the  said  eldest  son  of  the  said  James  Fitzmaurice,  and 
to  permit  and  suffer  the  said  Harman,  and  his  assigns,  during  the 
natural  life  of  the  said  Harman,  to  take  the  rents,  issues  and 
profits,"  &c.  And  so  in  the  limitation  to  Thomas,  **  to  permit  him 
to  receive  the  rents,"  &c. ;  as  if  in  each  case  there  had  been  an 
interposed  remainder ;  and  if  I  find  an  estate  limited  to  preserve 
contingent  remainders,  and  then  a  limitation  to  the  heirs  of  the  body, 
and  I  must  make  some  alteration,  the  question  is,  whether  I  must 
not  make  such  an  alteration  as  will  render  the  whole  consistent. 
The  expression  "  issue  male  "  I  can  mould,  without  difficulty,  to 
mean  first  and  other  sons ;  and  can  I  not  mould  the  words  ''  heirs 
of  the  body  "  with  equal  facility?     There  is  no  diflBculty. 

I  have  the  authority  of  Glenorchy  v.  Bosville  (i),  and  many  other 
cases.  That  case  came  first  before  Lord  King,  and  afterwards 
before  Lord  Talbot ;  it  was  a  devise  to  trustees,  to  convey  to  A.,  for 
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life,  without  impeachment  of  waste,  remainder  to  the  issue  of  A/s 
body,  and  Lord  King  said,  he  should  "make  no  diflficulty  of  deter- 
mining it  an  "^estate  tail,  had  this  been  an  immediate  devise ;  but 
when  you  apply  to  this  Court  for  the  carrying  a  trust  estate  into 
execution,  the  doubt  is,  whether  we  shall  not  vary  from  the  mles  of 
law,  to  follow  the  testator's  intent  ?  which  also  brings  on  another 
question,  what  is  the  testator's  intent  in  the  present  case  ?  "  The 
opinion  of  the  Judges  was  taken,  and  it  came  to  a  hearing  before 
Lord  Talbot,  and  he  decided,  that  he  was  bound  to  execute  the 
intent,  and  decree  it  an  estate  for  life,  with  remainder  to  the  first 
and  other  sons ;  and  the  note  says,  ''  this  case  appears  to  have  been 
decided  upon  the  principle  of  a  distinction  existing  between  legal 
and  equitable  estates,  and  between  trusts  executed,  and  tmsts 
executory ;  Lord  Talbot  admitting  the  word, '  issue,'  in  a  will,  to  be 
as  proper  a  word  of  limitation  as  '  heirs  of  the  body.'  "  Li  the  case 
of  Meure  v.  Meiire  (i),  the  gift  was,  by  will,  to  trustees,  to  purchase 
lands  in  trust,  to  permit  the  plaintiff  to  receive  the  rents  and  profits 
for  his  natural  life,  and  after  his  decease,  then  in  trust  for  the  use 
of  the  issue  of  the  body  of  the  plaintiff.  Sir  Joseph  Jebtll,  deciding 
that  the  plaintiff  took  an  estate  for  life  only,  refers  expressly  to  the 
nature  of  the  limitations ;  he  said, ''  there  is  something  in  this  will, 
that  denotes  the  intention  of  the  testator,  that  the  plaintiff  should 
only  take  an  estate  for  life,  for  there  is  a  distinction  between  the 
wording  and  framing  of  the  limitations ;  in  the  first  place,  the  estate 
is  during  the  lives  of  the  defendant  Andrew,  and  the  plaintiff,  to 
continue  in  the  trustees;  and  when  the  testator  limits  it  to  the 
plaintiff  for  life,  it  is  to  permit  and  suffer  the  plaintiff  to  receive  the 
rents  and  profits,  &c. ;  and  when  the  limitation  is  to  the  issue,  it  is 
to  their  use  and  behoof,  and  the  Court  should,  as  much  as  they  can, 
preserve  the  intention  *of  the  testator."  The  words  of  the  devise 
in  that  case  were  some^shat  peculiar,  but  the  words  here  are  just 
the  same ;  the  limitation  is  to  the  use  of  Harman  Fitzmaurice,  and 
to  permit  and  suffer  the  said  Harman  to  take  the  rents,  &c.  So  far, 
the  case  falls  exactly  within  the  observations  of  the  Mastbr  of  the 
Rolls.  The  same  doctrine  was  held  in  the  modern  case  of  Ston^r 
V.  Curwen  (2). 

Two  cases  were  referred  to  in  the  argument,  as  proving  the 
power  of  the  Court  to  make  a  strict  settlement  in  the  present  case. 
The  first  was  White  v.  Carter  (3).     There  was  a  devise  to  trustees  of 


(1)  2  Atk.  265. 

{2)  30  R.  E.  156  (5  Sim.  2G4). 


(3)  2  Eden,  366. 
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money  to  be  laid  out  in  land,  and  settled  as  counsel  should  advise,     Rochfobt 
in  trust  for  A.  and  his  issue  in  tail  male,  to  take  in  succession  and 
priority  of  birth  ;  and  it  was  considered  properly  enough,  that  the 
words  in  ''  priority  of  birth  "  indicated  the  intention  of  the  testator 
that  there  should  be  strict  settlement,  and  it  was  so  decreed  first  by 
Lord  NoBTHiMGTOM,  and  then  by  Lord  Camden,  upon  a  rehearing. 
Lord  Camden  said  (i),  ''the  testator  directs  the  settlement  to  be 
made  by  advice  of  counsel,  and  in  succession  and  priority.     He 
meant  something  different  from  an  estate  tail,  when  he  wanted  the 
assistance  of  counsel."     The  other  case  was  much  stronger,  that  of 
Bastard  v.  Prohy  (2).     The  gift  there  was  to  trustees  in  trust  when 
the  lady  attained  her  age,  ''  as  counsel  should  advise,  to  convey, 
settle,  and  assure  the  said  manors,  &c.,  unto  or  to  the  use  of  or  in 
trust  for  the  said  Jane,  for  her  life ;  and  after  her  death,  then  on 
the  heirs  of  her  body."    That  was  the  most  naked  case,  that  could 
possibly  occur.     There  was  nothing  whatever  in  the  will,  except  the 
expression  ''  as  counsel  ^should  advise,"  to  warrant  the  Court  to 
interfere  in  modelling  the  settlement ;  yet  these  words  were  held 
suflScient  for  that  purpose.    The  case  was  heard  before  Lord  Kenyon, 
who  perfectly  understood  that  branch  of  the  law,  and  the  counsel 
happened  to  be  Mr,  Scott  and  Mr.  Mitford,  afterwards  Lords  Eldon 
and  Redesdale,  who  both  gave  up  the  point,  that  the  trust  was  not 
executory.    It  would  be  impossible  to  persuade  me,  that  this  case 
was  not  a  decision  of  very  considerable  authority.     If,  therefore,  a 
settlement  is  directed  to  be  made,  as  counsel  should  advise,  on  a 
person  for  life  and  the  heirs  of  his  body,  counsel  would  make  him 
tenant  for  life,  and  interposing  an  estate  to  preserve  contingent 
remainders,  would  make  the  first  and  other  sons  tenants  in  tail. 

It  is  stated,  however,  that  this  case  had  been  overruled,  and  that 
there  is  much  difficulty  in  consequence  of  some  of  the  early  decisions  ; 
for  this  reason  I  took  time  to  consider  the  case,  and  have  looked 
into  all  the  authorities.  In  Leonard  v.  The  Earl  of  Sussex  (s),  there 
was  a  devise,  and  there  were  clear  words,  showing  that  the  intention 
was  to  make  a  strict  settlement.  The  Lord  Keeper  makes  this 
observation:  ''She  has  declared  her  mind  to  be,  that  her  sons 
should  not  have  it  in  their  power  to  bar  their  children,  which  they 
would  have,  if  an  estate  tail  was  to  be  conveyed  to  them ;  and  took 
it  to  be  as  strong  in  the  case  of  an  executory  devise  for  the  benefit 
of  the  issue,  as  if  the  like  provision  had  been  contained  in  marriage 


(1)  Ambl.  670. 

(2)  2  Cox.  6. 
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articles.''  This  may  be  said  to  show  clearly  the  power  of  the  Coart 
to  mould  the  limitations  according  to  the  intention,  and  also  the 
nature  of  the  distinction  between  marriage  articles  and  wills,  ♦which 
I  have  already  referred  to ;  for  the  moment  the  Court  got  at  the 
intention  that  a  strict  settlement  was  to  be  made,  it  had  no  difficulty. 
It  had,  then,  the  same  right  to  deal  with  the  will  as  with  a  marriage 
settlement ;  the  intent  must,  in  both  cases,  be  effectuated,  and  that 
is  all  the  Lord  Keeper  meant  to  say.  A  subsequent  case,  decided 
on  the  same  principle,  is  Legatt  v.  Sewell  (i),  reported  in  the  same 
volume,  where  the  Court  was  of  opinion,  that  the  case  arising  upon 
''  a  voluntary  devise,  although  executory,  was  to  be  taken  in  the 
very  words  of  the  will  as  a  devise."  It  is  said  these  cases  are 
opposed  to  each  other ;  and,  doubtless,  they  would  appear  so,  if 
they  were  taken  generally  and  placed  in  juxta-position ;  but  if 
considered  in  relation  to  the  facts  and  circumstances  of  each  case, 
they  are  quite  consistent.  In  the  one  case,  the  trust  was  to  be 
executed  by  the  Court ;  in  the  other,  though  the  trust  was  executoty, 
the  Judge  thought  it  would  not  have  been  according  to  the  intent  to 
have  directed  a  strict  settlement.  This  case  is  also  reported  in 
Feere  Williams  (2),  and  it  appears  that  the  opinion  of  the  Judges  of 
the  Common  Pleas  was  taken.  There  was  a  difference  of  opinion 
amongst  the  Judges,  and  the  Lord  Keeper  desired  an  ejectment 
should  be  brought  to  try  the  question ;  but  it  is  not  very  clear  that 
the  case  was  ever  decided.  In  Bale  v.  Coleman  (s),  there  was  no 
pretence  for  saying  the  trust  was  executory.  However,  a  difference 
of  opinion  there  existed,  for  it  was  decided  one  way  by  Lord  Cowpkb, 
and  the  other  way  by  Lord  Harcourt.  The  well-known  case  of 
Trevor  v.  Trevor  (4)  went  still  farther.  There  is  no  doubt  now,  but 
that  the  trust  there  was  executory.  It  was  carried  into  the  Lords  (5), 
and  there  *was  a  difference  of  opinion,  the  Lord  Chancellor,  with 
Lord  Nottingham,  being  for  the  decree,  and  Lord  Trevor  and 
Lord  Harcourt  against  it.  The  decree  was  affirmed,  and  it  is 
sufficient  now  to  say,  that  this  case  of  Trevor  v.  Trevor  has  placed 
the  doctrine  beyond  the  possibility  of  a  doubt.  I  think,  therefore, 
that  no  difficulty  arises  upon  the  early  authorities. 

It  was  asserted  at  the  Bar,  that  Sir  Willum  Grant's  judgment, 
in  the  case  of  Blackburn  v.  Stables  (e),  had  either  been  incorrectly 
reported,  or  that  that  case  had  overruled  Mltite  v.  Carter,  and 


{V)  2  Vera.  551. 

(2)  1  P.  Wms.  87. 

(3)  1  P.  Wms.  142;  2  Vem.  670. 


(4)  1  P.  Wms.  622. 

(5)  o  Br.  P.  C.  122,  Torn!,  ed. 

(6)  13  R.  E.  120  (2  V.  &  K  367). 
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overturned  the  whole  doctrine.  The  observations  of  the  learned 
Judge  are  certainly  not  incorrectly  reported.  No  Judge  was  more 
particular  about  his  judgments.  He  was  in  the  habit  of  carefully 
perusing  them,  and  if  there  had  been  anything  wrong  in  that 
judgment,  he  would,  I  doubt  not,  have  had  it  corrected. 

How  it  can  be  argued,  that  Blackburn  v.  Stables  has  overruled 
White  V.  Carter  and  the  early  cases,  I  am  at  a  loss  to  discover.  I 
have  read  that  case  several  times,  and  I  cannot  find  a  single 
expression  of  Sir  William  Grant's  calculated  to  lead  to  such  a 
conclusion.  That  was  a  devise  in  trust  for  the  son  of  the  testator's 
nephew,  at  the  age  of  twenty-four,  and  if  he  had  no  son,  to  a  son  of 
a  great  nephew  of  the  testator's ;  and  the  testator  directed  that  his 
executors  should  not  give  up  their  trust  until  a  proper  entail  was 
made  to  the  male  heir  of  the  person,  who  should  take  under  the 
dispositions  of  his  will.  Sir  William  Grant  there  held  that  the 
son  of  the  testator's  nephew  was  entitled  to  a  conveyance  of  the 
estate  in  tail  male ;  the  concluding  clause  of  the  judgment  *show8 
the  grounds  upon  which  the  case  was  decided.  He  says  (i),  *'  there 
is  nothing  in  the  context  of  the  will  from  which  it  can  be  collected, 
that  the  testator  did  not  mean  to  use  the  words  in  their  technical 
sense.  There  is  an  absence  of  every  circumstance  that  has 
commonly  been  relied  on  as  showing  such  intention.  The  word 
is  *  heir,'  not  '  issue ;  *  there  is  no  express  estate  for  life  given  to 
the  ancestor ;  no  clause  that  the  estate  shall  be  without  impeach- 
ment of  waste ;  no  limitation  to  trustees  to  preserve  contingent 
remainders;  no  direction  so  to  frame  the  limitation,  that  the 
first  taker  shall  not  have  the  power  of  barring  the  entail.  Every 
thing  is  wanting  that  has  furnished  matter  for  argument  in  other 
cases ;  the  words  are,  therefore,  to  be  taken  in  their  legal  accepta- 
tion." That  was  the  ground  of  the  decision,  not  the  supposed 
distinction  between  marriage  articles  and  wills,  for  he  says,  in  the 
commencement  of  his  judgment,  *'  I  know  of  no  difference  between 
an  executory  trust  in  marriage  articles  and  in  a  will,  except  that 
the  object  and  purpose  of  the  former  furnish  an  indication  of 
intention,  which  must  be  wanting  in  the  latter; "  and  he  goes  on  to 
say,  ''in  the  case  of  a  will,  the  subject  being  mere  bounty,  the 
intended  extent  of  the  bounty  can  be  known  only  from  the  words, 
in  which  it  is  given ;  but  if  it  is  clearly  to  be  ascertained  from 
anything  in  the  will,  that  the  testator  did  not  mean  to  use  the 
expressions,  which  he  has  employed  in  their  strict,  proper,  and 
(1)  13  E.  E.  123  (2  V.  &  B.  371). 
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technical  sense,  the  Court,  in  decreeing  such  settlement  as  be  has 
directed,  will  depart  from  his  words  in  order  to  execute  his 
intention.'*  There  is  not  a  word  here  like  an  overruling  of  the 
previous  cases.  Whether  that  case  was  or  was  not  rightly  decide<l 
upon  the  intention  is  another  question.  In  the  argument  off 
JeiToise  v.  *The  Duke  of  Northumberland  {l)^  Lord  Eldon  was 
pressed  with  some  general  observations  which  had  fallen  from  him 
in  The  Duke  of  Newcastle's  case  (2) ;  no  doubt  his  words  did  require 
some  explanation ;  but  in  Blackburn  v.  Stables  there  was  iiotbin*; 
that  required  explanation,  for  it  never  was  supposed,  that  that  case 
had  established  a  new  rule.  Lord  Eldon  took  great  pains  to 
remove  the  erroneous  impression  which  had  existed.  He  says  that 
he  never  meant  to  say  what  had  been  imputed  to  him,  and  he 
states  (3)  **  so  again,  that  I  may  not  be  misunderstood,  if  it  is 
supposed  that  I  said  that  there  was  no  difference  between  marriage 
articles  and  executory  trusts,  and  that  they  stood  precisely  upon 
the  same  grounds,  I  never  meant  to  say  so.  In  marriage  articles, 
the  object  of  such  settlement,  the  issue  to  be  provided  for,  the 
intention  to  provide  for  such  issue,  and,  in  short,  all  the 
considerations  that  belong  peculiarly  to  them,  afford  prinid  facie 
evidence  of  intent,  which  does  not  belong  to  executory  trusts  under 
wills.  But  I  take  it  according  to  all  the  decisions,  allowing  for 
that,  an  executory  trust  in  a  will  is  to  be  executed  in  the  same 
way ; ''  that  is,  when  you  have  found  out  the  intention,  there  is  no 
distinction,  as  I  before  said,  between  the  case  of  an  executoiy  trust 
created  by  a  will,  and  one  created  by  a  settlement.  Sir  Willijoi 
Grant  did  not  mean,  in  Blackburn  v.  Stables^  to  impeach  the 
previous  authorities,  and  Lord  Eldon,  in  Jervoise  v.  The  Duke  of 
Northumberland^  took  care  to  remove  any  doubt,  which  might  have 
arisen  in  consequence  of  the  expressions  imputed  to  him.  Upon 
the  whole,  I  have  come  to  the  conclusion,  that  the  rule  of  law  is  as 
well  settled  as  *I  thought  it  was,  that  no  rule  is  better  settled,  thai 
none  stands  on  a  more  solid  foundation. 

As  regards  the  present  case,  I  have  satisfied  myself  (not  withoat 
difficulty),  that  there  is  upon  the  face  of  this  instrument  sufficient 
evidence  of  the  intention  of  the  parties,  not  to  use  the  expressions, 
which  have  been  employed,  in  their  strict  technical  sense;  that 
there  is  nothing  in  this  settlement  to  prevent  my  giving  effect 
to  that  intention,  and  that  I  must,  therefore,  hold  that  Hannan 
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Fitzmaarice  was    tenant   tor   life  only  of  these    lands,   with   a  Rochfort 

remainder  to  his  sons  as  purchasers.    I  must,  consequently,  dismiss  fitz- 

the  bill,  and  with  costs,  for  the  plaintiff  had  the  judicial  opinion  mauriob. 
of   the  Master  of  the  Bolls  against  him  upon  the  construction 
of   the  settlement,  before  the  bill  was  filed. 


MOLONY  V.   KERNAN.  i842. 

(2  Dr.  &  War.  31  —42.)  Jan.J2^  13. 

A  party,  who  takes  an  assignment  of  a  lease  from  the  agent  of  the  lessor,   Sir  Edward 
with  notice  of  the  assignor's  character  as  agent,  has  the  same  liability       Suodbn, 
of  sustaining  the  lease  cast  upon  him  that  the  agent  has,  and  if  the  lease  '  * 

cannot  be  upheld  by  the  agent,  neither  can   it  be  supported  by    the  '-       -' 

purchaser  from  the  agent. 

The  bill  in  this  case  was  filed  for  the  purpose  of  setting  aside  a 
certain  lease,  of  the  1st  of  May,  1832,  and  an  assignment  thereof, 
which  had  been  obtained  under  the  following  circumstances : 

The  plaintiflf,  Henry  Molony,  was  entitled  under  his  father's 
will,  as  tenant  for  life,  to  certain  lands  in  the  county  of  Clare,  of 
which  the  mountain  called  Slievanore,  the  subject  of  the  lease  in 
question,  formed  a  part,  with  remainder  *to  his  first  and  other  sons  [  *S2  ] 
in  tail  male ;  and  in  the  will  there  was  contained  a  power  to  the 
said  plaintiff  to  make  leases  for  twenty-one  years,  in  possession, 
and  at  the  best  improved  rent. 

In  the  year  1826,  the  plaintiff  was  put  into  possession  of  the 
property,  and  thereupon  appointed  Mr.  Edward  Eernan,  one  of  the 
defendants,  his  land  agent  and  receiver,  and  executed  a  power  of 
attorney,  authorizing  him  to  receive  the  rents,  and  entrusted  him 
generally  with  the  care  and  management  of  his  property. 

It  appeared  that  the  premises  in  question,  the  mountain  of 
Slievanore,  were,  at  the  period  before  mentioned,  in  the  occupation 
of  yearly  tenants,  persons  of  the  name  of  Connor  and  Eeily,  at 
rents  amounting  in  all  to  a  sum  of  862.  18«.  4d.  annually ;  and  that 
in  the  several  accounts  furnished  by  Eernan,  between  the  years 
1828  and  1882,  these  tenants  were  returned  in  a  progressively 
increasing  arrear,  which,  in  the  year  1882,  amounted  to  a  sum  of 
511.  10«.  6d. 

The  bill  stated  that  the  defendant,  Eernan,  had  made  frequent 
applications  to  the  plaintiff  for  a  lease  of  the  said  mountain,  which 
the  plaintiff,  who  was  wholly  ignorant  of  the  value  of  the  property, 
at  length  agreed  to  grant,   iniiuenced  as  well  by  the  increasing 
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MoLONY  arrear  of  rent  on  the  tenants'  parts,  as  also  by  the  represenlations 
Kkrnan.  of  Eernan,  that  he  would  then  reside  on  the  property,  and  thereby 
be  enabled  to  attend  to  other  parts  of  the  plaintiff's  estate.  The 
lease,  which  was  accordingly  executed,  bore  date  the  1st  of  May, 
1832,  and  was  for  twenty-one  years,  and  at  a  rent  of  5W.  per 
annum. 

[For  the  purposes  of  this  report  it  is  sufficient  to  say  that  the 
Lord  Chancellor  was  of  opinion  that  the  lease  had  been  impro- 
perly obtained  by  Eernan,  who  had  obtained  an  advantage  at  the 
expense  of  his  principal,  the  plaintiff,  by  the  suppression  of 
information  which  it  was  his  duty  as  agent  to  have  disclosed  to 
the  plaintiff. — 0.  A.  S.] 

[The  defendant  Sampson  claimed  to  be  a  bond  Jide  purchaser  for 
value  of  the  lease,  and  produced  an  assignment  of  the  lease  from 
Kernan  to  himself,  dated  the  2nd  May,  1834,  in  consideration  of 
210Z.  paid  by  himself  to  Eernan,  but  he  did  not  prove  the  actual 
payment  of  the  money.  Sampson  was  aware  that  Eernan  was  the 
agent  of  the  plaintiff. 

The  Lord  Chancellor  (after  stating  the  facts)  said  :] 

[40]  Now,   as  to  Eernan,   there  is  not  a  shadow  of  defence;    he 

abandoned  his  duty  as  agent ;  the  tenants'  rents  are  all  in  arrear ; 
his  own  rent  is  likewise  wholly  unpaid ;  and  he  improperly  obtains 
a  benefit,  at  the  expense  of  his  principal.  The  relief,  therefore, 
now  sought,  as  against  him,  is  quite  of  course. 

The  defendant  Sampson  then  comes  forward  and  says,  I  am  a 
bond  Jide  purchaser  for  valuable  consideration  paid,  and  without 
notice,  and  according  to  the  rules  and  principles  of  this  Court,  I 
am  entitled  to  the  protection  of  the  Court.  I  purchased  hynd  Mr, 
and  I  saw  nothing  in  the  case  to  raise  a  suspicion  of  any  malajid^i. 
Now,  if  this  defence  were  made  out,  he  undoubtedly  would  be 
entitled  to  the  full  benefit  of  it.  But  this  defence  has  not  been 
made  out  in  proof.  As  to  the  payment,  all  that  has  been  proved 
is,  that  some  piece  of  paper  passed  between  the  parties,  but  it  may 
be  that  no  actual  payment  was  to  be  made,  until  it  was  ascertained 
that  the  title  would  not  be  impeached. 

But  even  if  the  defendant  had  proved  the  payment  of  the 
purchase  money,  I  should  have  had  no  difficulty,  not  because  this 
was  a  lease  made  to  an  agent,  for  as  I  have  before  said,  an  agent 
may  take  a  lease,  but  because  a  party  who  buys  from  an  agent, 
with  distinct  notice  that  the  party  with  whom  he  is  dealing  is  au 
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a>gent,  has  cast  upon  him  the  liability  of  sustaining  the  lease,  just      Molont 
&s  much  as  the  agent  himself  ;  and  if  the  lease  could  not  be  upheld      eernak. 
l>y  the  agent,  neither  could  it  be  supported  by  a  purchaser  *from       [  '41  ] 
that  agent,  if  he  deals  with  him  in  his  character  of  agent. 

[His  Lordship  then  adverted  to  certain  correspondence  and 
evidence  which  conclusively  showed  that  Sampson  was  aware  that 
Kernan  was  the  agent  of  the  plaintiff,  and  his  Lordship  concluded 
his  judgment  by  saying:] 

There  appears  to  me  to  be  ^nothing  to  distinguish  Sampson's       [  U2  ] 
c^ase  from  that  of  Eernan's,  even  if    he  had  proved  his  alleged 
title  of  purchaser  for  valuable  consideration,  but  in  that  he  has 
completely  broken  down. 

Mr.  Serjt.  Warren,  Mr.  Brooke,  and  Mr.  H.  G.  Htighes,  for 
the  plaintiff. 

Mr.    Moore  for  the  defendant  Kernan,  Mr.  Monahan,  Mr. 
O^ Briefly  and  Mr.  Brereton,  for  the  defendant  Sampson. 


ENRAGHT  v.  FITZGERALD.  i8i2. 

Jan.  13. 
(2  Dr,  &  War.  43—50  ;  S.  C.  1  Con.  &  L.  181.)  

On  a  decree  for  the  specific  performance  of  a  contract,  for  the  purchase   ^^^  Edward 
of  a  reversion  expectant  on  a  lease  for  lives,  the  Tender  is  entitled  to  L.C.^ ' 

interest  on  the  purchase  money,  from  the  day  on  which  a  good  title  was  r  43  1 

first  shown. 

In  future  the  Court  will  add  to  the  reference,  as  to  whether  a  good  title 
can  be  made,  a  direction  to  the  Master,  at  the  request  of  either  party,  to 
inquire  and  report  at  what  time  a  good  title  was  shown. 

This  was  a  suit  for  the  specific  performance  of  an  agreement  for 
the  purchase  of  certain  lands,  in  the  counties  of  Glare  and  Tipperary. 
The  bill  nvas  filed  on  the  80th  of  April,  1886,  by  the  trustees  and 
devisees  under  the  will  of  John  Walcott,  against  the  real  and  personal 
representatives,  and  devisee,  of  James  C.  Fitzgerald,  the  person  who 
had  contracted  to  purchase.  The  interest  in  the  lands  which  was 
the  subject-matter  of  the  contract,  was  a  reversion  expectant  upon 
a  lease  for  lives,  some  of  which  were  in  existence  at  the  time  the 
agreement  was  entered  into.  The  terms  of  the  proposed  sale 
appeared  from  certain  letters  which  were  proved  in  the  cause ;  on 
the  19th  of  August,  *1888,  James  C.  Fitzgerald  wrote  to  the  t  M4  ] 
plaintiff's  agent,  proposing  a  transfer  of  6,6002.  New  Three-and-a- 
half  per  cent.  Government  Stock,  as  the  price  of  the  reversion ; 
and,  this  offer  having  been  objected  to,  on  the  12th  of  September 
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Enbaoht  following,  he  again  wrote  to  the  vendor's  agent,  thus:  *'I  accept 
Fitzgerald,  your  proposal  of  making  this  purchase  a  cash  transaction  instead  <>{ 
a  transfer  of  stock  &c.,  I  shall  take  it  upon  myself  to  conclude  the 
transaction  by  agreeing  to  your  proposal  of  paying  down  6,40(V.  in 
cash,  on  the  day  that  the  purchase  shall  be  finally  concluded/^ 
Some  difficulties  having  been  raised  to  the  vendor's  title,  in  conse- 
quence of  the  misnomer  of  one  of  the  trustees  in  Mr.  Walcott's  will, 
the  testator  having  written  Everaght  instead  of  Enraght,  this  suit 
became  necessary,  and  on  the  5th  of  June,  1887,  a  decree  was 
pronounced,  by  which  it  was  declared  that  the  plaintiffs  were 
entitled  to  a  specific  performance  of  the  contract,  and  it  was  referred 
to  the  Master  to  take  an  account  of  the  real  and  personal  estate  of 
James  G.  Fitzgerald,  and  of  the  incumbrances  affecting  the  same, 
and  also  to  inquire  *^  whether  a  good  and  satisfactory  title  to  the 
lands  and  premises  in  the  pleadings  mentioned,  could  be  made  by 
the  plaintiffs,  and  at  what  time  they  were  enabled  to  convey  the 
same."  On  the  12th  of  July,  1839,  the  Master  made  his  report, 
and  after  setting  forth  the  accounts  as  above  directed,  reported 
upon  the  title  in  the  following  terms :  ''I  find  that  a  good  and 
sufficient  title  to  the  fee  simple  and  inheritance  of  the  lands  in  the 
pleadings  mentioned,  can  be  made  out,  and  that  the  plaintiffs  were, 
previous  to  the  filing  of  the  bill  in  this  cause,  on  the  30th  of  March, 
1835,  enabled  to  convey  the  same." 

To  this  report  no  exceptions  were  taken  upon  either  side,  and  the 
[  *^»  ]  cause  came  on  to  be  heard  for  further  directions  before  *Lord 
Flunket  on  the  11th  of  November,  1889.  The  only  questions  then 
raised  were,  first,  from  what  time  the  purchaser  was  liable  to  pay 
interest  on  the  purchase  money ;  and  secondly,  how  the  costs  of  the 
suit  should  be  disposed  of.  It  appeared  that  the  interest  of  the 
purchase  money  considerably  exceeded  the  amount  of  the  rents 
reserved  in  the  leases  above-mentioned,  and  the  plaintiffs  contended, 
that  they  were  entitled  to  interest  from  the  28th  of  March,  1835, 
the  day  mentioned  in  the  report  as  the  time,  when  the  plaintiffs 
were  in  a  condition  to  convey  the  lands ;  the  defendants  insisting, 
on  the  other  hand,  that  they  were  only  liable  to  pay  interest  from 
the  date  of  the  report. 

By  the  decree  then  pronounced,  it  was,  among  other  things, 
ordered,  that  the  defendants  should  pay  to  the  plaintiffs  the  amount 
of  the  purchase  money,  with  interest  from  the  date  of  the  repor; 
until  paid,  ''together  with  the  plaintiffs'  costs  subsequent  to  the 
former  hearing  of  the  cause,  including  the  said  decretal  order  of  tlie 
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^th  of  Jnne,  1887,  and  the  proceedings  thereunder,  and  of  this     Em&aoht 
tearing."  Fitzobrald. 

The  plaintiffs,  being  dissatisfied  with  the  former  part  of  this 
direction,  and  the  enrolment  of  the  decree  having  been  vacated  on 
tlie  ground  of  irregularity,  presented  their  petition  of  rehearing,  and 
the  cause  now  came  on  to  be  reheard. 

Mr.   Serjt.    Warren  ^  Mr.    Brooke,   and   Mr.  Keller,   for    the 
plaintiffs  : 

The  vendors  are  clearly  entitled  to  interest  upon  the  purchase 
money  from  the  day  on  which  the  contract  should  *have   been       [  *46  ] 
completed.     [They  cited  Paine  v.  MeUer  (i),  Davy  v.  Barber  (2).] 

The    Atiomey-Oeneral    and    Mr.    T.   B.  C.   Smith,   for   the 
defendants : 

Although  the  Master  found  that  the  plaintiffs  had  shown  a  good 
title  to  the  fee,  it  does  not  necessarily  follow  that  there  may  not 
have  been  some  formal  objections  in  the  way  *of  an  actual  convey-  [  **7  ] 
ance  to  the  purchaser :  and  this  appears  to  have  been  the  case  as  a 
matter  of  fact;  for  instance,  one  of  the  charges  which  affected  the 
lands  was  not  released  until  the  month  of  October,  1888. 

The  Lord  Chancellor  : 

The  subject-matter  of  the  sale  in  this  case,  was  a  reversion 
expectant  on  a  lease  for  lives.  In  such  cases,  generally  speaking, 
a  purchaser  must  pay  for  the  wearing  out  of  the  lives ;  for  as  the 
lives  wear,  the  reversion  becomes  more  valuable,  approaching 
nearer  to  the  possession;  and,  in  that  view,  the  time  becomes 
equivalent  to  receipt  of  the  rents  and  profits. 

The  contract  here  is  of  a  peculiar  nature.  The  purchaser,  in  the 
first  instance,  represented  that  he  had  a  certain  amount  of  stock  ; 
and  afterwards,  in  the  letter  of  the  12th  of  September,  1888,  agreed 
to  pay  down  6,400!.  (the  amount  of  the  purchase  money)  in  cash. 
Now,  when  a  man  has  lost  the  benefit  of  the  interest  of  money 
which  has  been  lying  idle,  the  question  always  arises,  by  whom  that 
loss  is  to  be  sustained  ?  But  no  loss  appears  to  have  been  incurred 
in  this  case ;  the  money  has  not  been  lying  idle,  no  interest  has  been 
lost;  the  purchaser  had  his  stock,  and  was  in  receipt  of  the  dividends; 
and  yet,  this  purchaser  now  comes  to  the  Court,  and  says,  let  me 
take  the  reversion  in  its  present  state,  after  the  wear  and  tear  of  the 

(1)  5  R.  R.  327  (6  Ves.  349).  (2)  2  Atk.  490. 
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Enbaobt  lives,  at  the  price  agreed  upon  at  the  time  of  the  original  contract  : 
Fitzgerald,  in  other  wordp,  give  me  that,  which  is  more  valuable  than  what 
[  *48  ]  originally  I  bought,  and  charge  me  *nothing  for  the  increased 
value.  I  cannot  allow  both.  The  wearing  of  the  lives,  as  I 
before  said,  is  equivalent  to  the  receipt  of  rents.  Interest  should  be 
given  from  the  very  hour,  when  the  report  found  that  the  vendor 
could  have  conveyed,  and  the  purchaser  takes  the  estate  with  the 
rents  and  the  benefit  of  the  wearing  of  the  lives.  The  former 
decree  only  gave  interest  from  the  date  of  the  report  of  a 
good  title. 

The  bill  originally  was  filed  for  the  purpose  of  removing  a  mere 
technical  objection ;  a  trifling  error  had  occurred,  a  mistake  of  a 
letter,  I  think,  the  testator  (whose  estate  was  the  subject  of  the 
sale)  having  by  some  mistake  in  his  will,  called  one  of  the  plaintifiTs, 
Mr.  Enraght,  by  the  name  of  Everaght,  for  Enraght.  However,  a 
bill  was  considered  necessary.  This  was  a  fortunate  circumstance 
for  the  purchaser,  for  two  years'  interest  was  saved,  and  be  had  the 
benefit  of  the  wear  of  the  lives  during  that  period. 

In  England  the  rule  is  (and  I  shall  certainly  adopt  it  here),  in 
every  case  of  specific  performance,  to  add,  as  of  coarse,  to  the 
reference,  as  to  whether  a  good  title  can  be  made,  a  direction,  if  so 
— at  the  request  of  either  party,  let  the  Master  inquire  and  report  at 
what  time  a  good  title  was  shown.  Formerly  this  reference  was 
never  made  until  the  report  came  back  for  further  directions,  and 
then  the  case  was  sent  to  the  Master,  for  the  purpose  of  this  inquiry. 
The  present  practice  was  established  by  Sir  John  Leach,  with  the 
approbation  of  the  Bar.  Here  the  reference  was,  to  inquire 
whether  a  good  and  satisfactory  title  to  the  lands  and  premises  in 
the  pleadings  mentioned  could  be  made  by  the  plaintiffs,  and  at 
f  *49  ]  what  time  they  were  ^enabled  to  convey  the  same ;  in  effect  almost 
the  same  thing,  and  the  Master  reports,  that  they  were  able  in 
1885  to  convey  the  fee  simple,  or,  more  accurately,  a  good  title. 

But  then,  it  is  said,  that  the  proceedings  in  the  office  before  the 
Master  show,  that  the  vendors  were  not  able  at  that  time  to  convey 
a  good  title ;  but  the  report  speaks  for  itself.  Some  mere  formal 
matters,  altogether  immaterial,  may  have  remained  to  be  settled : 
but  with  the  Master's  finding  no  fault  was  found,  for  the  report  was 
unexcepted  to. 

But  I  would  ask,  why  were  costs  given  against  the  purchaser,  if, 
as  has  been  contended,  he  was  perfectly  right,  and  the  vendors 
altogether  wrong?     The  opinion  of  Lord  Plunebt,  it  is  plain,  must 
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have  been,  that  the  purchaser  was  in  default,  and  this  must  have  Ensaoht 
been  the  opinion  of  his  counsel  too,  for  if  not,  why  did  they  not  fitzobrald. 
raise  a  counter  question  as  to  these  costs,  upon  this  rehearsing  ? 
I  cannot  consider  this  direction,  which  is  unobjected  to,  right  upon 
any  other  ground  than  this  supposition,  that  the  purchaser  has 
been  in  the  wrong.  From  the  filing  of  the  bill,  up  to  the  first 
decree,  he  was  perhaps  right ;  but  in  every  other  part  of  the  case, 
he  has  been  in  the  wrong. 

There  is,  no  doubt,  some  difficulty  on  the  general  question,  in  the 
case  of  sales  of  reversions,  where  so  much  time  has  been  permitted 
to  intervene  between  the  inception  and  completion  of  the  contract. 
However,  I  have  nothing  to  do  with  that  on  the  present  occasion  ; 
the  purchaser  ought  to  *have  accepted  the  title,  from  the  time  [  •so  ] 
when  the  report  found  that  a  good  one  could  be  conveyed.  The 
former  decree  must,  therefore,  as  it  appears  to  me,  have  proceeded 
upon  some  misapprehension. 


LAMPHIEB   V.  DESPAED.  i842. 

(2  Dr.  &  War.  59—66;  S.  C.  1  Con.  &  L.  200.)  Jaw.  22,  24. 

A  testator  by  his  will  directed  that  his  debts  and  legacies  should  be  paid   Sib  Edward 
by  his  brother,  whom  he  appointed  his  executor  and  residuary  legatee ;  he       Su^^kn, 
then  charged  two  legacies,  of  three  giyen  by  his  will,  on  the  timber         r  -q  i 
growing  on  his  estate  of  Einane,  and  bequeathed  that  timber  to  the  same  L  °    -> 

brother :    Held,   that  the  general  personal  estate  of  the   testator    was 
exonerated  from  the  payment  of  those  legacies. 

A  gift  of  "  household  furniture,  plate,  house  linen,  and  all  other  chattel 
property  *'  is  not  a  general  bequest  of  the  entire  personal  estate,  for  the 
words  "  all  other  chattel  property  "  must  be  restricted  by  the  principle 
**  ejiudem  geiteris" 

Thomas  Despakd  made  his  will,  dated  the  1st  of  December,  1828, 
as  follows :  ''  I  order  and  direct  that  all  my  just  debts  and  legacies 
hereafter  mentioned,  shall  be  paid  by  my  brother,  the  Rev.  James 
W.  Despard.  Whereas  I  am  seised  with  the  lands  of  Finane,  in 
the  county  of  Tipperary,  under  a  lease  of  lives  renewable  for  ever, 
I  give,  devise,  and  bequeath  the  said  lands  of  Finane  to  my  wife, 
Caroline  Despard,  for  and  during  the  term  of  her  natural  life ; " 
with  several  remainders  over. 

The  testator  then  bequeathed  to  his  wife,  in  fee  simple,  his  share 
of  a  certain  house  in  the  town  of  Portarlington,  and  proceeded  thus . 
"I  also  leave  and  bequeath  to  my  said  wife,  all  my  household 
furniture,  plate,  house  linen,  and  all  other  chattel  property,  that  I 
may  die  seised  or  possessed  of.    I  leave  and  bequeath  to  my  brother, 
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Lamphieb  the  Bev.  James  W.  Despard,  the  woods  and  all  timber  growing  on 
Despabd.  ^^  lands  of  Finane  aforesaid,  to  pay  my  debts  and  l^acies.  I 
leave  and  bequeath  to  my  niece,  Eliza  Baker,  the  sum  of  150/.,  and 
to  my  niece,  Henrietta  (i)  Baker,  the  sum  of  150Z. ;  which  sums  are 
not  to  be  paid  to  my  said  nieces  until  five  years  after  my  decease, 
as  it  is  my  wish  that  the  woods  on  the  lands  of  Finane  shall  not  be 
cut  down,  until  said  five  years  have  elapsed ;  bat  that  they  shall  be 
thinned  every  year  during  that  time,  under  the  directions  of  the 
Bev.  James  W.  Despard,  and  the  proceeds  thereof  to  be  paid  to  my 
said  wife.  And  I  will  and  bequeath,  that  the  said  Rev.  Jamee  W. 
Despard  shall,  after  the  timber  of  said  woods  is  disposed  of,  pay  to 
my  niece,  Eatherine  Despard,  such  sum  or  sums  of  money,  as  said 
[  *60  ]  timber  shall  produce,  after  having  paid  the  ^legacies  to  my  nieces, 
Eliza  and  Harriett  (i)  Baker  as  aforesaid,  and  paying  all  expenses 
attending  on  said  cutting  and  disposing  of  said  timber.  And  I  will 
and  bequeath  to  my  sister-in-law,  Mary  Anne  Gary,  the  sum  of  1(M., 
to  buy  mourning." 

And  lastly,  after  giving  certain  directions  relative  to  the  payment 
of  his  father's  debts,  the  testator  concluded  in  the  following  words : 
''  I  do  hereby  appoint  my  brother,  the  Rev.  James  W.  Despard,  of 
Castlecomer,  executor  and  residuary  legatee  to  this  my  last  will  and 
testament." 

Upon  the  testator's  decease,  his  widow,  Caroline  Despard,  entered 
into  possession  of  the  lands  of  Finane,  and  by  her  the  said  lands 
were,  in  the  year  1886,  demised  to  the  defendant,  William  Deepard. 
The  timber  on  these  lands  was  not  cut  down  at  the  time  directed  by 
the  will,  but  was  standing  at  the  period  of  the  institution  of  this  suit. 

By  mesne  assignments,  the  legacies  bequeathed  to  the  testator's 
nieces,  Eliza  and  Harriett,  became  vested  in  the  plaintiff,  Vernon 
Lamphier. 

Under  these  circumstances  the  bill  was  filed,  to  raise  the  amount 
of  the  legacies  given  to  Harriett  and  Eliza  Baker ;  and  in  it  were 
made  defendants,  the  Rev.  James  W.  Despard,  Caroline  Despard, 
the  testator's  widow,  and  also  William  Despard,  and  Katherine, 
his  wife. 

The  defendants,  by  their  answers,  did  not  controvert  the  plaintiff's 

right  to  the  amount  of  the  said  legacies ;  but  a  question  was  raised, 

[  *6i  J       upon  the  construction  of  the  said  will,  ^between  the  defendants, 

James  W.  Despard  and  William  Despard,  as  to  the  party  primarily 

liable  to  this  demand. 

(1)  Sic. 
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Mr,  Moore  and  Mr.  Loftus  Bland,  for  the  plaintiff.  Lamphibb 

if. 

Dbbpabd 
Mr.  Serjt.  Warren  and  Mr,  George,  for  the  Rev.  James  W. 

IDespard  and   Caroline  Despard,  contended,  that  the  legacies  in 

question  were  demonstrative,  to  be  paid  out  of  the  proceeds  of  the 

timber  directed  to  be  sold  for  that  purpose,  as  the  primary  fund, 

a,nd  insisted  that  there  was  no  residuary  personal  estate. 

Mr.  Edward  Wright,  for  William  Despard,  the  party  in 
possession  of  the  timber,  submitted  that  the  legacies  were  general ; 
that  the  words  of  the  gifts  did  not  include  any  mention  of  the  woods, 
or  any  direction,  such  as,  ''to  be  paid  out  of,"  &c. ;  and  argued, 
that  the  words  ''all  other  chattel  property,"  were  not  sufficient 
to  pass  to  the  widow  of  the  testator  his  general  personal  estate. 

Thb  Lobd  Chancellor:  jan,2i. 

The  question  now  arises,  out  of  what  funds,  upon  the  true 
construction  of  this  instrument,  are  the  legacies,  bequeathed  to 
the  testator's  nieces,  Harriett  and  Eliza,  to  be  paid  ?  It  is  said 
there  are  no  debts,  and  also  that  there  is  no  residuary  personal 
estate,  the  residuary  legatee  conceiving  that  under  the  bequest  to 
the  testator's  widow  of  "all  other  chattel  property,"  the  whole  of 
the  testator's  personal  estate  had  passed  to  her;  but  for  this 
proposition  there  is  no  foundation  in  law;  the  gift  is  of  his 
"  household  fumituire,  plate,  house  linen,  and  all  other  chattel 
property,"  *the  latter  words  must  be  construed  by  those  with  [  •62  ] 
which  they  are  associated,  and  must  be  held  to  mean  all  other 
chattel  property  ejuadem  generis;  they  clearly  would  not  pass 
money,  the  clause  is  not  a  general  bequest  of  the  entire  personal 
estate,  and  besides  there  is  a  residuary  gift  in  the  will.  I  assume, 
then,  that  there  are  both  debts  and  a  residuary  personal  estate, 
and  I  shall,  therefore,  direct  an  account  of  the  debts,  and  of  the 
personal  estate  of  the  testator. 

The  question  of  law  is  not  whether  these  are  demonstrative 
legacies,  but  whether  they  are  so  given  out  of  a  particular  fund, 
that  that  fund  is  to  be  primarily  appropriated  to  the  payment  of 
those  legacies  in  exoneration  of  the  general  personal  estate. 

There  is  a  peculiar  feature  in  this  will  not  to  be  found  in  any 
other  case ;  first,  there  is  a  general  direction  that  the  testator's 
just  debts  and  legacies  should  be  paid  by  his  brother,  Mr.  Despard, 
and  the  same  Mr.  Despard  is  the  devisee  of  the  timber  (the  fund 
particularly  pointed  out  for  the  payment  of  the  debts  and  legacies), 
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Lamphieb     and  also  the  residuary  legatee  and  executor.    Now,  independently 
DespIrd.     of  the  personal  estate  being  the  proper  fund  for  the  payment  of 
debts  and   legacies,  the  case  of  Powell  v.  Robing  (i),  and  other 
authorities  show,  that  where  there  is  a  direction  in  a  will  that  debts 
shall  be  paid  by  a  particular  individual,  any  property  given  to  that 
person  is,  without  further  words,  held  to  be  charged  with   the 
payment  of  those  debts.    The  question  here  is,  what  is  to  be  done 
where  there  is  a  particular  fund  charged,  and  the  general  personal 
[  *63  ]       estate  is  not  in  *words  exonerated,  and  both  the  particular  fond, 
and  the  general  personal  estate  are  given  to  the  individoal,  by 
whom  the  debts  and  legacies  are  directed  to  be  paid.    Clearly  it  is 
not  necessary  to  express,  in   so  many  words,  the  intention   to 
exonerate  the  personal  estate  ?     This  was  established  by  Bootle  v. 
Blunddl  (2),  where  all  the  authorities  were  reviewed  and  elaborately 
discussed  by  Lord  Eldon,  and  where  he  complains  (like  all  other 
Judges)  of  the  great  uncertainty  and  contrariety  of  the  decisions 
upon  the  subject.     But  still  I  must  find  upon  the  face  of  the  will, 
a  clear  intention  to  exonerate  the  personal  estate.     There  were 
two  cases  before  Sir  John  Leach,  Greene  v.  Greene  (3),  and  Michrll 
V.  MicheU(4),  which  went  far  to  establish  this,  that  where  there 
first  appears  an  intention  to  give  the  whole  personal  estate,  and 
then  a  real  estate  is  charged  with  the  debts,  the  legatee  wUl  take 
the  personal  estate  exonerated. 

Undoubtedly,  the  soundest  rule  originally  would  have  been  this, 
that,  if  there  are  express  words  of  dedication  of  a  portion  of  the  real 
estate,  and  the  testator  disposes  of  the  personal  estate,  the  fund,  which 
the  testator  has  himself  provided  for  the  purpose,  should  be  the 
primary  fund.  But  the  current  of  authorities  runs  the  other  way. 
It  is  clear,  that  as  far  as  regards  the  debts,  the  personal  estate 
is,  in  this  case,  the  primary  fund,  and  there  is  no  express  exonera- 
tion. But,  in  relation  to  the  legacies,  the  question  is  very  difierent; 
they  are  of  the  testator's  own  creation.  It  is  true,  so  are,  or  at 
least  so  may  be,  the  debts;  but  the  legacies  depend  altogether 
[  •64  ]  upon  his  pleasure,  as  to  the  *fund  out  of  which  they  are  to  be 
satisfied,  whilst  the  debts  are  provided  for  by  the  law. 

Now  observe  in  this  case  the  express  and  cautious  direction  to 
pay  the  legacies  out  of  the  woods  and  timber.  This  is  not  a  case 
in  which  the  timber  is  a  fund  to  be  resorted  to,  if  the  personal 
estate  should  prove  insufficient ;  on  the  contrary,  the  testator  has 

(1)  7  Ves.  209.  (3)  20  K.  E.  284  (4  Madd.  148). 

(2)  15  E.  R.  93  (3  Mer.  193).         (4)  21  B.  B.  280  (d  Madd.  09). 
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actually  severed,  in  law,  the  timber  from  the  estate,  and  directed  Lahphieb 
that  it  should  be  applied  as  the  fund  for  the  payment  of  the  despard. 
legacies.  No  doubt,  when  he  first  speaks  of  the  timber,  he,  in  like 
manner,  directs  that  it  shall  be  applicable  also  in  payment  of  the 
debts,  as  well  as  the  legacies ;  but  at  the  conclusion  of  the  will, 
he  alters  his  language,  and  when  speaking  of  the  manner  in  which 
the  produce  of  the  timber  is  to  be  disposed  of,  he  says,  *'  and  1  wil 
and  bequeath,  that  the  said  Rev.  James  William  Despard  shall, 
after  the  timber  of  said  woods  is  disposed  of,  pay  to  my  niece, 
Katherine  Despard,  such  sum  or  sums  of  money  as  the  said  timber 
shall  produce,  after  having  paid  the  legacies  to  my  nieces,  Eliza 
and  Harriett  Baker,  as  aforesaid.*'  This  is  a  minute  criticism, 
but  still  a  fair  one,  in  endeavouring  to  arrive  at  the  supposed  inten- 
tion of  the  testator.  But  the  ground  upon  which  I  hold  it  clear, 
that  the  personal  estate  is  in  the  present  case  exonerated,  is  this, 
that  this  is  not  a  general  fund  provided  for  the  payment  of  all  the 
legacies,  but  a  fund  only  for  two ;  and  whenever  there  is  a  direction 
to  apply  a  particular  fund  for  the  payment  of  some  of  the  legacies, 
that  is  the  primary  fund  for  this  purpose,  Hancox  v.  Abbey  (i).  It 
is  perfectly  immaterial  that  there  is  here  only  one  other  legacy ; 
the  principle  is  the  same.  The  legacies  are  not  charged  on  the 
^personal  estate  in  terms,  and  they  would  at  all  events  be  payable  [  *^^  J 
out  of  the  particular  fund,  in  consequence  of  the  direction  given 
to  Mr.  Despard.  I  must,  therefore,  declare,  that  the  timber  is 
the  primary  fund  for  payment  of  these  legacies,  but  only  the 
secondary  or  auxiliary  fund  for  the  payment  of  the  debts.  The 
costs  of  the  cause  must  come  out  of  the  residuary  personal  estate. 


The  ATTORNEY-GENERAL   v.   BURTON  PERSSE.  i842. 

(2  Dr.  &  War.  67—69.)  !!!L  ' 

P.  P.  by  his  will,  of  the  4th  of  June,  1812,  devised  a  rent-charge  as  a   ^^l^o^^jf  *^ 
salary  for  a  schoolmaster,  to  be  appointed  by  the  owner,  for  the  time  being,  l,(j^   ' 

of  the  estate,  on  which  the  rent  was  charged.    A  schoolmaster  was  never         f  67  1 
appointed.     In  1839,  an  information  was  filed  to  carry  the  said  trust  into 
execution : 

Held,  that  the  Statute  of  Limitations  could  not  run,  until  a  schoolmaster 
was  appointed. 

Parsons  Persse,  by  his  will,  dated  the  4th  of  June,  1812,  having 
devised  the  lands  of  Ballinruane  to  Robert  Parsons  Persse  (whom 
he  also  appointed  his  executor),  for  life,  remainder  to  Burton 
(1)  8E.  E.  124(11  Ves.  179). 
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A--G.  Persse,  the  elder,  for  life,  remainder  to  Barton  Persse,  the  younger, 
PiBBfiSK.  ^^  tail,  after  various  other  devises  and  bequests,  gave  as  follows : 
''  I  give  and  bequeath  to  my  said  executor,  the  sum  of  50/.,  which  I 
direct  he  shall  expend  in  building  a  school-house  on  the  lands  of 
Merton,  in  the  county  of  Galway,  for  the  poor  children  of  the 
tenants  on  my  estates  in  the  county  of  Galway.  And  I  hereby 
charge  and  incumber  for  ever  the  town  and  lands  of  Ballinrujuie 
aforesaid,  with  an  annuity  or  yearly  rent-charge  of  25/.,  to  be  paid 
thereout  as  an  annual  salary  to  a  schoolmaster  for  said  school,  and 
which  schoolmaster  shall  be  in  the  nomination  of  such  person  as 
shall,  from  time  to  time,  be  in  the  seisin  and  i)08se88ion  of  my 
estates  in  the  county  of  Galway,  with  a  power  to  said  schoolmaster, 
at  all  times  hereafter,  whenever  the  said  yearly  salary  of  25/.  shall 
be  behind  or  unpaid,  to  enter  upon  the  said  lands  of  Ballinmane, 
and  distrain  for  the  same,  as  usual  in  cases  of  rent-charges.** 

The  testator  died  a  few  days  after  the  execution  of  this  will; 
but  since  his  death  no  steps  were  ever  taken  to  effectuate  the  irusls 
of  the  bequest  above  stated ;  no  school-house  was  built ;  no  school- 
[  *68  ]  master  was  appointed ;  and,  consequently,  *no  payments  were 
ever  made  upon  foot  of  the  annuity  of  25/.  per  annum.  However, 
the  facts  of  the  case  having  been  communicated  to  the  relators, 
and  Robert  Parsons  Persse  having  died,  in  the  month  of  October, 
1829,  the  present  information  was  filed  against  the  tenant  for  life, 
and  the  first  tenant  in  tail  of  the  lands,  upon  which  the  said 
annuity  was  charged.  The  information  prayed,  that  the  trusts  off 
the  said  will  should  be  carried  into  execution,  and  that  an  account 
might  be  taken  upon  foot  of  the  said  rent-charge. 

On  the  hearing  of  the  cause  an  objection  was  taken,  that  the 
suit  was  defective  for  want  of  parties,  inasmuch  as  a  personal 
representative  of  the  testator  was  not  before  the  Court;  but  the 
objection  was  overruled. 

The  Attorney-General,  the  Solicitor-General,  and  Mr.  RoAcliff. 
for  the  information. 

Mr.  Monahan,  and  Mr.  P.  J.  Blake,  for  the  defendants,  referred 
to  Cheri-y  v.  Mott  (i),  and  James  v.  Salter  (2). 

The  Lord  Chancellor  : 

The  only  question  in  this  cause  relates  to  the  recent  Statute  of 

(1)  43  B.  E.  156  (1  My.  &  Cr,  123}.  (2)  43  E.  E.  741  (2  Bing.  N.  C.  oOo. 

3  Bing.  N.  C.  344). 


VOL.  Lix.j     1842.     CH.  (IE.)     2  DK.  &  WAR.  68—69.  6i7 

Hiimitations.    Whenever  a  case  comes  before  me,  in  which  there        A.-a. 
has  been  an  actual  gift  to  trustees  tor  a  charitable  purpose,  and  the      perssb. 
question  arises,  whether  the  claim  of  the  trustee  for  such  charity  is 
barred  by  this  statute,  I  shall  not  take  upon  myself  the  respon- 
sibility of  deciding  it,  but  will  send  it,  as  a  mere  legal  question,  to 
a  court  of  law.    But  this  case  does  not  involve  the  determination 
of  *any  such  question,  for  here,  in  point  of  fact,  no  person  could  take       C  *6'  ] 
this  annuity,  until  an  appointment  of  a  schoolmaster  was  made, 
and  no  schoolmaster  has  ever  been  appointed.    How,  then,  could 
time  run  under  the  statute  ?    It  is  impossible  to  hold  that  it  could 
run  against  the  demand  of  a  non-existing  person.     The  charge  is 
of  itself  a  trust,  like  the  common  and  ordinary  case  of  a  charge  of 
debts,  which,  in  the  view  of  this  Court,  creates  a  trust  for  their 
payment ;  here  there  was  no  person  entitled  to  receive  this  annuity  ; 
other  poor  children  are  now  entitled  to  the  benefit  of  this  trust,  and, 
therefore,  without  touching  the  general  question,  I  apprehend  this 
case  does  not  fall  within  the  statute,  and  I  beg  to  be  distinctly 
understood    as    not    expressing    any  opinion    upon    the    general 
question.      The    difficulty   which    may    arise    under    the    statute 
appears  to  me  to  be  this,  that  whilst  in  former  Acts,  the  Legis- 
lature never  attempted  to  deal  with  cases  of  trusts,  but  left  them  to 
be  disposed  of  by  this  Court  on  equitable  principles,  in  analogy  to 
proceedings  in  the  courts  of  law,  and  this  Court  thought  that 
charities  could  not  be  affected  by  the  lapse  of  time,  except  in 
the  case  of  a  purchaser  for  valuable  consideration  without  notice ; 
in  the  recent  Act  it  has  taken  upon  itself  to  deal  with  trusts,  and  to 
fix  a  period  of  limitation  in   such  cases;   and  consequently,  as 
a  charity  is  a  trust,  a  serious  question  may  arise,  as  to  what  the 
effect  of  the  statute  is  upon  charitable  trusts  (i). 

By  the  decree  an  account  was  directed  from  the  month  of  October, 
1829,  the  period  of  the  death  of  Bobert  Parsons  Persse. — Beg.  Lib. 
85,  1842,  fol.  874. 

GEEVAIS  V.  EDWARDS  (2).  i842. 


(2  Dr.  &  War.  80-85 ;  S.  C.  1  Con.  &  L.  242.) 


Jan.  29. 


This  Court  will  not  interfere  to  compel  the  specific  performance  of  an  Sir  Edwabd 

agreement,  unless  it  can  itself  at  the  same  time  execute  the  whole  contract  ^u^*^. 

in  the  terms  specifically  agreed  upon  in  favour  of  the  defendant.  P  '  ', 

Accordingly,  where  a  bill  prayed  the  specific  performance  of  a  contract,  ^      -• 

(1)  See  footnote  to  The  Licorparated  (2)  Blackett  v.  Bates  (1865)   L.   E. 

Sorietif  V.  Richards,  58  R.  B.  at  p.  276.       1  Ch.  117,  35  L.  J.  Ch.  324. 
— O.  A.  S. 
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Gbrtais  one  of  the  terms  of  which  was  to  the  effect,  that  if  any  damage  should 

V*  result  to  the  defendant  from  certain  works,  the  erection  of  which  had  beeo 

Edwabds.  agreed  upon  between  the  parties,  the  plaintiff  would  give  to  the  defendant 

an  equivalent  in  land,  the  amount  of  the  damage,  and  the  quantity  of  the 
compensatory  land  to  be  ascertained  by  oei-tain  arbitrators :  Held,  that  the 
Court  had  not  jurisdiction  to  grant  such  relief ;  and  that  the  execution  of  a 
deed,  containing  covenants  for  the  performance  of  that  part  of  the  oontract, 
which  lay  in  fieri,  would  not  be  a  specific  performance. 

The  bill  stated,  that  at  the  time  of  the  execution  of  certain 
written  articles  of  agreement  thereinafter  mentioned,  the  plaintiff 
and  defendant  were  possessed  of  estates  in  the  county  of  Tyrone, 
separated  by  a  stream,  which  frequently  during  wet  seasons  over- 
flowed its  banks,  to  the  injury  of  the  said  lands;  that  the  defendant 
proposed  to  the  plaintiff  that  they  should  join  in  some  measure  for 
the  remedy  of  this  evil;  and  that  with  this  view,  in  the  month 
of  July,  1888,  a  written  agreement,  consisting  of  eleven  articles, 
was  entered  into  between  the  said  parties. 

By  those  articles  (which  were  set  out  verbatim  in  the  bill)  it  was 
stipulated,  that  the  course  of  the  stream  should  be  changed ;  that, 
as  the  effect  of  making  the  new  channel  would  be  to  cut  off  portions 
from  the  estates  of  both  parties,  exchanges  of  land  should  be 
respectively  made,  and  that  a  certain  mill-dam  should  be  erected ; 
and  arbitrators  were  named  for  the  purpose  of  carrying  into  effect 
the  arrangement.  The  fifth  clause  of  the  agreement  provided,  that, 
in  case  at  the  end  of  twelve  months  from  the  making  of  a  certain 
cut,  it  should  be  found  to  answer  the  purposes  for  which  it  was 
designed,  then  the  defendant  should  contribute  one-half  of  the 
expense  of  making  the  said  cut.  The  sixth  article  was  in  the  words 
following;  viz. 

"That  if  any  damage  arise  to  the  lands  of  said  Hugh  Gore 
Edwards,  E^.,  above  said  dam,  from  the  erection  thereof,  the  said 
[  •SI  ]  Bev.  Francis  Gervais  shall  give  an  equivalent  *in  land  in  the  upper 
part  of  said  '  give  and  take '  to  the  said  Hugh  Gore  Edwards,  as 
compensation  for  such  damage;  and  which  damage,  if  any,  the 
arbitrators  shall  fix  at  the  time  of  adjusting  the  other  matters 
herein,  and  also  lay  off  the  quantity  of  land  to  be  given  by  said 
Bev.  Francis  Gervais,  in  lieu  of  said  damage,  if  any." 

The  terms  of  the  agreement  were,  in  all  other  respects,  immaterial 
to  the  question  in  the  cause. 

The  arbitrators  accordingly  proceeded  in  the  discharge  of  their 
office,  and  on  the  12th  of  September,  1888,  made  their  award ;  but 
the  defendant  conceiving  that  their  award  was  unfavourable  to 
him,  declined  to  comply  with  or  submit  to  its  terms.     This  refusal 
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on  the  part  of  the  defendant  occasioned  the  present  suit,  and  the      Gebvais 
plaintiff  having,  by  his  bill,  waived  all  right  of  contribution  under     edwards. 
the  fifth  article  of  the  agreement,   prayed  generally,   that    the 
defendant  might  be  decreed  specifically  to  execute  the  said  proposal 
and  agreement,  he  undertaking  performance  on  his  part. 

Mr.  Serjt.  Warren,   Mr.   T.  B.  G.  Smith,  Mr.  Brooke,  and 
Mr.  Shiel,  for  the  plaintiff. 

The  Attorney-General,  Mr.  Litton,  and  Mr.  Jaines  Doherty,  for 
the  defendant : 

It  would  be  impossible  to  execute  these  articles  in  toto ;  they  are 
unintelligible  and  uncertain.  The  Court  cannot  execute  an  agree- 
ment like  the  present,  of  an  executory  character,  providing  for 
matters,  which  are  continually  altering,  Buxton  v.  Lister  (i) ;  in 
which  case  Lord  Hardwickb  says,  ***  Nothing  is  more  established  [  *®2  3 
in  this  Court,  than  that  every  agreement  of  this  kind  ought  to  be 
certain,  fair,  and  just  in  all  its  parts."  But,  besides  this,  the 
Court  will  not  enforce  a  contract,  when  one  party  cannot  perform 
his  part  of  it:  Harnett  v.  Yielding  (2). 

Mr.  Brooke,  in  reply  : 

It  is  true,  the  defendant  says  he  has  a  great  objection  to  perform 
this  contract ;  but  he  does  not  state  that  the  execution  would  be 
impossible,  nor  is  the  fact  so ;  the  sixth  article,  upon  which  the 
entire  diflSculty  turns,  is  not  prospective ;  it  has  reference,  no 
doubt,  to  a  calculation  to  be  made ;  but  it  is,  in  effect,  an  agree- 
ment for  an  exchange,  and  may  be  carried  out  by  a  deed,  with 
proper  covenants.  In  Buxton  v.  Lister,  the  bill  was  dismissed  on 
the  ground  of  misrepresentation.  Davis  v.  Hone  (3)  shows  that  the 
Court  will  execute  an  agreement  according  to  a  conscientious 
modification  of  it,  as  far  as  circumstances  will  permit.  No  difl&culty 
can  ensue  from  its  being  an  award,  the  specific  performance  of 
which  is  sought :  Wood  v.  Griffith  (4). 

The  Lord  Chancellor: 

If  the  jurisdiction  of  this  Court  permitted  it,  I  should  willingly 
grant  a  specific  performance  of  this  agreement,  because  the  merits 
are  altogether  on  the  side  of  the  plaintiff ;  but  I  do  not  see  how  it 
is  possible  specifically  to  execute  this  contract.     The  Court  acts 

(1)  3  Atk.  383.  (3)  9  E.  R.  89  (2  Sch.  &  Lef.  341). 

(2)  9  R.  R.  98  (2  Sch.  &  Lef.  549).  (4)  18  R.  R.  18  (1  Swaudt.  43). 
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Gkbvais  only,  when  it  can  perform  the  very  thing,  in  the  terms  specifically 
Edwards,  agreed  upon ;  but  ^when  we  come  to  the  execution  of  a  contract, 
[  *83  ]  depending  upon  many  particulars,  and  upon  uncertain  events,  ^e 
Court  must  see,  whether  it  can  be  specifically  executed ;  nothing 
can  be  left  to  depend  upon  chance ;  the  Court  must  itself  execute 
the  whole  contract.  There  are  cases  where  some  of  the  acts  to  be 
done,  consequent  on  the  specific  execution  of  the  contract,  may  be 
performed  subsequently.  Thus  a  contract  for  sale  of  timber  can 
be  specifically  executed,  although  the  timber  is  to  be  cut  down  at  a 
future  time  or  at  intervals,  and  the  money  to  be  paid  by  instal- 
ments. It  is  a  certain  contract,  and  the  manner  of  dealing  with 
the  thing  sold,  by  future  cuttings,  is  no  objection  to  a  specific 
performance.  The  one  man  sells  the  timber,  and  the  other  pays 
for  it  the  price  contracted  for.  Here  part  of  this  contract  is  at 
once  capable  of  a  specific  execution  ;  this  admits  of  no  doubt. 

But,  then,  by  the  rule  of  the  Court,  if  I  am  called  upon  to  execute 
the  contract,  I  must  myself  specifically  execute  every  portion  of  it ; 
I  cannot  give  a  partial  execution  of  the  contract.  The  plaintiff 
was  perfectly  aware  of  the  difficulties  arising  out  of  the  contract, 
and  he  accordingly,  by  his  bill,  waived  his  right  to  compensation, 
by  way  of  payment  of  half  the  expenses  from  Mr.  Edwards  of 
making  a  certain  cut,  pursuant  to  the  terms  of  the  fifth  article; 
that  part  of  the  contract  being  one  which  the  Court  could  not 
specifically  execute  ;  but  he  was  not  enabled  to  remove  what  is  the 
real  difficulty  arising  from  the  sixth  clause,  because  that  contains 
a  stipulation,  not  for  the  benefit  of  the  plaintiff,  but  for  the 
advantage  of  the  defendant,  and  which  the  plaintiff  could  not 
waive.  That  important  stipulation  I  cannot  disregard.  It  is  said, 
this  is  in  effect  an  exchange  (which  I  think  it  is),  and  that  it  may 
[  *84  ]  be  carried  out  by  a  *deed,  and  that  there  may  be  covenants  to 
execute  that  portion  of  it,  which  is  to  be  performed  hereafter. 
There  is  no  authority  in  support  of  this;  nor  is  the  difficulty 
removed,  by  saying  that  a  deed  may  be  executed  to  carry  out  the 
contract.  If  a  man  agree  to  do  a  certain  act;  for  example,  to 
dispose  of  an  estate,  with  a  covenant  for  something  to  be  done 
hereafter,  the  Court  can  carry  such  a  contract  into  specific  execu- 
tion. The  decree  would  give  all  that  was  presently  contracted  for ; 
the  immediate  transfer  of  the  estate  itself,  and  compel  the  party  to 
enter  into  the  covenant  to  do  the  particular  thing.  But  here  there 
is  an  entire  contract,  which  must  be  executed.  Certain  things 
were  to  be  done  at  once,  and  certain  other  things  were  dependent 
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upon  future  contingencies.  The  plaintiff  has  waived  his  right,  as  Gbbvais 
far  as  he  could.  But  by  another  clause  (i)  it  is  provided,  that  Edwards 
if  any  damage  should  arise  to  the  lands  of  Mr.  Edwards,  from  the 
erection  of  the  dam,  the  plaintiff  should  give  an  equivalent  in  land 
&s  a  compensation  for  such  damage  ;  which  damage  the  arbitrators 
"WGTe  to  fix  at  the  time  of  adjusting  the  other  matters,  and  also  lay 
off  the  quantity  of  land  to  be  given  in  lieu  of  such  damage. 

It  is  said,  that  this  operates  either  in  prasenti,  and  has  been 

executed  by  the  award,  or  that  the  agreement,  in  this  respect, 

might  form  a  part  of  the  deed.    I  am  clearly  of  opinion,  that  this 

is  not  a  matter  to  be  presently  ascertained,  but  is  dependent  upon 

ibe  operation  of  works  contracted  to  be  erected,  and  can  only  be 

ascertained,  after  the  works  have  been  in  operation.     The  provision 

was  to  guard  against  the  probable  chance  of  future  damage  to  the 

defendant's  land ;   no  evidence  has  been  read,  to  show  that  it 

♦formed  any  part  of  the  award,  or  that  the  arbitrators  took  it  into       [  '^s  ] 

their  consideration  ;  and  the  language  of  the  award  does  not  imply 

that  they  did.    Well,  then,  it  is  a  prospective  measure,  and  what 

is  the  decree  to  be  ?    It  cannot  be  made  the  subject  of  covenant ; 

that  is  not   the  agreement  of  the  parties.    Am  I  to  decree  the 

specific    performance  of    that,  which  is  now    capable  of    being 

executed?  and  then  (for  I  must  go  on)  am  I  to  decree,  that  if 

hereafter,  when  the  works,  not  now  commenced,  are  completed, 

damage  should  arise  to  the  defendant's  land,  the  arbitrators  shall 

ascertain  the  damage,  and  the  plaintiff  shall  convey  land,  equivalent 

in  value  to  such  damage  ?    No  one  ever  heard  of  such  a  decree. 

If  the  case  should  ever  arise  of  damage,  it  would,  I  dare  say,  lead 

to  a  new  bill  being  filed,  new  witnesses,  new  questions  as  to  the 

extent  of  the  damage  sustained,  and  whether  the  arbitrators  acted 

fairly,  and  had  valued  the  property  correctly.    It  is  impossible  to 

execute  this  contract  specifically.    No  precedent  has  been  cited  on 

either  side,  and  indeed  it  was  scarcely  worth  while  searching  for 

precedents,  as  the  question  is  one  of  principle ;  but  the  authorities 

upon  the  right  of  the  Court  to  compel  the  execution  of  a  contract, 

wHere  the  price  is  to  be  fixed  by  arbitrators,  will  show,  how  many 

difficulties  the  Court  would  have  to  struggle  with  in  this  case.     I 

am,  however,  so  little  satisfied  with  the  conduct  of  the  defendant, 

in  his  attempt  to  evade  the  contract,  that,  although  I  must  dismiss 

th,e  bill,  I  shall  do  so  without  costs. 

(1)  Sixth  clause. 
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HERON  V.  STOKES  (1). 

(2  Dr.  &  War.  89—115 ;  S.  C.  1  Con.  &  L.  270;  in  part  reversed  on  appeal  by 
the  House  of  Lords,  as  reported  under  the  title  of  SU»ktis  v.  HtniH^  in  12 
CL  &  Fin.  161—203.) 

W.  n.,  by  his  will,  which  was  not  attested,  so  as  to  pass  real  estate-*. 
directed  that  his  property  should  produce  for  his  wife  an  annuity  of  IWl.  : 
for  each  of  his  daughters  M.  and  J.  L.  100/.  per  annum,  for  themselTei*  and 
their  children ;  for  his  wife's  mother  100/.  per  annum :  the  annuities  pven  t/# 
his  wife  and  her  mother,  after  the  death  of  the  survivor,  to  go  to  his  thrv^ 
children  W.,  M,  and  J.  L.,  in  equal  shares.  The  testator  bequeathed  the 
residue  of  his  property  to  W.  Subsequently  M.  died,  and  by  a  codicil  the 
testator  directed  the  100/.  per  annum,  &c.,  provided  for  M.,  to  be  equally 
divided  between  W.  and  J.  L. :  by  a  second  codicil,  W.  H.  directed  that,  in 
the  event  of  W.*8  death,  without  issue  male,  then  after  the  decease  of  hi?- 
(the  testator's)  wife  and  J.  L.,  his  remaining  property  should  go  over. 
J.  L.  had  no  children  at  the  date  of  the  will,  or  at  the  time  of  the  testator** 
death,  nor  did  she  take  any  other  benefit  under  the  will  and  codicils  than 
those  mentioned :  Held  by  the  House  of  Lords  on  appeal  (reretain^  the 
decision  of  the  Lord  Chancellor),  that  J.  L.  took  perpetual  annuities. 

Where  an  annuity  is  bequeathed  without  words  of  limitation,  and 
unaccompanied  by  a  reference  to  some  fund  for  its  payment,  the  legatee 
will  not  take  more  than  a  life  interest. 

W.  H.,  by  a  codicil  to  his  will,  directed  certain  property  to  be  equally 
divided  between  his  sister  A.  and  her  daughters,  and  his  sister-in-law  C. 
and  her  children :  Held,  that  the  property  was  to  be  distributed  ptr  capita^ 
and  not  per  stirpes.    There  was  no  appeal  upon  this  point. 

By  a  marriage  settlement,  lands  were  settled  upon  the  husband  for  life 
with  remainder  to  the  issue  of  the  marriage,  in  such  sharee,  Ac,  as  the 
husband  should  by  will  appoint,  and  in  default  of  such  appointment  to  the 
issue,  share  and  share  alike :  Ueld,  that  the  several  children  of  the 
marriage,  as  they  respectively  came  in  esse,  took  immediate  vested  inteivetii 
in  the  lands,  liable  to  be  divested  by  the  husband's  exercise  of  his  power  of 
appointment.     There  was  no  appeal  upon  this  point. 

By  indenture  dated  26th  of  May,  1798  (being  the  settlement 
executed  upon  the  intermarriage  of  William  Heron,  the  testator 
in  this  cause,  with  Mary  Darby),  certain  freehold  and  leasehold 
interests  were  vested  in  trustees,  upon  trust,  after  the  determination 
of  a  life  estate  given  to  William  Heron,  and  of  certain  other  uses 
(since  determined),  '*  for  the  sole  use  and  benefit  of  the  issue  male 
and  female  of  said  intended  marriage,  in  such  manner  and  form, 
shares  and  proportions,  as  the  said  William  Heron  shall,  by  his 
last  will  and  testament  in  writing,  duly  attested  by  three  credible 
subscribing  witnesses,  order  and  direct ;  and  for  want  of  such  wilU 
to  the  use  and  behoof  of  such  issue,  equall}'  share  and  share  alike ; 
and  in  case  the  said  William  Heron  shall  die  without  issue  in  the 
life-time  of  his  said  intended  wife,  then,  and  in  such  case,  upon 

(1)  Benty.CuUen{im\)Jj,'R,6Ch.      (1876)   3  Ch.  D.   211:   /«  rr  J/oiyi.. 
235,  40  L.  J.  Ch.  250 ;  Evum  v.  Walker      [1893]  3  Ch.  222,  62  L.  J.  Ch.  789. 
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triast;,  anci  to  and  for  the  sole  and  only  use  of  the  said  Mary  Darby,       Hebon 

liejr  lieirs,  executors,  administrators,  and  assigns  for  ever."  Stokks. 

On  the  8th  of  June,  1815,  William  Heron  made  his  will,  which  was        [  90  ] 

noti    attested  by  subscribing  witnesses,  in  the  words  following,  that 

is    to  say :  "  My  will  is,  whatever  I  die  possessed  of,  or  in  any  way 

entitled  to,  together  with  whatever  property  my  wife  may  be  in  any 

way  entitled  to,  shall  produce  to  my  wife  an  annuity  of  lOOZ. ;  to 

ea*oli  of  my  daughters,  lOOZ.  per  annum,  for  themselves  and  their 

children;    to  my  wife's  mother,  in  addition  to  any  property  she 

TxxeLj  possess,  so  as  to  make  up  to  her  an  annuity  during  her  life, 

of    100/.  per  annum  ;  said  annuities,  after  the  decease  of  my  wife, 

«LXid  her  mother,  to  be  equally  divided  among  my  three  children, 

TVilliam,  Mary,  and  Julia  Louisa;  but  my  will  is,  that  my  wife  and 

Yier  mother  shall  enjoy  their  annuities  as  above,  for  their  lives, 

SLXid  the  life  of  the  survivor  of  them,  so  that  the  survivor  shall 

possess  an  annuity  of  2002.,  to  be,  after  the  decease  of  both,  equally 

divided  between  my  three  children ;  all  the  rest  and  residue  of  my 

property  I  give  and  bequeath  to  my  son  William ;  whatever  ready 

money  or  furniture  I  may  die  possessed  of,  I  give  and  bequeath 

to  my  wife,  to  be  by  her  managed  for  the  joint  benefit  of  my  three 

children,  herself,  and  her  mother.    And  to  my  wife  Mary,  and  my 

brother  Augustus,  I  leave  the  execution  of  this  my  will." 

On  the  24th  of  May,  1817,  the  testator  made  a  codicil  to  his  said 
will,  in  these  words :  "It  having  pleased  Almighty  God  to  take 
away  my  daughter  Mary,  it  becomes  necessary  to  alter  the  disposi- 
tion of  my  property  after  my  decease,  so  far  as  relates  to  her ;  I 
therefore  now  declare  it  to  be  my  will,  and  hereby  direct,  that  the 
lOOZ.  per  annum,  &c.,  provided,  as  within  directed,  for  my  daughter 
Mary,  shall  be  divided  equally  between  my  son,  William,  and  my 
♦daughter,  Julia  Louisa,  and  that  my  will,  as  within  expressed,  [  •»!  ] 
shall  remain  in  all  other  respects  unaltered." 

On  the  4th  of  July,  1829,  the  testator  added  a  second  codicil : 
''And  in  case  my  son,  William,  shall  die  without  leaving  issue 
male,  lawfully  begotten,  my  will  is,  that  after  the  decease  of  my 
wife,  Mary,  and  my  daughter,  Julia  Louisa,  my  remaining  property 
shall  then  be  equally  divided  between  my  sister,  Anne  Owen,  and 
any  daughters  by  George  Taylor  Owen  (her  present  husband),  she 
may  have  then  living,  and  my  sister-in-law,  Charlotte  Heron, 
widow  of  my  late  brother,  Edward,  and  any  children  she  may 
have  by  my  late  brother,  Edward,  then  living,  share  and  share 
alike/' 
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Heron  On  the  29th  of  July,  1829,  the  testator  executed  a  third  codicil, 

Stokeb.  in  the  words  following :  "If,  under  any  circumstances,  the  whole 
of  the  property  I  leave,  shall  fail  to  produce  to  my  son,  William, 
an  annuity  equivalent  to  that  bequeathed  to  my  daughter,  Julia 
Louisa,  viz.,  1502.  per  annum,  it  is  my  will,  that  the  actual  amoont 
of  income,  whatever  it  may  be,  shall  then  be  divided  into  ten  equal 
parts,  four  of  which  parts  shall  be  paid  to  my  wife,  Mary,  and 
three  to  my  daughter,  Julia  Louisa,  and  the  remaining  three  parts 
to  my  son,  William.  This  arrangement  to  continue,  until  the 
income  shall  afford  the  full  annuities  of  2002.  to  my  wife,  Mary, 
150Z.  per  annum  to  my  daughter,  Julia  Louisa,  and  at  least  150f. 
per  year  to  my  son,  William." 

None  of  these  codicils  were  attested,  so  as  to  pass  real  estates, 
or  in  the  manner  directed  by  the  power  contained  in  the  settlement 
of  May,  1798.  The  testator  died  on  the  8th  of  October,  1881, 
[  *92  ]  leaving  Mary  Heron,  his  widow,  and  two  *children,  William  Heron, 
the  younger,  his  heir-at-law,  and  Julia  Louisa  Heron,  his  daughter, 
him  surviving.  There  were  seven  other  children  of  the  marriage, 
all  of  whom  died  in  the  life- time  of  the  testator,  six  of  them  under 
age,  and  one  daughter,  Mary  Heron,  who,  having  attained  her 
age  of  twenty-one  years,  died  intestate,  and  unmarried.  William 
Heron,  the  younger,  died  on  the  28th  of  November,  1832,  intestate, 
unmarried,  and  without  issue.  Julia  Louisa  Heron  married  John 
Stokes,  some  time  in  the  year  1881,  and  by  the  settlement  executed 
upon  that  occasion,  all  her  property  was  vested  in  trustees,  for  the 
use  of  John  Stokes,  Julia  Louisa  Heron,  and  their  issue.  There 
was  issue  of  that  marriage,  an  only  daughter,  Louisa  Stokes.  Anne 
Owen,  the  sister  of  the  testator,  died  in  July,  1882,  leaving  two 
daughters  by  her  husband,  George  Taylor  Owen,  her  surviving. 
Charlotte  Heron,  the  testator's  sister-in-law,  had  seven  children, 
who  were  all  living  at  the  time  of  his  death. 

Under  these  circumstances,  doubts  having  arisen  as  to  the 
construction  of  the  will  and  codicils  of  the  testator,  a  bill  was  filed 
by  Charlotte  Heron,  and  her  children,  and  the  two  daughters  of 
Anne  Owen,  on  the  12th  of  December,  1838,  to  ascertain  the  rights 
of  all  parties  claiming  under  them,  and  for  an  account  of  the 
personal  estate  of  the  testator.  To  this  bill,  Mary  Heron,  the 
widow,  and  executrix  of  the  testator,  together  with  John,  Julia 
Louisa,  and  Louisa  Stokes,  and  George  Taylor  Owen,  who  had 
obtained  letters  of  administration  to  his  wife,  Anne  Owen,  were 
made  defendants. 
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Julia  Louisa  Stokes  died  on  the  14th  of  October,  1834,  and  Mary       Hsbok 
IXeron  on  the  13th  of  the  same  month  ;  the  ^testator's  mother-in-      stokes. 
Ickw  died  in  the  life-time  of  his  widow ;  and  the  cause  having  been        [  'ss  l 
irevived  against  the  proper  parties,  came  on  to  be  heard  on  the  25th 
of  January,  1837,  when,  by  a  decretal  order  of  that  date,  it  was 
ireferred  to  the  Master  to  take  the  usual  accounts. 

On  the  24th  of  December,  1840,  the  Master  made  his  report,  and 
Uiereby,  after  finding  the  several  facts  above-mentioned,  reported 
tliree  special  points  for  the  decision  of  the  Court ;  viz. : 

First. — ^Whether  upon  the  construction  of  the  said  will  and 
codicils,  the  annuities  of  1501.,  and  1001.  a  year,  bequeathed  to 
Julia  Louisa  Stokes,  were  perpetual  annuities,  or  were  given  to  her 
for  her  life  only. 

Secondly. — Whether  the  residuary  property  of  the  testator, 
subject  to  the  said  annuities,  was  divisible  into  two  equal  shares, 
one  moiety  to  be  subdivided  between  Charlotte  Heron,  and  her 
children,  and  the  other  moiety  between  the  personal  representa- 
tive of  Anne  Owen,  and  her  two  daughters ;  or  whether  it  was  not 
to  be  generally  divided  in  equal  shares  amongst  Anne  Owen,  and 
her  two  daughters,  and  Charlotte  Heron,  and  her  children. 

Thirdly. — ^Whether,  under  the  settlement  of  1798,  all  the  children 
of  William  and  Mary  Heron  took  vested  interests  in  the  leasehold 
property,  which  was  the  subject  of  that  settlement,  upon  their  birth, 
transmissible  to  their  representatives,  the  testator  having  died 
without  exercising  his  power  of  appointment. 

The  cause  was  heard  upon  this  report,  and  for  further  ^directions,  [  *94  ] 
on  the  25th  of  January,  1841,  and  by  the  decree  pronounced  by 
Lord  Chancellor  Fluneet,  on  the  2nd  of  February,  it  was  declared, 
that  the  several  annuities,  amounting  in  all  to  250Z.  per  annum, 
bequeathed  to  Julia  Louisa  Heron,  were  perpetual  annuities ;  that 
Charlotte  Heron,  and  her  children,  were  entitled  to  one  moiety  of 
the  surplus  of  the  personal  estate  of  the  said  testator,  in  equal 
shares ;  and  the  defendants,  George  Taylor  Owen  (as  administrator 
of  Anne  Owen),  and  their  children,  entitled  to  the  other  moiety  of 
said  surplus,  in  equal  shares ;  and  it  was  further  declared,  that  the 
leasehold  premises,  the  subject  of  the  settlement  of  the  26th  of  May, 
1798,  vested  in  such  of  the  children  of  William  Heron,  as  were  living 
at  the  time  of  his  death. 

With  this  decree  the  plaintiffs  being  dissatisfied,  presented 
their  petition  of  rehearing,  and  the  cause  now  came  on  to  be 
reheard. 
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Hebon  The  Attorney 'General,  Mr,  T.  B,  C.  Smith,  and  Mr.  Gaifcr,  for 

Stokes.  ^^6  plaintiffs : 

The  first  special  point  in  this  case,  viz.,  the  duration  of  the 
annuities  given  to  Julia  Louisa  Stokes,  was  decided,  in  favour  of 
the  defendant  Stokes,  expressly  upon  the  supposed  authority  of 
Wild's  case  (i) ;  but  the  rule  in  that  case  has  never  been  extended 
to  personal  estate;  and  the  case  of  Buffar  v.  Bradford  (2)  is  an 
authority  against  such  an  extension.  *  *  * 
[  95  ]  The  next  question  relates  to  the  distribution  of  the  residue. 

Upon  this  point  the  plaintiffs  also  complain  of  the  decree;  for, 
how  can  the  words  of  the  second  codicil  be  satisfied,  by  the 
construction,  which  apportions  the  gift  'per  stirpes ;  the  expres- 
sion, ''  share  and  share  alike,"  is  not  confined  to  one  member  of 
the  sentence.  Blackler  v.  Webb  (3),  and  Eccard  v.  Brooke  (4),  are 
conclusive  upon  this  point. 

The  only  remaining  question  arises  on  the  construction  of  the 
settlement  of  1798 ;  it  appears  perfectly  settled  by  authority,  that 
all  the  children  took  vested  interests,  as  they  came  in  esse,  liable  to 
be  divested,  by  an  exercise  of  his  power  of  appointment  by  William 
Heron.    *    *    * 

Mr.  Serjt.  Wairen,  Mr.  Keatinge,  and  Mr.  Stirling,  for  the 
defendants,  John  and  Louisa  Stokes : 

By  the  decree  now  complained  of,  we  have  been  declared  entitled 
to  an  annuity  of  250Z.  in  perpetuum.  WihVs  case  appears  to  govern 
the  gift  in  the  will.  The  ground  of  the  decision  in  Buffar  v.  Bradford 
was  not  the  circumstance  that  the  subject-matter  of  the  bequest  there 
was  personal  estate,  but  the  birth  of  a  child  in  the  life-time  of  the 
testator.     *    *    * 

[  96  ]  Upon  the  construction  of  the  settlement  it  may  be  observed, 

that  in  the  cases  cited  on  the  other  side,  the  word  used  was 
"children,"  not  "issue."  The  clause  which  immediately  follows, 
"share  and  share  alike,"  shows  the  intent  of  the  parties,  and  yet, 

[  •97  ]  according  to  their  construction,  if  *the  husband  died  in  the  life- 
time of  his  wife,  having  had  children  who  died  in  his  life-time,  the 
wife  could  not  take  anything.  So,  if  a  child  died  in  the  life-time 
of  his  father  intestate,  having  children,  those  children  could  not 
take. 

(1)  6  Co.  Eep.  16  b.  (3)  2  P.  Wms.  383. 

(2)  2  Atk.  220.  (4)  2  R.  R.  31  (2  Cox.  213). 
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Mr.  Serjt.  Greene,  Mr.  Pigoty   and   Mr.  F.   Goold,   for  the       Hbbon 
defendants,  George  Taylor  Owen,  and  his  children:  Stokbs. 

We  contend  that  the  surplus  should  be  divided  into  moieties,  and 
each  moiety  subdivided.  The  words  of  the  will  in  Robinson  v. 
Waddelow  (i),  in  language,  most  nearly  resemble  those  in  the 
principal  case :  Richardson  v.  Spraag  (2).  In  Eccard  v.  Brooke  the 
expression  was  not,  as  here,  **  between,"  which  properly  denotes  two 
objects  of  division,  but  ''unto  and  amongst,"  which  points  at  a 
plurality.  The  dash,  which  in  the  original  will  separates  the  two 
clauses  of  the  codicil,  also  favours  this  construction. 

Mr.  T.  B.  C.  Smith,  in  reply : 

*    *     As  to  the  question  of   the  mode,  in  which  the  surplus        [  98  ] 
should  be  distributed,  the  words   ''equally  between"   were  the 
very  words  in  Barnes  v.   Patch  (3).     Butler  v.  Stratton  (4),   (the 
marginal  note  of  which  is  inaccurate),  Lady  Lincoln  v.  Pelham  (6), 
and  Elmsley  v.  Young  (6),  were  also  referred  to. 

The  Lord  Chancellor:  Feh.z. 

I  feel  considerable  difficulty  in  this  case,  with  regard  to  the 
perpetuity  of  the  annuities  bequeathed  to  the  testator's  daughter ; 
but,  upon  the  other  points  which  have  been  argued,  I  do  not 
entertain  any  doubt. 

As  to  the  principle,  upon  which  the  property  given  in  the  second 
codicil  is  to  be  distributed,  whether  per  capita  or  per  stirpes,  it  is 
quite  settled  by  authority,  that  the  division  must  be  made  on  the 
former.  The-  defendants  here,  the  Owens,  who  have  raised  the 
question,  are  anxious  for  a  distribution,  partly  per  capita,  and 
partly  per  stirpes.  If  they  could  get  into  possession  of  the  fund  on 
the  latter  principle,  they  would  then  consider  the  former  a  very  good 
doctrine  for  the  ultimate  distribution ;  but  the  case  of  Eccard  v. 
Brooke  (7),  with  many  others,  is  quite  clear  upon  the  subject.  As 
to  the  dash,  by  which  the  two  classes  were  separated  in  the  codicil, 
it  is  impossible  for  the  Court  to  attach  any  weight  to  the  circum- 
stance. In  wills  and  deeds  you  do  not  ordinarily  find  any  stops ; 
but  the  Court  reads  them  as  if  they  were  properly  punctuated. 
The  testator  here,  indeed,  *seems  to  have  been  in  the  habit  of  [  *99  ] 
introducing  dashes  into  his  writing ;  I  find  several  in  this  very  codicil. 

(1)  42  R.  R.  138  (8  Sim.  134).  (5)  7  R.  R.  370  (10  Ves.  166). 

(2)  1  P.  Wms.  434.  (6)  39  R.  R.  146,  353  (2  My.  &  K. 

(3)  7  R.  R.  127  (8  Ves.  604).  82,  780). 

(4)  3  Br.  C.  C.  367.  (7)  2  R.  R.  31  (2  Cox,  213). 
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Heron  As  to  the  construction  of  the  settlement,  there  appears  to  have 

Stokks.  heen  some  misconception,  arising  from  the  circumstance  that  the 
power  was  confined  to  an  appointment  to  be  made  by  will,  and 
could  not  have  been  exercised  by  deed ;  nothing,  however,  is  better 
settled,  than  that  if,  in  a  settlement,  there  is  contained  a  power  of 
appointment  to  a  class,  and  in  default  of  appointment,  the  estates 
are  given  over,  the  existence  of  the  power  does  not  prevent  the 
vesting  of  the  gifts,  and  the  construction  is,  that  those  persons, 
to  whom  the  estate  is  limited,  take  vested  interests,  liable  to  be 
divested  by  an  exercise  of  the  power  of  appointment.  In  the 
present  case  the  Court  appears  to  have  thought,  that  as  the  exercise 
of  the  power  was  confined  to  a  will,  none  could  be  objects  of  the 
power,  but  those  who  survived  the  testator ;  and  that,  therefore, 
the  gift  over  must  be  confined  to  those,  who  could  take  under  the 
power.  But,  though  a  will,  under  a  power  of  appointment  by  will, 
in  every  respect  resembles  any  other  testamentary  disposition — it 
is  for  instance  subject  to  the  same  rules,  with  respect  to  lapse — ^yet 
the  gift  here  in  default  of  appointment,  was  not  intended  to  be 
liable  to  the  same  accident ;  it  takes  in  all  the  persons,  in  whose 
favour  an  appointment  might  at  any  time  be  made.  Nobody  can 
predicate,  to  whom  such  an  appointment  may  be  made ;  but  the 
gift  over  includes  all,  and  must  be  taken  to  be  a  vested  interest, 
until  the  appointment  takes  place. 

There  had  been  much  controversy  on  this  subject;  but  it  was 
[  '100  ]  clearly  settled  by  the  cases  of  Cunningliam  v.  Moody  (i),  *and  Doe 
V.  Martin  (2),  that  the  power  of  appointment  does  not  suspend  the 
vesting,  and  that  estates,  limited  in  default  of  appointment,  are 
vested,  subject  to  be  divested  by  the  exercise  of  the  power.  The 
distinction  taken  in  this  case,  and  resting  on  the  power  of  appoint- 
ment being  confined  to  a  testamentary  disposition,  cannot  be 
sustained.  Vanderzee  v.  Aclom{9)  is  precise  on  the  point.  I 
myself  never  had  any  doubt  on  the  doctrine ;  I  must,  therefore, 
reverse  this  part  of  the  decree. 

[His  Lordship  reserved  the  question  as  to  the  perpetuity  of 

the  annuities  until  he  had  given  it  further  consideration ;  but 

he  made  the  following  observations  upon  the  case  of  Blewitt  v. 

Roberts  (4) :] 

1 101  ]  In    the    case   of   Blewitt  v.  Roberts,   lately   before    the   Vice- 

(1)  1  Ves.  Sen.  174.  (4)  54  B.  E.  291  (Cr.  &  Ph.  274 ;  10 

(2)  4  T.  E.  39.  Sim.  491). 

(3)  4  Ves.  771. 
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Chancellor    of  England,   in   which   his    decision    was    reversed       Hebon 
*by  Lord  Cottbnham  (i),   the  gifts  were  of    annuities,   without      stokes. 
reference  to  any  particular  fund  for  their  payment ;    the  Lord       [  ^102  ] 
Chancbllor    held    the    annuities    confined   to  the  lives  of    the 
annuitants,   bat  as   some  of  those  annuitants    had    the    power 
of  leaving  the   annuities  to   their   wives  or  children,   I   should 
consider,  that  as  to  them,  there  was  much  greater  difficulty  in 
Lord    Cottbnham's   construction   of  that  will,   than  there  is  in 
my  holding  in  this  case,  that  these  gifts  must  be  confined  to  life 
interests. 

[His  Lordship  delivered  judgment,  upon  the  point  thus  reserved, 
on  the  following  day,  and  made  some  further  observations  upon 
the  case  of  Blewitt  v.  Roberts,  saying  :] 

There  the  gift  was  not  made  with  reference  to  any  fund ;  in  the  [  109  ] 
other  cases,  which  I  have  mentioned,  the  gift  was  either  out  of  a 
fund,  or  of  the  produce  of  a  fund ;  in  all,  where  the  bequest  was 
held  without  words  of  limitation  to  pass  a  perpetuity,  the  gift  was 
in  some  manner  coupled  with  a  specified  fund.  But  in  Blewitt  v. 
Roberts,  the  Yicb-Chancbllor  did  not  follow  those  cases.  He  has 
long  entertained  the  opinion,  that  a  gift  of  an  annuity  passes  the 
absolute  interest  without  words  of  limitation ;  and  in  Blewitt  v. 
Roberts,  he  acted  upon  that  opinion.  My  own  opinion,  following, 
I  believe,  the  authorities,  has  always  been,  that  where  the  gift  is 
made  with  reference  to  a  particular  fund,  the  pointing  to  the  fund 
is  such  an  indication  of  intention,  as  amounts  to  a  dedication  of  so 
much  as  will  absolutely  purchase  the  annuity,  whilst,  in  the  case 
of  gifts  made  simpliciter,  no  such  indication  exists.  In  the  case 
referred  to,  there  were  two  classes  of  gifts  of  different  natures; 
the  testator  first  gave  his  wife  6002.  per  annum,  for  her  life,  and 
directed,  ''  after  her  death,  the  said  annuity  to  be  equally  divided 
between  Ann  Rogers  Blewitt,  Thomas  R.  Blewitt,  <&c.,  or  the 
survivors  or  survivor  ;  "  the  Vice-Chancellor  held,  that  this  passed 
a  perpetuity,  but  on  appeal,  his  decision  was  reversed  by  Lord 
Cottbnham,  and  I  must  say,  that  in  my  opinion,  Lord  Cottbnham 
was  right ;  for  the  gift  was  of  a  mere  naked  annuity,  without 
reference  to  any  particular  fund,  and  therefore  fell  within  the 
rule  in  Sarery  v.  Di/er.  But  the  next  bequest  involved  a  little  more 
difficulty:  ''I  also  give  to  each  of  them,  the  said  Ann  Rogers 
Blewitt,  &c.,  100/.  per  annum,  during  their  lives,  to  be  paid 
(1)  04  K.  K.  291  (1  Cr.  &  Ph.  274,  revei'Hing  10  Sim.  491). 

42—2 
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Hehon       quarterly,  with  power  to  leave  their  said  respective  annuities,  at 
Stokks.      their  deaths,  to  any  person  they  may  *marry,  or  any  child  or 
[j^iio]       children  they  may  leave;    but  in  case   of  any  of   them  dying, 
without  exercising  such  power,  then  to  the  survivors  or  survivor/* 
Of  course,  the  Yigb-Ghangellor  held  this  gift  perpetual,  but  upon 
this  point  also,  his  decision  was  reversed  by  the  Lord  Chancellor, 
who  held,  that  these  annuities  of   lOOZ.,  vested  in  the  several 
legatees  for  their  respective  lives,  with  power  to  appoint  them  to 
their  wives  or  children   for  their  lives,  and  that  in  default  of 
appointment,  on  the  decease  of  any  annuitant,  his  annuity  vested 
in  the  survivors,  for  their  respective  lives.     I  confess,  I  do  not  go 
along  with  Lord  Gottbnham,  in  his  view  of  this  clause.    I  do  not 
see  how  it  can  be  maintained  ;  although  it  was  the  case  of  a  naked 
annuity,  yet,  that  the  testator  intended  to  create  a  perpetuity,  was, 
in  my  opinion,  clearly  manifested  by  his  giving  the  legatees  power 
to  leave  it  to  their  wives  or  children,  looking  to  a  succession  of 
takers.    But,  although  I  cannot  agree  with  the  result  of  the  case 
on  this  point,  it  shows  the  strong  disinclination  of  the  Courts  at 
present,  to  extend,  beyond  the  life  of   the  legatee,  a  gift  of  an 
annuity,  without  words  of  limitation  ;  and  that  they  have  restored 
the  old,  and,  I  believe,  the  true  rule,  that  where  an  annuity  is 
bequeathed,  without  words  of  limitation,  and  unaccompanied  by  a 
reference  to  some  fund  for  its  payment,  the  legatee  will  not  take 
more  than  a  life  interest. 

If  there  was  nothing  more  in  the  case  than  what  I  have  stated, 
I  should  have  been  strongly  inclined  to  think,  that  the  eldest 
daughter,  Julia  Louisa,  took  absolute  interests  in  the  gifts  to  her. 
There  is  nothing  given  in  the  codicils,  but  what  had  been  disposed 
of  by  the  will;  the  testator  speaks  of  the  annuities.  Now,  the 
will  commences  with  a  direction,  that  his  property  shall  produce 
[  *iii  ]  the  annuities,  consequentl}',  *all  the  annuities,  all  the  gifts,  whether 
expressed  in  the  will  itself,  or  in  the  codicils,  were  to  come  out  of 
that  property  ;  and,  therefore,  if  I  rested  on  these  considerations, 
I  should,  according  to  the  distinctions  which  I  have  stated,  hold 
these  bequests  to  Julia  Louisa  absolute. 

But  then,  a  difficulty  arises  upon  the  second  codicil,  which  I  feel 
it  is  impossible  to  get  over.  *'  If  William  shall  die  without  leaving 
issue  male,  lawfully  begotten,  my  will  is,  that  after  the  decease  of 
my  wife,  Mary,  and  my  daughter,  Julia  Louisa,  my  remaining 
property  shall  be  equally  divided,  &c.**  Nothing  is  more  clear  than, 
that  as  regards  the  wife  only,  these  words  were  properly  introduced. 
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she  was  expresBly  tenant  for  life.     Then,  on  a  certain  contingency 
(not  perhaps  a  very  wise  one),  he  gives  over  the  property  from  his 
son's  daughters,  to  his  sister-in-law,  and  her  children ;  but  not,  he 
says,  until  after  the  deaths  of  my  wife  and  daughter.     In  order  to 
give  the  daughter  more  than  a  life  interest,  I  must  look  for  an 
intention  to  pass  more.    As  there  are  no  words  of  limitation,  I 
must  collect  the  intention  according  to  the  rule  of  law,  and  the 
words,  "  after  her  decease,"  plainly  import  a  life  interest  in  Julia 
Louisa.    It  is  a  singular  thing,  that  the  testator  never  mentions 
the  children  of  his  daughters,  after  the  first  direction  with  respect 
to  them,  contained  in  the  will.    Now,  when  it  is  certain  that  the 
wife  took  only  a  life  interest,  and  it  is  doubtful   whether  the 
daughters  would  take  more  than  a  life  interest  under  the  will,  and 
(nobody  being  interested  but  the  son,  wife,  and  daughter),  the 
testator  then  says,  ''  if  my  son  die  without  issue  male,  and  after  my 
wife  and  daughter  are  removed  by  death,  I  give  the  property  over 
to  collateral  relations,"  what  construction  can  I  put  upon  this,  but 
that  his  direction  is  an  expression  of  what  went  before,  and  that 
*he  meant  to  give  only  a  life  interest  to  his  daughter.     I  have  read       [  *n2  ] 
these  words  over  and  over  again,  and  have  anxiously  struggled  with 
them,  to  see  if  it  were  possible  for  me  to  construe  them,  so  as  to 
enable  me  to  give  an  annuity  in  perpetuity,  but  I  have  found  it 
impossible  to  get  over  their  force ;  I  must,  therefore,  reverse  the 
decree  upon  this  point. 

The  next  question,  and  upon  which  I,  on  a  former  occasion, 
expressed  my  opinion,  is  as  to  the  effect  of  the  gift  in  the  conclusion 
of  this  codicil,  whether  the  legatees  take  pei'  capita,  or  per  stirpes  ; 
the  point  is  really  surrounded  by  authorities,  and  not  open  to  any 
doubt.  The  words  of  the  bequest  are,  ''my  remaining  property 
shall  then  be  equally  divided  between  my  sister,  Anne  Owen,  and 
any  daughters  by  George  Taylor  Owen  (her  present  husband),  she 
may  have  then  living,  and  my  sister-in-law,  Charlotte  Heron,  and 
any  children  she  may  have  by  my  late  brother,  Edward,  then 
living,  share  and  share  alike."  Here  is  great  capriciousness, 
for  the  testator  [not]  only  provides  for  the  daughters  of  his  sister, 
but  for  the  children  generally  of  his  sister-in-law.  Looking  at 
the  two  stocks,  I  think  that,  morally  speaking,  the  probable 
intention  was  to  provide  for  them  according  to  each  stock, 
and  that  the  testator  meant  to  give  one  moiety  of  the  pro- 
perty to  Anne,  and  her  daughters,  and  the  other  moiety  to 
Charlotte,  and  her  children ;  and  certainly,  the  words  rather  favour 
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Hebon       this  construction,  for  the  expression,   **  equally  between,"   is  in 

Stokes.  strictness  applicable  only  to  two  ;  but  it  must  be  admitted,  that 
both  in  their  wills,  and  in  common  parlance,  men  speak  of  equal 
divisions  between  their  children,  how  numerous  soever  those 
children  may  be;  ^'to  and  amongst"  is  more  accurate,  and  is 
the    expression    used    by   conveyancers.      The  rule  of   law,  is, 

[  •113  ]      however,  quite  *clear. 

[His  Lordship  then  referred  to  the  various  cases  which  had  been 
cited  in  argument   upon  this  point,  and  concluded  his  judgment 

[  115  ]  upon  this  point  as  follows :]  In  this  case  I  do  not  entertain  the 
slightest  doubt  the  question  is  perfectly  settled  by  authority,  I 
must,  therefore,  reverse  the  decree  upon  this  point,  and  declare 
that  the  parties  take  per  capita. 

The  only  other  question  was,  that  which  was  raised  upon  the 
construction  of  the  settlement,  and  which  I  disposed  of  yesterday. 
It  is  clear  upon  authority,  that  the  children  took  vested  interests, 
liable  to  be  divested  by  an  execution  of  the  power.  On  this  part  of 
the  case  I  have  only  to  add,  in  reply  to  an  observation  which  was 
made  at  the  Bar,  namely — that  the  circumstance  of  the  gift  over 
showed  an  indication  of  intention  on  the  part  of  the  settlor  that 
the  interests  should  not  be  considered  as  vested, — that  the  rule  is 
settled,  that  no  gift  over  upon  a  contingency  can  prevent  the 
previous  estate  limited  from  vesting.  If  the  contingency  happens, 
the  prior  vested  estate  will  be  divested. 

The  LoBD  Chancellor  offered  to  hear  Mr.  Seijt.  Warren  again 
upon  the  extent  of  interest  taken  by  the  annuitants,  if  he  thought 
he  could  shake  his  opinion,  but  the  offer  was  declined. 

[An  appeal  was  presented  from  so  much  of  the  decree  as  reversed 
the  decision  of  Lord  Chancellor  Plunkbt,  with  reference  to 
the  duration  of  the  annuity  taken  by  Julia  Louisa  Heron.  The 
appeal  is  reported  under  the  title  of  Stokes  v.  IleroUy  in  12  CL  & 
Pin.  161.J 

1845.  Mr.  Kinderslei/  and  Mr.  BetheU,  for  the  appellant. 

[  12Cl.&Fin. 

165  ]  The  Solidtor-Generdl  (Sir  F.  Thesiger)  and  Mr.  Olaase,  for  the 

f^^^-       respondents. 

[  176  j  Mr.  Kindersley  replied. 
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Lord  Brougham,  L.  C.  [after  stating  the  case,  and  reviewing  the      Hbbon 
authorities    upon    Wild's    case  and    the   opinions    of    Lord       stokes. 
Plunkbt  and  Sir  Edward  Sugdbn  upon  the  application  of  that 
case  to  personal  estate,  said :] 

For  these  reasons  (i),  therefore,  I  certainly  agree  with  Lord  [iss] 
Chancellor  Plunkbt,  that  the  rule  in  Wild*8  case  of  itself,  is 
applicable  to  personalty  ;  and  this  is  enough  to  support  his  decision 
as  to  the  two  daughters.  But  the  terms  of  the  will  being  sufficient, 
independent  of  the  rule,  to  support  the  conclusion  that,  had  the 
^ill  stood  alone,  it  would  have  given  a  perpetuity,  and  not  a  life 
interest,  it  becomes  unnecessary  for  your  Lordships  to  decide 
whether  the  rule  in  Wild's  case  applies  to  the  present  case  or  not. 
I  have  thought  it  my  duty,  from  the  sincere  and  unfeigned  respect 
which  I  feel  for  that  most  eminent  person  Lord  Plunkbt,  to  state 
that  my  opinion  agrees  with  his.  But  I  agree  also  with  Sir 
Edward  Sugdbn  entirely,  that  even  if  the  rule  in  Wild's  case  was 
out  of  the  question,  the  words  are  sufficient  in  that  which  forms 
the  constitution  of  the  annuity, — the  first  words  of  the  will, — to 
give  a  perpetuity  of  themselves. 

Then,  that  being  the  case,  we  have  made  a  very  material  step, 
and  we  have  by  means  of  that  step  put  our  foot  upon  a  ground  of 
great  importance  in  disposing  of  the  whole  construction  ;  because 
our  position  amounts  to  this,  that  ^but  for  something  in  the  codicil  [  *186  ] 
the  whole  would  be  clear ;  and  we  have  the  concurrence  of  both 
learned  Judges — conflicting  upon  the  ultimate  conclusion  they  arrived 
at  after  construing  the  codicils — differing  in  the  route  by  which  they 
came  at  this  first  or  intermediate  conclusion — we,  nevertheless,  have 
them  agreeing  in  the  proposition,  that  the  will  standing  alone  gives 
a  perpetuity,  and  not  a  life  interest. 

Then  I  take  leave  to  make  another  step.  My  opinion  is,  that  if 
you  find  the  will  so  clear  by  itself,  and  the  perpetuity  so  irrefragably 
established  by  that  will,  in  order  to  restrict  that  perpetuity  to  a  life 
estate — in  order  to  alter  the  will — in  order  to  revoke  the  gift  of  the 
perpetuity,  the  codicil  must  be  found  to  be  clear  and  unincumbered 
with  doubt,  because  the  will,  standing  clear  and  unincumbered 
with  doubt,  cannot  otherwise  be  altered — cannot  otherwise  be 
revoked.     The  interest  by  the  will  given  cannot  be  cut  down  to  a 

(1)  As  the  application  of  the  rule  in  really  turn  upon  the  rule  in   WildU 

Wild's  case  to  personalty  is  now  settled  case,  it  is  thought  unnecesssury  to  set 

law,  and  as  the  decision  of  the  House  forth  these  reasons  in  full. — 0,  A.  S. 
of  Lords  in  Stokes  v.  Heron  does  not 
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Hbbok  life  interest,  unless  by  clear  and  undoubted  matter  in  the  codicil — 
Stokbs.  "  ^y  indication  plain,"  as  was  said  by  the  Court  in  a  celebrated 
case — "  by  indication  plain  "  of  a  contrary  intention  to  what  pre- 
vailed at  the  time  of  making  the  will.  There  must  appear  clearly 
to  have  been  in  the  mind  of  the  testator,  when  he  made  the  codicil, 
an  intention  opposite  to  that  which  he  had  when  he  made  the  will. 
For  I  am  entitled  to  deny  that  the  will  is  doubtful,  when  both  those 
learned  Judges,  though  upon  different  grounds,  held  it  clear.  More- 
over, even  if  I  admit  that  there  is  a  doubt  on  the  gift  in  the  will, 
before  I  can  hold  the  decision  below  to  be  right,  I  must  see  that  the 
codicil  quite  clearly  explains  that  doubt ;  otherwise  we  are  still  in  the 
doubt  the  will  left  us  in.  But  in  truth  no  one  says  there  is  a  doubt ; 
all  agree  that,  standing  by  itself,  a  perpetuity  was  constituted  by 
the  will ;  consequently  the  codicil  must  be  undeniably  sufficient  to 
alter  that  original  gift,  and  cut  it  down  to  a  life  interest,  else  the  gift 
as  originally  made  must  stand.  This  is  quite  plain  and  undeniable. 
[  187  ]  We  come  now,  therefore,  to  the  codicil.    He  had  given  William 

his  annuity  and  the  residue  by  the  will.  Then,  passing  over  the 
first  codicil,  you  come  to  the  second,  upon  which  the  decree  below 
mainly  rests.  ''And  in  case  my  son  William  shall  die  without 
leaving  issue  male  lawfully  begotten,  my  will  is,  that  after  the  decease 
of  my  wife  Mary  and  my  daughter  Julia  Louisa,  my  remaining 
property  shall  then  be  equally  divided  between  my  sister  Anne 
Owen  and  any  daughters  by  George  Taylor  Owen,  her  present 
husband,  she  may  have  then  living,  and  my  sister-in-law  Charlotte 
Heron."  In  short,  he  gives  it  away  from  his  issue  to  his  sisters. 
At  first  I  thought  there  was  very  little  in  the  argument,  and  that  it 
savoured  of  refinement,  which  was  raised  upon  the  use  of  the  word 
"  and  ;  "  but  upon  further  consideration  I  incline  to  go  along  with 
that  view.  I  do  not  think  it  necessary  for  the  case ;  but  still  I  think 
it  aids  it.  No  doubt,  having  given  a  perpetuity  in  the  will,  if  he 
meant  to  alter  and  revoke  it,  cutting  a  perpetuity  down  to  a  life 
interest,  he  would  much  more  naturally,  be  he  a  learned  or  be  he 
an  unlearned  maker  of  an  instrument,  have  begun  with  any  other 
word  rather  than  the  word  ''  and ;  "  for  ''  and  "  means  besides — in 
addition  to — add  this — not  except  this,  or  nevertheless,  but  add 
what  is  to  follow ;  such  is  the  use  of  the  word  in  common  parlance ; 
it  is,  " and  moreover,"  "over  and  above  this,"  or  "besides;"  I 
mean  to  give  something  more.  It  savours  much  more  of  an  inten- 
tion to  add  to  than  to  take  away — to  enlarge  rather  than  to  cat 
down — to  extend  rather  than   to  contract  what  had  been  given 
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before.    If  a  man  had  given  at  first  a  large  estate,  and  then  meant       Heron 

to  give  a  much  less  one — if,  having  first  given  an  absolute  interest      stokbs. 

he  afterwards  chose  to  make  it  an  interest  for  life,  he  would  be 

much  more  likely  to  say,  "  Whereas  I  have  given  so  and  so  by  my 

will,  observe,  I  only  now  mean  to  give  so  much  less.'*    I  therefore 

think  the  observation  *upon  the  connecting  word  **and"  aids  the      [  ♦188] 

argument ;  I  think  that  it  was  properly  made. 

But,  my  Lords,  the  thing  does  not  rest  upon  that,  because  it  is 
not  necessary  to  show — and  it  is  not  upon  those  who  maintain  the 
appellant's  contention  in  this  case  to  show — that  the  codicil  meant 
to  add  or  meant  to  confirm  what  was  given  in  the  will ;  for  unless 
the  codicil  revokes — unless  the  codicil  retracts — unless  the  codicil 
alters  the  will,  the  will  shall  stand ;  that  is  perfectly  clear.  Now 
does  it  alter  or  retract  ?  It  seems  to  me  the  most  forced  construc- 
tion that  can  be  put  upon  it,  the  one  which  does  the  greatest 
possible  violence  to  the  words  used,  and  to  the  manifest  intention 
which  they  show  forth,  is  to  hold,  as  was  done  below,  that  this  is  an 
alteration  or  a  revocation  of  the  will,  and  changes  the  estate  first 
given  into  a  life  estate.  ''  After  the  decease  of  my  wife,  if  my  son 
"William  shall  die  without  issue  male  lawfully  begotten,  and  my 
daughter  Julia  Louisa  shall  also  die,  my  remaining  property  shall 
be  equally  divided  between  my  nieces."  Can  any  thing  be  con- 
ceived less  likely  than  that  a  person,  having  given  a  perpetuity  to 
provide  for  his  own  issue  and  their  descendants,  should  all  at  once 
cut  it  down  to  a  life  interest,  upon  what  event  ? — the  death  of  one 
of  the  takers  without  issue  male.  Why  was  the  death  of  William, 
with  issue  male  or  without  issue  male — above  all  things  without 
issue  male,  which  makes  it  still  more  inconceivable — why  was  that 
event  to  make  an  alteration  in  the  gift  already  made  to  the  others  ? 
The  things  are  totally  unconnected.  One  does  not  see  any  possi- 
bility of  even  coupling  them,  much  less  connecting  them  together ; 
they  are  events  foreign  to  each  other;  they  are  interests  utterly 
unconnected  one  with  another ;  and  yet  the  construction  is,  that 
having  given  a  perpetuity  to  A.  and  B.,  two  of  his  children,  he  cuts 
that  down  to  a  life  interest,  because  C,  a  third  child,  dies  without 
leaving  issue  male.  It  is  a  *thing  perfectly  unintelligible ;  and  that  [  'ise  j 
seems  to  have  struck  the  Lord  Chancellor,  for  in  going  over  it  he 
refers  to  it,  and  says,  "then  upon  a  certain  contingency"  (which 
he  does  not  name,  but  it  is  plainly  the  one  I  have  mentioned, 
namely,  the  son  William  dying  without  issue  male) — "  then  upon  a 
certain  contingency,  not  perhaps  a  very  wise  one."   That  is  an  error 
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Hbbon  of  the  reporter,  because  of  a  contingency  you  cannot  predicate 
Stokes.  wisdom  or  foolishness ;  but  it  means  not  a  very  wisely  considered 
contingency.  His  Lordship,  in  all  probability,  said,  "upon  the 
view  of  a  certain  contingency,  not  perhaps  a  very  wise  view;  "  and 
that  is  quite  intelligible.  No  doubt  he  might  very  well  say  that, 
because  it  is  very  far  from  being  a  wise  view,  that  I  should  give  my 
two  daughters  a  perpetuity,  but  declare  that  it  shall  be  cut  down  to 
a  life  interest  in  poenam,  not  of  anything  they  shall  do,  bat  in 
poenam  of  my  son  William,  to  whom  I  also  give  a  perpetuity,  dying 
without  issue  male.  This  is  really  so  far  from  being  wise,  that  it 
seems  to  be  perfectly  unintelligible.  Now  observe,  the  whole 
argument  of  the  Lord  Chancellor  of  Ireland  proceeds,  and  must 
of  necessity  proceed,  upon  the  assumption,  that  "  my  remaining 
property  "  means  one  thing,  and  one  thing  only,  namely,  all  that  I 
have  given,  except  what  I  have  given  William — all  the  rest  of  my 
estate  already  given ;  because  nothing  else  will  take  it  out  of  Julia 
Louisa  and  the  other.  Upon  the  death  of  my  wife  and  Julia  Louisa 
all  my  property  shall  be  equally  divided,  including  the  residue, 
subject  to  their  life  interest  and  that  which  I  have  given  by  my  will 
to  the  two  daughters.  If  you  can  believe  that  the  words  "  remaining 
property  "  mean  "  every  thing  beyond  the  life  interest  that  I  have 
given  in  my  will " — if  you  can  supply  all  those  words,  and  say  that 
he  means  thereby  to  give  that  excess  to  the  collaterals,  to  the 
nephews  and  nieces — then  you  can  understand  that  this  revokes 
the  grant  in  the  will.  But  if  you  do  not  believe  that,  you  do  not 
[  *190  ]  advance  a  hair's  ^breadth  towards  the  conclusion  at  which  the 
Court  below  arrived,  namely,  an  alteration  and  revoking  of  the  gift 
in  the  will.  Moreover,  you  must  be  quite  sure  that  such  is  the 
meaning,  and  that  the  words  "  my  remaining  property  *'  can  have 
none  other;  because  the  will  is  clear  and  you  cannot  revoke  or 
alter  it  unless  the  codicil  is  a  clear  alteration.  Sir  E.  Suodbk 
considers  "  remaining  property  "  to  include,  not  merely  the  residue 
given  to  William,  for  whose  death  without  issue  male  he  was  pro- 
viding, but  all  that  he  had  before  given  in  the  will  to  the  other 
children  beyond  their  life  interest.  How  can  the  words  "remaining 
property  "  possibly  mean  any  such  thing?  How  can  words  clearly 
residuary  dispose  of  particular  gifts  made,  and  made  before  you 
have  any  right  to  talk  of  a  residue  at  all  ?  Can  any  thing  be  more 
clear  than  that,  having  given  a  residue  to  William,  when  he  ia 
providing  for  the  event  of  William's  decease,  he  disposes  of  that 
residue  by  the  not  inappropriate  words  "  remaining  property  ?  " 
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My  Lords,  I  ought  to  have  mentioned,  before  I  dismissed  the  Hkbon 
consideration  of  Wild'9  case,  that  the  rule  (which  nobody  disputes,  stokeb. 
which  Sir  Edward  Sugdbn  expressly  acknowledges  himself,  and 
which  every  lawyer  must  admit) — the  rule  that  words  which  would 
give  an  estate  tail  in  real  property,  if  applied  to  personalty,  give  an 
absolute  interest,  has  always  gone  upon  the  assumption  that  such 
-words  as  are  used  in  WUd*s  case,  and  such  words  as  are  used  in  this 
ease,  if  they  would  convey  an  estate  in  realty,  would  pass  an 
absolute  interest  in  personalty.  That  is  the  common  rule ;  it  is 
admitted  upon  all  hands  to  be  an  undeniable  principle  of  law ;  none 
of  the  cases  will  ever  be  found  to  go  against  it,  and  Sir  Edward 
SuoDEN  himself  admits  it  to  be  the  law ;  yet  this  rule  really  appears 
to  assume  that  Wild's  case  applies  to  personal  as  well  as  to  real 
estate.  I  have  here  stepped  aside  merely  to  add  that  which  I  had 
omitted  to  mention  in  its  right  place ;  nor  was  it  necessary  to  the 
argument. 

But  now  there  is  the  third  codicil.  It  is  needless  to  go  into  it  [  I9i  ] 
further,  because  I  am  quite  clearly  of  opinion,  that  unless  the 
second  codicil  cuts  down  the  perpetuity  to  a  life  estate  which  is 
given  by  the  will,  there  is  an  end  of  the  question,  and  the  will  must 
stand  giving  a  perpetuity.  But  the  third  codicil  appears  to  me 
materially  to  support  the  same  conclusion.  It  appears  to  me  to  be 
quite  clear,  that  the  testator  meant  not  to  cut  down  what  he  had 
given,  but  to  increase  it.  Upon  the  death  of  William  without  issue 
male,  he  gives  over — not  very  rationally  1  admit — ^the  part  become 
vacant,  from  the  daughters  to  the  collaterals;  but  to  carry  that 
irrational  provision  one  inch  further  than  he  carried  it,  and  to  add 
the  absurdity  of  cutting  down  the  perpetuity,  which  is  given  by  the 
will,  to  a  life  interest  on  account  of  those  words  in  the  codicil,  is, 
in  my  humble  apprehension,  a  course  utterly  impossible  for  your 
Lordships  to  pursue. 

My  Lords,  upon  the  whole,  therefore,  I  am  of  opinion — and  my  high 
respect  for  both  the  learned  Judges  below  is  my  reason  for  trespassing 
so  long  upon  your  Lordships'  attention  in  giving  that  opinion — I  am  of 
opinion,  upon  the  grounds  which  I  have  stated,  that  the  codicils  do 
not  vary,  except  indeed  they  may  be  thought  rather  to  extend,  the 
gift  of  the  will,  and  consequently  that  that  gift  is  a  perpetuity  ;  that 
the  decree  of  Lord  Plunket  being  right,  ought  not  to  have  been 
reversed  upon  re-hearing ;  and  that,  consequently,  your  Lordships 
ought  to  reverse  the  reversing  decree,  which  will  have  the  eflfect — 
and  only  the  eflfect — of  setting  up  the  original  decree  in  the  cause. 
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Hbkon        Lord  Cottbnham: 

r. 

STOKES.  Both  Lord  Plunket  and  Sir  Edward  Suoden  were  of  opinion 

that  the  annuities  are  perpetuities.  The  different  annuities,  how- 
ever, stand  upon  a  somewhat  different  footing.  The  two  annuities 
given  to  the  daughters  have  the  addition  to  them  which  raised  the 
question  in  Wild's  case ;  because  the  gift  to  them  is  to  them  "  and 

[  *192  ]      ^their  children."     The  gifts  to  the  wife,  and  to  the  mother  of  the 
wife,  are  for  life ;  but  there  are  two  grounds  applicable  to  them  all, 
which  seem  to  me  to  leave  no  doubt  as  to  all  amounting  to  a 
perpetuity.     Now  those  two  grounds  are,  first,  that  which  is  relied 
on  by  Sir  Edward  Suoden,  of  this  being  a  gift  of  property  producing 
the  amount  of  the  annuity.     The  expression  is,  that  his  property 
shall  produce  three  several  sums.     The  other  ground,  which  is 
equally  effective  for  the  purpose  of  showing  that  these  annuities  are 
to  be  considered  in  their  extent  as  perpetuities,  is  that  the  testator 
deals  with  them  as  being  in  existence,  and  operative  beyond  the 
period  of  the  lives  of  those  who  are  first  to  enjoy  them.     Take  the 
case  of  the  daughters ;  the  gift  is  of  an  annuity  to  themselves  and 
their  children,  there  being  no  children  in  existence.     Now,  in  what 
way  the  law  would  operate  so  as  to  protect  as  far  as  possible  the 
interests  of  the  children  might  become  a  question ;  but  it  is  quite 
obvious  that  the  testator  did  not  intend  the  extent  of  the  gift  so 
given  to  be  limited  to  the  lives  of  the  daughters.    Again,  he  gives 
to  his  wife  an  annuity  during  her  life  of  100/.  a  year,  and  to  the 
mother  of  his  wife  another  annuity  of  1001.  a  year ;   but  were  those 
annuities,  those  annual  payments,  to  be  terminated  by  the  death  of 
the  two  persons  who  were  thus  to  take  ?    So  far  from  it,  he  says, 
''  The  said  annuities,  after  the  decease  of  my  wife  and  her  mother,  to 
be  equally  divided  between  my  three  children."     Well  then,  what- 
ever it  might  be,  it  cannot  be  that  the  duration  of  the  subject-matter 
of  the  gift  was  to  be  measured  by  the  life  of  the  first  taker ;  because 
he  actually  provides  who  shall  enjoy  this  property  after  the  expira- 
tion of  those  lives.      We  have,  therefore,  not  only  the  property 
directed  to  produce  the  annuities,  which  annuities  are  clearly  to 
last  longer  than  the  lives  of  those  who  are  first  to  enjoy  them, 
but  we  have  a  disposition  of  the  interest  in  the  subject-matter  of 
the  gift  more  extensive  than  the  duration  of  those  lives. 

[After  referring  to  the  judgment  of  Lord  Alvanley,  M.  B.,  in  a 
similar  case  of  Philipps  v.  Chamberlayne{i),  his  Lordship  continued 

as  follows :  ] 

(1)  4  Vee.  51. 
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Upon  the  face  of  the  will,  therefore,  no  doubt,  I  think,  can  arise       Heron 
iklikat  all  these  annuities  were  perpetual  annuities ;  that  is  to  say,       stokks. 
tJney  were  gifts  of  so  much  property  as  should  produce  the  income       [  1^4  ] 
VT'hich  he  prescribed  as  the  amount  of  the  gifts  that  he  intended  for 
'tliese  individuals. 

Now,  in  the  events  which  have  happened,  of  the  death  of  Mary,  [  195  ] 
sknd  the  death  of  the  widow  of  the  testator  and  her  mother,  Julia 
Ijooisa  had  her  own  annuity  of  lOOZ.  a  year,  and  she  had  one-half 
of  the  annuity  which  Mary  was  intended  to  have — making  150Z.  a 
year — ^and  she  had  one-half  of  the  two  annuities  given  to  the  widow 
of  the  testator  and  to  the  mother  of  that  widow,  so  that  she  had 
250Z.  a  year  in  perpetuity ;  or,  in  other  words,  she  had  property 
producing  250Z.  a  year,  and  that  in  perpetuity.  That  was  the  pro- 
vision which  the  testator  very  anxiously  provided  for  her  by  his 
^U.  He  gives  that  as  a  provision  which  he  intended  that  his 
daughter  Julia  Louisa  should  possess.  To  the  son  he  gives  the 
residue ;  and  he  provides  by  the  will,  in  certain  events,  that  the  son 
shall  have  also  some  part  of  the  annuity  which  he  had  before  given. 
He  was  to  take  one-half  of  the  annuity  of  Mary  on  Mary's  death, 
and  he  was  also  to  partake  of  the  annuities  given  to  the  widow  and 
the  widow's  mother ;  but  as  he  was  also  entitled  to  the  residue,  the 
annuities  payable  out  of  the  residue  would  of  course  in  his  hands 
fall  into  the  residue,  because  he  would  be  entitled  to  the  fund  out 
of  which  those  annuities  were  to  be  paid. 

Then  the  testator  makes  the  codicil  upon  which  the  decision  of 
Sir  Edward  Suodbn  is  made  to  turn.  He  had  given  the  residue, 
he  had  given  property  producing  a  certain  income,  in  the  events 
which  have  happened,  to  his  daughter  Julia  Louisa ;  having  pro- 
vided in  the  first  codicil  for  the  disposition  of  Mary's  annuity,  she 
having  died ;  and  here  I  think  the  word  "  and  "  is  of  extreme 
importance,  because  it  does  necessarily  connect  the  provision  which 
he  made  on  the  actual  death  of  Mary  with  the  prospective  provision 
which  he  thinks  proper  to  make  on  the  possible  death  of  the  son. 
Now,  reading  those  two  codicils  together,  which  I  think  is  essentially 
necessary  for  the  purpose  of  seeing  what  is  the  meaning  of  the 
testator  in  the  codicil  upon  which  the  question  turns,  we  find  that 
he  says,  "  It  *having  pleased  Almighty  Providence  to  take  away  my  [  •ige  ] 
daughter  Mary,  it  becomes  necessary  to  alter  the  disposition  of  my 
property  after  my  decease  as  far  as  relates  to  her.  I  therefore  now 
declare  it  to  be  my  will,  and  I  hereby  direct,  that  the  1001.  per 
annum,  &c.,  provided  as  within  directed  for  my  daughter  Mary," 
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Heron        (and  that  "  et  catera  "  must  clearly  mean  the  interest  she  was  to 
Stokks.      ^^^^  ^^  ^^^  other  annuities,  in  the  event  of  the  death  of  those  who 
are  first  to  enjoy  them,)  **  shall  be  divided  equally  between  my 
daughter  Julia  Louisa  and  my  son  William,  and  that  my  will,  as 
within  expressed,  shall  remain  in  all  other  respects  unaltered.*' 
He  then  clearly,  up  to  that  period  at  least,  (for  he  so  states  in 
express  terms,)  did  not  mean  that  any  other  provision  in  the  will 
should  be  altered ;  but  he  did  mean  that  upon  Mary's  death,  and 
her  annuity  therefore  being  released,  it  should  be  divided  equally 
between  the  two  other  children,  namely,  the  son,  and  the  daughter 
Julia  Louisa.     ''And  in  case" — (I  now  take  up  the  words  the 
testator  has  used  in  the  next  codicil,  which  was  made  a  considerable 
period  of  time  after  the  first,  and  seeing  what  he  had  done  in  the 
event  of  Mary's  death,  it  is  quite  clear  he  intended  to  carry  on 
the  same  provision,  and  to  provide  for  another  event  which  he 
thought  might  happen,) — ''  And  in  case  my  son  William  shall  die 
without  leaving  issue  male  lawfully  begotten,  my  will  is,  that  after 
the  decease  of  my  wife  Mary  and  my  daughter  Julia  Louisa,  my 
remaining  property  shall  then  be  equally  divided  between  "  the 
persons  named.    What  is  the  natural  and  obvious  meaning  of  that 
provision  ?    What  is  the  event  which  is  to  make  it  necessary, — and 
which  alone  is  to  make  it  necessary — for  him  to  alter  the  disposition 
of  his  property  ?    It  is  not  an  alteration  of  the  intention  as  expressed 
in  the  will,  and  which  continues  to  operate  if  William  shall  not  die 
without  issue  male.     It  is  a  provision  to  take  place  only  if  William 
shall  die  without  issue  male ;  that  is,  according  to  the  intention 
[  *iii7  ]       expressed  in  the  ^codicil,  if  William  should  die  without  issue  male 
he  would  not  become  the  object  of  his  annuity.    Then  he  has  to 
dispose  of  the  part  of  his  property  which  in  that  event,  and  according 
to  the  intention  he  then  entertained,  would  remain  to  be  disposed  of. 
Why  then  he  uses  a  word,  though   not  identical,  of  the   same 
meaning.    The  event  in  which  this  disposition  was  to  take  place  was 
the  death  of  William.     The  death  of  William  would  obviously  make 
it  necessary  to  dispose  of  that  which  he  had  provided  for  William, 
because  the  death  of  William  had  nothing  to  do  with  that  which  he 
had  given  to  his  daughter  Julia  Louisa.     But  then  is  there  any 
ambiguity  in  the  expression  ?    The  event  he  expressly  refers  to  is 
the  death  of  William  as  the  release  of  the  property  given  to  William. 
What  is  the  property  given  to  William  ?    Why,  in  the  will  it  is  the 
residue  of  his  property,  and  in  the  codicil  it  is  "  remaining  property." 
What  is  the  meaning  of  ** remaining  property?"     That  which  the 
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t;«stator  has  not  before  disposed  of.    That  is  the  technical  meaning.       Heron 
Nobody  speaks  of  a  residue  in  a  will  in  any  other  sense,  than  as       stokes. 
t>liat  which  he  has  not  specifically  given.     What  he  has  before 
ciisposed  of  forms  no  part  of  the  residue.     Now,  can  a  gift  of  a 
xnoney  legacy  in  a  will  be  revoked  or  altered  by  a  subsequent  gift 
of  the  residue  ?  and  if  it  cannot  be  revoked  in  a  will  by  a  subsequent 
gift  of  the  residue,  how  can  it  be  revoked  by  a  codicil,  all  which 
constitute  one  testamentary  disposition,  and  are  to  be  considered 
^with  reference  one  to  the  other?    With  all  the  deference  I  feel 
for  the  opinion  of  a  very  learned  and  very  distinguished  Judge,  I 
cannot  entertain   a   doubt  upon  the  construction.     I  consider  it 
perfectly  plain  that  he  was  alluding  only  to  that  portion  of  his  pro- 
perty which  on  the  death  of  William  would,  according  to  his  view 
of  the  interests  of  his  children,  be  to  be  disposed  of,  and  that  he  is 
disposing  of  that,  and  of  nothing  else ;  that  he  is  disposing  of  that 
which  is  residue,  which  residue  he  had  given  to  William,  *and       [  •198  ] 
which  residue  in  the  event  of  William's  death  he  intended  to  dispose 
of  in  a  different  manner. 

If  there  was  more  ambiguity  in  this  codicil,  no  doubt  it  might 
require  more  consideration;  but  in  the  view  I  take  of  it,  it  is 
I)erfectly  plain  what  the  testator  meant.  We  have  the  description 
of  the  property  and  the  event  all  corresponding ;  and  the  question 
is,  whether  he  meant  by  this  codicil  to  revoke  what  he  had  given 
to  Julia  Louisa,  and  to  cut  down  that,  which  before  by  all  the 
authorities  was  to  be  a  perpetuity,  to  a  life  estate ;  or  whether  he 
merely  meant  to  dispose  of  that  which  he  had  before  given  to 
William.  I  consider,  according  to  the  natural  and  obvious  con- 
struction of  this  codicil,  he  meant  only  to  dispose  of  that  which  he 
had  before  given  to  William,  and  that  the  annuities  to  Julia  Louisa 
remain  just  as  they  were  on  the  face  of  the  will. 

[Lord  Campbell  delivered  judgment  to  the  same  efifect.  The  decree 
on  the  rehearing  was  accordingly  reversed  with  costs  (p.  208).] 


BAYLEE  V.   QUIN.  1^2. 

_         ,„  Ja^n.  21, 22. 

(2  Dr.  &  War.  116—119.) 


Construction  of  will.     Annuities  held  successive,  and  not  cumulative.  ^SuoDmf*^ 

Chables  William  Quin,  by  his  last  will  and  testament,  bearing  rg  j)^  &\var 
date  the  9th  of  February,  1814,  after  confirming  the  jointure  settled        H6] 
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Batlee  upon  his  wife  on  her  marriage,  and  bequeathing  to  her  his  hoase 
QuiN.  and  premises  in  Ballyornan,  in  the  county  of  Wicklow,  and  further 
devising  to  her  all  his  estates  in  the  county  of  Armagh,  for  the 
term  of  her  natural  life,  and  all  the  rents,  issues,  and  profits  arising 
therefrom,  bequeathed  as  follows :  ^'  Having  for  some  time  past  the 
pleasure  of  contributing  50Z.  per  annum  towards  the  pecuniary 
means  of  our  dearest  niece,  Mary  Walsh,  it  is  needless  to  request 
my  dearest  wife  to  continue  to  act  in  the  same  manner  by  her, 
should  my  said  wife  survive  me ;  but  in  order  to  give  certainty  io 
my  intention,  I  hereby  charge  my  estates  in  the  county  of  Armagh, 
with  an  annuity  of  501,  British,  per  annum,  payable  half-yearly,  to 
our  said  niece,  from  the  day  of  my  death,  and  with  a  further  annuity 
of  501.  British,  per  annum,  to  commence  from  the  day  of  the  death 
of  my  said  dearest  wife,  such  annuity  or  annuities  to  be  secured 
according  to  the  best  legal  advice,  in  such  a  manner  that  it  shall 
be  for  her  own  sole  use  without  a  power  of  her  alienating  it  to  any 
person  whatsoever,  except  to  any  child  or  children  she  may  have ; 
and  in  case  the  said  Mary  Walsh  shall  die  without  surviving  child, 
then  the  said  annuity  shall  cease  to  be  a  charge,  as  above 
mentioned,  on  the  Armagh  estates." 

The  plaintiffs  in  the  cause  were  Henry  Gough  Baylee  and  his 

wife  Mary,  the  testator's  niece,  who  had  intermarried  some  time  in 

[  •UT  ]      the  year  1828.     The  annuity  of  501,  *was  regularly  paid  up  to  the 

period  of  the  death  of  the  testator's  widow,  which  occurred  in  the 

month  of  February,  1840. 

The  present  bill  was  filed  by  the  plaintiffs,  who  alleged,  that  under 
the  decease  of  the  testator's  widow,  Elizabeth  Quin,  and  under  the 
true  construction  of  his  will,  they  were  entitled  to  a  further  or  addi* 
tional  annuity  of  50Z.,  commencing  from  the  day  of  the  decease  of 
the  said  Elizabeth  Quin,  and  that  the  Armagh  estates  became  thereby 
chargeable  with  an  entire  annuity  of  1001.  British  currency. 

The  principal  defendant,  William  Charles  Quin,  the  devisee  of 
the  Armagh  estates,  by  his  answer  submitted,  that  according  to  the 
true  construction  of  the  will,  the  plaintiff,  Mary,  was  entitled  but 
to  one  annuity  of  501. 

The   Solicitor-General,  Mr.   Serjt.   Warren,  and   Mr.  Fraud* 
Fitzfjeraldy  for  the  plaintiffs. 

The  Attorney 'General,  Mr.  Sajt.  Greene,  and  Mr.  RadvViff^  for 
the  defendant,  William  C.  Quin. 
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*The  Lord  Ghangbllob:  Baylbe 

I  cannot  see  any  ground  for  doubt  in  this  case ;  the  testator  was        Qms. 
possessed  of  certain  estates  in  the  county  of  Armagh ;  these  estates  ^^' 

lie  gives  to  his  wife  for  her  life,  and  he  directs,  that  they  shall  be 
answerable  for  all  his  just  debts ;  and  then  he  proceeds  in  these 
'words, ''  having  for  some  time  past  the  pleasure  of  contributing  50/. 
per  annum,  towards  the  pecuniary  means  of  our  dearest  niece, 
Mary  Walsh,  it  *is  needless  to  request  my  dearest  wife  will  [  •lis  ] 
continue  to  act  in  the  same  manner  by  her,  should  my  said  wife 
survive  me."  Had  the  will  stopped  there,  it  is  quite  clear,  that  the 
bequest  would  have  been  but  of  an  annuity  of  50Z.,  during  the  life  of 
bis  wife ;  an  annuity  of  50/.,  to  endure  so  long  as  her  estate  would 
enable  her  to  pay  the  annuity ;  but,  ''  in  order  to  give  certainty  to 
his  intention,"  the  testator  goes  on  to  charge ''  all  his  estates  in  the 
county  Armagh,  with  an  annuity  of  60Z.  per  annum,  payable  half- 
yearly  to  our  said  dear  niece,  Mary  Walsh,  from  the  day  of  my 
death."  He  wished  to  pay  his  wife  a  compliment,  but  at  the  same 
time  he  intended  to  make  the  payment  of  the  annuity  certain.  But 
as  his  niece  might  survive  his  wife,  he  goes  on  to  provide  for  that 
event,  and  he  charges  the  lands,  ''  with  a  further  annuity  of  50/. 
per  annum,  to  commence  from  the  day  of  the  death  of  my  said 
dearest  wife."  Now,  I  would  ask,  was  not  this  necessary  ?  The 
first  charge  did  not  extend  beyond  the  life  of  the  wife ;  this  latter 
clause  was  therefore  introduced,  not  alone  from  caution,  but  from 
necessity. 

But  it  is  said,  why  do  all  this  ?  why  could  not  the  testator,  in  so 
many  words  have  said,  that  his  niece  was  to  have  an  annuity  of  50/. 
charged  on  his  Armagh  estates  ?  of  course  he  could ;  but  he  has 
not  thought  proper  to  frame  his  will  in  that  way ;  and,  indeed,  it 
appears  to  have  been  necessary  for  him  to  adopt  the  course  he  has 
done,  from  the  way  in  which  he  chose  to  frame  his  will,  and  the 
manner  in  which  the  property  was  settled.  His  wife  was  but 
tenant  for  life  of  the  Armagh  estates;  he  meant  to  pay  her  a 
compliment,  as  I  have  already  observed ;  but  he  then  spoiled  it,  by 
adding  the  clause  which  follows,  **  but  in  order  to  give  certainty," 
&c.  &c.  Whether  the  words  in  the  first  part  of  the  bequest  would 
be  sufficient  to  create  a  trust,  which  this  Court  would  ^enforce,  I  [  ^119] 
need  not  inquire,  the  testator  having  in  the  next  sentence  actually 
charged  the  Armagh  estate  with  the  payment  of  this  annuity. 

It  is  argued,  that  either  of  the  gifts  would  have  been  sufficient  to 
give  this  lady  an  annuity  for  her  life.    This  I  deny ;  for  the  first 
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Batlee  annuity  was  given  but  for  the  life  of  the  wife.  The  wife,  who  was 
QuiN.  t^®  person  to  pay  the  annuity,  was  but  tenant  for  life  herself ;  how 
then  could  the  annuity  endure  for  a  longer  period  ?  It  is  said  the 
testator  speaks  of  annuities ;  he  says  ^'  such  annuity  or  annuities  io 
be  secured,  &c."  This  is  not  incorrect,  even  according  to  the  view 
I  take  of  the  will.  The  testator  is  there  speaking  of  the  mode,  in 
which  these  successive  annuities  are  to  be  secured ;  but  when  he 
comes  to  speak  of  their  enjoyment,  the  form  of  expression  is  altered ; 
it  is,  "  it  shall  be  for  her  own  sole  use ;  "  and  again,  ''  in  case  the 
said  Mary  Walsh  shall  die  without  surviving  child,  then  the  said 
annuity  shall  cease."  He  does  not  there  use  the  words  "  annuity 
or  annuities ;  "  he  speaks  in  the  singular  number,  whereas,  accord- 
ing to  the  argument,  he  ought  to  have  spoken  of  his  bounty  in  the 
plural  number.  It  would  be  impossible  for  me  to  accede  to  the 
view  which  the  plaintiff's  counsel  have  taken  of  the  will,  unless  I 
could  see  an  intention  to  give  something  beyond  what  the  words 
express.  I  cannot  discover  that  intention  in  the  will ;  it  appears  to 
me  to  be  a  clear  case,  and  I  must 

Dismiss  the  bill  with  costs. 


1842.  RUSSELL  V.  DICKSON. 

^^'  (2  Dr.  &  War.  133—141.) 

Sib  Edward       [Affibmbd  on  appeal  to   the  House  of  Lords,  as  report^  in 

SUGDBN,  L  rr  '  r 

L.C.         4  H.  L.  C.  293.] 

[  133  ]  " 

1842.  WKIXON  V.  VIZE. 

Feb.JO^U.  ^2  pr.  &  War.  192—207  ;  S.  C.  1  Con.  &  L.  298.) 

Sir  Edwabd  Where  an  equity  of  redemption  is  put  in  settlement,  though  the  tenant 

^^L^cf  ^'  for  life  is  the  party  bound  to  pay  the  interest  upon  the  mortgage,  yet  the 

1Q2  1  mere  laches  of  the  mortgagee  to  demand  the  interest  from  the  tenant  for 

-'  life  will  not  prejudice  his  claim  against  those  in  remainder. 

[This  case  is  reported  upon  a  petition  of  rehearing  in  8  Dr.  & 
War.  104,  and  is  accordingly  reserved  until  that  volume  is  reached, 
but  there  is  a  passage  in  the  report  of  the  original  judgment 
upon  the  point  mentioned  in  the  above  head-note  which  may  be 
conveniently  inserted  here. — 0.  A.  S. 

In  the  course  of  his  judgment  the  Lord  Chancellor  said  :] 
[  202  ]  It  is  insisted  that  the  large  arrear  of  interest,  found  to  have 

accrued  due  to  the  plaintiffs,  during  the  life  of  the  tenant  for  life, 
cannot  bind  the  present  defendants,  as  remainder->men  under  the 
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settlement.    This,  however,  appears  to  be  contrary  to  all  the  rules     Wbixon 
of  the  Court;   a  mortgagor   cannot,  by  putting    the  equity  of        viz£. 
redemption  in  settlement,   affect   the   rights  of    the   mortgagee 
against  the  mortgaged    property.      He  cannot,  by  carving  out 
derivative  interests  in  the  equity  of  redemption,  create  any  rights 
iwhich  he  had  not  himself.    No  doubt,  the  "^tenant  for  life  is  the      [  *203  ] 
party  bound  to  pay  the  interest ;  but  still,  mere  laches  or  neglect 
to  demand  the  interest  from  the  tenant  for  life  will  not  prejudice 
the  claim  of  the  mortgagee  against  those  in  remainder.    This  was 
decided  by  Loftm  v.  Swift  (i)  in  this  Court  before  Lord  Redesdale, 
and  is  the  settled  rule  of  this  Court. 


FRENCH  V.  MACALE  (2).  i842. 

^  '                                                 Afay  9,  11. 
(2  Dr.  &  War.  269—284 ;  S.  0.  1  Con.  &  L.  459.)  1 

A  lease  of  several  denominations  of  lands,  in  respect  of  which  different  ^^cuqdkn  *^ 
rents  were  reserved,  and  part  of  which  appeared  to  be  ancient  meadow,  l^c. 

contained  a  covenant  on  the  lessee's  part,  not  to  burn  the  demised  premises,  |-  2tiij  i 
or  any  part  thereof,  under  the  penalty  of  10*.  per  acre,  to  be  recovered  as 
the  reserved  rent,  for  every  acre  so  burned:  the  assignee  of  the  lease 
threatened  to  bum  part  of  the  premises,  insisting  upon  his  right  so  to  do 
under  the  said  covenant,  upon  payment  of  the  sum  specified  therein,  as 
liquidated  damages :  Held  that  he  was  not  entitled  to  do  so,  and  that  the 
Court  would  interpose  by  injunction  to  restrain  him  from  so  doing. 

Where  the  covenant  is  not  to  do  a  particular  act,  and  a  penalty  or 
forfeiture  is  annexed  to  the  doing  of  that  act,  this  penalty  does  not 
authorize  the  party  to  do  the  act ;  and  before  the  act  is  done  this  Court  will 
restrain  him  by  injunction :  but  if  the  act  is  done,  the  penalty  must  be 
paid,  and  the  amount  is  unimportant. 

If  a  party  covenant  not  to  do  a  particular  act,  he  cannot  protect  himself 
from  discovery,  if  he  has  done  the  act,  by  alleging  that  there  was  a  penalty 
-attached  to  the  performance  of  that  act. 

By  indenture  dated  the  1st  of  May,  1797,  made  between  Robert 
French,  of  the  one  part,  and  Bichard  Macale  of  the  other  part, 
the  said  Bobert  French,  in  consideration  of  the  rents  and 
covenants,  demised  to  the  said  Bichard  Macale,  the  lands  of 
Carane,  Buvaugh  Park,  containing  forty-nine  acres,  at  the  rent  of 
13«.  per  acre,  also  the  lands  of  Pullevallane  Park,  contaiaiag  fifty 
acres  at  11^.  per  acre ;  also  the  lands  of  Croughroe  Park,  con- 
taining thirty  acres,  at  16a.  per  acre,  and  also  part  of  the  lands  of 
Eilbeg,  containing  ten  acres  and  nineteen  perches,  at  15a.  per 

(1)  2  Sch.  &  Lef.  642.  Asyhnm  Diatn'rt  (1882)  9  Q.  B.  Div. 

(2)  Lord  Elphinstone  v.  Mmkhind  404;  51  L.  J.  Q.  B.  399;  46L.  T.  580; 
Ir<m  and  Coal  Co.,  Ltd,  (1886)  11  App.  Wallis  v.  Smith  (1882)  21  Ch.  Biv.  243 ; 
Gas.    332;     Weatoii,    v.    Metropolita7i,  52  L.  J.  Ch.  145 ;  47  L.  T.  389. 
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French      acre  ;  to  hold  to  the  said  Bichard  Macale,  his  executors,  adminis- 
macale.      trators,  and  assigns,  for  three  lives,  (therein  named)  and  thirty-one 
years,  yielding  and   paying  yearly,  <tc.  &c. ;    the  said  Bichard 
Macale  thereby  covenanting  for  himself,  his  executors,  adminis- 
trators, and  assigns,  not  to  alien  the  demised  premises  or  any  part 
thereof,  without  first  giving  a  preference  to  the  said  Bobert  French, 
&c.,  and  also,  "not  to  bum,  or  bate  the  demised  premises  or  any 
[  ^270  ]       part  thereof,  under  the  *penalty  of  10/.  per  acre,  to  be  recovered 
as  the  reserved  yearly  rent,  for  every  acre  so  burned,  save  and 
except  Pullevallane  Park,  which  may  be  burned,  bate,  and  laid 
down,  with  grass  seeds,  under  the  inspection  of  Mr.  James  Macale/' 
and  also  to  pay  the  yearly  rent ;  and  to  permit  the  said  Bobert 
French,  to  plant  trees  on  any  part  of  the  said  demised  premises, 
paying  compensation  for  the  land  so  planted.     The  lease  also 
contained  a  covenant  on  the  part  of  the  lessor,  for  quiet  enjoyment; 
and  a  provision,  that  Bichard  Macale,  his  executors,  administrators, 
and    assigns,   might    surrender    the  demised    premises,  or    any 
denomination  thereof,  on  the  1st  of  May,  in  every  third  year 
during  the  demise,  on  giving  six  months'  notice  in  writing,  to  the 
said  Bobert  French. 

Under  this  lease,  Bichard  Macale  entered,  and  continued  in 
possession  until  the  time  of  his  death  ;  by  his  will  he  devised  the 
lands  to  Bichard  James  Macale,  who  subsequently  demised  the 
lands  of  Croughroe  to  his  sons,  Walter  and  James  Macale.  It 
appeared  from  the  pleadings  in  the  cause,  that  these  lands  of 
Croughroe  were  ancient  meadow,  and  had  not  been  broken  up 
for  upwards  of  fifty  years;  that  Bichard  James  Macale,  was  in 
embarrassed  circumstances ;  that  Walter  and  James  had  declared 
their  intention  of  setting  the  said  lands  of  Croughroe  in  con-acre, 
that  they  had  advertised  and  offered  to  let  for  burning  thirty  acres 
thereof;  and  had  actually  proceeded  to  turn  up  a  portion  of  the 
said  lands,  in  order  that  the  same  might  be  surveyed  and 
apportioned  for  burning. 

Under  these  circumstances  Bobert  French,  the  lessor  in  the  said 
lease  of  1797,  filed  a  bill  in  the  month  of  March,  1842,  against 
[  *27i  ]  Bichard  James,  Walter,  and  James  Macale,  *by  which  he  prayed 
that  the  defendants  might  be  restrained  by  injunction,  from 
ploughing  or  turning  up,  or  permitting  to  be  ploughed  and 
turned  up,  and  from  committing  any  waste  on,  the  said  demised 
premises. 

An  affidavit  verifying  the  contents  of  the  bill,  was  filed  on  the 
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Btti  of  April,  1842,  and  on  the  following  day,  the  plaintiff,  upon  a       French 
petition  presented  to  the  Lord  Chancellor,  in  Chamber,  the  Court      macale. 
being  not  at  that  time  sitting,  obtained  an  injunction  until  answer 
or   further  order,  with  liberty  to  the  defendants  at  any  time  to 
apply  to  dissolve  same.     Subsequently  to  the  obtaining  of  this 
order,  the  defendants  filed  their  answer,  admitting  the  statements 
of  the  bill,  and  that  they  did  intend  to  break  up  and  burn  the 
part  of  the  premises  as  in  the  bill  mentioned :  but  they  contended, 
that  the  plaintiff's  remedy  was  in  a  court  of  law,  and  that  this 
Court  had  no  jurisdiction  to  interfere,  the  101.  per  acre,  reserved 
in  the  covenant  of  the  said  lease,  being  in  the  nature  of  liquidated 
damages,  for  burning  any  part  of  the  demised  premises. 

The  plaintiff  now  moved  in  this  Court,  by  the  direction  of  his 
Honour  the  Master  of  the  Bolls,  to  dissolve  the  injunction. 

Mr.  Brooke,  and  Mr.  Concannon,  for  the  motion. 

Mr.  Monahan,  and  Mr.  M'Nevin,  contra. 

The  arguments  of  counsel  and  the  authorities  cited,  are  so 
fully  discussed  and  commented  on,  in  the  judgment  of  the  Lord 
Chancellor,  that  it  has  not  been  considered  necessary  to  insert 
them  here. 

The  Lord  Chancellor  :  [  272  ] 

I  thought  that  the  question,  which  has  been  raised  upon  this 
motion,  had  been  perfectly  settled ;    that  where  the  effect  of  a 
contract  was  an  agreement  not  to  do  a  particular  act,  although  the 
parties  had  annexed  a  penalty  to  the  breach  of  the  contract,  this 
Court  would,  by  injunction,  prevent  the  doing  of  that  act.     The 
cases  which  have  been  cited  in  support  of  the  motion  to  dissolve 
the  injunction,  are  very  distinguishable  from  the  present  case. 
This  penalty  is  not  a  stipulation  for  the  payment  of  so  much  in 
gross  by  the  year,  for  every  acre,  and  this  makes  all  the  difference  ; 
for  if  a  contract  be,  that  the  party  shall  not  break  up  the  ground, 
or  if  he  chooses  to  do  so,  that  he  shall  pay  so  much  annually,  that 
leads  to  the  inference,  that  though  there  was  a  general  prohibition 
against  the  act,  yet,  the  parties  contemplated  the  right  to  do  it, 
upon  payment  of  the  compensation.     The  question  is,  whether 
the  specification  of  this  sum  of  lOZ.^  is  a  waiver  altogether  of  the 
remedy,  which  the  law  gives,  if  a  man  does  what  he  has  covenanted 
not  to  do.     Now  where  a  party  covenants  not  to  do  a  certain  thing, 
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Fbekch      and  then  proceeds  to  say,  if  I  do  that  thmg,  I  will  pay  you  lOW. 

Wacale.  by  way  of  satisfaction,  this  agreement  does  not  prevent  the  Court 
from  saying,  you  shall  be  enjoined  from  doing  that  particular 
thing.  Lord  Hardwickb,  in  the  case  of  Howard  v.  HopkynM  (i), 
said,  ''  in  all  cases  where  penalties  are  inserted,  in  case  of  a  non- 
performance, this  has  never  been  held  to  release  the  parties  from 
their  agreement,  but  they  must  perform  it  notwithstanding."  The 
object  at  which  this  Court  aims,  is  the  accomplishment  of  the 
intention  of  the  parties ;  and  I  have  no  doubt  but  that  by  acting 

[  *278  ]  on  this  principle,  and  by  the  rules  adopted  in  *ca8e8  of  specific 
performance  of  agreements,  this  Court  has  promoted  good  faith 
among  Englishmen. 

The  case  of  ChiUiner  v.  Chilliner  (2)y  has  established,  that 
although  the  penalty  may  be  very  small,  and  the  property  very 
large,  the  Court  may  enforce  a  specific  performance  of  the  agree- 
ment ;  for  the  agreement  to  do  the  act  is  considered  as  a  contract 
independent  of,  and  distinct  from,  the  agreement  as  to  the  penalty, 
and  a  court  of  equity  fastens  on  the  real  contract,  and  compels 
the  execution  of  the  very  thing  covenanted  to  be  done.  This  case 
has  been  followed  by  the  case  of  Logan  v.  Wienholt  (8)  in  the  House 
of  Lords,  a  case  of  great  authority ;  however,  I  will  look  into  the 
cases  which  have  been  cited,  before  I  dispose  of  the  motion  finally. 

May  11.      The  Lord  Chancellor  : 

In  this  case,  it  appears  that  a  lease  was  executed  so  far  back  as 
the  year  1797,  of  several  denominations  of  lands,  reserving  different 
rents,  which,  however,  may  be  taken  at  an  average  of  about  14«. 
per  acre,  for  a  term  of  three  lives  and  thirty-one  years  :  the  lease 
contains  a  covenant  in  these  words  ;  (Here  the  Lord  Chancbllor 
read  the  covenant  against  burning  the  land);  this  is  followed  by  a 
power  given  to  the  tenant  of  surrendering  all  the  demised  premises, 
or  any  denomination  of  them,  on  the  1st  of  May  in  every  third  year 
during  the  demise,  upon  giving  due  notice  of  his  intention  of  so 
doing.    It  is  stated  in  the  bill,  that  a  portion  of  the  demised  lands 

[  '274  ]  is  ancient  meadow,  and  has  not  been  broken  "^up  for  fifty  years ;  and 
this  is  admitted  by  the  answer.  It  appears  that  the  original  lessee 
died,  having  disposed  of  the  property  by  will,  and  the  defendant, 
who  succeeded  to  it,  being  in  embarrassed  circumstances  subdemised 
to  his  sons,  and  the  latter  having  threatened  to  sublet  and  bum 

(1)  2  Atk.  371.  (3)  36  B.  E.  215  (1  CL  &  Fin.  611). 

(2)  2  Yes.  Sen.  528. 
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parts  of  the  lands  (in  fact  it  is  avowed  that  such  was  their  intention      Fbekch 
in  taking  these  lands)  the  present  injunction  was  obtained.     The      macIle. 
defendants  admit  that  this  mode  of  cultivation  would  materially 
deteriorate  the  property,  but  insist  they  have  a  right,  under  the 
clause  of  the  lease  which  I  have  read,  to  adopt  this  system  if  they 
please ;  for  by  this  clause,  they  say,  liquidated  damages  are  provided 
in  case  the  act  should  be  done,  and  that  this  Court  consequently 
cannot  interfere. 

The  question  before  the  Court  is,  whether  the  injunction,  which 
lias  been  obtained  upon  this  state  of  facts,  should  now  be  dissolved. 
The  case  has  been  argued  before  me,  on  both  sides,  as  if  this  lOL 
per  acre  was  a  sum  in  gross  payable  for  the  doing  of  such  an  act ;  I 
observed  that  it  might  make  a  difference,  whether  this  was  so  or 
not ;  but  I  shall  now  consider  the  case  as  if  it  was  one  sum  in  gross 
per  acre,  and  the  other  point,  viz.,  whether  there  is  a  continual 
covenant  not  to  burn,  under  the  penalty  of  an  additional  yearly 
rent,  must  be  decided  at  the  hearing. 

The  question  now  to  be  decided  depends  upon  two  matters,  first 
on  the  frame  of  the  lease,  and  then  upon  the  general  rules  of  equity. 
The  terms  of  the  lease  are,  that  the  party  will  not  do  the  act  under 
a  penalty  ;  therefore  it  is  a  covenant  against  doing  the  act,  and  a 
stipulation  that,  if  he  shall  do  it,  he  is  to  pay  a  particular  sum  per 
acre.  The  general  rule  of  equity  is,  that  if  a  thing  be  agreed  upon 
to  be  done,  though  there  is  a  penalty  annexed  to  secure  its  *perform-  [  •275  ] 
ance,  yet  the  very  thing  itself  must  be  done.  If  a  man  for  instance 
agree  to  settle  an  estate  and  execute  his  bond  for  600/.,  as  a  security 
tot  the  performance  of  his  contract,  he  will  not  be  allowed  to  pay 
the  forfeit  of  his  bond  and  avoid  his  agreement,  but  he  will  be 
compelled  to  settle  the  estate  in  specific  performance  of  his  agree- 
ment. So  if  a  man  covenant  to  abstain  from  doing  a  certain  act, 
and  agree,  that  if  he  do  it,  he  will  pay  a  sum  of  money  ;  it  would 
seem  that  he  will  be  compelled  to  abstain  from  doing  that  act,  and, 
just  as  in  the  converse  case,  he  cannot  elect  to  break  his  engage- 
ment, by  paying  for  his  violation  of  the  contract.  This  I  apprehend 
is  the  general  rule  of  equity.  It  is  so  laid  down  by  Lord  Hardwickb 
in  Howard  v.  Hopkyns  (i),  and  by  Lord  Thurlow  in  Sloman  v. 
Walter  (2) ;  as  far  as  relates  to  settlements,  the  rule  was  established 
by  Chilliner  v.  Chilliner  (3),  which  was  followed  in  the  very  * 
imperfectly  reported  case  of  Logan  v.  Wienholt  (4),  and  also  in  Roper 

(1)  2  Atk.  371.  (3)  2  Ves.  Sen.  528. 

(2)  1  Br.  C.  C.  418.  (4)  36  K.  E.  215  (1  CI.  &  Fin.  611). 
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Fkench      y,  Bartholomew  (i),  and  again  in.  Hardy  v.  Martin  (2).     Now  from 
Macalk.      ftU  these  cases  it  appears,  that  the  question  for  the  Court  to  ascer- 
tain is,  whether  the  party  is  restricted  by  covenant  from  doing  the 
particular  act,  although  if   he  do  it  a  payment  is  reserved  ;  or 
whether  according  to   the  true  construction  of    the  contract,   its 
meaning  is,  that  the  one  party  shall  have  a  right  to  do  the  act,  on 
payment  of  what  is  agreed  upon  as  an  equivalent.    If  a  man  let 
meadow  land  for  two  guineas  an  acre,  and  the  contract  is,  that  if 
the  tenant  choose  to  employ  it  in  tillage,  he  may  do  so,  paying  an 
additional  rent  of  two  guineas  an  acre,  no  doubt  this  is  a  perfectly 
good  and  unobjectionable  contract ;  the  breaking  up  the  land  is 
[  ♦276  ]      not  inconsistent  with  the  contract,  *which  provides,  that  in  case  the 
act  is  done  the  landlord  is  to  receive  an  increased  rent.    The  whole 
amount  of  Lord  Hardwicke's  dicta  in  Roy  v.  The  Duke  of  Beaufort  (s), 
and  Benson  v.  Gibson  (4),  and  elsewhere,  is  that  if  a  man  do  the 
act,  pay  he  must.     These  dicta,  therefore,  which  have  been  referred 
to  do  not  bear  on  the  case  now  before  the  Court.     In  the  same  way 
a  man  cannot  protect  himself  against  discovery,  if  he  has  done  the 
act,  which  he  has  covenanted  not  to  do,   because  a  penalty  is 
annexed ;  if  he  engages  not  to  do  the  act,  he  cannot  be  heard  to 
say,  this  is  a  penalty  ;  and  whether  the  whole  is  or  is  not  recover- 
able, he  must  in  this  Court  make  discovery  whether  he  has  done 
the  act.     This  was  decided  in  Richards  v.  Cole,  referred  to  in  Lord 
Redesdale's  Treatise  (6),  and  in  Jones  v.  Oreen  (6). 

The  cases,  which  have  been  decided  upon  the  present  sobjeet 
are,  no  doubt,  at  first  view,  not  perfectly  consistent,  and  I  am  not 
sorry  that  I  have  had  an  opportunity  of  looking  through  the 
authorities.  The  question  in  every  case  is,  what  is  the  real 
meaning  of  the  contract  ?  In  Woodward  v.  Gyles  (7),  the  agreement 
was,  that  the  defendant  should  ''not  break  up  or  plough  any 
part  of  the  land,  and  if  he  did  plough  any  part  of  it,  that  he 
would  pay  at  the  rate  of  208.  per  acre  per  annum,"  and  the 
Court  held  that  the  parties  had  fixed  a  price  for  the  ploughing, 
and  refused  an  injunction.  The  decision  was  perfectly  right ;  the 
agreement  was  exactly  such  as  I  have  before  alluded  to,  that 
the  party  should  have  power  to  do  the  act  upon  payment  of 
an  additional  rent;   the  reservation  of  the  increased  rent  daring 

(1)  12  Price.  796.  (5)  [Milfoid  on  Pleading]  Page  195. 

(2)  1  Cox,  26.  4th  ed. 

(3)  2  Atk.  190.  (6)  3  Y.  &  J.  298. 

(4)  3  Atk.  395.  (7)  2  Vera.  119. 
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the  *whole  term  shows,  that  the  parties  contemplated  the  payment      French 

of    one  rent  in  one  event,  and  of  another  rent  in  another  state  of      macalk. 

circumstances.     The  next  case  is  Rolfe  v.  Peterson  (i),  which  was       [  •277  ] 

tbe  subject  of  much  consideration.      There  a  certain  rent  was 

reserved,  and  the  lessee  covenanted,  that  in  case  any  part  of 

tbe  lands,  which  had  been  in  tillage  for  the  last  twenty  years, 

should  be  broken  up,  he  would  pay  the  further  rent  of  5Z.  per  acre 

for  every  acre  so  broken  up,  over  and  above  the  rent  reserved,  and 

upon  the  same  days  of  payment.     The  Court  held,  that  this  was 

a  case  of  liquidated  damages,  fixed  and  agreed  on  between  the 

parties.    Nothing  could  be  more'  express  than  the  contract  in  that 

case ;  it  clearly  amounted  to  the  reservation  of  an  additional  rent, 

to  be  paid  for  so  much  land  as  should  be  broken  up  during  the 

vFhole  term ;   and  the  Court  being  of  that  opinion  reversed  the 

decision  of  Lord  Camden,  who  had  erroneously  treated  it  as  a  mere 

case  of  damages.     The  same  doctrine  is  laid  down  in  Ponsonby  v. 

Adams  (2).    In  Astley  v.  Weldon  (3)  we  find  Lord  Eldon  saying  (4), 

with  reference  to  Rolfe  v.  Peterson^  **  both  in  Rolfe  v.  Peterson,  and 

in  Ponsonby  v.  Adams,  I  should  have  said,  that  what  was  matter 

of  contract,  bottomed  on  a  good  consideration,  should  not  be  looked 

upon  as  penalty,  but  should  be  considered  as  rent  reserved,  or 

liquidated  damages."     This  sufficiently  shows  the  leaning  of  Lord 

Eldon's  mind.      Again,  Mr.  Justice  Heath  says,  "  in  Rolfe  v. 

Peterson,  it  was  held  that  the  sum  mentioned  was  in  the  nature 

of  increased  rent,  because  it  was  said  that  the  tenant  was  liable 

to  distress.    But  if  the  tenant  had  only  covenanted  generally  not 

to  cut  down  the  furze,  and  at  the  end  of  the  lease  a  sum  of  money 

had  been  ^inserted,  to  be  paid  in  case  of  breach  of  performance  of       [  *278  ] 

the  covenants,  that  sum  would  have  been  in  the  nature  of  a  penalty." 

That  very  learned  Judge  therefore  draws  the  precise  distinction 

between  a  sum  in  gross  and  a  reservation  qua  rent;  and  Mr.  Justice 

Chambre  observes  (5),  "  I  remember  that  the  case  of  Rolfe  v.  Peterson 

was  not  thought  altogether  satisfactory  at  the  time  when  it  was 

decided,  though  I  do  not  feel  any  objection  to  the  determination." 

There  was  a  case  of  the  same  nature  in  this  country,  which  came 
before  Lord  Lifford,  Forbes  v.  Carney  (6) ;  there  the  lessee  had 
covenanted  not  to  break  up  for  tillage  more  than  a  certain  quantity 
of  the  land  in  any  one  year,  and  that  if  he  did.  so,  he  should  pay 

(1)  2  Br.  P.  0.  436,  Toml.  ed.  (4)  5  R.  E.  622  (2  Bos.  &  P.  351). 

(2)  2  Br.  P.  0.  431,  Toml.  ed.  (5)  2  Bos.  &  P.  364. 

(3)  5  B.  E.  618  (2  Bos.  &  P.  346).  (6)  Wallis  by  Lyne,  38. 
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Fkknch      an  additional  rent  of  12«.  an  acre.     The  Court  refused  an  injunction, 

Macale       the  parties  having  themselves  prescribed  a   recompense  for  the 

ploughing.      This  is  consistent  with   the  general  rule,  and  was 

decided  upon  the  same  grounds,  as  the  cases  to  which  I  have 

alluded.     The  decision  in  Jones  v.  Green  (i)  is  to  the  same  effect. 

There  are  certain  established  exceptions  to  the  general  rule, 
to  which  I  shall  now  advert.     The  first  is  found  in  the  case  of  Barret 
v.  Bhigrave  (2) ;    there  the  defendant's  house  adjoined  Vauxhall 
Gardens,  and  was  let  on  certain  terms,  introduced  to  prevent  any 
interference  with  the  profits  of  the  gardens,  upon  penalty  of  a 
forfeiture  of  the  lease,  and  payment  of  50/.  a  month  to  the  pro- 
prietors of  the  gardens;   Lord  Rosslyn  granted  the  injunction, 
observing,  ''  that  it  was  in  the  nature  of  a  specific  performance." 
The  continuing  payment  would  seem  to  require  that  the  case  should 
[  '279  ]      fall  *under  the  class,  which  I  have  before  considered ;   but  the 
provision  for  the  forfeiture  of  the  lease  clearly  showed,  that  the 
intention  of  the  parties  was  the  other  way ;  that  the  act  was  not 
to  be  done  upon  any  terms.     The  case  afterwards  came  before 
Lord  Eldon  (s),  and  it  appearing  that  the  alleged  breach  of  cove- 
nant had  been  continued  for  eleven  years,  without  any  interruption 
from  the  proprietors  of  the  gardens,  upon  the  ground  of  this  long 
acquiescence  the  injunction  was  dissolved,  Lord  Eldon  saying, 
''  may  not  a  very  di£ferent  question  be  made ;  whether,  if  you  have 
permitted  this  to  go  on  for  eleven  years,  you  must  not  take  your 
chance  at  law?"     So  that  Lord  Eldon  does  not  doubt  that  an 
injunction  might  be  granted  in  such  a  case,  but  in  the  particular 
case  he  refused  it,  because  after  the  lapse  of  eleven  years,  the  party 
had  no  right  to  come  into  this  Court  for  relief. 

In  the  case  of  Maxwell  v.  Mitchell  (4)  the  lease  contained  two 
covenants ;  one  against  subletting,  and  providing,  that  in  case  the 
party  should  sublet,  he  was  to  forfeit  a  further  additional  yearly 
rent  of  80/.,  to  be  paid  and  recovered  in  like  manner  as  the  original 
rent ;  the  other,  against  cutting  turf,  contained  a  similar  provision 
in  case  of  a  breach,  that  is  to  say,  that  the  tenant  should  pay  an 
additional  rent  of  10/.,  for  every  acre  so  cut.  From  the  statement 
of  the  facts  of  that  case  it  appears  that  the  first  covenant  had  been 
broken,  and  the  penal  rent  paid  for  more  than  twenty  years ;  and 
then  an  injunction  was  asked  for  a  breach  of  the  other  covenant, 
and  the  increased  rent  was  also  claimed  for  the  time  past.    The 

(1)  3  Y.  &  J.  29S.  (3)  6  Vea.  104. 

(2)  5  Yes.  555.  (4)  1  It.  Eq.  B.  359. 
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^Master  of  the  Rolls  discussed  all  the  cases,  and  decided  that  the      French 
injunction  should  be  continued  to  the  hearing.     I  *cannot  agree      macale. 
with  the  view  taken  in  his  judgment  of  some  of  the  authorities,       [  ^280  ] 
and  it  may  be  doubted  whether  that  case  could  be  supported ;  for 
in  the  first  place  the  forfeiture  of  an  additional  rent  was  to  continue 
during  the  whole  term ;  and  secondly,  the  receipt  of  the  penal  rent 
showed,  that  the  parties  were  acting  on  the  contract,  as  if  it  con- 
ferred on  the  tenant  a  right  to  do  the  act,  he  paying  for  the 
privilege.    The  question,  however,  depended  upon  a  complicated 
state  of  facts,  and  was  rather  postponed,  than  decided.    In  Burne 
V.  Madden  (i)  the  lessee  covenanted  not  to  dig  clay,  or  plough  up  the 
lands  demised,  and  in  case  he  did  so,  he  was  to  pay  51.  for  every  cast 
of  clay,  which  he  should  dig  up,  and  also  52.  in  addition  to  the  rent, 
for  every  acre  demised,  so  long  as  any  part  should  continue  broken 
up.     The  Master  op  the  Rolls  was  of  opinion  "that  the  sum 
mentioned  in  the  covenant,  being  disproportioned  to  the  damage 
contemplated,  was  in  the  nature  of  a  penalty."    Now  both  Lord 
Habdwicke  and  Lord  Eldon  lay  it  down,  that  the  amount  of  the  sum 
to  be  paid  ought  to  have  no  operation :  it  might  therefore  be  doubted, 
whether  this  case  of  Burne  v.  Madden  was  decided  upon  satisfac- 
tory grounds ;  but  independently  of  these  two  cases,  there  can  be  no 
doubt  as  to  the  general  rule  of  law  upon  the  subject,  and  the  only 
difficulty  is  the  application  of  that  rule  to  each  particular  case. 

I  have  not  yet  cited  any  case  in  which  there  was  not  a  continued 
reservation  of  payments  of  additional  rents;  but  I  shall  now 
consider  what  the  law  is,  when  there  is  to  be  only  one  payment 
made  for  a  continuing  act.  The  case  of  The  City  of  London  v. 
Pugh  (2)  decided,  that  where  there  is  a  prohibition  against  doing 
a  particular  act,  with  a  sum  to  be  paid  "^in  case  the  act  is  done,  [  *28i  ] 
this  Court  is  bound  to  interfere,  and  by  injunction  prevent  the 
doing  of  that  act.  In  that  case,  the  demised  premises  consisted  of 
a  house,  and  bowling-green  annexed ;  the  lease  contained  a  covenant 
for  the  preservation  of  the  bowling-green  in  good  order,  and  that 
if  any  part  of  the  demised  premises  should  be  broken  up,  or  digged 
for  the  purpose  of  raising  gravel,  the  lessee  was  to  pay  lOOZ.  for 
every  acre,  which  should  be  so  broken  up.  The  lessee  converted 
part  of  the  premises  into  a  gravel-pit,  and  raised  and  sold  an 
immense  quantity  of  gravel.  An  injunction  was  obtained,  but 
dissolved  by  Lord  King,  on  cause  shown.  The  question  came 
before  the  House  of  Lords,  upon  the  very  same  grounds  that  are 
(1)  L.  &  O.  t._Plunket,  493.  (2)  4  Br.  P.  C.  395,  Toml.  ed. 
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French      raised  in  this  case,  and  the  Lords  reversed  the  order,  and  direeted 
Macale.      *ta^  ^h©  Court  of  Chancery  should  grant  an  injunction  to  be  con- 
tinued to  the  hearing  of  the  cause,  not  upon  the  amount  of  the 
penalty,  but  on  this  ground,  that  if  a  man  covenants  not  to  do  an 
act,  his  payment  of  a  penalty,  annexed  to  his  doing  that  act, 
does  not  oust  this  Court  of  its  jurisdiction  to  prevent  his  doing 
the  act.    It  is  quite  clear,  that  the  amount  of  the  penalty  cannot 
influence  the  Court.     In  Roy  v.   The  Ihike  of  Beaufort  (i).  Lord 
Hardwicke  says,  *'I  do  not  know  that  courts  of  equity,  where  a 
bond  is  entered  into  voluntarily,  have  gone  so  far  as  to  take  into 
their  consideration  the  greatness  or  smallness  of  the  penalty ;  ** 
and  in  Astley  v.  Weldon{2),  Lord  Eldon  observes,  that  '*  a  principle 
has  been  said  to  have  been  stated  in  several  cases,  the  adoption 
of  which  one  cannot  but  lament,  namely,  that  if  the  sum  woold  be 
very  enormous  and  excessive,  considered  as  liquidated  damages, 
it  shall  be  taken  to  be  a  penalty,  though  agreed  to  be  paid  in  the 
form  of  a  contract ;  "  and  then  he  adds,  ''  but  nothing  can  be  more 
[  ♦282  ]      *obvious,  than  that  a  person  may  set  an  extraordinary  value  upon 
a  particular  piece  of  land,  or  wood,  on  account  of  the  amusement 
which  it  may  afford  him."     In  Hardy  v.  Martin  (3),  Lord  Louoh- 
BOROUGH  says,   **  the  penalty  is  never  considered  in  this  Court, 
as  the  price  of  doing  what  a  man  has  expressly  agreed  not  to  do :  '* 
he  then  explains  his  view  of  Rolfe  v.  Peterson,  which  I  think  is  the 
true  one ;  ''  as  to  the  case  of  Rolfe  v.  Peterson,  that  was  a  case  of  a 
demise  of  land  to  a  lessee,  to  do  with  the  land  as  he  thought  proper, 
but  if  he  used  it  in  one  way,  he  was  to  pay  one  rent,  and  in  another 
way,  another.    That  is  a  different  case  from  an  agreement  not  to 
do  a  thing,  with  a  penalty  for  doing  it.     The  former  is  a  case,  in 
which  this  Court  will  not  interfere ;  but  this  is  the  case  of  an  agree- 
ment  not  to  sell  brandy,  with  a  penalty  for  selling  it."     That  is 
exactly  the  case  now  before  the  Court ;  that  is  to  say,  the  party 
here  has  no  right  to  do  the  thing,  paying  one  rent  if  he  does  it, 
another  rent  if  he  does  not. 

In  Mr.  Fonblanque's  note  to  the  first  volume  of  The  Treatise  on 
Equity (4),  he  refers  to  a  case  which  I  have  never  seen;  the 
passage  is  this:  ''But  there  are  some  circumstances,  which  will 
induce  the  Court  to  interfere,  though  stipulated  damages  be 
reserved ;  as  where  the  lessee  had  covenanted  not  to  plough  ancient 
meadow,  or  if  he  did,  to  pay  an  increase  of  rent.     The  Court,  upon 

(1)  2  Atk.  190.  (3)  1  (}ox,  26. 

(2)  o  R.  R.  681  (2  Bos.  &  P.  346).  (4)  Vol.  i.  p.  154. 
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his  threatening  to  plough,  appears  to  have  granted  an  injunction :      Fbenoh 
TVehb  V.  Clarke y  8th  May,  1782 ;  "  so  that  even  where  an  increase     macalb. 
of  rent  was  provided,  if  the  restriction  related  to  ancient  meadow, 
as  is  partly  the  present  case,  the  party  has  been  restrained  from 
doing  the  act.    That  case  properly  belongs  to  ^the  first  class  of      [  *'^^'^  ] 
cases,  and  deserves  further  consideration,  and  it  would  be  necessary 
to  ascertain  the  facts  from  the  Registrar's  book.    In  Garden  v. 
Butler  (i),  the  lease  contained  a  covenant  against  turning  up  the 
ground,  under  a  penalty  of  5Z.  per  acre ;  and  Chief  Baron  Joy  said, 
they  were  all  of  opinion,  that  this  was  a  case  of  a  penalty  properly 
so  called,  and  not  a  case  of  liquidated  damages,  and  granted  the 
injunction. 

A  case  has  been  referred  to  of  Molony  v.  QiuiU  (2),  decided  in 
1885,  where  it  was  held,  that  the  122.  per  acre,  to  be  paid  on  the 
violation  of  the  covenant,  was  liquidated  damages ;  all  I  can  say  is, 
that  that  case  would  appear  to  be  in  direct  opposition  to  all  the 
authorities,  unless  it  could  be  maintained  upon  the  peculiar  nature 
of  the  stipulation  in  that  case.  This  Court  has  no  authority  to 
overrule  a  decision  of  the  House  of  Lords.  Where  a  case  involves 
a  clear  principle,  which  has  been  the  subject  of  decision  of  the 
House  of  Lords,  that  decision  must  be  followed  by  this  Court,  and 
every  other  inferior  Court.  Now,  the  case  of  The  City  of  London 
V.  Pugh  (8),  is  a  direct  authority  upon  this  question,  and  must, 
consequently,  be  followed. 

Is  there  then  anything  to  take  this  case  out  of  the  general  rule  ? 
At  the  time  of  the  execution  of  this  lease,  the  penalty  imposed  by 
the  statute  (4)  for  burning  land  was  5Z.  per  acre ;  the  penalty  which 
the  lease  attaches  to  a  violation  of  the  covenant,  is  lOZ.  an  acre ; 
but  the  Court  must  grant  an  injunction,  although  the  statute  (5) 
now  gives  a  penalty  *of  lOZ.,  unless,  in  the  words  of  Lord  Lough-  [  '284  ] 
BOROUGH,  the  penalty  under  the  covenant  is  reserved  in  such  a 
manner,  as  to  show,  that  it  was  intended  that  the  lessee  should  do 
with  the  land  as  he  thought  proper ;  the  mere  reservation  of  that 
which  the  Act  of  Parliament  gives,  cannot  take  away  the  jurisdiction 
of  this  Court.  In  every  case  of  this  nature  the  question  is  one  of 
construction.  If,  as  in  Woodivard  v.  Gyles,  and  liol/e  v.  Peterson^ 
there  is  evidence  of  the  intention,  that  the  party  is  to  be  at  liberty 
to  do  the  act  if  he  chooses  to  pay  an  increased  rent,  of  course  the 

(1)  1  Hayes  &  J.  112.  (4)  11  Geo.  IIL  c.  2. 

(2)  4  Law  Bee.  N.  S.  107.  [o)  40  Geo.  III.  c.  24. 

(3)  4  Br.  P.  C  496,  Toml.  ed 
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Court  cannot  interfere,  because  this  Court  never  interferes  against 
the  express  contract  of  the  parties.  But  where,  as  in  the  present 
case,  no  such  intention  appears,  then,  following  the  authority  of  The 
City  oj  London  v.  Pughy  I  must  decide,  that  the  party  is  not  to  be 
permitted  to  do  the  act. 

Where  the  covenant  is  not  to  do  a  particular  act,  and  a  penalty 
or  forfeiture  is  annexed  to  the  doing  of  that  act,  this  penalty  does 
not  authorize  the  party  to  do  the  act  ;  and  before  the  act  is  done, 
this  Court  will  restrain  him  by  injunction ;  but  if  the  act  is  done, 
the  penalty  must  be  paid,  and  the  amount  is  unimportant.  Upon 
the  whole,  I  am  of  opinion,  that  the  view  which  I  took  of  this  case 
on  the  former  day  was  correct,  and  that  this  motion  most  be 
refused.    Let  the  costs  be  reserved  for  the  hearing. 


1842. 
Feb.  12. 

Sib  Edward 

SUGDEN, 

L.C. 

[287] 


In  re  ROCHE. 

(2  Dr.  &  War.  287—291 ;   S.  C.  1  Con.  &  L.  306.) 

Power  in  a  settlement  to  appoint  new  trustees,  in  case  that  any  of  the 
trustees  therein  nominated  '*  should  become  incapable  or  unfit  to  act "  in 
the  trusts  thereof:  Held,  that  by  the  bankruptcy  of  a  trustee,  he  **  became 
unfit  to  act,''  within  the  meaning  of  the  power. 

The  power  to  appoint  new  trustees  directed,  that  upon  such  appointment 
being  exercised,  the  trust  estate  should  be  vested  in  the  newly  appointed 
trustee,  jointly  with  the  surviving  or  continuing  trustee:  Held,  that  the 
meaning  of  such  a  power  was  to  appoint  new  trustees,  whencTer  the  event 
requiring  such  a  change  should  arise;  and  that  a  valid  appointment  of« 
and  a  transfer  of  the  estate  to,  new  trustees  might  be  made,  under  the 
power,  notwithstanding  the  removal  of  the  surviving  trustee. 

The  Court  never  appoints  a  new  trustee  without  a  reference  to  the  Master. 

By  indenture  of  the  6th  of  November,  1821,  executed  on  the 
marriage  of  the  petitioners,  James  Joseph  Boche  and  Eatherine, 
his  wife,  a  sum  of  6,000Z.,  which  was  the  fortune  of  the  lady,  was 
vested  in  Gerrard  Gallaghan  and  Bartholomew  Yerling,  upon  the 
trusts  therein  mentioned :  certain  real  estates  were  by  the  said  deed 
settled  upon  the  marriage,  and  two  terms  of  99  years  and  500  years 
were  created  to  secure  a  jointure  for  the  wife  and  portions  for  the 
younger  children  of  the  marriage. 

The  deed  also  contained  a  provision  in  the  following  terms,  ''that 
in  case  either  of  the  four  trustees  thereby  nominated  and  appointed, 
or  any  succeeding  or  new  trustee  or  trustees  to  be  thereafter 
appointed,  should  happen  to  die  or  should  go  to  reside  beyond  the 
seas,  or  become  incapable  or  unfit  to  act  in  the  said  trusts,  before 
the  same  should  be  executed,  performed,  and  determined,  then,  and 
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BO  often  as  the  same  should  happen,  it  should  be  lawful  for  the  said         in  re 
James  Joseph  Roche  and  Katherine  Roche  during  their  joint  lives, 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  the 
survivor  of   them,  together  with  the  surviving  or  continuing  or 
acting  trustee  for  the  time  being,  by  any  deed  or  writing  under  their 
hands  and  seals  to  nominate,  substitute,  and  appoint,  some  other  fit 
person  to  supply  the  place  of  the  trustee  so  dying,  going  beyond  the 
seas,  or  becoming  incapable  or  unfit  to  act  as  aforesaid,  and  so  from 
time  to  time  as  often  as  any  such  death,  departure,  or  incapacity, 
should  occur,  and  that  immediately  *after  such  appointment  the       [  •288  ] 
trust  estates,  monies,  and  effects,  then  vested,  under  and  by  virtue 
of  these  presents,  in  the  trustee  so  dying  or  going  to  reside  beyond 
the  seas,  or  becoming  incapable  or  unfit  to  act  as  aforesaid,  should 
be    conveyed,    assigned,    transferred,    and    assured    respectively, 
according  to  the  nature  and  tenure  thereof,  in  such  manner  that 
the  same  might  be  legally  and  effectually  vested  in  the  newly 
appointed  trustee  jointly  with  the  surviving  or  continuing  trustee, 
their  heirs,  executors,  administrators,  and  assigns,  to  the  uses,  upon 
the  trusts  and  for  the  several  intents  and  purposes  as  therein  created, 
expressed,  declared,  and  contained,  of  and  concerning  the  same  or 
such  of  them  as  should  be  then  subsisting  and  capable  of  taking 
effect,  and  that  every  such  new  trustee  should  and  might  in  all 
things,  and  in  all  respects,  act  and  assist  in  the  management  and 
executing  the  trusts,  to  which  he  should  be  appointed,   as  fully 
and  effectually  as  if  such  new  trustee  had  been  originally  by  said 
indenture  nominated  and  appointed." 

Gerrard  Callaghan  having  died  in  the  year  1888,  and  B.  Verling 
having  been  declared  a  bankrupt  in  the  [year]  1837,  and  Thomas 
Biggs  Lane  having  been  appointed  his  assignee,  a  petition  was  now 
presented  on  the  part  of  Mr.  Roche  and  his  wife,  under  the  6  &  7 
Will.  IV.  c.  14,  s.  93,  praying  that  Verling  might  be  removed  from 
the  trusteeship,  and  that  Richard  Callaghan  and  George  Callaghan 
might  be  appointed  in  his  stead,  or  that  it  might  be  referred  to  the 
Master  to  approve  of  two  fit  and  proper  persons  to  be  appointed 
trustees. 

The  Solicitor-General  and  Mr.  Hunt  in  support  of  the  petition  : 
This  application  is  made  under  the  98rd  section  of  the  *Bankrupt      [  •289  ] 
Act  (i),    which  empowers  the  Court  to  order  the  assignees  of   a 
bankrupt  trustee,  and  all  persons,  whose  consent  is  necessary,  to 
(1)  See  now  the  Trustee  Act,  1893,  s.  2d. 
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In  re        convey  and  assign  the  estate  and  interest  to  such  person,  as  the 
Lord  Chancellor  shall  think  fit.     *     *     * 

The  Lord  Chancellor: 

What  jurisdiction  have  I  to  grant  the  prayer  of  this  petition  ? 
This  Court  has  no  power  to  appoint  new  trustees  upon  petition, 
except  what  is  specially  given  to  it  by  statute ;  it  cannot  interfere, 
unless  some  disability  is  made  out  in  the  existing  trustee.  Bui 
here  no  case  of  disability  has  been  shown,  and  there  is  a  power  to 
appoint  new  trustees  in  the  settlement;  the  very  event  contem* 
plated  has  occurred,  for  the  trustee,  by  becoming  bankrupt,  is 
'*  unfit  to  act  "  in  the  administration  of  the  trust.  The  case  before 
the  Vice-Chancellor  of  England  does  not  apply,  for  there  there 
was  a  disability ;  the  surviving  trustee  was  out  of  the  jurisdiction. 

The  Solicitor-General  then  submitted  that  there  was  this 
[  *290  ]  ^difficulty,  that  the  appointment  was  to  be  made  by  the  petitioners 
"together  with  the  surviving  or  continuing  trustee,"  and  the 
property  was  to  be  "  vested  in  the  newly  appointed  trustee,  jointly 
with  the  surviving  or  continuing  trustee ;  **  a  similar  point  was 
raised  in  the  case  of  Moms  v.  Preston  (i),  and  was  abandoned 
it  was  true  ;  but  some  doubts  have  been  since  thrown  on  the  case, 
and  in  The  Treatise  of  Powers  (2),  it  is  said,  that  ''  it  is  to  be 
regretted  that  the  opinion  of  the  Court  was  not  taken  upon  the  point.'* 

The  Lord  Chancellor: 

That  was  a  peculiar  case,  very  di£ferent  from  the  present.  The 
power  there  to  be  exercised  was  one  of  sale,  by  the  operation 
of  which  the  old  uses  were  to  be  defeated.  Nothing  of  that  kind 
is  contemplated  here.  The  case,  however,  is  one  of  very  high 
authority.  The  fair  meaning  of  such  a  power  plainly  is,  to  appoint 
new  trustees,  whenever  the  event  requiring  such  change  should 
arise ;  however,  as  you  have  been  at  the  expense  of  the  petition,  I 
will  make  the  order,  but  I  wish  it  to  be  distinctly  understood  that  I 
consider  it  altogether  unnecessary. 

The  Solicitor-General  having  asked  for  an  appointment,  without 
a  reference  to  the  Master, 

The  Lord  Chancellor  said  there  must  be  a  reference  to  the  Master, 
that  the  Court  never  appointed  a  trustee  without  such  reference. 

(I)  7  Ve8.  547.  (2)  Vol.  ii.  p.  530. 
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HAEKISSON  V.  DUIGNAN.  i842. 

(2  Dr.  &  War.  295—306;  S.  C.  1  Con.  &  L.  377.)  \— 

The  appointment  of  a  receiver  in  a  cause  concerning  infants'  property  ^^^  Edward 
will  not  prevent  the  operation  of  the  Statute  of  Limitations  on  a  claim  j^q^  * 

affecting  the  infants'  estate,  notwithstanding  the  fact  that  the  Master,  in  a        r  295  -1 
report  ascertaining  the  nature  of  the  property,  has  expressly  found  that  it 
was  subject  to  that  incumbrance. 

A.  grants  an  annuity  to  a  trustee  for  B.  for  his  Hfe,  and  in  the  convey- 
ance enters  into  a  personal  covenant  with  B.  for  pa3rment  of  the  annuity. 
A.  subsequently  sells,  subject  to  the  annuity :  Held,  on  a  bill  filed  by  B. 
against  the  purchasers  to  raise  the  arrears  thereof,  (A.  or  his  personal 
representative  not  being  a  party  to  the  cause),  that  though  there  was  an 
obligation  imposed  on  the  purchaser  to  indemnify  A.,  yet  that  the  Court 
would  not  thus  indirectly  enforce  this  obligation,  and  thereby  in  effect 
evade  the  operation  of  the  Statute  of  Limitations ;  and  accordingly  the 
account  was  limited  to  a  period  of  six  years  prior  to  the  filing  of  the  bilL 

By  indenture  of  the  18th  of  February,  1828,  made  between  Peter 
Kyne  of  the  first  part,  Bryan  Kyne,  father  of  the  said  Peter,  of  the 
second  part,  and  Edward  Mills  Harrisson,  one  of  the  plaintiffs,  of 
the  third  part :  Peter  Kyne,  after  reciting  that  he  was  entitled 
to  the  lands  of  Clonaquin  and  Bathbrennan,  in  the  county  of 
Boscommon,  and  certain  other  lands  in  the  county  of  Galway, 
in  consideration  of  the  love  and  affection  which  he  bore  towards 
his  father  and  his  brothers  and  sisters,  and  in  order  to  make 
a  provision  for  their  support  and  maintenance,  granted  unto  the 
said  Edward  Mills  Harrisson  a  certain  dwelling-house  and  paddock 
adjoining  same,  situate  on  the  lands  of  Clonaquin,  for  the  term  of 
ninety-nine  years,  if  the  said  Bryan  Kyne  should  so  long  live ;  and 
also  an  annuity  or  yearly  rent-charge  of  lOOi.,  to  be  issuing  out  of 
the  said  lands  of  Clonaquin  and  Bathbrennan,  for  and  during  the 
term  of  the  natural  life  of  the  said  Bryan  Kyne,  upon  trust  to 
permit  the  said  Bryan  Kyne,  and  his  son  and  daughters,  to  hold 
and  enjoy  the  said  dwelling-house  and  paddock  for  their  support 
and  maintenance ;  and  in  case  the  said  Bryan  Kyne,  and  his  said 
son  and  daughters,  should  not  choose  to  reside  therein,  that  the 
said  Edward  Mills  Harrisson  should  set  the  same,  and  apply  the 
rent  thereof,  and  also  the  said  annuity  of  100/.,  in  and  towards  the 
support  and  maintenance  of  the  said  Bryan  Kyne  and  his  said 
younger  children,  for  and  during  the  life  of  the  said  Bryan  Kyne, 
or  until  they  should  be  otherwise  provided  for,  in  such  manner  as 
to  the  said  Bryan  Kyne  should  seem  fit  and  proper. 

The  deed  then  provided,  that  the  annuity  should  not  be  subject       [  296  ] 
to  the  debts  of  Bryan  Kyne,  and  that  he  should  not  have  power  to 
anticipate  same:  it  gave  to  Bryan  Kyne  a  power  of  distress  and 
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Habbisson  entry  in  the  event  of  the  annuity  being  anpaid ;  and  Peter  Kyne 
Duioi^AK.  covenanted  for  himself,  his  heirs,  executors,  and  administrators,  to 
and  with  Bryan  Kyne,  his  executors,  administrators,  and  assigns, 
*^  that  he  would  from  time  to  time,  and  at  all  times  thereafter, 
during  the  life  of  the  said  Bryan  Kyne  pay  the  said  annuity  *'  upon 
the  days  and  in  the  manner  therein  appointed,  with  a  proportionate 
part  of  the  same  up  to  the  day  of  the  decease  of  the  said  Bryan 
Kyne. 

Bryan  Kyne  had,  at  the  time  of  the  execution  of  this  deed,  three 
younger  children,  Bryan  Kyne  the  younger,  since  deceased, 
Catherine,  the  wife  of  the  defendant  Thomas  Brennan,  also  since 
dead,  and  Mary,  who  had  intermarried  with  Daniel  Byrne,  and  was 
one  of  the  co-plaintififs  in  the  cause. 

Bryan  Kyne  and  his  children  remained  in  occupation  of  the 
house  and  paddock  until  November,  1830,  up  to  which  time  the 
annuity  was  regularly  paid.  In  April,  1831,  Bryan  Kyne  being 
convicted  of  felony  was  transported  to  New  South  Wales;  and 
subsequently,  in  the  month  of  February,  1835,  was  executed  for 
murder. 

In  the  month  of  June,  1831,  Peter  Kyne  sold  his  estate  and 
interest  in  the  lands  of  Clonaquin  and  Rathbrennan  to  Peter 
Duignan,  in  trust  for  John  Duignan  (the  father  of  the  principal 
defendants) ;  the  conveyance  to  Duignan,  which  bore  date  the  24th 
of  June,  1831,  recited  fully  the  deed  of  the  18th  of  February,  1828, 
and  expressly  reserved  ''  unto  Bryan  Kyne,  and  his  assigns,  during 
[  *297  ]  the  term  of  *his  natural  life,  the  said  dwelling-house  and  paddock 
of  land  adjoining,  &c.  &c.  The  lands  were  conveyed,  subject  like* 
wise  to  the  payment  of  the  annuity  to  the  said  Edward  Harrisson 
for  the  life  of  Bryan  Kyne,  and  in  the  covenant  on  the  part  of 
Peter  Kyne  against  incumbrances,  the  deed  of  the  18th  of 
February,  1828,  was  expressly  excepted. 

The  principal  defendants  in  the  cause  were  the  sons  of  John 
Duignan,  claiming  under  his  will ;  they  were  made  wards  of  this 
Court  in  the  year  1831,  upon  a  petition  presented  by  their  mother ; 
and  a  reference  having  been  made  to  the  Master,  to  inquire  and 
report  the  nature  and  amount  of  their  fortunes,  he,  in  pursuance 
thereof,  made  his  report  on  the  9th  of  February,  1832,  and  stated 
therein,  that  the  minors  were  entitled  to  these  lands  of  Rath- 
brennan and  Clonaquin,  ''subject  to  a  certain  annuity  or  yearly 
sum  of  lOOZ.  during  the  life  of  Bryan  Kyne."  This  report  having 
been  confirmed  on  the  9th  of  May,  1882,  an  order  was  made  "  in  tkt 
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matter  of  the  Dui^fnans  minors,"  and  also  in  a  certain  cause  of    Harbisson 
JDuignan  v.  Duignan,  referring  it  to  the  Master  to  appoint  a  receiver     duionan. 
over  the  lands  of  Rathbrennan  and  Clonaquin.     On   the   9th  of 
I»Iovember,   the   Master   made    his   report,    approving  of  Martin 
ConoUy  as  a  fit  and  proper  person  to  be  receiver.     This  report  was 
subsequently  confirmed,   and  Conolly  was  accordingly  appointed 
receiver ;  and  on  the  22nd  of  January,  1882,  the  order  was  served  on 
the  tenants  to  pay  their  rents  to  the  receiver ;  and  this  receiver 
continued  to  receive  the  same,  up  to  the  filing  of  the  bill  in  the 
present  cause,  the  sons  of  John  Duignan  being  still  minors. 

The  bill  was  filed  by  Edward  Mills  Harrisson  and  Mary  Byrne, 
the  only  surviving  child  of  Bryan  Kyne,  *and  also  the  personal  [  •298  ] 
representative  of  her  brother,  Bryan  Kyne,  the  younger,  against 
the  children  of  John  Duignan,  Brennan,  the  husband  and  adminis- 
trator of  his  wife  Catherine,  and  others,  stating  the  above- 
mentioned  matters,  charging,  that  the  defendants,  the  minors,  had, 
since  the  death  of  their  father,  let  the  said  house  and  paddock, 
and  received  the  rents  and  profits  thereof;  and  praying  for  an 
account  on  foot  of  the  annuity,  and  of  the  said  rents  of  the 
dwelling-house  and  paddock,  and  that  same  might  be  paid  to 
Harrisson,  according  to  the  trusts  of  the  deed  of  the  18th  of 
February,  1828. 

The  minor  defendants  by  their  answer  submitted,  that  by  the 
felony  of  Kyne,  the  right  to  the  annuity  in  question  was  vested  in 
the  Crown,  and  that,  consequently,  the  Attorney-General  was  a 
necessary  party ;  and  that  the  arrears  of  the  annuity,  which 
accrued  for  six  years  prior  to  the  filing  of  the  bill,  only  could  be 
recovered. 

The  bill  was  subsequently  amended  by  making  the  Attorney- 
General  a  party  ;  but  the  question  as  to  the  rights  of  [the]  Crown, 
resulting  from  the  conviction  of  Bryan  Kyne,  was  not  discussed; 
the  Attorney-General  having  declined  to  press  any  right  which  the 
Crown  might  have. 

Peter  Kyne,  the  grantor  in  the  deed  of  the  18th  of  February, 
1828,  was  not  represented  in  the  cause ;  it  was  stated  at  the  Bar 
that  he  was  dead. 

The  Attorney-General,  Mr.   T.  B.  C.  Smith,  and  Mr.  CharUs 
Andrews,  for  the  plaintiffs : 

*     *     The  purchaser,  who  was  the  defendants'  father,  bought       [  299  ] 
expressly  subject    to  the   annuity,    and,  therefore,   is  bound  to 
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Habbibson  indemnify  Peter  Eyne's  assets.  This  question  was  much  dis- 
DniGNAN.  cussed  in  the  case  of  Jones  v.  Kearney  {i)^  and  involyes  the 
principle  upon  which  Taylor  v.  Stibbert(2)  was  decided.  If  the 
plaintiffs  shall  be  only  declared  entitled  to  six  years'  arrear  of  this 
annuity,  they  will  be  driven  to  commence  an  action  at  law  against 
the  assets  of  Peter  Eyne  upon  the  covenant;  and  his  repre- 
sentatives in  their  turn  will  be  entitled  to  file  a  bill  in  this 
Court  against  the  present  defendants,  to  compel  them  to  reimborse 
them  what  they  shall  have  been  thereby  obliged  to  pay ;  thns  that 
circuity  of  action  will  of  necessity  ensue,  which  this  Court  is 
always  so  anxious  to  guard  against.  In  Winter  v.  /nnei  (3), 
[*300]  Lord  GoTTENHAM  foUowiug  out  this  ^principle,  seemed  to  be  of 
opinion,  that  the  representatives  of  a  deceased  partner  could  not 
set  up  a  defence  of  the  Statute  of  Limitations  against  a  claim 
by'  a  creditor  of  the  firm,  whilst  the  surviving  partner  continued 
liable,  and  the  estate  of  the  deceased  partner  might  be  obliged 
to  contribute  at  the  suit  of  the  surviving  partner.  That  goes  to 
the  full  extent  of  the  present  case.  Peter  Eyne  is  primarily 
liable  no  doubt,  but  the  present  defendants  are  the  parties,  upon 
whom  ultimately  the  burthen  must  fall. 

Mr.  Serjt.  Warren,  and  Mr.  H.  O.  Hughes,  for  the  minor 
defendants,  Duignans : 
*  *  In  Anon,  (4),  Lord  Habdwicke  said,  **  Though  a  receiver  is 
appointed  by  this  Court,  yet  that  will  not  alter  the  possession  of  the 
estate  in  the  person,  who  shall  be  found  entitled  at  the  time 
the  receiver  was  appointed,  so  as  to  prevent  the  Statute  of 
Limitations  running  on  during  the  right  in  dispute ;  "  and  this 
[  ♦801  ]  case  *and  the  principle  were  fully  recognized  by  Lord  Eldon  in 
the  case  of  Gresley  v.  Adderley{6).  As  to  the  second  point, 
the  covenant  in  the  deed  of  February,  1828,  was  not  made 
with  Harrisson,  the  trustee,  but  with  Bryan  Eyne  himself.  This 
covenant  could  not  have  been  sued  upon,  after  the  conviction  of 
Bryan  Eyne;  why  then  should  the  defendants  be  called  upon 
to  indemnify  the  assets  of  Peter  Eyne,  against  an  obligation, 
which  had  ceased  to  create  any  liability  ?  But  even  supposing 
that  the  effect  of  the  covenant  was  to  create  a  trust,  how  can 
the  Court   act   in   the   absence  of  Peter  Eyne's  representative? 

(1)  58  E.  E.  249  (1  Dr.  &  War.  134).   111). 

(2)  2  E.  R  278  (2  Ves.  Jr.  437).       (4)  2  Atk.  15. 

(3)  48  E.  E.  24  (4  My.  &  Or.  101,    (5)  18  E.  E.  146  (1  Swanst.  573). 
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it   the  plaintiffs  woald  not  be  entitled  to  more  than  what    Habbibsok 
tve  offered  them ;  for  the  forty-second  section  of  the  Statute     duionah. 
caitations  limits  the  right  to  six  years,  even  in  the  case  of 
itee. 

Mr.  Coppinger  for  another  defendant. 

liOBD   Chancellor: 

vo  questions  of  considerable  importance  have  arisen  in  this 
e.  Upon  the  first,  which  relates  to  the  Statute  of  Limitations, 
1  clearly  of  opinion,  that  the  appointment  by  the  Court  of  a 
iver  over  the  estate  cannot  be  held  to  have  varied  the  position  of 
parties  under  the  statute.  No  such  exception  is  to  be  found  in 
statute,  and  this  Court  is  not  at  liberty  to  introduce  it ;  such 
exception  would  be  most  mischievous;  its  effect  would  be  to 
ce  minors  in  a  worse  situation,  because  they  were  under  the  pro- 
tion  of  the  Court,  than  they  otherwise  would  be ;  for  so  long  as 
)  Court  by  its  ofQcer  had  possession  of  an  estate  incumbered  with 
3  demands  of  creditors,  the  minors  *could  derive  no  benefit  under  [  *302  ] 
e  statute.  But  the  enactments  of  the  statute  are  general,  and  do 
»t  exclude  minors  from  their  protection ;  for  this  too  I  have  the 
ithority  of  Lord  Harbwigke  (i)  in  a  case  that  has  never,  that  I  am 
vare  of,  been  doubted,  and  the  principle  of  which  has  been  recog- 
ized  to  a  certain  extent  by  Lord  Eldon,  in  the  case  of  Gresley  v. 
[dderley  (2),  where  he  says,  '*  The  order  appointing  a  receiver  is  for 
he  benefit  of  incumbrancers  only  so  far  as  expressed  to  be  for  their 
benefit,  and  only  so  far  as  they  choose  to  avail  themselves  of  it. 
Che  Court  would  not  deprive  them  of  the  advantage  of  their  legal 
38tate ;  they  might,  perhaps,  be  obliged  to  come  here  to  be 
Bxamined  pro  intereaae  suo;  but  this  Court  would  not  interfere 
against  them.  But  I  apprehend  that  when  the  Court  interposed  to 
receive  the  rents,  beyond  what  was  required  for  keeping  down  the 
interest  on  incumbrances,  all  the  surplus  rents  after  payment  of 
interest  were  received  for  the  benefit  of  the  heir." 

It  is  then  said,  that  this  case  goes  somewhat  further,  for  that 
upon  the  usual  reference,  which  was  made  in  the  matter  of  the 
minors,  the  Duignans,  to  ascertain  and  report  the  nature  and 
amount  of  the  property  of  the  minors,  the  Master  actually  found  in 
his  report,  that  the  property  of  the  minors  was  subject  to  this 
annuity  of  lOOZ.  for  the  life  of  Bryan  Eyne.  But  this  cannot  alter 
(1)  Amn.  2  Atk.  15.  (2)  18  B.  B.  150  (1  Swanut.  579). 
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Habrisson  the  case.  The  question  here  is,  have  the  plaintiffs  themselves  been 
DuioKAM.  guil^-y  o^  laches,  within  the  meaning  of  the  statute.  On  this  their 
rights  altogether  depend;  and  the  circumstance  of  the  Master 
having  found  the  fact  of  the  existence  of  such  an  annuity  cannot 
[  *30B  J  vary  the  case.  I  am  of  opinion,  therefore,  *that  the  bar  of  the 
statute  operates,  and  that  whatever  benefit  could  have  been  derived 
from  the  statute,  if  the  matter  had  not  been  within  the  administra- 
tion of  the  Court,  the  minors  are  entitled  to  take,  just  as  if  the 
Court  had  never  interfered ;  and,  that  therefore,  the  plaintiffs  are 
not  entitled  to  an  account  of  the  arrears  of  this  annuity,  for  more 
than  six  years  prior  to  the  filing  of  the  bill. 

The  second  question  is  one  of  great  importance.  Peter  Kyne,  the 
person  who  granted  the  annuity  out  of  the  estate,  also  entered  into 
a  personal  covenant  with  the  cestui  que  trust  to  pay  this  annuity. 
This  covenant,  it  is  admitted,  is  not  affected  by  the  statute,  and, 
therefore,  if  there  are  arrears,  it  may  be  acted  on  for  their  recovery. 
Peter  Eyne  sold  the  estate  to  Duignan,  the  person  under  whom  the 
defendants  claim.  The  conveyance  to  Duignan  recites  the  intention 
to  sell  the  property,  subject  to  the  deed  of  the  18th  of  February, 
1828 ;  '^  and  whereas  the  said  Peter  Kyne  had  proposed  absolutely 
to  sell,  grant,  and  convey,  all  his  estate,  right,  title,  term,  and 
interest,  in  and  to  the  said  towns  and  lands,  &c.,  subject  to  a  use 
for  the  life  of  him  the  said  Bryan  Eyne,  in  and  to  the  said  dwelling- 
house  and  paddock  of  land  adjoining  the  same,  &c.  &c.t  and  also 
subject  to  the  said  annuity  of  1002.,  also  granted  to  the  said  Edward 
Mills  Harrisson,  and  his  assigns,  during  the  life  of  the  said  Bryan 
Kyne ; "  and  then  the  conveyance  is  made  to  the  purchaser, 
reserving  the  said  dwelling-house  and  paddock  of  land  during  the 
life  of  Bryan  Kyne,  and  subject  expressly  to  the  annuity  of  100/. ; 
and  in  the  covenant  of  the  seller  against  incumbrances,  these  very 
incumbrances  are  excepted.  So  that  it  is  admitted,  that  the  par- 
chaser  took  the  property  subject  to  these  incumbrances  and  charges 
[  *304  ]  created  by  the  seller.  It  is  much  *too  late  to  dispute  that  the 
purchaser,  and  more  particularly  where  he  takes  a  conveyance  in 
this  form,  is  liable  to  the  same  extent  as  the  seller  was,  and  in  the 
view  of  a  court  of  equity,  is  bound,  even  without  any  covenant,  to 
indemnify  the  seller  against  those  incumbrances,  subject  to  which  he 
purchased.  I  treat  the  present  defendants  as  if  they  were  themselves 
the  purchasers. 

But  it  is  said  that  they  are  not  bound  by  any  supposed  liability, 
which  the  seller  may  have  imposed  ou  himself  by  the  personal 
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covenant  in  the  deed  of  1828.     On  the  part  of  the  plaintiffs  it  is    Habrissoh 
argued,  that  the  effect  of  the  deed  of  conveyance  of  1831,  was  to     duionan. 
create  a  trust  in  favour  of  Bryan  Kyne.     I  am  clearly  of  opinion, 
that  there  was  no  trust  created ;  there  was  an  obligation  imposed 
on  the  purchaser,  which  this  Court  would  enforce ;  but  the  question, 
which  arises,  is,  will  the  Court  thus  indirectly  enforce  this  obliga- 
tion, and  thereby  in  effect  evade  the  operation  of  the  statute  ?    The 
case  of  Taylor  v.  Stibberi  (i)  was  very  much  doubted,  and  required 
explanation.    In  that  case  Lord  Eosslyk  held,  that  the  purchaser 
was  bound  to  execute  the  new  lease  with  the  former  covenants 
in   totidem   verbis.     The  covenant  bound  the  tenant  for  life,  the 
seller  ;  and  the  purchaser  having  bought  with  notice,  was  bound  to 
the  same  extent.     It  was  held,  whether  rightly  or  wrongly  I  am  not 
here  called  upon  to  say,  that  the  purchaser  was  only  bound  to  do 
the  very  act,  in  relation  to  the  estate,  which  the  seller  had  covenanted 
to  do.     The  obligation  in  the  present  case  goes  a  little  further ;  it 
is  not  only  an  obligation  in  reference  to  the  estate  itself,  but  Peter 
Kyne,  the  seller,  has  entered  into  a  covenant  also,  and  thus  created 
a  liability  binding  himself  *personally.     The  question  then  is,  can       [  •305  ] 
I  work  out  this  liability  as  against  the  purchaser?    If  an  action 
were  brought  against  Peter  Kyne,  the  seller,  he  might  file  a  bill 
against  the  defendants,  and  claim  the  indemnity,  which,  by  law,  he 
is  entitled  to  against  the  liability,  subject  to  which,  he  had  sold  the 
estate.     This  is  clear  beyond  all  dispute.    But  can  I  now,  to  pre- 
vent circuity,  enforce  this  claim,  in  the  absence  of  Peter  Kyne, 
against  the  defendants  ?    No  doubt  there  is'  an  existing  demand,  and 
if  Peter  Kyne  proved  damages  in  consequence  of  that  demand,  it 
might  be  enforced  against  the  defendants.     But  can  I  do  so  in  the 
absence  of  Peter  Kyne  ?    I  think  it  would  be  most  dangerous  to  do 
so.     I  know  not  what  may  have  taken  place.     Peter,  himself,  must 
tell  me,  that  he  is  damnified.     Generally  speaking,  this  Court  is 
bound  to  prevent  circuity  of  action  ;  but  the  charge  in  this  case  not 
being  one  on  the  estate  at  all,  but  merely  a  personal  obligation,  and 
no  damage  having  been  shown,  I  am  not  prepared  to  say  that  I  can 
now  give  relief  against  a  purchaser,  precisely  as  if  the  Statute  of 
Limitations   had   not  barred  the  demand   against  the  estate:  it 
would  be  pushing  the  rule  too  far ;  I  think  the  rule  has  already  gone 
quite  far  enough.     I  give  to  the  plaintiffs  all  the  rights,  they  are  at 
present  entitled  to  against  the  estate.     If  that  covenant  be  not 
barred,  and  the  plaintiffs  should  enforce  it  against  Peter  Kyne,  and 
(1)  2  E.  B.  278  (2  Ves.  Jr.  437j. 
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Smith        default  of  payment  be  sold,  together  with  the  term  of  years  demised 

Chichestkr.  ^y  ^he  mortgage  of  1814,  and  the  proceeds  thereof  be  applied  in 

payment  of  the  plaintiff's  demand.     There  was  a  prayer  of  svhpcena 

against  Scott  and  Clayton,  to  bring  in  and  lodge  all  deeds  and  papers 

relating  to  the  said  lands  and  premises. 

Clayton  answered  this  bill,  and  thereby  stated  that  he  and  his 
partners  had  been  the  solicitors  of  Sir  Arthur  Chichester  for  a 
period  of  about  seventeen  years  prior  to  the  year  1885  ;  that  on  the 
24th  of  October,  1885,  the  said  deed  of  the  Ist  of  May,  1824,  came 
into  his  possession  for  the  purpose  of  negotiating  a  loan  from  the 
Globe  Insurance  Company  to  Sir  Arthur  Chichester,  which  loan  was 
not  carried  into  execution ;  that  the  deed  had  ever  since  remained 
in  his  possession ;  and  that  he  claimed  a  lien  thereon  for  costs  on 
account  of  business  done  by  the  defendant  for  Sir  A.  Chichester. 
On  the  12th  of  November,  1889,  the  cause  was  heard,  on  which 
[  *»96  ]  occasion  a  decretal  order  was  pronounced,  declaring  *that  the  lease 
of  the  1st  of  May,  1824,  was  a  graft  upon  the  original  lease  of  1812, 
without  prejudice  to  any  question  of  priority  between  the  plaintiff 
and  defendants,  or  any  creditors  of  the  said  Sir  Arthur  Chichester. 
It  was  thereby  referred  to  the  Master,  to  take  an  account  of  what 
was  due  to  the  plaintiff  on  foot  of  the  mortgage  of  1814,  and  of  all 
prior  and  contemporaneous  incumbrances ;  and  also  an  account  of 
what  was  due  to  the  sub-mortgagees,  Thomas  Alexander,  and  Joseph 
Cochrane,  and  Samuel  Cochrane,  on  foot  of  their  securities ;  and 
also  an  account  of  what  was  due  to  Clayton  by  Sir  A.  Chichester, 
on  foot  of  the  costs  in  the  pleadings  mentioned.  And  it  was  also 
referred  to  the  Master  to  report  "whether  the  said  defendant, 
Michael  Clayton,  had  any  and  what  lien  as  against  the  defendant. 
Sir  Arthur  Chichester,  or  any  other,  and  what  person,  on  the 
indenture  of  the  1st  of  May,  1824,  in  respect  of  such  costs,  and 
the  nature  of  such  lien,  and  the  amount  thereof." 

On  the  27th  of  April,  1842,  the  Master  made  his  report,  and 
thereby  found  the  several  sums  due  respectively  to  the  plaintiff 
and  the  sub-mortgagees ;  and  he  found  that  there  was  due  to  the 
defendant,  Clayton,  on  foot  of  the  several  taxed  bills  of  costs,  in  the 
pleadings  mentioned,  for  business  done  for  Sir  A.  Chichester  from 
and  previous  to  the  year  1827  down  to  September,  1837,  the  sum  of 
818/.  188. ;  that  the  lease  of  the  Ist  of  May,  1824,  was  handed  by 
the  defendant,  Sir  A.  Chichester,  to  Clayton,  as  his  attorney  and 
solicitor,  on  the  24th  of  October,  1885 ;  and  the  Master  reported, 
that  the  defendant,  Clayton,  had  not  a  lien  for  the  amount  of  his 
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for  himself  for  life,  for  his  intended  wife,  and  the  issue  of  the  marriage,        Allek 
and  in  default  of  issue,  for  himself  absolutely.    The  son  survived  the  i?* 

father,  and  died  in  1832,  leaving  issue  one  daughter  only.  The  next  Allen. 
tenant  quasi  in  tail  under  the  original  settlement  of  1767,  filed  his  bill, 
claiming  under  the  entail  as  still  subsisting  :  Held,  that  by  the  operation 
of  the  deed  of  1792,  which  was  voidable  only  and  not  void,  and  which  had 
been  afterwards  confirmed  by  the  son  by  the  effect  of  his  subsequent 
dealings  with  the  property,  the  quasi  entail  had  been  e£fectually 
barred. 

By  indenture  bearing  date  the  4th  of  February,  1767»  and  made 
between  Philip  Allen  [the  elder]  and  William  Allen  [the  elder]  his 
eldest  son,  of  the  first  part ;  Catherine  Fhilpot,  of  the  second  part ; 
Joseph  Barry,  and  Joseph  Collins,  of  the  third  part ;  and  George 
Allen,  and  William  Allen  [the  elder]  of  the  fourth  part ;  being  the 
settlement,  executed  on  the  occasion  *of  the  marriage  of  William  [  *308  ] 
Allen,  [the  elder]  and  Catherine  Philpot,  the  lands  of  Clontiforkill, 
Dromada,  Colclougher,  and  Ballynakelly,  situate  in  the  county  of 
Cork,  and  held  under  leases  with  covenants  for  perpetual  renewal, 
and  the  lands  of  Milragh,  in  the  same  county,  and  which  were  held 
in  fee  simple,  were  conveyed  to  Barry  and  Collins,  upon  trust  as  to 
Colclougher  and  Ballynakelly,  for  Philip  Allen  [the  elder]  for  life, 
with  remainder  to  William  [the  elder]  for  life ;  and  as  to  all  the 
rest  of  the  lands,  for  William  [the  elder]  for  life,  remainder  as  to 
all,  to  trustees,  to  preserve  contingent  remainders,  with  remainder 
(subject  to  a  jointure  for  the  intended  wife,  and  a  sum  of  1,6002.  for 
the  younger  children  of  the  marriage,  and  a  term  of  200  years  for 
securing  same),  as  to  Colclougher  and  Ballynakelly,  after  the  death 
of  the  survivor  of  them,  the  said  Philip  [the  elder]  and  William 
Allen  [the  elder] ,  and  as  to  all  the  remaining  lands,  to  the  use  of 
the  first  son  of  the  marriage,  and  the  heirs  male  of  the  body  of  said 
first  son;  with  remainder  to  the  second  and  other  sons  of  the 
marriage  successively,  in  tail  male ;  with  remainder  to  the  daughters 
of  the  marriage,  as  tenants  in  common  in  tail  male ;  with  remainder 
for  want  of  such  issue,  to  the  use  of  the  right  heirs  and  assigns  of 
the  said  William  Allen  [the  elder] . 

The  marriage  was  duly  solemnized,  and  there  was  issue,  several 
children,  of  whom  Philip  Allen  [the  younger]  was  the  eldest,  and 
William  Allen  [the  younger]  who  was  the  plaintiff  in  the  present 
cause,  was  the  second  son. 

By  indenture  of  the  17th  of  November,  1792,  and  made  between 
the  said  William  Allen  [the  elder]  and  Philip  Allen  [the  younger] , 
dest  son  and  heir  apparent  of  said  William  Allen,"  of  the  one 
and  Wilb'ft*^  a1/1  worth  Allen,  of  the  other  part;  *reciting  the       [  'BOS  ] 


698  1842.     CH.  (IR.)     2  DE.  &  WAR.  809—810.  Tb-r, 

Allek  settlement  of  1767,  that  Philip  [the  elder] ,  the  father  of  William 
Allkn.  [*he  elder] ,  had  died  several  years  since,  and  that  "  Philip  Allen 
[the  younger] ,  party  thereto,  was  the  eldest  son  of  the  said  William 
[the  elder],  and  Catherine,  his  wife,  and  that  he  had  lately 
attained  his  age  of  21  years;"  and  that  he  and  his  father  had 
agreed  to  dock  and  bar  all  estates  tail  and  reversions,  or  estates  or 
terms  in  the  nature  of  estates  tail,  or  reversions  in  all  the  settled 
lands,  and  to  settle  same  to  the  uses  therein  mentioned :  William 
[the  elder]  and  Philip  [the  younger]  conveyed  all  the  said  lands 
to  the  said  William  Aldworth  Allen,  his  heirs  and  assigns,  to  hold 
same  (subject  to  the  jointure  for  said  Catherine  Allen,  and  the 
term  of  200  years)  to  the  use  of  William  Allen  [the  elder]  for  life:  and 
from  and  immediately  after  the  decease  of  the  said  William  Allen 
(in  case  Philip  Allen  [the  younger] ,  his  son,  party  thereto,  should 
happen  to  survive  him),  upon  trust,  "  for  Philip  [the  younger],  his 
heirs  and  assigns :  but  in  case  the  said  Philip  Allen  [the  younger] 
shall  happen  to  die  in  the  life-time  of  his  said  father,  the  said 
William  Allen  [the  elder],  party  hereto,  without  leaving  any 
issue  lawfully  begotten,  then,  and  in  that  case,  the  said  several 
towns,  lands,  and  premises,  &c.  &c.,  shall,  from  and  immediately 
after  the  decease  of  the  said  Philip  Allen  [the  younger]  go  and 
belong  to  the  said  William  Allen  [the  elder],  his  heirs  and 
assigns,  to  and  for  his  and  their  sole  and  only  use,  benefit,  and 
behoof." 

By  this  deed,  there  was  a  power  given  to  William  [the  elder]  and 
Philip  [the  younger]  jointly,  to  charge  said  lands,  with  a  sum  of 
2,000Z.  and  a  like  power  to  lease  for  any  term,  at  the  most 
improved  yearly  rent.  There  was  contained  in  the  deed,  a  power 
enabling  William  [the  elder]  and  Philip  [the  younger],  by  any 
writing  under  their  hands  and  seals,  to  revoke  the  uses  thereby 
limited,  and  appoint  new  uses:  and  a  covenant  on  the  part  of 
William  [the  elder]  and  Philip  [the  younger] ,  to  suffer  a  recovery 
[  *3io  ]  and  levy  a  fine,  before  the  ^ensuing  Michaelmas  Term,  to  enure  to 
the  uses  of  the  deed. 

By  indenture  of  the  6th  of  June,  1795,  and  made  between  the 
said  William  Allen  [the  elder]  of  the  one  part,  and  Philip  Allen 
[the  younger]  of  the  other  part;  William  Allen  [the  elder]  con- 
veyed all  the  lands  comprised  in  the  settlement  of  1767  to  the  said 
Philip  Allen  [the  younger],  his  heirs  and  assigns,  for  all  such 
estate  or  estates  for  lives  or  in  fee,  as  the  said  William  Allen  [the 
elder]  then  had  therein. 
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3ed  -was  not  produced;  it  was  stated  to  have  been  lost;  Allen 
ig  been  registered  shortly  after  the  period  of  its  execution,  allen. 
iiits,  as  above  stated,  are  taken  from  the  memorial. 
lexiture  of  settlement,  bearing  date  the  15th  of  April,  1806, 
le  between  the  said  William  Allen,  the  elder,  and  Philip 
mger]] ,  bis  eldest  son,  of  the  first  part ;  William  Allen,  the 
(the  present  plaintiff),  of  the  second  part ;  James  Lowe 
ry  Liowe,  of  the  third  part ;  Joseph  Barry,  and  George  Bond 
>f  the  fourth  part ;  and  Duckett  Mayberry  and  Christopher 
of  the  fifth  part;  being  the  settlement  executed  on  the 
ge  of  the  said  William  Allen,  the  younger :  reciting  "  that 
d  William  Allen,  the  elder,  and  Philip  Allen  [the  younger] , 
one  of  them  is,  seised  of  an  estate,  or  estates,  for  three  lives 
able  for  ever,  of  and  in  the  several  farms  and  lands  of 
lakelly,  Dromada,'*  and  others ;  and  that  the  said  Mary 
was  entitled  to  a  fortune  of  1,200{. :  the  said  deed  witnessed, 
in  consideration  of  the  said  sum  of  1,200Z.  being  paid  to  the 
William  Allen,  the  elder,  at  the  desire,  and  by  and  with  the 
it  of  the  said  Philip  Allen  [the  younger] ,  and  William  Allen, 
^younger ;  and  also  in  consideration  of  the  said  William  Allen,  t  '^ii  ] 
^^ounger,  releasing  his  right  to  any  part  of  the  sum  of  1,500/., 
rided  for  younger  children  by  the  original  settlement  of  1767, 
said  William  Allen,  the  elder,  and  Philip  [the  younger] ,  con- 
ed the  said  lands  of  Ballynakelly  and  Dromada,  and  the 
ers,  to  Joseph  Barry  and  George  Bond  Lowe,  their  heirs  and 
igns,  "  first,  to  the  intent  and  purpose  that  all  estates  tail,  and 
381  estates  tail,  remainders,  limitations,  conditions,  and  con- 
igenciea  therein  respectively  expectant,  or  depending  in  the  said 
ads  and  premises,  or  any  part  or  parts,  parcel  or  parcels  thereof, 
ay,  by  virtue,  or  in  pursuance  of  these  presents,  be  barred,  docked, 
dinguished  and  destroyed,  to  all  intents  and  purposes : "  and 
iter  the  solemiiization  of  the  intended  marriage,  to  the  use  of 
Yilliam  Allen,  the  younger,  for  life,  and  after  his  decease,  to 
>ecure  a  jointure  of  1501.  per  annum  for  his  intended  wife ;  and 
subject  thereto  and  to  a  term  of  200  years  for  securing  same,  and 
also  a  sum  of  2,000/.  for  younger  children,  to  the  use  of  the  issue 
male  of  the  marriage ;  and  in  failure  of  issue  male  of  the  said 
intended  marriage,  in  trust,  as  to  the  said  lands  of  Ballynakelly 
and  Dromada,  from  and  after  the  death  of  the  said  William  Allen, 
the  younger,  to  and  for  the  use  of  the  said  William  Allen,  the  elder, 
if  then  living,  during  his  natural  life ;    and  from  and  after  his 
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ALLEK  truBtees  during  his  life  to  preserve  contingent  remainders;  and 
Allen.  after  the  decease  of  Philip  [the  younger]  to  the  intent,  that  the 
said  Elizabeth  Barry  might  receive  for  and  during  her  natural  life 
an  annuity  of  150Z.,  to  be  issuing  out  of  the  said  lands,  by  way  or  in 
the  nature  of  a  jointure ;  and  subject  thereto,  to  the  use  of  the  said 
John  Evans  and  George  Baggs,  for  the  term  of  600  years,  for  better 
securing  said  jointure,  and  a  sum  of  1,600Z.  as  the  portions  of  the 
younger  children ;  and  subject  thereto  to  the  use  of  the  first  and 
other  sons  of  the  said  marriage  in  tail  male ;  and  for  default  of  such 
issue  male,  to  the  use  of  Philip  Allen  [the  younger],  his  heirs  and 
assigns  for  ever.  There  was  contained  in  this  deed  a  covenant  on 
the  part  of  Philip  Allen  [the  younger],  that  he  was  seised  of  the 
said  lands  for  '*a  good,  true,  absolute,  and  indefeasible  estate  of 
inheritance  in  reversion  or  remainder,  expectant  immediately  on  the 
determination  of  the  estate,  which  his  father  William  Allen  [the 
[  •316  ]  elder],  now  of  Greenfield,  hath  therein,  for  *and  during  the  term  of 
his  natural  life  only,  without  impeachment  of,  or  for  any  manner 
of  waste,  or  subject  or  liable  to  any  condition,  contingent  proviso, 
limitation,  of  use  or  uses,  or  other  restraint,  matter,  or  thing,  to 
determine  or  change  the  same." 

This  deed  further  witnessed,  after  reciting  that  Philip  Allen  [the 
younger],  being  only  entitled  to  a  reversionary  interest  in  the  said 
lands,  expectant  on  the  death  of  his  father,  and  being,  in  conse- 
quence, unable  to  secure  out  of  the  said  lands,  to  the  said  Elizabeth 
Barry,  the  jointure  intended  to  be  provided  for  her,  unless  in  the 
event  of  his  surviving  his  father,  that  it  was  agreed  and  covenanted 
that  the  sum  of  500Z.,  the  portion  of  the  said  Elizabeth  Barry, 
should  remain  as  a  provision  for  her,  in  case  the  said  Philip  Allen 
[the  younger]  should  happen  to  die  in  the  life-time  of  the  said 
William  Allen  [the  elder] :  Provided  nevertheless,  that  it  should  and 
might  be  lawful  for  the  said  Philip  Allen  [the  younger]  during  the 
life-time  of  the  said  William  Allen  [the  elder],  to  receive  and  take 
to  his  own  use  the  interest  thereof,  being  901.  per  annum,  on  the 
days  and  times,  upon  which  the  same  had  hitherto  been  payable  to 
the  said  Elizabeth  Barry. 

Of  this  marriage  there  was  issue  only  one  daughter,  Elizabeth 
Allen,  who  was  one  of  the  defendants. 

William  Allen,  the  elder,  died  in  May,  1823,  and  Philip  Allen 
[the  younger]  died  in  the  month  of  December,  1832,  leaving  his 
widow  and  only  child  him  surviving.  By  his  will,  which  bore  date 
the  4th  of  January,  1827,  and  was  duly  executed  for  passing  real 
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gave  his  daughter  2,000{.,  and  subject  thereto  he  devised       Allen 
perty,  real  and  personal,  to  his  widow.  Allen. 

3seiit   bill   was  filed  by  William  Allen,  the  younger,  the       [  316  ] 
ler  of  Philip  [the  younger],  claiming  to  be  entitled  to  the 
iprised  in  the  settlement  of  1767,  on  the  ground  that  the 
ail  created  thereby  was  never  effectually  barred.     The  bill 

that  the  said  Philip  Allen  [the  younger]  was  under  age, 

executed  the  deed  of  the  17th  of  November,  1792,  notwith- 
;  the  recital  to  the  effect,  that  he  had  attained  his  full  age : 
^ed  as  a  reason  for  not  proceeding  at  law,  that  there  had  been 
renewals ;  that  the  term  of  200  years  in  the  settlement  of  1767 
I  outstanding ;  and  that  the  lands  in  question  were  in  the 
ion  of  a  receiver  appointed  by  this  Court  in  a  cause  of  Tarrant 
i,  instituted  by  Tarrant,  a  judgment  creditor  of  Philip  Allen 
unger],  for  the  purpose  of  raising  the  amount  of  his  judgment. 

defendants  insisted  that  the  deed  of  the  17th  of  November, 
was  in  itself  sufficient  to  bar  the  quasi  entail ;  they  also  relied 
the  deed  of  the  7th  of  November,  1792 ;  and  said  that,  even 
ling  it  to  have  been  executed  by  Philip  Allen,  when  under  age, 
3  at  most  only  voidable,  and  that  the  several  subsequent  deeds, 
1  have  been  already  fully  stated,  were  in  effect  acts  confirming 

I  addition  to  the  deeds,  which  have  been  already  mentioned, 

\m  renewals  were  also  referred  to.     The  first  of  these  was  a 

iwal  of  the  lands  of  Clontiforkhill,  of  the  10th  of  March,  1775, 

Villiam  Allen,  the  elder ;  a  second  renewal  of  the  same  lands, 

l793,  was  granted  in  like  manner  to  William  Allen  [the  elder] ; 

I  again,  in  1802,  a  third  renewal  of  the  same  lands  to  William 

en  [the  elder]  also.    When  the  bill  was  filed  two  of  the  lives 

med  in  this  last  renewal  were  still  in  existence. 

The  deed  of  the  6th  of  June,  1795,  was  not  produced,  and  the       [  si7  ] 

ily  evidence  which  was  given  of  it,  was  an  attested  copy  of  the 

emorial  executed  by  the  grantor,  William  Allen  [the  elder];  a 

msent  had  been  entered  into,  admitting  documents  '^  (saving  all 

arties  all  just  exceptions  thereto),"  and,  among  others,  "  the  attested 

opy  oi  the  memorial  of  the  deed  of  1795,  executed  by  William 

Vllen,  the  elder ;  and  that  the  original  deed  had  been  lost,  and  that 

the  same,  or  a  copy  thereof,  could  not  be  found."     On  the  part  of 

the  plaintiff  an  objection  was  made  to  the  reception  of  the  memorial ; 

the  Court,  however,  was  of  opinion,  that  the  parties  had,  by  the  terms 

of  the  consent,  precluded  themselves  from  making  the  objection. 
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Allen  Mr,  Moore,  Mr.  Brooke,  Mr.  Collins,  and  Mr.  W.  H.  Griffith, 

Allbn.  for  the  plaintiff: 

The  entail  created  by  the  original  settlement  of  1767  is  still 
subsisting,  and  has  never  been  effectually  barred ;  and,  such  bein;? 
the  case,  the  present  plaintiff  is  entitled  to  the  property  comprised 
in  that  settlement,  his  elder  brother,  Philip,  haying  died  without 
issue  male.     *     *     * 

[  319  ]  Under  a  limitation  of  an  estate  jmr  atiter  vie,  to  a  person  and  the 

heirs  of  his  body,  the  heirs  take,  not  as  heirs,  but  as  special 
occupants,  designated  to  fill  up  the  possession.  The  whole  estate 
is  vested  in  the  tenant  for  life;  the  remainderman  has  no  legal 
estate ;  he  has  but  a  contingency  or  possibility  of  succession.  [On 
this  point  they  cited  Slade  v.  Pattison  (i).] 

r  320  ]  The  Attorney-General,  Mr.  Serjt.  Warren,  Mr.  T.  B.  C.  Smith, 

and  Mr.  Franks,  for  the  defendants : 

The  deed  of  1792,  which  it  is  admitted  was  executed  by  Philip 
Allen,  when  under  age,  was  only  voidable,  and  that  upon  the 

[  321 1  authority  of  Zouch  v.  Parsons  (2).  *  *  By  the  subsequent  deed  of 
1811,  Philip  and  his  father  William  exercised  the  power  of  revoca- 
tion contained  in  the  deed  of  1792 ;  and  thereby,  notwithstanding 
what  has  been  said,  treated  the  deed  as  a  valid  and  subsisting 
instrument,  and  thus  in  effect  confirmed  it.     *     *     * 

[  322  ]  ^y  ^^^  ^^^^  ^^  1815,  Philip  was  under  a  contract  to  bar  the 

entail  and  settle  the  lands  to  the  uses  of  that  settlement.  After 
his  father's  death,  he  had  full  and  absolute  power  to  effectuate  all 
this.  In  this  Court,  therefore,  he  must  be  considered  as  having 
actually  so  done,  and  it  would  be  a  strong  measure  for  the  Court 

r  *323  1  ^^^  ^^  interpose  in  favour  of  the  plaintiffs,  ^against  a  purchaser 
for  value,  and  one  who  has  besides  the  legal  estate. 


Mr.  Collins,  in  reply. 


*     *     * 


[Other  cases  cited  by  counsel  are  referred  to  in  the  following 
judgment.] 

May  7.         ThE   LoBD   CHANCELLOR: 

[  324  ]  The  first  question  is,  whether  the  settlement  of  1815,  entered 

into  by  the  qtuisi  tenant  in  tail  in  remainder,  under  the  previous 
settlement  of  1767,  was  sufficient  to  bar  that  estate  tail  and  the 
(1)  14  L.  J.  Ch.  52.  (2)  3  Burr.  1794. 
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ent  remainders ;  the  prior  tenant  for  life  not  having  joined       Allen 
deed.      The  settlor  in  the  settlement  of    1815  has  died       allbn. 
i    issue   male,  but  leaving  a  daughter,  against  whom  the 
•  bill  is  filed  by  the  remainderman  under  the  settlement  of 
vlio  now  alleges  that  his  remainder  has  not  been  effectually 

15  surprised  to  find,  from  the  arguments  of  the  Bar,  that  so 
doubt   still  exists  as  to  the  power  of  alienation  of  a  qiuiai 

b  in  tail  over  leaseholds  for  lives,  particularly  when  we  con- 
the  vast  extent  of  that  tenure  in  this  country.    From  the 

importance  of  the  subject,   I  have   been   induced   to  look 

igh  the  authorities  with  some  attention.    If  the  settlement  of 

was  binding,  although  executed  by  the  quasi  tenant  in  tail  in 

dnder,  I   am   not  bound  to  consider  the  other  questions  in 

iause. 

qtuisi  tenant  in  tail  in  remainder  has,  strictly  speaking,  no  [  325  ] 
te ;  he  has  a  mere  expectancy  of  filling  up,  by  special  occupancy, 
vacancy  upon  the  death  of  the  tenant  for  life,  which,  if  there 
e  no  special  occupant,  would  be  the  subject  of  general  occupancy. 
b  this  interest  (in  a  sense  which  is  very  well  understood)  is 
nsmissible  and  disposable ;  so  that  we  are  all  in  the  habit  of 
making  of  a  vested  estate  quasi  in  tail  in  remainder,  just  as  we  do 
a  vested  estate  in  tail  in  remainder  in  lands  of  inheritance.  It 
ems  to  have  been  the  opinion  of  Lord  Nobthimgton,  that  a  quasi 
nant  in  tail  was  entitled  to  the  absolute  interest  upon  the  birth  of 
sue.    In  Grey  v.  Mannock  (i),  he  is  reported  to  have  said,  "  that 

16  person,  who  would  have  been  tenant  in  tail,  had  it  been  an 
iheritance,  is  entitled  to  the  absolute  ownership,"  comparing  it 

0  the  case  at  common  law  of  a  conditional  fee,  which  became 
absolute  by  the  party's  having  issue.  I  at  first  thought  this  was  a 
nistake  of  the  reporter ;  and  that  the  learned  Judge  probably 
oaeant,  that  a  power  of  alienation  would  spring  up  upon  the  birth 
of  issue,  even  in  favour  of  a  remainderman  qtuisi  in  tail.  However 
comparing  that  report  with  Lord  Kbnyon's  note  in  Doe  v.  Luxton  (2), 

1  find  both  accurately  agree.  The  observation  may  probably  refer 
to  the  circumstance  of  the  renewal.  At  all  events,  there  is  no  doubt 
that  the  qmn  tenant  in  tail  must  do  some  act  to  bar  the  entail, 
and  the  remainders  over  ;  and  it  is  not  a  necessary  condition,  that 
the  guast  tenant  in  tail  should  have  issue  born  at  the  time  or  after- 
wards, in  order  to  give  efiect  to  his  disposition.     Such  an  interest 

(1)  2  Eden,  339.  (2)  6  T.  E.  293. 

R,R.—VOL.  LIX.  45 
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Allen       cannot  be  compared  with  a  fee  simple  conditional.     A  quasi  tenant 

Allen.  ^^  ^^^1  does  not  take  the  absolute  interest  upon  the  birth  of  issue, 
or  obtain  by  such  birth  any  greater  right  of  alienation,  than  he 

[  *326  ]  *had  before ;  whereas,  the  donee  of  a  fee  simple  conditional,  as  soon 
as  he  had  performed  the  condition,  by  having  issue,  was  enabled  to 
alien,  and  thereby  bar  the  donor  of  his  reversion.  Bat  the  quasi 
tenant  in  tail  may  defeat  the  settlement  by  alienation  before  issue 
born,  provided  it  be  by  an  act  inte}-  vivos.  I  quite  agree  with  the 
authorities,  which  have  decided,  that  a  mere  will  is  not  sufficient. 

Mr.  Webb,  the  great  conveyancer  of  his  day,  thought  that  no 
remainder  could  be  limited  after  a  quasi  estate  tail  (i)  ;  I  am  not 
surprised  at  that  opinion,  the  grounds  of  which  appear  to  me  to 
have  much  weight ;  but  the  law  has  been  settled  the  other  way  by 
the  case  of  Wastnq/s  v.  Chappel  (2).  On  the  other  hand.  Lord 
Talbot,  in  Low  v.  Burron  (3),  thought  that  the  remainders  so  limited 
after  a  qtuisi  estate  tail,  were  not  merely  good,  but  that  there  was 
no  act,  which  the  quasi  tenant  in  tail  could  do,  that  would  be 
capable  of  barring  these  remainders  over,  and  that  that  point  was 
settled  by  the  case  in  the  House  of  Lords.  That  case,  however, 
only  decided,  that  a  quasi  tenant  in  tail  in  remainder  cannot, 
without  the  concurrence  of  the  tenant  for  life,  bar  the  remainders 
over,  and  it  is  now  beyond  dispute,  that  the  remainders  may  be 
barred  by  any  disposition  inter  vivos  of  the  quasi  tenant  in  tail  in 
possession,  or  of  the  quasi  tenant  in  tail  in  remainder  with  the 
concurrence  of  the  tenant  for  life.  These  are  now  settled  points. 
In  Ex  parte  Sterne  (4),  the  Mastbb  op  the  Rolls  raised  questions 
as  to  the  effect  of  limitations  of  life  estates,  with  remainders  to  the 
heirs  of  the  body  of  the  tenant  for  life,  in  property  of  this  nature. 
He  seems  to  have  thought,  that  it  was  doubtful,  whether  the  estate 

[  *327  ]  for  life  and  the  estate  in  remainder  *could  unite  together  in  the 
same  manner,  as  they  would  in  the  case  of  lands  of  inheritance. 
For  this  doubt  I  cannot  think  that  there  is  any  foundation,  and  I 
do  not  consider  it  advisable  to  raise  questions  upon  the  effect  of 
such  limitations,  arising  out  of  the  peculiar  nature  of  the  property 
in  question.  The  analogy  with  fee  simple  estates  ought  to  be 
supported  as  far  as  it  can  be.  I  may  observe,  that  I  do  not  quarrel 
with  the  case  of  Doe  v.  Robinson  (5),  which  has  been  the  subject  of 
so  much  criticism  at   the  Bar.     That  case,  fairly  following  the 

(1)  3  P.  Wms.  263,  w.  (4)  6  Vee.  156. 

(2)  3  Br.  P.  C.  53,  Tomi.  ed.  (5)  8  B.  &  C.  296;  2  Mkn.  &  By. 

(3)  3  P.  Wms.  262.  249. 
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analogy  to  the  rale  of  law  as  to  estates  of  inheritance,  decided,  that       Allen 
without  words  showing  an  intention  to  give  more  than  a  life  estate,       allbn. 
a  devisee  of  an  estate  pur  auter  vie  takes  only  for  his  own  life.   That 
decision  is  in  my  opinion  quite  right,  although  it  has  been  much 
observed  upon  (i). 

It  is  settled  then,  that  a  qtiasi  tenant  in  tail  in  possession  has 
complete  power  over  the  estate  to  bar  the  entail  and  the  remainders 
over.  He  may  by  any  act  inter  vivos  deal  with  the  estate,  precisely 
as  if  there  never  had  been  any  settlement.  No  technicalities  are 
required.  He  need  not  declare  his  intention  of  barring  the  qitasi 
entail.  It  is  sufficient  if  he  do  any  act,  which  would  vest  in  him  a 
new  or  different  estate.  The  existence  of  prior  incumbrances 
creates  no  impediment ;  he,  therefore,  for  the  purposes  of  alienation, 
stands  in  the  position  of  a  person,  who  has  the  whole  estate  and  the 
absolute  dominion.  In  Norton  v.  Frecker  (2),  Lord  Hardwicke, 
speaking  of  such  an  estate,  says,  that  the  limitations  depending  on 
the  estate  of  the  first  taker  in  tail  are  entirely  in  his  power,  and 
may  be  destroyed  "  by  even  articles  in  *equity.  By  this  Lord  [  ♦328  ] 
Hardwicke  means,  that  the  estate  would  be  bound,  into  whomso- 
ever's  hands  the  property  passed,  for  of  course  every  man  is  bound 
by  his  own  contract.  It  has  been  argued,  that  it  is  the  same,  as  to 
a  contract  by  a  tenant  in  tail  in  remainder,  if  he  afterwards  comes 
into  possession  of  the  property,  so  as  to  have  the  absolute  power 
of  disposition :  but  it  is  not  necessary  for  me  to  give  any  opinion 
on  that  point.  In  Baker  v.  Bayley  (3),  it  was  held,  that  a  mere 
renewal,  by  the  quasi  tenant  [in]  tail  in  possession,  barred  the  estates 
in  remainder,  and  gave  to  the  party  who  effected  it,  a  new  estate 
discharged  of  the  former  limitations.  In  Grey  v.  Mannock  (4), 
already  referred  to,  although  the  reasoning  of  Lord  Nobthington 
may  not  be  free  from  objection,  yet  the  point  decided  was  exactly 
the  same.  There  was  a  surrender  of  the  old  lease,  and  the 
acquisition  of  a  new  one,  and  this  was  held  to  bar  the  limitations 
over,  so  that  the  ground  of  the  decision  was,  the  entire  change  of 
estate. 

The  same  point  was  also  decided  in  Blake  v.  Blake.  This  case 
is  to  be  found  in  three  different  stages.  It  is  first  reported  in  the 
first  volume  of  Mr.  Cox*s  Reports  (o),  and  in  a  note  in  the  third 
volume  of  Peere  Williams  (6).    There  there  was  a  devise  of  a  lease 

(1)  2  Man,  &  Ry.  249,  u,  (4)  2  Eden,  339. 

(2)  1  Atk.  525.  (5)  1  E.  R.  35  (1  Cox,  266). 

(3)  2  Vera.  225.  (6)  3  P.  Wms.  10,  n. 
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Allen       pur  auter  vie  in  trust  for  Robert  Blake  and  the  heirs  male  of  his 

Allen.  body,  and  in  case  he  should  die  without  issue,  for  the  plaintiff  in 
like  manner.  Bobert  surrendered  the  old  lease,  and  obtained  a  new 
one  without  the  concurrence  of  the  trustees,  and  subsequently  died, 
without  issue,  having  by  his  will  disposed  of  the  property.    On  a 

[  *<$2U  ]  bill  £ied  by  the  plaintiff  against  the  representatives  of  *Bobert, 
claiming  the  benefit  of  the  new  lease,  the  Court  held,  that  Bobert 
could  not  have  been  called  upon  to  have  declared  such  a  trust  in 
his  life-time,  and  that  there  existed  no  stronger  equity  against  his 
representatives.  He  had  gained  at  law  the  whole  estate ;  an  estate 
different  from  that  which  he  took  under  his  father's  will,  and  there 
was  no  equity  for  the  remainderman,  notwithstanding  the  trustees 
did  not  concur  in  the  renewal.  In  Campbell  v.  Sandys  (i),  Lord 
Bedesdale  said,  "  the  whole  argument  turned  on  the  fact  of  the 
surrender  of  the  lease  and  the  grant  of  a  new  lease  to  the  quiui 
tenant  in  tail ;  and  this  was  held  to  bar,  because  the  estate  was 
altered :  the  quasi  tenant  in  tail  had  gained  the  absolute  interest 
at  law,  and  there  was  no  equity  to  constitute  him  a  trustee  for  his 
own  issue  or  for  the  remainderman  ; "  and  Lord  Eldon,  in  lAoyd 
V.  Johnes  (2),  said,  *'  the  ground  of  that  decision  was,  that  the  equity 
attaching  upon  the  renewed  lease  being  one,  which  could  be 
discharged  by  a  mere  deed,  the  Court  would  not  call  upon  the 
lessee  to  make  a  settlement,  which  he  might  undo  at  the  same 
moment ;  "  and  he  had  before  made  a  similar  observation  in  Lord 
Dursley  v.  Fitzlmrdbige  (8). 

The  case  came  on  afterwards  at  law,  under  the  name  of  Doe  v. 
Luxton  (4),  upon  an  ejectment  by  the  party,  who  had  been  plaintiff 
in  equity;  one  of  the  lives  in  the  original  lease  being  still  in 
existence ;  Lord  Eenyon  decided  against  him,  principally  upon  the 
ground,  that  the  legal  estate  was  outstanding  in  the  trustees  of  the 
will ;  but  he  seemed  inclined  to  consider,  that  a  surrender  from 
those  trustees  might  be  presumed  in  favour  of  the  defendant,  which 

[  '380  ]  point,  if  it  *should  arise,  may  require  further  consideration,  for 
under  the  circumstances,  such  a  surrender  would,  I  apprehend, 
have  been  a  breach  of  trust. 

Afterwards,  all  the  lives  in  the  original  lease  having  expired,  the 
case  came  on  before  Sir  Thomas  Plumer,  under  the  name  of  Blake 
V.  Tjvxton  (5).    A  new  bill  had  been  filed,  and  it  was  insisted,  that 

(1)  9  B.  B.  34  (1  Sch.  &  Lef.  295).     (4}  6  T.  B.  289. 

(2)  7  B.  B.  147  (9  Ves.  63).  (5)  14  B.  B,  233  (G.  Coop.  178). 

(3)  5  B.  B.  290  (0  Ves.  262}. 
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there  were  existing  interests,  and  prior  incumbrances,  at  the  period  allbn 
of  the  surrender,  which  would  be  suflScient  to  prevent  the  destruc-  allbn. 
tion  of  the  qitasi  entail,  created  by  the  original  will.  This  involved 
all  the  difficulties,  which  have  now  been  pressed  upon  me  in 
argument.  There  were  lives  in  being  in  the  old  lease,  when  the 
new  one  was  obtained ;  the  old  trustees  did  not  concur ;  therefore, 
in  fact,  the  new  lease  was  in  point  of  law  only  a  lease  in  remainder, 
expectant  on  the  determination  of  the  lives  in  the  first  lease.  There 
were  trustees,  prior  interests,  incumbrances  of  all  sorts.  It  was, 
therefore,  contended,  that  the  quasi  tenant  in  tail  could  not,  by  any 
act  of  his,  destroy  the  settlement.  The  original  lease  was  not 
touched  by  the  new  lease,  and  looking  at  it  technically,  and  as  a 
matter  of  strict  conveyancing,  the  argument  was  a  sound  one,  for 
there  was  no  surrender  by  the  trustees,  and  it  was  difficult  to  say, 
that  the  acceptance  of  a  new  lease  by  a  party,  in  whom  the  old 
lease  was  not  vested,  determined  a  settlement  of  the  old  lease ; 
nevertheless,  the  Court  held,  that  the  remainder  of  the  plaintiff  in 
that  case  was  barred,  and  accordingly  dismissed  his  bill.  I  approve 
of  the  decisions  in  the  several  branches  of  that  case.  I  think  the 
conclusion  arrived  at  a  wise  and  a  safe  one.  The  Court  cast  aside 
all  idle  technicalities,  and  laid  down  a  plain  and  intelligible  *rule ;  [  *:^3i  ] 
to  inquire,  not  whether  there  has  been  any  division  of  the  interest 
under  the  old  lease,  but  simply,  whether  the  party,  who  accepted 
the  new  lease,  had  a  disposable  power,  when  he  did  that  act ;  and 
although  the  interest  newly  acquired  by  the  quMi  tenant  in  tail 
may  not  be  commensurate  with  his  equitable  title  under  the  old 
lease,  nevertheless,  the  exercise  of  his  right  of  ownership  is 
sufficient  to  put  an  end  to  the  quasi  entail. 

In  a  ca8e(i)  where  the  first  tenant  in  tail  of  such  an  estate, 
which  he  took  subject  to  a  mortgage,  joined  with  the  mortgagee 
in  assignment  to  another  person,  subject  to  the  old  equity  of 
redemption,  Mr.  Fearne  admitted,  that  a  question  might  have 
been  made,  whether  the  tenant  in  tail's  concurrence  in  such  an 
assignment,  barely  to  pay  off  the  mortgage  money,  would  have 
amounted  to  such  a  disposition,  as  would  bar  the  entail.  But  he 
was  clearly  of  opinion,  that  if  the  consideration,  for  securing  of 
which  the  assignment  was  made,  did  not  consist  wholly  of  principal 
money,  then  due  upon  the  old  mortgage  made  by  the  testator,  but 
included  some  arrears  of  interest  due  upon  the  principal  money, 
owing  upon  the  old  mortgage,  when  the  account  was  stated,  the 
(1)  Fearne's  Executory  Devises,  by  Powell,  vol,  ii.  p.  322,  n. 
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Allen       turning  of  this  interest  into  principal,  and  thereby  increasing  Uie 

allkk.  sum  charged  upon  the  lands,  was  in  fact  the  creation  of  a  new 
equity  of  redemption,  and  consequently  amounted  to  an  act  of 
ownership  exercised  over  the  whole  estate,  and,  therefore,  effected 
a  bar.     The  principle  of  the  decisions,  to  which  I  have  referred, 

[  ♦832  ]  governed  also  the  cases  of  Caini  v.  Cann  (i),  Dunn  v.  *Green  (2), 
and  Challoner  y.  Murhcdl  {s),  although  there  are  distinctions  between 
the  two  classes  of  cases,  which  I  will  not  now  stop  to  trace. 

But  the  case  of  a  quasi  tenant  in  tail  in  remainder  involves  very 
different  considerations.  I  observe  that  in  Mr.  Hayeses  Convey- 
ancing, to  which  I  was  referred,  certain  opinions  are  mentioned,  and 
among  others,  one  of  mine,  to  the  effect,  that  the  concurrence  of  the 
tenant  for  life  was  necessary  to  enable  the  quasi  tenant  in  tail  in 
remainder  to  bar  those  claiming  subsequent  estates ;  and  that  was 
my  opinion  when  at  the  Bar,  not  upon  any  strained  analogy  to  the 
technical  rule,  which  required  that  there  should  be  a  tenant  to  the 
pftecipe,  in  order  to  defeat  subsequent  remainders  in  the  case  of 
estates  tail  in  lands  of  inheritance;  but  upon  this  plain  ground, 
viz.,  the  solid  advantage  secured  by  the  check,  which  is  thus  given 
to  a  tenant  for  life  over  those  in  remainder,  and  which  every  parent 
ought  to  possess  over  any  alienation  by  quasi  tenants  in  tail,  before 
they  come  into  the  possession  of  the  estate;  thus  following  the 
analogy  to  fee  simple  estates,  as  far  as  it  was  beneficial. 

As  to  the  authorities,  the  case  of  Wastneys  v.  Chappel  (4)  is  an 
express  authority,  not  impliedly,  but  directly  deciding  the  very 
point,  that  the  concurrence  of  the  tenant  for  life  in  the  conveyance 
is  necessary  to  enable  the  quasi  tenant  in  tail  in  remainder  to  bar 
the  subsequent  limitations.  The  Duke  of  Grafton  v.  Hanmer  (5), 
decided  the  same  point ;  there  a  testator  had  devised  certain  pro- 
perty held  for  three  lives  to  the  Duchess  of  Grafton  for  life,  with 

[  ♦ASS  ]  remainder  to  *the  Duke,  with  remainder  to  his  first  and  other  sons 
by  the  Duchess  in  tail  male,  with  remainders  over.  The  Duke 
having  died,  a  bill  was  filed  by  his  son,  praying,  that  the  lives 
might  be  renewed,  and  settled  on  the  Duchess  for  life,  with 
remainder  to  the  plaintiff  and  his  heirs.  The  Court  was  of  opinion, 
that  this  could  not  be  done  till  a  fine  had  been  levied  by  the 
Duchess,  and  her  second  husband.  Sir  Thomas  Hanmer;  and  it 
subsequently  appearing,  that  a  fine  had  been  levied,  the  Court 

(1)  1  Vem.  480.  (4)  3  Br.  P.  C.  53.  TomL  ed. 

(2)  3  P.  Wms.  10.  (0)  3  P.  Wins.  266,  «• 

(3)  3  R.  K.  1  (2  Yes.  Jr.  u24). 


VOL.  Lix.]    1842.     CH.  (IE.)     2  DR.  &  WAR.  338— 334.  711 

ordered  a  new  settlement  to  be  executed  accordingly.  The  Court,  Allen 
by  directing  the  tenant  for  life  to  join,  plainly  showed  its  opinion,  allkk. 
that  without  such  concurrence  the  new  settlement  by  the  qiuisi 
tenant  in  tail  in  remainder  would  have  been  ineffectual.  In  Forster 
V.  Forater  (i)  there  are  some  very  important  observations  by  Lord 
Hardwickb.  He  said,  "as  tenant  for  life  and  the  person  in 
remainder,  in  nature  of  a  tenant  in  tail  of  a  freehold  lease,  could 
certainly  join  and  bar  the  settlement ;  so  the  same  person,  who  had 
both  these  interests  in  himself,  might  also  bar  the  entail  of  the 
freehold  lease; ''  and  again,  "  suppose  a  second  son,  tenant  for  life 
of  such  a  freehold  lease,  remainder  to  the  heirs  of  the  body  of  the 
father,  the  tenant  for  life,  and  the  elder  brother,  the  heir  male 
of  the  father,  might  certainly  bar  the  entail,  and,  therefore,  where 
the  same  right  is  in  one  and  the  same  person,  he  could  certainly 
do  it."  There  is  in  fact  no  check ;  and  the  party  may  deal  with 
the  estate  as  he  pleases,  just  as  if  he  were  tenant  in  tail  in 
possession. 

In  Norton  v.  Frecker  (2),  with  which  I  wish  to  express  my  entire 
satisfaction.  Lord  Hardwicke  decided,  that  a  conveyance  by  a 
tenant  for  life,  with  the  concurrence  of  the  remainderman,  barred 
the  entail,  although  the  remainderman  *did  not  actually  join  as  [  *334  ] 
a  conveying  party  in  the  deed.  In  that  case,  the  father  was  tenant 
for  life,  and  the  son  tenant  in  tail,  and  on  the  son's  marriage  a 
deed  was  executed,  whereby  the  father,  conformably  to  certain 
articles,  previously  entered  into  by  the  son,  settled  the  estate  to 
certain  uses  in  favour  of  himself,  and  his  son  and  his  issue.  The 
son  executed  the  deed,  and  afterwards  died  without  issue;  and 
Lord  Hardwicke  said,  ''  that  the  deed  of  1673  amounted  to  a 
good  disposition  by  the  son  of  all  the  interest  claimable  by  him, 
or  any  other  in  remainder  after  him,  the  tenant  for  life,  and  the 
remainderman  in  tail  of  an  interest  vested,  having  joined  in  the 
conveyance,  and  limited  the  estate  to  other  uses.'*  The  son,  the 
qtuisi  tenant  in  tail  in  remainder,  was  an  executing  party,  but  the 
father  alone  conveyed.  The  son  had  in  point  of  law  only  an 
expectancy,  and  his  concurrence  in  the  deed  was  tantamount  to 
a  conveyance.  The  Court  regarded  the  real  nature  and  substance 
of  the  transaction.  There  is  some  inaccuracy  in  the  report, 
principally  in  the  names  of  the  children,  but  that  does  not  affect 
the  soundness  or  principle  of  the  decision. 

These  cases,  therefore,  seem  to  me  to  have  placed  the  point  beyond 
(1)2  Atk.  259.  (2)  1  Atk.  524 ;  West,  203, 
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Allen  doubt.  However,  it  appears,  that  a  diflference  of  opinion  Btill 
ALLRN.  prevailed,  and  the  question  was  again  raised  in  the  case  of  Sladr 
V.  Pattiaon  (i),  which  first  came  before  Sir  John  Leach,  and  subse- 
quently on  appeal  before  the  Lords  Ciommissioners ;  and  on  both 
occasions  it  was  held,  that  the  concurrence  of  the  tenant  for  life 
was  necessary  to  render  a  conveyance  by  a  quasi  tenant  in  tail 
in  remainder  effectual  to  bar  the  remainders  over.  This  decision 
[  *336  ]  I  concur  in,  but  not  on  mere  technical  grounds ;  and  I  hope  *that 
nothing  will  ever  lead  the  Courts  to  hold  that  a  technical  mode  of 
conveyance  is  necessary  for  such  purpose,  or  to  pursue  any  farther 
the  analogy  to  estates  in  fee  simple.  I  should,  without  the  least 
difficulty,  decide  the  converse  of  Norton  v.  Frecktr,  namely,  that 
a  conveyance  by  a  son,  qtiasi  tenant  in  tail  in  remainder,  the 
father,  the  tenant  for  life,  executing  the  deed,  though  not  actually 
conveying,  was  a  perfect  bar  to  the  entail  and  the  remainders 
over. 

In  the  report  of  the  case  of  Slade  v.  PatiUon  (2),  there  appears  to 
be  some  mistake.  Sir  Launcblot  Shadwell,  in  delivering  judgment 
upon  the  appeal,  is  made  to  say,  ^'Li  White  v.  White  {9),  it  was 
asserted  in  argument,  that  no  alienation  by  the  quasi  tenant  in  tail 
would  bar  the  ultimate  remainders,  unless  he  be  in  possession,  or 
have  the  concurrence  of  the  tenant  for  life ;  and  although  that  was 
not  the  exact  point  then  before  the  Court,  yet  Lord  Louohbobouoh 
(Lord  Alvanlby),  in  his  judgment,  appears  to  have  decided  the  case 
upon  this  view  of  the  question,  and  on  appeal  (4),  Lord  Eldon 
confirmed  that  decision."  And  again,  Mr.  Justice  Bosanqubt  is 
represented  to  have  said,  ''  the  question,  whether  a  quasi  tenant  in 
tail  in  remainder  had  power  to  bar  the  reversion,  without  the 
concurrence  of  the  tenant  for  life,  was  adverted  to  in  the  case  of 
White  V.  White ;  but  no  express  opinion  upon  the  subject  is  to  be 
found  in  the  judgment  of  the  Master  of  the  Rolls."  Now,  on  the 
contrary,  Lord  Alvanlby,  expressly  stated  (s),  "  I  shall  order  the 
estate  to  be  barred,  a  surrender  to  be  made,  and  the  new  lease  to  be 
to  the  defendant  for  life,  remainder  to  the  plaintiff  and  his  heirs  ; 
[  ♦336  ]  for  I  think  the  reversion  may  be  barred  *without  the  concurrence  of 
the  tenant  for  life."  That  was  a  bill  for  a  renewal  by  a  devisee  in 
tail  in  remainder,  against  the  tenant  for  life,  who  was  also  entitled 
to  the  ultimate  reversion.    Lord  Alvanlby,  at  first,  gave  a  clear 

(1)  14  L.  J.  Ch.  61.  (4)  4  E.  R.  175  (9  Vee.  654). 

(2)  14  L.  J.  Ch.  56.  (5)  4  B.  B.  169  (4  Ves.  32). 

(3)  4  R.  R.  161  (4  Yes.  24). 
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opinion,  that  this  ultimate  reversion  could  be  barred  by  the  quasi       Allek 
tenant  in  tail  in  remainder,  without  the  concurrence  of  the  tenant       allkn. 
for  life,  and  the  minutes  were  at  first  drawn  up  on  this  principle.  It 
appears,  however,  from  the  report,  ''  that  the  counsel  for  the  defen- 
dant being  dissatisfied  with  the  minutes,  thus  drawn  up,  as  in  the 
latter  case,  it  would  bar  the  defendant's  reversion ;  the  Masteb  of 
THE  Rolls  seemed  inclined  to  think  it  should  have  that  effect,  but 
said  he  would  write  down  the  minutes  himself ;  '*  and  it  appears  by 
the  minutes,  thus  prepared  by  himself,  that  he  directed  the  new 
lease  to  be  limited  to  the  remainderman  in  tail ;  so  that  at  last 
Lord  Alvanley  appears  to  have  changed  his'  opinion,  and  left  the 
limitations  in  the  settlement  untouched. 

That  concludes  the  law  upon  this  point :  but  before  I  leave  this 
part  of  the  case,  I  wish  to  refer  to  an  observation  of  Mr.  Justice 
BosAKQUET,  at  the  close  of  his  judgment,  where  when  speaking  of 
ihe  want  of  power  of  barring  estates  of  this  nature  by  a  will,  which, 
as  it  cannot  operate  until  after  the  death  of  the  testator,  cannot, 
therefore,  divest  the  estate,  he  says :  ''  now  if  the  divesting  of  the 
estate  be  necessary  to  effect  the  bar,  it  may  be  argued  with  equal 
reason,  that  the  sole  act  of  a  remainderman  cannot  divest  an  estate, 
over  which  he  has  never  acquired  any  dominion."  I  cannot  think 
that  the  doctrine  of  divesting  of  estates  has  any  bearing  upon  the 
question,  whether  the  quasi  entail,  in  this  species  of  property,  has 
been  barred  or  not  ?  The  conveyance  of  the  tenant  for  life  could 
not  operate  *to  divest  any  estates,  and  if  a  divesting  were  necessary,  [  *b.s7  ] 
even  his  concurrence  could  not  effect  that  object.  But  that  is  not 
the  principle  upon  which  the  bar  depends.  Upon  this  part  of  the 
case  I  am  of  opinion,  that  the  settlement  of  1815,  by  the  ^lum  tenant 
in  tail  in  remainder,  without  the  concurrence  of  the  tenant  for  life, 
did  not  bind  this  estate,  so  as  to  bar  the  subsequent  remainders, 
and,  therefore,  it  becomes  necessary  to  consider  the  other  points  in 
the  case. 

But,  before  I  proceed  to  consider  them,  I  wish  to  make  an  observa- 
tion upon  a  matter,  which  might  be  the  subject  of  controversy.  A 
quasi  tenant  in  tail  ought,  in  analogy  to  the  rule  which  prevails  in 
the  case  of  estates  of  inheritance,  to  have  power  to  bar  himself  and 
his  issue,  without  the  concurrence  of  the  tenant  for  life.  To  hold 
otherwise,  would  be,  to  reject  the  analogy,  and  put  a  greater  check  on 
the  power  of  alienation  over  an  estate  of  this  nature,  than  exists 
in  the  case  of  estates  of  inheritance,  and  without  any  corresponding 
advantage.    It  was  argued,  that  the  settlement  of  1815,  being  a 
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Allen       contract,  and  there  can  be  no  doubt  that  it  was,  and  somethinc; 

Allen.  more  than  a  mere  contract ;  it  was  a  contract  executed,  an  actual 
conveyance,  and  being  for  valuable  consideration,  would  bind  the 
issue ;  and  that  as  Philip  survived  his  father,  the  tenant  for  life, 
and  therefore  lived  until  a  period,  at  which  he  was  clearly  capable 
of  barring  the  entail,  the  settlement  ought  to  be  taken  to  have  had 
that  operation.  It  reminds  me  of  the  case,  where  a  man  having  a 
power  to  charge  a  jointure,  when  in  possession  of  an  estate, 
covenanted,  during  the  life  of  a  prior  tenant  for  life,  to  exercise  that 
power,  and  having  survived  the  prior  tenant,  and  acquired  the 
capacity  of  performing  his  contract,  was  held  bound  thereby  ;  and 
a  court  of  equity,  even  against  a  remainderman,  treated  the  power 

[  *8S8  ]  as  if  actually  executed.  But  as  there  *are  other  grounds,  I  shall 
decline  to  decide  that  question,  or  even  to  give  any  opinion  upon  it. 
The  first  of  the  remaining  questions  is,  was  the  deed  of  the  17th 
of  November,  1792,  executed  by  the  father  and  son,  shortly  before 
the  son  came  of  age,  void  absolutely  as  to  the  son,  so  as  not  to 
admit  of  confirmation,  or  was  it  only  voidable  ?  And  secondly,  if 
only  voidable,  did  the  son  do  any  act  subsequently,  amounting  to  a 
confirmation  of  it  ?  In  the  case  of  Zouch  v.  Parsons  (i),  it  was 
decided,  that  deeds  of  this  nature,  executed  by  an  infant,  are 
voidable  only,  and  not  void.  That  decision  has  never  been  overruled ; 
but  I  am  asked  now,  after  the  lapse  of  nearly  half  a  century,  to 
overrule  it :  I  do  not  conceive  I  have  power  to  do  so.  I  must  decide 
legal  points  according  to  law  ;  and,  although  I  am  bound  to  decide 
according  to  my  conscience,  and  may  differ  from  the  certificate  of  a 
court  of  law,  if  I  believe  it  to  be  wrong,  yet  I  am  not  at  liberty  to 
overrule  the  solemn  decision  of  a  court  of  law,  which  has  been 
acquiesced  in  for  so  many  years,  merely  upon  my  own  opinion, 
without  taking  steps  to  ascertain,  what  is  now  the  doctrine  of  a 
court  of  law  on  the  point.  But  I  am  relieved  from  any  diflSculty  on 
the  subject,  as  I  am  clearly  of  opinion,  thht  ZotLch  v.  Parsons  is  good 
law.  I  am  told,  that  the  case  has  been  questioned  by  Mr.  Preston, 
and  that  he  states  in  his  Treatise  on  Conveyancing,  that  Lord 
Eldon  had  frequently  disapproved  of  it.  I,  myself,  have  no 
recollection  of  Lord  Eldon's  ever  having  expressed  that  opinion. 
It  is  highly  probable,  that  Mr.  Preston,  entertaining  as  he  did,  a 
very  strong  opinion  against  the  case,  may  have,  in  argument, 
pressed  his  views  upon  Lord  Eldon,  with  that  ability  and  earnestness, 

[  *3S9  ]      for  *which  he  was  so  remarkable,  and  that  Lord  Eldon  may  have 

(I)  3  Bun-.  l7iM. 


vol..  LTX.l   1842.    CH.  (IR.)     2  DR.  Si  WAR.  839—840.  715 

Appeared  to  acquiesce.     But  Lord  Eldon,  when  Zouch  v.  Parsons       Allen 

eskme  judicially  before  him,   in    v.  Ilandcock  (i),  expressly       allkn. 

adopted  and  acted  upon,  that  case,  without  expressing  the  slightest 

disapprobation.      Zouch  v.  Parsons  came  to  be  doubted  as  law, 

l>ecau8e  conveyancers  could  not  rely  on  it,  as  enabling  a  title  to  be 

made  under  a  conveyance  from  an  infant.    For  my  own  part,  I 

ctlways  rejected  a  title  which  was  to  depend  on  the  act  of  an  infant, 

for  at  best  the  deed  would  be  voidable :    Zouch  v.  Parsons  is  no 

authority  for  saying  that  a  good  title  can  be  made  through  a 

conveyance  by  an  infant ;  but  it  is  a  totally  different  thing  to  say, 

that  as  a  decision  it  is  not  sound  law.    In  the  argument  before  me 

there  was  some  discussion  as  to  the  meaning  of  the  passages  in 

Perkins,  and  it  was  insisted  that  Lord  Mansfield  misunderstood 

the  sections  of  Perkins,  which  relate  to  this  subject.     I  think  Lord 

Mansfield    rightly    understood   Perkins,  whose  language  on  the 

subject  could  not  be  more  explicit.     He  lays  it  down  distinctly,  that 

whenever  a  deed  operates  by  delivery  of  the  infant's  hand  merely, 

then  it  is  only  voidable ;  but  whenever  the  deed  does  not  take  effect  by 

delivery  merely,  but  requires  an  additional  ceremony,  in  these  cases 

all  such  deeds  are  absolutely  void ;  so  that  Perkins  is  a  direct 

authority  in  support  of  Zouch  v.  Parsons.    A  lease  executed  by  an 

infant,  with  a  reservation  of  rent,  is  only  voidable.    It  cannot, 

therefore,  be  said,  that  all  instruments  executed  by  infants  are 

void ;  for  here  is  a  class  of  instruments,  leases  reserving  rent,  which, 

it  must  be  admitted,  are  only  voidable.    Lord  Mansfield,  in  the 

case  of  Zouch  v.  Parsons^  seems  to  find  fault  with  the  distinction, 

*that  a  lease  without  a  rent  is  void,  while  a  lease  reserving  rent  is       [  *340] 

voidable  only.     And  in  Bacon's  Abridgement  (2),  there  is  a  very 

elaborate  discussion  to  prove  that  that  distinction  ought  not  to  be 

maintained ;    but    that    the    principle,    whereby  a  lease  with  a 

reservation  of  rents  is  held  to  be  voidable  only,  ought  to  apply  to 

the  case  of  a  lease  without  a  rent,  or  with  a  nominal  rent.    As  far 

as   the  authorities  go,  I  am  not  aware  of  any  case  in   which 

Zouch  V.  Parsons  has   been  questioned ;   the  case  I  have  never 

heard  impugned  in  any  court  of  justice;  and  if  I  were  now  at 

liberty  to  overrule  that  decision,  I  should  find  it  difficult  to  lay 

down  a  better  rule.    The  principle  established   cannot  do  any 

harm.     If  an  infant  has  executed  a  deed,  which  proves  to  be 

injurious  to  his  interests,  it  is  voidable,  and  he  may  set  it  aside 

when  he  attains  his  full  age. 

(1)  17  Ves.  383.  (2)  Tit.  Infancy,  (I.  3). 
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Allem  If  Zonch  V.  Parsons  had  been  so  much  disapproved  of,  as  was 

allkn.  alleged  at  the  Bar,  the  fact  could  not  have  been  unknown  to  Mr. 
Hargrave  and  Mr.  Butler,  when  they  annotated  Coke  upon 
Littleton.  But  in  a  note  (i)  by  Mr.  Hargrave,  he  said,  *'  Bat  see 
the  case  of  Zouch  v.  Parsons^  where  Lord  Mansfield,  in  delivering 
the  opinion  of  the  Court,  seems  to  incline  strongly  in  favour  of 
construing  an  infant's  surrender,  if  made  by  deed,  as  voidable  only. 
Li  Zotich  V.  Parsons  it  became  necessary  to  consider  what  was  the 
true  ground  for  holding  the  acts  of  infants  as  voidable  only,  wheUier 
the  solemnity  of  the  instrument,  or  the  semblance  of  benefit  to  the 
infant  on  the  face  of  the  deed.  As  to  the  former  ground,  the  Court 
thought  fit  to  approve  of  Mr.  Perkins*  distinction,  according  to 
which,  all  such  grants,  gifts,  or  deeds  of  an  infant,  as  do  not  take 
effect  by  delivery  of  his  hand,  are  void,  and  those  which  do  are 
[  *84i  ]  voidable.  *8ee  Perkins,  section  12.  But  the  Court  decided  the 
case  principally  on  the  latter  ground ;  and  held,  a  lease  and  release 
by  an  infant  to  be  voidable,  because  the  consideration  of  the  con- 
veyance, and  other  circumstances,  showed,  that  the  act  was  right 
and  proper,  and  apparently  not  in  the  least  to  his  prejudice.''  So 
that  Mr.  Hargrave  had  no  idea  that  Lord  Mansfield  had  misunder- 
stood Perkins,  or  had  decided  against  his  authority.  Mr.  Butler, 
in  a  subsequent  note  (2),  observed,  ''  this,  and  many  other  passages 
in  this  work,  respecting  the  operation  and  force  of  the  acts  of 
infants,  were  fully  considered  in  the  case  of  Zouch  v.  Parsons, 
and  May  v.  Hook,  heard  before  Lord  Chancellor  Bathurst,  in 
1778.*'  It  never  occurred  to  these  eminent  men  that  there  was  any 
objection  to  the  doctrine  in  Zouch  v.  Parsons;  they  intimate  no 
disapprobation  of  it,  and  if  it  had  been  impugned,  they  surely 
must  have  heard  of  the  decision.  I  am  not  at  all  apprehensive 
of  the  dangers,  with  which  we  have  been  threatened  in  argument 
at  the  Bar,  unless  Zouch  v.  Parsons  be  overruled.  I  am  of 
opinion,  that  the  deed  of  1792  was  voidable  only.  If  I  am  to  put 
my  decision  on  the  ground  of  the  benefit  arising  to  the  in&nt  from 
the  deed,  there  is  not  only  such  a  semblance  of  benefit,  but  so  much 
real  benefit  conferred  upon  the  infant,  as  to  bring  the  case  within 
that  branch  of  the  rule  laid  down  by  Lord  Mansfield,  in  Zouch 
V.  Parsons ;  for  by  the  deed  a  remainder  is  limited  to  the  son 
absolutely. 

But  it  is  said,  that  there  is  a  proviso,  that  if  Philip  should^  in  his 
father's  life-time,  die  without  issue,  the  property  was  to  go  to  his 
0)  Co.  Litt.  ol  b  (M.  a.).  (2)  Co.  Litt.  246  a  (n.  1). 
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father ;  and  I  am  told  that  this  was  not  beneficial  to  the  son ;  for  Allbn 
had  he  died  in  the  life-time  of  his  father,  and  without  issue,  he  allex. 
would  not  have  derived  *any  benefit  from  the  settlement.  But  can  [  *342  ] 
such  an  argument  be  maintained  ?  The  son  was  tenant  qium  in 
tail  in  remainder  after  his  father's  life  estate ;  he  could  not,  there- 
fore, during  the  life-time  of  his  father,  without  his  concurrence,  bar 
the  ultimate  remainders ;  he  could  not  have  made  the  settlement  of 
1815  without  his  father's  assent ;  whereas,  in  consequence  of  the 
settlement  of  1792,  which  it  has  been  said  was  not  beneficial,  he 
was  enabled  to  make  the  settlement  of  1815,  and  thus  provide  for 
his  wife  and  family.  That  was  a  substantial  benefit  conferred  on 
him  by  the  deed  of  1792,  while,  on  the  other  hand,  that  instrument 
took  nothing  from  him.  Suppose  that  the  deed  of  1792  had  never 
been  executed,  and  that  the  son  had  died  in  his  father's  life-time 
without  issue  male,  what  benefit,  let  me  ask,  could  he  in  that  case 
have  derived  from  the  estate  ?  Upon  this  ground,  therefore,  also,  I 
am  justified  in  holding,  that  the  settlement  was  only  voidable. 
What  still  more  establishes  the  propriety  of  the  rule,  in  a  case  like 
the  present,  is  this,  that  the  father,  the  adult  party,  was  clearly 
bound  by  that  deed. 

The  settlement  of  1792,  being  merely  a  voidable  instrument,  I 
must  inquire  whether  the  son  has  done  any  subsequent  act  to 
confirm  it,  since  he  came  of  age  ?  Now,  putting  out  of  view  for  the 
present,  the  deed  of  1795,  let  us  look  at  the  subsequent  deeds  in  the 
case.  There  is,  first,  the  deed  of  1806,  executed  upon  the  marriage 
of  the  present  plaintiff,  William  Allen,  the  younger,  the  next 
brother  of  Philip.  In  that  deed  it  is  recited,  that  William  Allen, 
the  elder,  and  Philip  Allen,  are,  or  one  of  them  is,  seised  of  an 
estate  for  three  lives,  renewable  for  ever;  and  throughout  that 
settlement,  the  estate  is  treated  as  if  William  and  Philip  had  the 
absolute  ownership ;  and  though,  no  doubt,  as  it  was  observed  in 
the  argument,  there  is,  in  that  deed,  this  ^passage,  "  to  the  intent  [  *d43  ] 
and  purpose,  that  all  estates  tail,  and  qu^isi  estates  tail,  remainders, 
&c.  therein  respectively  expectant  or  depending  in  the  said  lands 
and  premises,  may  be  barred,  &c."  treating  the  quasi  entail,  as  if  it 
was  still  subsisting ;  yet  these  are  only  the  common  words  inserted 
by  every  conveyancer,  ex  abimdanti  cautela:  and  to  use  those 
common  drag-net  words,  in  order  to  show  that  there  was,  at  that 
time,  a  subsisting  entail,  would  be  mischievous  in  the  extreme. 
But  besides,  that  deed  was  one  for  value,  the  lady's  fortune  was 
paid  to  the  father,   and,  by   that  deed,  a  portion  of  the  lands 
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allek  comprized  in  the  original  deed  of  1767  was  conveyed  to  the  plaintiff, 
Allen.  and  he,  by  that  deed,  released  the  residue  of  the  lands  from  his 
share  of  the  portion  provided  for  the  younger  children,  under  the 
deed  of  1767.  To  this  extent,  therefore,  there  was  a  benefit  con- 
ferred upon  Philip,  by  this  deed  of  1806,  and  even  upon  that  slight 
benefit,  provided  in  a  deed  consistent  with  the  deed  of  1792, 1  should 
hold,  that  the  deed  of  1806  amounted  to  a  confirmation  of  the  prior 
deed.  Looking  at  the  general  frame  and  object  of  the  deed  of  1806, 
I  should  say,  that  the  father  and  son  were  acting  on  the  absolute 
ownership  of  the  property,  and  dealing  with  it,  as  if  they  had  the 
whole  interest  between  them,  which  could  only  have  been  with 
reference  to  the  deed  of  1792. 

We  come  next  to  the  deed  of  1811,  which  was  executed  with  a 
view  to  the  sale  of  a  portion  of  the  lands  comprised  in  the  deed  of 
1792,  and  which  sale  subsequently  took  place.  There  was  some 
criticism  upon  the  mode  in  which  the  settlement  of  1792  was 
recited  in  this  deed.  It  was  said,  that  this  settlement  was  not 
recited  directly  like  the  other  deeds,  but  that  the  recital  introduces 
the  words,  ''it  was  witnessed,  &c."  But  that  was  exactly  in 
accordance  with  the  settled  distinction  in  the  form  of  recitals: 
[  *344  ]  where  a  deed  was  recited  ^without  any  reference  to  any  of  the 
recitals  contained  in  it,  it  was  stated  simply,  ''  whereas  by  such  a 
deed,  such  a  thing  was  done."  But  where  the  recitals  of  the 
deed  in  recital  were  introduced,  they  were  closed  with  the  formal 
words,  ^*  it  was  witnessed."  Now,  this  was  precisely  the  form 
adopted  in  the  deed  of  1811 ;  it  is  nothing  but  form,  and  the 
observations,  which  have  been  made  on  it,  are  not  entitled  to 
any  weight. 

By  the  deed  of  1811,  the  settlement  of  1792  is  recited,  as  a  binding 
legal  instrument.  What  can  be  a  confirmation  of  a  voidable  instru- 
ment, if  this  be  not  ?  A  father  and  son  execute  a  settlement,  which, 
as  against  the  son,  he  being  under  age  at  the  time,  is  voidable, 
although  it  is  binding  on  the  father  and  the  other  adult  parties ; 
and  then,  several  years  afterwards,  and  when  the  son  has  attained 
his  full  age,  he  executes  another  deed,  in  which  is  recited  this  very 
settlement,  and  an  act  is  done  under  that  instrument,  for  in  the 
settlement  of  1792  there  is  contained  a  power  to  revoke  the  uses 
thereby  declared,  and  limit  new  uses ;  and  by  this  deed  of  1811  that 
power  is  exercised  as  to  a  portion  of  the  lands.  The  deed  of  1811 
was,  therefore,  an  act  done  under  the  settlement  of  1792.  But  it 
was  said  at  the  Bar,  that  by  this  latter  deed,  so  far  as  it  operated^ 
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Philip  did  an  act,  not  to  confirm,  but  virtually  to  defeat  the  settle-       allkn 
ment  of  1792.    No  doubt,  such  is  the  operation  of  that  deed,  but       allkm. 
tliat  is  not  the  question.    I  am  not  to  consider,  whether  the  effect 
was  to  defeat  the  settlement  of  1792,  or  not,  but  whether  it  was  an 
act  done  under  that  settlement,  as  a  binding  and  valid  instrument. 
It  cannot  be  maintained,  that  because  the  power  was  a  power  of 
revocation,  the  exercise  of  it  was  a  repudiation,  and  not  a  confirma- 
tion, of  the  settlement.   By  the  deed  in  the  same  year,  which  follows, 
the  lands,  which  were  comprised  in  the  deed  *of  1811,  were  conveyed       [  •345  ] 
to  a  purchaser,  and  which  deed  was,  in  fact,  previously  executed, 
in  order  to  enable  a  good  title  to  be  made  to  the  purchaser.    This 
is  another  act  of  confirmation.    I  have  read  every  word  of  the 
several  instruments  with  the  utmost  care,  and  I  am  clearly  of 
opinion,  that    they  constitute  a  complete    and    perfect   case    of 
confirmation  of  the  settlement  of  1792. 

I  now  again  revert  to  the  marriage  settlement  of  1815 ;  by  that 
deed  Philip  Allen  actually  conveys  the  property  as  if  it  were  his 
own,  for  the  purpose  of  making  a  provision  for  his  wife  and 
children.  Can  I  look  upon  this  deed  in  any  other  light  than  as  a 
confirmation  of  the  settlement  of  1792?  There  is  no  magic  in  the 
word  "  confirmation."  Would  it  have  been  consistent  with  his 
previous  acts,  if  Philip  Allen,  who  thus  conveyed  the  property,  had 
afterwards  repudiated  the  settlement  of  1792,  which  alone  gave 
him  the  power  of  effectually  making  that  conveyance?  The 
confirmation  of  the  settlement  of  1792  was  essential  to  the  validity 
of  the  deed  of  1815.  How  then  can  I  be  asked  to  disturb  the 
arrangement,  which  he  made  on  the  solemn  occasion  of  his 
marriage,  for  his  wife  and  children  ?  and  to  defeat  it  on  the  ground 
that  it  was  not  a  confirmation,  but  a  repudiation  of  the  prior 
settlement  of  1792,  when  the  repudiation  of  that  settlement  would 
render  the  marriage  settlement  a  nullity  ?  Must  I  not  look  upon 
Philip  Allen,  when  he  executed  the  settlement  of  1815,  as  doing 
that  other  act,  which  he  had  the  full  power  to  do,  and  which  was 
necessary  to  the  validity  of  that  settlement,  namely,  the  confir- 
mation of  the  settlement  of  1792  ?  I  do  not  think  that  the  recital 
and  provision  as  to  the  lady's  fortune,  at  the  latter  end  of  the 
deed  of  1815,  militates  against  this  view ;  and  I  am  of  opinion, 
that  this  settlement  of  1815,  ^supposing  it  stood  alone,  was  a  [  *346  ] 
direct  confirmation  of  the  settlement  of  1792.  I  may  observe 
as  to  this  doctrine  of  confirmation,  that  as  the  settlement  of  1792 
was  voidable  only,  it  required  to  be  avoided;  it  was  good  until 
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allek  some  act  was  done  to  repudiate  it.  It  is  not  snfScient  for  those, 
Allen.  ^^0  claim  in  opposition  to  it,  to  say,  that  no  act  was  done  to 
confirm  it.  They  must  go  a  step  further,  and  show  that  an 
act  was  done  to  avoid  it.  Here  no  such  act  has  been  shown,  but 
on  the  contrary,  there  has  been  an  acquiescence  by  the  party 
during  his  whole  life.  However,  I  am  not  called  upon  to  decide 
this  point,  for  this  is  not  a  case  of  mere  acquiescence. 

But  if  any  doubt  still  remained  in  my  mind,  there  is  another 
point,  which  appears  to  me  quite  conclusive.  It  appears  in  evidence, 
that  in  the  year  1798,  William  Allen,  the  father,  obtained  a  renewal 
in  his  own  name ;  and  by  a  deed  of  the  year  1795,  of  which  the 
memorial  only  is  produced,  William  Allen  conveyed  his  estate, 
under  the  old  and  new  lease,  to  his  son,  Philip,  absolutely,  for  all 
the  interest  which  he  had.  There  was  a  good  deal  of  discussion, 
whether  I  could  receive  this  memorial  as  evidence  of  the  deed,  but 
I  was  of  opinion,  that  the  consent,  which  parties  had  entered  into, 
authorized  me  to  receive  it ;  and  I  must  accordingly  take  it,  that 
the  deed,  of  which  it  is  a  memorial,  was  a  conveyance  to  Philip 
Allen  absolutely  of  the  entire  interest,  which  William  Allen  had 
under  the  original  settlement  of  1767.  Now,  according  to  the 
authorities,  if  Philip,  with  the  concurrence  of  his  father,  had 
himself  obtained  the  renewal,  there  would  have  been  no  equity 
against  him  in  favour  of  the  remainderman.  Can  it  make  any 
difference,  that  it  is  the  father  who  renews,  and  then  conveys  to 
[  *347  ]  the  son  ?  Can  there  be  any  equity  for  the  remainderman,  in  *the 
one  case,  which  does  not  exist  in  the  other  ?  What  does  the  rale 
require  ?  is  it  not,  that  the  entire  estate  should  be  vested  in  the 
remainderman,  with  the  consent  of  the  tenant  for  life  ?  and  is  not 
that  effected  in  the  one  case  as  much  as  in  the  other  ?  That  is  the 
very  case  of  Blake  v.  Blake  (i) .  It  is  true  the  renewal  there  was  taken 
by  the  quasi  tenant  in  tail  in  possession  ;  and,  therefore,  it  may  be 
said,  the  point  did  not  arise ;  but  the  ground  of  the  decision  was, 
that  the  qnasi  tenant  in  tail  had  acquired  the  entire  estate.  I  am, 
therefore,  of  opinion,  that  as  a  renewal  by  the  quasi  tenant  in  tail 
in  possession  would  bar  the  remainders  over ;  so  a  renewal  by  a 
tenant  for  life,  and  subsequent  conveyance  by  him  to  the  tenant  in 
tail,  would  equally  bar  the  qtMsi  entail. 

It  is  said,  however,  that  there  must  have  been  other  dealings 
between  the  father  and  son,  for  that,  notwithstanding  this  convey, 
ance  of  1795,  the  father  was  still  treated  as  tenant  for  life  of  the 

(1)  3  P.  Wms.  10,  «. 


VOL.  Lix.]   1842.     CH.  (IB.)     2  DR.  &  WAR.  347—848.  721 


estate ;  in  1802  he  obtained  a  renewal  in  his  own  name ;  and 
certainly,  whether  there  was  a  reconveyance  by  the  son  to  the  auIes, 
father,  or  an  arrangement  between  them,  that  the  father  should 
hold  for  his  life,  the  beneficial  interest,  at  least,  evidently  continued 
in  him  for  his  life.  But  how  would  that  alter  the  case,  supposing 
even  that  there  was  an  actual  reconveyance  by  the  son  to  the 
father  ?  that  would  show  that  the  father  was  tenant  for  life,  but 
^ould  it  show,  that  the  son  had  again  become  tenant  in  tail? 
There  is  nothing  in  this  last  objection,  and,  therefore,  upon  the 
effect  of  the  deed  of  1795, 1  should  be  of  opinion,  that  this  settle- 
ment of  1815  was  a  binding  and  valid  settlement.  There  is, 
moreover,  the  renewal  by  William  Allen,  the  father,  *in  1802,  the  [  •848  ] 
interest  in  which  vested,  on  the  death  of  William  Allen,  in  Philip, 
as  his  heir-at-law  :  so  that  the  entire  legal  interest  in  the  lease  had 
become  vested  in  the  tenant  in  tail. 

It  is  satisfactory  to  me  to  know,  that  my  judgment,  which 
depends  upon  strict  rules  of  law,  meets  the  real  justice  of  the  case, 
and  will  not  deprive  the  widow  and  child  of  the  provision  which 
Was  intended  for  them.     I  dismiss  the  bill  with  costs. 


BRENNAN  v.   BOLTON.  l^^\ 

May  5. 

(2  Dr.  &  War.  349—356.)  

Sib  Edwabd 
Bill  by  a  tenant  in  possessiou,   under  a  subsisting  tenancy,  for  the      Suqden, 

specific  execution  of  a  parol  contract  between  him  and  his  landlord,  L.G. 

dismissed ;  the  Court  holding  that  there  was  no  act  of  part  performance  to  [  349  ] 
take  the  case  out  of  the  Statute  of  Frauds,  the  remaining  in  possession  being 
a  mere  continuance  of  the  character,  which  the  tenant  had  already  filled. 
Any  act,  which  may  be  referred  to  a  title  distinct  from  the  parol 
agreement,  under  which  the  party  seeking  performance  claims,  cannot  be 
considered  as  operating  to  take  the  case  out  of  the  statute. 

This  was  a  suit  for  specific  performance.  The  bill  stated,  that 
James  Atkinson  being  in  possession  of  the  lands  of  Balbrith,  in  the 
county  of  Meath,  which  formed  a  portion  of  the  estate  of  the 
defendant,  Bichard  Bolton,  mider  an  alleged  agreement  for  a  lease, 
entered  into  a  contract  with  the  plaintiff,  William  Brennan ;  and 
accordingly  a  memorandum  was  drawn  up,  and  signed  by  both 
parties,  on  the  24th  of  March,  1880,  to  the  effect,  that  James 
Atkinson  had  made  over  to  the  plaintiff  the  farm,  which  he  then 
held  in  the  county  of  Meath,  at  the  same  rent  which  he  himself 
paid,  IZ.  12«.  6d.  per  acre,  of  which  there  was  a  lease  of  twenty-one 
years,  to  commence  from  the  1st  of  May,  1828,  to  be  given,  which 
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Bbxnkav     said  James  Atkinson  engaged  to  the  plaintiff^  and  the  plaintiff 

BoLTOK.      bound  himself  to  hold  and  keep  and  pay  rent  for  same  from  the 

[  ^'SBO  ]      1st  of  November  then  last  *past,  and  also  agreed  to  take  the  crop 

of  wheat  then  sowed,  and  pay  a  sum  of  116Z.  10«.  for  ploughing, 

sowing,  &c.,  &c. ;  80Z.  of  said  sum  to  be  paid  on  getting  possession, 

and  the  remaining  86Z.  10«.  on  the  1st  of  November  then  next. 

On  the  Slst  of  March  following  the  date  of  this  agreement,  the 
plaintiff  paid  Atkinson  a  sum  of  40Z.,  and  an  indorsement  was 
accordingly  made  by  Atkinson  on  the  memorandum,  acknowledging 
the  receipt  of  said  sum  in  part  payment  of  the  sum  therein 
mentioned. 

The  bill  stated,  that  when  this  transaction  between  Atkinson 
and  the  plaintiff  took  place,  the  defendant  was  abroad,  but  that  his 
agent,  Mr.  Justice,  was  acquainted  with  it ;  and  that  on  the  3rd  of 
June,  1880,  the  plaintiff  paid  Justice  a  sum  of  90L  16f.  for  an 
arrear  of  rent  due  upon  the  lands  by  Atkinson ;  that  about  a  month 
after  the  plaintiff  had  got  possession  of  the  farm  from  Atkinson, 
the  agent  of  the  defendant  took  formal  possession  of  said  lands 
from  Atkinson,  and  gave  it  to  the  plaintiff;  and  that  subsequently, 
on  the  defendant's  return  from  the  Continent,  plaintiff  waited 
on  him,  and  in  the  presence  of  his  agent,  Justice,  and  the  bailiff 
of  the  estate,  defendant  promised  to  give  him  a  lease  of  said  farm 
for  the  lives  of  himself  and  his  eldest  son,  or  twenty-one  years, 
whichever  should  last  the  longest,  to  be  computed  from  the  Ist  of 
May,  1881,  and  on  the  same  occasion  gave  Justice  directions  to 
have  the  lease  prepared  and  executed  as  soon  as  possible* 

The  bill  then  stated  that  repeated  applications  had  been  made  by 
the  plaintiff  for  the  lease ;  that  he  purchased  the  proper  stamps  for 
such  lease,  and  left  them  with  the  defendant's  agent,  that  from 
[  *3oi  ]  time  to  time  he  was  put  off  *with  various  excuses,  but  that  at  last, 
in  the  year  1840,  he  was  refused  said  lease,  and  was  served  on  the 
part  of  the  defendant  with  a  notice  to  quit,  upon  which  an  eject- 
ment on  the  title  had  been  brought  for  the  purpose  of  getting 
possession  of  the  farm  from  the  plaintiff. 

The  bill  further  charged,  that  in  the  month  of  April,  in  the  year 
1838,  the  plaintiff,  upon  the  faith  of  the  repeated  promises  which 
had  been  made  to  him,  had  paid  Atkinson  the  balance  of  the 
purchase  money,  agreed  upon  by  the  memorandum  of  the  24th 
of  March,  1880 ;  and  further,  that  he  had  laid  out  large  sums 
in  permanent  and  lasting  implements,  and  had  acted  in  all  respects 
as  a  solvent  and  industrious  tenant  ought;    that  the  farm  was 


VOL.  Lix.]    1842.     CH.  (IB.)     2  DR.  &  WAR.  351—852.  72J 

in  fine  condition,  and  very  different  from  the  state  in  which  it  was     Brennan 
when  it  came  into  the  plaintiff's  possession.  Bolton. 

The  bill  prayed,  that  the  defendant  might  be  decreed  to  grant  to 
the  plaintiff  a  lease  of  the  said  farm,  pursuant  to  the  aforesaid 
agreement  for  two  lives,  or  twenty-one  years,  whichever  should  last 
longer,  at  the  rent  of  11.  12«.  6d,  per  acre,  with  the  usual  covenants 
and  clauses  between  landlord  and  tenant;  or  in  case  plaintiff 
should  not  be  considered  entitled  to  such  lease,  then  that  the 
defendant  might  be  decreed  to  grant  to  the  plaintiff  such  lease 
as  was  agreed  to  be  granted  to  said  James  Atkinson,  the  plaintiff 
being  ready  and  willing  to  execute  a  counterpart  of  such  lease  as 
should  be  decreed  as  aforesaid,  and  to  perform  all  things,  which 
according  to  said  agreement  ought  on  his  part  to  be  done. 

The  defendant  by  his  answer  admitted  that  Atkinson  had  become 
tenant  to  the  lands  in  question,  in  the  year  *1828,  but  only  as  [  •352  ] 
tenant  from  year  to  year ;  that  the  agreement  with  Atkinson  was 
but  a  verbal  one,  and  defendant  positively  denied,  that  he  had 
promised  or  agreed  to  make  any  lease  to  Atkinson,  or  give  him  any 
greater  interest  than  a  tenancy  from  year  to  year ;  the  defendant 
by  his  answer  also  stated,  that  Mr.  Justice,  defendant's  agent, 
never  took  formal  or  any  possession  of  the  said  lands  from 
Atkinson,  or  gave  it  to  the  plaintiff,  or  took  any  part  whatsoever  in 
relation  to  the  dealings  between  the  plaintiff  and  the  said  Atkinson, 
or  to  the  delivery  of  possession  of  the  said  farm  to  the  plaintiff; 
that  on  the  occasion  of  the  interview  between  the  defendant  and 
the  plaintiff,  when  it  was  alleged  that  the  defendant  had  promised 
to  give  plaintiff  a  lease,  he,  defendant  had  never  made  any  such 
promise;  that  it  was  true,  he  did  intend  to  inquire  into  the 
plaintiff's  character,  and  if  he  was  satisfied  therewith,  to  grant 
a  lease  subject  to  certain  special  covenants,  as  to  repairs  and 
expenditure  for  improvements;  but  defendant  never  stated  the 
term  of  lease,  which  the  defendant  would  give  to  the  plaintiff, 
or  named  the  lives  to  be  inserted  therein,  as  in  the  said  bill  untruly 
stated,  nor  gave  directions  to  the  said  Justice  to  have  same 
prepared;  nor  did  defendant  intend  that  any  lease  should  be  either 
prepared  or  executed  without  further  consideration  as  to  the 
covenants,  and  the  term  to  be  introduced  therein ;  and  defendant 
positively  stated,  that  he  never  did  agree  to  give  to  the  plaintiff 
a  lease  as  in  bill  mentioned,  nor  was  there  ever  any  written 
agreement  between  them  ;  and  the  defendant  relied  on  the  Statute 
of  Frauds  in  bar  of  the  plaintiff's  relief. 
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Brenkak  On  the  part  of  the  plaintiff,  the  evidence  of  Murrin,  the  bailiff  of 
Bolton.  ^^®  estate,  and  Mr.  Justice,  the  agent,  was  read.  *The  former 
[  *363  ]  '  stated  that  he  was  present  in  the  year  1830,  when  the  interview 
between  the  plaintiff  and  the  defendant  took  place,  and  ttiat 
on  that  occasion  the  defendant  unequivocally  promised  plaintiff, 
that  he  should  have  a  lease  for  twenty-one  years,  or  two  lives,  and 
directed  Justice  to  prepare  same  forthwith. 

Mr.  Justice  in  his  evidence  stated,  that  he  himself  had  never 
given  any  promise  expressed  or  implied,  that  any  lease  would 
be  given  to  the  plaintiff ;  that  upon  the  occasion  of  the  interview 
already  referred  to,  no  promise  of  any  lease  was  made ;  but  that 
the  defendant  in  a  hurried  manner  said,  on  being  told  that  the 
plaintiff  was  an  industrious  man,  *'  well  Justice,  if  you  think  so,  we 
may  give  him  a  lease ;  "  that  the  plaintiff  never  said  anything 
to  the  defendant  respecting  the  terms  of  the  lease,  nor  ever  named 
the  lives,  and  defendant  never  directly  or  indirectly  authorized  or 
directed  witness  to  have  any  lease  prepared  for  the  plaintiff.  The 
memorandum  of  the  24th  of  March,  1830,  was  also  offered  in 
evidence,  but  not  being  stamped,  it  was  rejected  by  the  Court. 
The  plaintiff  being  unable  to  prove  the  agreement  between  the 
defendant  and  Atkinson,  and  which  was  denied  by  the  answer, 
abandoned  at  the  Bar  the  relief  sought  on  foot  thereof. 

Mr,  Moore  and  Mr.  Batterahy  for  the  plaintiff  relied  upon  the 
possession  by  the  plaintiff,  and  the  expenditure  of  money  upon  the 
lands,  as  such  acts  of  part  performance  as  were  sufficient  to  take 
the  case  out  of  the  Statute  of  Frauds.  The  agreement  itself  was 
fully  established  by  the  evidence  of  Murrin,  the  bailiff  of  the 
estate;  and  though  no  doubt  there  was  a  considerable  difference 
between  the  account  given  by  him  and  Mr.  Justice,  the  landlord's 
[  •SSI  ]  agent,  still  the  testimony  *of  Murrin  was  perfectly  clear  and 
explicit.     Toole  v.  Medlicott  (i)  and  Savage  v.  Carroll  (2)  were  cited. 

The  Attorney-Oenerai,  Mr.  Martley,  and  Mr.  H,  O.  Hughety 
appeared  for  the  defendant,  but  were  not  called  on  by  the  Court. 

The  Lobd  Chancbllor: 

I  have  no  intention  to  go  beyond  the  authorities,  as  they  at 
present  stand,  with  respect  to  the  doctrine  of  part  performance; 

(1)  1  Ball  &  B.  393.  (2)  12  B.  B.  108  (2  Ball  &  B.  444). 
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the  rale  is  perfectly  clear,  that  if  a  man  is  in  possession  of  land  as  Bbbnnan 
tenant,  a  mere  parol  agreement  cannot  have  any  operation  in  law,  bolton. 
for  the  Statute  of  Frauds  is  in  the  way,  and  there  is  nothing,  but 
the  subsisting  tenancy,  to  which  this  Court  can  refer  any  act 
which  may  have  been  done,  where  it  is  consistent  with  his 
character  as  tenant.  His  remaining  in  possession  is  a  mere 
continuance  of  the  character  which  he  all  along  filled,  and  any 
act,  which  may  be  thus  referred  to  a  title  distinct  from  the  agree- 
ment, cannot  be  considered  as  operating  to  take  the  case  out  of  the 
statute.  I  cannot,  therefore,  refer  any  act  of  the  tenant  after  his 
possession  as  tenant  to  a  new  tenancy  under  a  parol  agreement. 

But  here  there  is  no  evidence  of  any  agreement.  Two  witnesses 
are  examined,  the  bailiff  of  the  estate,  and  Mr.  Justice,  the 
landlord's  agent ;  and  in  reference  to  what  was  said  at  the  Bar,  in 
my  opinion,  the  evidence  of  the  latter  is  more  safely  to  be  relied  on; 
now  Mr.  Justice  completely  cuts  *the  ground  from  under  the  C  *355  ] 
plaintiff;  by  his  testimony  the  plaintiff  has  read  himself  out  of 
Court.  The  case  is  simply  this :  a  person  of  the  name  of  Atkinson 
being  in  possession,  under  some  written  agreement  (as  it  is  alleged, 
for  this  agreement  has  not  been  proved),  agreed  to  transfer  his 
interest  to  the  plaintiff;  this  agreement  is  concluded,  part  of  the 
purchase  money  is  paid,  and  the  plaintiff  actually  goes  into 
possession  under  this  agreement.  The  bill  prays  the  specific 
performance  of  a  new  agreement,  not  of  the  agreement  with 
Atkinson ;  but  of  an  agreement  between  the  landlord  himself  and 
the  plaintiff,  and  if  not,  then  in  the  alternative,  the  specific 
execution  of  the  original  agreement  with  Atkinson ;  the  latter 
relief  the  plaintiff  has  abandoned,  and  the  question  therefore  now 
comes  to  this,  can  I  specifically  execute  the  agreement  in  the  first 
part  of  the  prayer.  I  have  already  said,  that  I  believe  that  no 
such  agreement  as  stated  was  ever  concluded  between  the  parties. 
There  was  nothing  more  than  a  hope  or  expectation  of  a  lease, 
or  something  of  that  kind ;  no  doubt  something  passed  between  the 
parties,  but  there  is  not  a  shadow  of  proof,  that  the  term  had  been 
settled,  or  that  the  covenants  to  be  inserted  in  any  lease  had  been 
agreed  on ;  but  even  supposing  there  did  exist  the  most  conclusive 
evidence  to  prove,  that  everything  had  been  finally  arranged,  still, 
the  Statute  of  Frauds  would  forbid  my  executing  such  a  parol 
contract.  There  is  no  part  performance  to  take  the  case  out  of  the 
statute,  the  continuance  on  the  part  of  the  tenant  to  perform  his 
duties  as  a  tenant  is  not  a  ground,  on  which  this  Court  could  rest, 
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'B.B. 


Bbisnnax 

BOLTOV. 


[  •356  ] 


as  coDstituting  an  act  of  part  performance.    The  improvements, 

^bicb  have  been  made  on  the  farm,  and  the  alleged  expenditure  by 

the  tenant,  are  but  what  takes  place  in   the  ordinary  coarse  of 

busbandr}* ;  there  is  nothing  in  the  *case  going  beyond  that,  and  it 

\vould  be  against  all  authority  to  say,  that  such  acts  amomited  to 

part  performance. 

I  have,  I  repeat,  r.o  intention  of  going  beyond  the  aathorities. 

In  my  opinion  they  have  gone  quite  far  enough  already :  this  bill, 

therefore,  must  be 

Dismissed  with  costs. 


1842. 
Ajfril26 

Sib  Edward 

SnODEK, 

L.C. 

[366] 
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HIGGINS  V.  SHAW  (1). 

(2  Dr.  &  War.  356—362;  S.  C.  1  Con.  &  L.  400.) 

After  a  decree,  the  bar  to  the  right  of  reviving  the  suit,  vhich  arixjed 
from  delay  in  the  proceedings,  depends  altogether  on  the  discretion  of  the 
Court. 

Parties  claiming  under  a  marriage  settlement  made  subsequently  to  a 
decree  for  an  account  of  the  real  estate  devised  by  the  will  of  the  settlor  s 
father,  which  real  estate  was  comprised  in  the  subsequent  settlement,  are^ 
affected  with  notice,  for  they  are  purchasers  pendente  lite. 

Robert  Shaw,  the  testator  in  this  cause,  as  principal  debtor,  and 
his  brother  William  Shaw,  as  surety,  executed  to  a  person  named 
William  M'Gloughery,  two  joint  and  several  bonds,  each  conditioned 
for  the  repayment  of  200Z.  with  interest,  and  dated  respectively  the 
1st  of  March,  1807,  and  2nd  of  April,  1809.  In  1816  Robert  Shaw 
died,  having  previously  made  bis  will,  appointing  three  executors, 
of  whom  his  son  John  alone  took  probate.  By  his  said  will,  the 
testator  directed  his  executors  to  pay  his  debts,  and  devised  the 
lands  mentioned  in  the  pleadings  to  his  sons,  the  said  John  Shaw 
and  Godfrey  Shaw  in  fee.  At  the  time  of  his  decease,  the  testator 
was  possessed  of  very  considerable  personal  property  to  the  amount 
of  about  10,000Z.  By  indenture  bearing  date  the  22nd  of  April, 
1818,  John  assigned  to  his  brother  Godfrey,  for  a  term  of  twenty 
years,  all  the  said  freehold  property  of  the  testator,  upon  trust,  to 
apply  the  rents  and  profits  in  discharge  of  the  testator's  debts. 

In  the  year  1823,  William  M'Gloughery,  the  obligee  of  *the  said 
bonds,  filed  his  bill  against  John  and  Godfrey  Shaw,  the  heir-at- 
law  of  the  testator,  and  other  parties,  praying  for  an  account 
of  assets,  and  payment  upon  foot  of  the  bonds.  To  this  bill,  John 
Shaw  filed  his  answer  in  December,  1824.     He  thereby  admitted, 

(1)  Price  V.  Price  (1887)  35  Ch.  D.  297,  66  L.  J.  Ch.  530,  56  L.  T.  842. 
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that  the  testator  had  left  personal  property  amply  sufficient  for  the  Hiooms 
discharge  of  all  his  debts;  and  he  submitted  to  pay  the  amount  shaw. 
due  for  principal  and  interest  on  foot  of  said  bonds,  upon  condition 
of  the  plaintiff's  assigning  the  same  to  a  trustee  for  him,  as  the 
executor  of  Robert  Shaw.  In  the  year  1825,  John  Shaw  married, 
and  the  property  devised  to  him  by  the  testator,  was  upon  that 
occasion  put  into  settlement.  In  1826,  a  decree  for  an  account  of 
the  real  and  personal  estates  of  the  testator,  was  pronounced  against 
John,  a  decree  upon  sequestration  having  been  previously  obtained 
against  Godfrey  Shaw. 

The  plaintiff  in  the  original  suit  died  in  1827,  and  in  the  same 
year,  a  bill  of  revivor  was  filed  by  William  Higgins,  his  adminis- 
trator, with  the  will  annexed,  the  plaintiff  in  the  present  suit.  On 
the  2nd  of  June,  1828,  Godfrey  Shaw  filed  his  discharge,  and  on 
the  lltb  of  December,  1829,  John  Shaw  likewise  filed  his  discharge, 
in  which  he  alleged,  that  he  had  disbursed  sums  considerably 
exceeding  in  amount  the  personal  assets  of  the  testator,  which 
came  to  his  hands.  No  report  was  ever  made  in  this  cause,  nor 
was  any  further  step  taken  until  the  year  1838. 

John  Shaw,  the  executor,  died  in  1833,  having  previously  made 
his  will,  appointing  three  executors,  of  whom  his  widow  Margaret 
Shaw,  one  of  the  defendants  in  the  present  suit,  alone  took  probate. 

In  1835  Godfrey  Shaw  married,  and  by  the  settlement  executed       r  ^^^  1 
upon  that  occasion,  his  share  of  the  lands  devised  by  Robert  was 
vested  in  the  trustees  for  the  benefit  of  his  wife  and  the  issue  of 
that  marriage. 

In  1838  the  present  bill  of  revivor  and  supplement  was  filed.  It 
prayed  that  the  decree  of  1826  might  be  carried  into  execution. 
The  personal  representative  of  John  Shaw,  and  the  several  persons 
interested  under  the  settlements  of  1825  and  1885,  were  made 
parties  defendants. 

The  several  defendants,  by  their  answers,  relied  on  the  lapse  of 
time  since  1826:  on  the  fact  that  the  personal  estate  of  the 
testator  was  abundantly  sufficient  for  the  discharge  of  his  debts,  if 
the  plaintiffs  had  been  vigilant :  and  on  the  settlement  of  1835. 

Mr.  Brooke  and  Mr.  O'Hara,  for  the  plaintiff : 
*     ♦     The  settlement  of  1835  was  entered  into  pendente  lite.  [  359  ] 

Mr.  Litton,  Mr.  Breivater,  and  Mr.  W.  C.  Henderson,  for  the 
parties  claiming  under  the  settlement  of  1835.     *     *     ♦ 
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Wallace  the  deed  of  1840  the  son  was  to  take  an  estate  tail,  with  remainder 
Wallacb.  to  the  father.  This  was  not  a  provident  arrangement,  for  onder 
it  the  son,  in  case  of  his  marriage,  had  not  the  power  of  maidng  a 
settlement.  A  father  should  not  have  permitted,  much  less  pro- 
cured, such  an  arrangement.  The  father's  witnesses  prove  that 
the  object  of  this  deed  was  to  raise  1,0002.  for  the  son's  advancement ; 
this  is  admitted  in  the  answer ;  it  is  also  admitted  that  the  l,00(tf. 
was  paid  to  the  father  ;  he  says  it  is  in  the  bank,  but  of  this  there 
is  no  evidence ;  and  I  must  now  take  it  for  granted,  that  the  father 
has,  for  his  own  purposes,  expended  every  farthing  of  this  money. 
The  father,  indeed,  says  he  inserted  advertisements  in  the  pnblie 
papers,  offering  one  thousand  [pounds  as]  (i)  thanks  to  any  person, 
who  would  procure  a  suit-able  situation  for  his  son ;  but,  in  point 
of  fact,  he  takes  his  son's  estate,  and  raises  on  it  1,000/.,  and 
[  *469  ]  makes  the  son  join  in  the  collateral  bond  and  "^warrant  of  attorney 
to  confess  judgment ;  and  then  he  gives  his  son  a  counter  security 
by  way  of  indemnity.  Why  did  not  the  father  raise  this  sum  upon 
his  own  property  ?  because  no  one  would  lend  him  any  such  sum 
upon  such  security ;  a  mere  equity  of  redemption,  mortgaged  twice 
deep  already.  Is  this,  then,  a  proper  arrangement  to  induce  a  young 
man  to  make,  at  the  time  he  is  entering  into  life?  an  arrangement, 
under  which  he  might  be  thrown  into  prison,  without  any  means 
of  relief. 

If  I  look  at  the  mortgage  deeds,  it  is  clear  that  the  father  never 
intended  to  apply  the  1,0002.  for  the  son's  use :  the  recitals  express 
the  payment  to  the  father  and  son,  which  is  false,  for  it  was  paid 
to  the  father  alone.  This  was  to  give  a  colour  to  the  transaction, 
and  prevent  the  interference  of  a  court  of  equity.  The  mortgage  to 
Mr.  Bolton  states  the  title  correctly ;  the  real  title  is  there  expressed, 
but  in  the  mortgage  to  the  son  it  is  recited,  that  the  estate  was 
settled  on  the  father  for  life,  with  remainder  to  the  son  absolutely. 
Am  I  not  to  hold  the  father  bound  by  this  statement?  Looking  at 
all  these  transactions,  the  pretence  of  the  father's  being  protector 
of  the  settlement,  the  raising  of  the  1,0002.  on  the  son's  estates, 
and  the  mock  indemnity  on  the  father's  property,  these  are  clearly 
sufficient  grounds  to  justify  this  Court,  in  setting  aside  the  settle- 
ment of  1840. 

As  to  the  principles  upon  which  this  Court  interposes  in  cases  of 
dealings  between  a  father  and  son,  no  doubt  can  be  entertained. 

(1)  These  words  are  omitted  by  an  obvious  error  in  the  original  report.— 
F.  P. 
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In  Heron  v.  Heron  (i),  Lord  IIardwicke  says,  **  suppose  the  plaintiff  Wallaog 
had  been  entitled  to  a  tenancy  in  tail  of  real  estate,  and  the  father,  wallaok. 
a  bare  tenant  for  life,  had  *taken  advantage  of  his  son's  necessities  [  *470  ] 
to  draw  him  in  to  join  in  any  conveyance,  which  would  destroy  his 
remainder,  this  Court,  upon  very  slender  evidence  of  such  a  practice 
in  the  father,  has  relieved  the  son."  Lord  Eldon  also  has  laid 
down  the  rule  upon  the  subject,  in  Ttceddell  v.  Ttveddell  (2) ;  "  the 
Court  will  not  view  transactions  between  father  and  son  in  the  light 
of  reversionary  bargains,  but  will  regard  them,  as  family  arrange- 
ments, with  a  reasonable  degree  of  jealousy ;  and  will  not  look  into 
all  the  motives  and  feelings,  which  might  actuate  the  parties  in 
entering  into  such  arrangements.  There  may  be  considerations  in 
such  cases,  which  the  Court  could  not  possibly  reach."  And  again 
in  the  following  page  he  observes,  ''  I  cannot  look  at  this  transaction 
upon  the  mere  principle  of  bargain  and  sale,  but  I  consider  it  as  a 
mixed  case  of  bargain  and  sale  and  of  family  arrangement."  To 
all  this  I  entirely  accede :  but  how  does  the  matter  stand  here  ? 
where  is  the  consideration  ?  the  father  takes  1,000/.  and  gives  the 
son  a  bad  security  for  it ;  he  gives  up  nothing  to  the  son,  he  keeps 
his  own  life  estate ;  there  was  no  circumstance  calling  upon  the 
son  to  give  up  any  thing, — no  younger  children.  It  is  a  case  of 
oppression. 

I  have  gone  thus  fully  into  the  circumstances  of  this  case,  lest  I 
should  appear  to  be  opening  a  door  to  defeat  family  transactions. 
If  it  could  have  been  shown,  that  on  the  whole  the  son  understood 
what  he  was  doing,  and  that  the  case  was  one  of  a  family  arrange- 
ment, I  should  have  been  most  unwilling  to  look  narrowly  into  the 
consideration. 

I  shall  dismiss  so  much  of  this  bill  as  seeks  to  deprive  *the  [  *47i  j 
father  of  his  life  estate.  I  shall  give  the  son  all  the  relief  he  seeks 
against  the  deed  of  1840.  The  father  must  obtain  a  release  of  the 
son's  estate  from  the  mortgage  to  Mr.  Bolton,  and  the  indemnity 
charge  upon  the  father's  estate  is  to  continue,  until  that  release  is 
executed. 

I  am  much  dissatisfied  with  the  conduct  of  both  parties ;  the  son 
has  been  guilty  of  great  impropriety  in  the  charges  which  he  has 
made.     I  shall,  therefore,  not  give  any  costs. 

(1)  2  Atk.  160.  (2)  23  R.  R.  168  (T.  &  E.  1,  14). 
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Allen  some  act  was  done  to  repudiate  it.  It  is  not  sufficient  for  those, 
ALLEN.  ^^0  claim  in  opposition  to  it,  to  say,  that  no  act  was  done  to 
confirm  it.  They  must  go  a  step  further,  and  show  that  an 
act  was  done  to  avoid  it.  Here  no  such  act  has  been  shown,  but 
on  the  contrary,  there  has  been  an  acquiescence  by  the  party 
during  his  whole  life.  However,  I  am  not  called  upon  to  decide 
this  point,  for  this  is  not  a  case  of  mere  acquiescence. 

But  if  any  doubt  still  remained  in  my  mind,  there  is  another 
point,  which  appears  to  me  quite  conclusive.  It  appears  in  evidence, 
that  in  the  year  1798,  William  Allen,  the  father,  obtained  a  renewal 
in  his  own  name ;  and  by  a  deed  of  the  year  1795,  of  which  the 
memorial  only  is  produced,  William  Allen  conveyed  his  estate, 
under  the  old  and  new  lease,  to  his  son,  Philip,  absolutely,  for  all 
the  interest  which  he  had.  There  was  a  good  deal  of  discussion, 
whether  I  could  receive  this  memorial  as  evidence  of  the  deed,  but 
I  was  of  opinion,  that  the  consent,  which  parties  had  entered  into, 
authorized  me  to  receive  it ;  and  I  must  accordingly  take  it,  that 
the  deed,  of  which  it  is  a  memorial,  was  a  conveyance  to  Philip 
Allen  absolutely  of  the  entire  interest,  which  William  Allen  had 
under  the  original  settlement  of  1767.  Now,  according  to  the 
authorities,  if  Philip,  with  the  concurrence  of  his  father,  had 
himself  obtained  the  renewal,  there  would  have  been  no  equitj- 
against  him  in  favour  of  the  remainderman.  Can  it  make  any 
difference,  that  it  is  the  father  who  renews,  and  then  conveys  to 
[  *347  ]  the  son  ?  Can  there  be  any  equity  for  the  remainderman,  in  *the 
one  case,  which  does  not  exist  in  the  other  ?  What  does  the  rule 
require  ?  is  it  not,  that  the  entire  estate  should  be  vested  in  the 
remainderman,  with  the  consent  of  the  tenant  for  life  ?  and  is  not 
that  effected  in  the  one  case  as  much  as  in  the  other  ?  That  is  the 
very  case  of  Blake  v.  Blake  (i) .  It  is  true  the  renewal  there  was  taken 
by  the  qttasi  tenant  in  tail  in  possession  ;  and,  therefore,  it  may  be 
said,  the  point  did  not  arise  ;  but  the  ground  of  the  decision  was, 
that  the  quasi  tenant  in  tail  had  acquired  the  entire  estate.  I  am, 
therefore,  of  opinion,  that  as  a  renewal  by  the  quasi  tenant  in  tail 
in  possession  would  bar  the  remainders  over ;  so  a  renewal  by  a 
tenant  for  life,  and  subsequent  conveyance  by  him  to  the  tenant  in 
tail,  would  equally  bar  the  qu^si  entail. 

It  is  said,  however,  that  there  must  have  been  other  dealings 
between  the  father  and  son,  for  that,  notwithstanding  this  convey- 
ance of  1795,  the  father  was  still  treated  as  tenant  for  life  of  the 

(1)  3  P.  Wma.  10,  n. 
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in  1802  he  obtained  a  renewal  in  his  own  name;   and       Allbn 
,  whether  there  was  a  reconveyance  by  the  son  to  the       allbn. 
r  an  arrangement  between  them,  that  the  father  should 
his  life,  the  beneficial  interest,  at  least,  evidently  continued 
3r  his  life.     But  how  would  that  alter  the  case,  supposing 
\t  there  was  an  actual  reconveyance  by  the  son  to  the 
that  would  show  that  the  father  was  tenant  for  life,  but 
J  show,  that  the  son  had  again  become  tenant  in  tail? 
\  nothing  in  this  last  objection,  and,  therefore,  upon  the 
the  deed  of  1795, 1  should  be  of  opinion,  that  this  settle- 
:    1815  was  a   binding  and  valid  settlement.     There  is, 
r,  the  renewal  by  William  Allen,  the  father,  *in  1802,  the       [  •sis  ] 
in  which  vested,  on  the  death  of  William  Allen,  in  Philip, 
eir-at-law  :  so  that  the  entire  legal  interest  in  the  lease  had 
vested  in  the  tenant  in  tail. 

satisfactory  to  me  to  know,  that  my  judgment,  which 
upon  strict  rules  of  law,  meets  the  real  justice  of  the  case, 
L  not  deprive  the  widow  and  child  of  the  provision  which 
mded  for  them.     I  dismiss  the  bill  with  costs. 


BEENNAN  v.  BOLTON.  l^^h 

May  o. 

(2  Dr.  &  War.  349—356.)  

Sib  Edwabd 
11  by  a  tenant  in  possession,   under  a  subsisting  tenancy,  for  the      Sugden, 

iiic  execution  of  a  parol  contract  between  him  and  his  landlord,  L.C. 

lissed ;  the  Coui*t  holding  that  there  was  no  act  of  part  performance  to         [  349  ] 

the  case  out  of  the  Statute  of  Frauds,  the  remaining  in  possession  being 

3re  continuance  of  the  character,  which  the  tenant  had  already  filled. 

ny  act,  which  may  be  referred  to  a  title  distinct  from  the  parol 

tement,  under  which  the  party  seeking  performance  claims,  cannot  be 

ndered  as  operating  to  take  the  case  out  of  the  statute. 

was  a  suit  for  specific  performance.  The  bill  stated,  that 
Atkinson  being  in  possession  of  the  lands  of  Balbrith,  in  the 

of  Meath,  which  formed  a  portion  of  the  estate  of  the 
^nt,  Richard  Bolton,  under  an  alleged  agreement  for  a  lease, 
I  into  a  contract  with  the  plaintiff,  William  Brennan ;  and 
ngly  a  memorandum  was  drawn  up,  and  signed  by  both 
,  on  the  24th  of  March,  1880,  to  the  effect,  that  James 
on  had  made  over  to  the  plaintiff  the  farm,  which  he  then 
1  the  county  of  Meath,  at  the  same  rent  which  he  himself 
i.  12b.  6d.  per  acre,  of  which  there  was  a  lease  of  twenty-one 
to  commence  from  the  1st  of  May,  1828,  to  be  given,  which 
—VOL.  ux.  46 
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Wbitk  The  bill  was  filed  to  raised  the  sum  of  1,0002.,  mentioned  in  the 

Supple.      covenant  above  stated. 

J.  ^y^  ,  The  AttotTiey-General,  Mr.  Brewster ^  and  Mr.  E.  Hatchell  for 

the  plaintiffs : 
This  covenant  provided,  that  in  any  one  of  three  evente  the 
1,0002.  should  be  raised ;  the  third  of  these  events,  viz.,  the  birth 
of  three  daughters,  has  taken  place.  There  is  no  authority  to 
show  that  ''or*'  can  be  read  "and"  in  the  construction  of  a 
covenant.  The  provision  is  most  reasonable,  for  the  power  to 
charge  given  to  the  intended  husband  was  restricted  to  dOM., 
whether  the  female  issue  of  the  marriage  were  many  or  few; 
an  opposite  intention  might  have  been  expressed  without  difBcuIty. 

Mr.  Serjt.  Warren,  Mr.  Brooke,  Mr.  Monalian,  and  Mr.  Wall, 

for  the  defendants,  referred  to  Hodgeson  v.  Bussey  (i),  and 

Wiight  V.  Kemp  (2)  : 

In  the  latter  case,  in  a  deed  of  surrender  of  copyhold  premises, 

"  or  *'  was  held  to  mean  "  and ;  "  Mr.  Justice  Ashhubst  says,  **  we 

must  collect  the  attention  of  the  parties  in  deeds  as  well  as  in  wiUs ; 

to  give  effect  to  which  the  word  *  or '  may  in  both  cases  be  equally 

construed  into  *  and.'  "     They  also  contended,  that  supposing  the 

second  ''or"  was  not  to  be  read  "and,"  the  gift  never  vested; 

it  was  only  to   "such   daughters"    as  had  been  objects  of  the 

previous    power :    viz.,  three   such  daughters,  as  should    attain 

twenty-one  years  of  age,  or  be  married.    Now,  in  point  of  fact,  only 

two  daughters  of  the  marriage  did  attain  that  age  or  marry. 

The  Lobd  Chancellor: 
[  «475  ]  The  rule  of  construction  is  quite  clear,  that  in  a  deed  as  *well 

as  a  will  the  Court  may,  in  favour  of  the  intention  read  "  or  "  for 
"and,"  or  "and"  for  "or;"  and  as  to  the  argument,  founded 
upon  this  being  the  case  of  a  covenant,  which,  it  is  said,  is  incapable 
of  alteration,  I  apprehend  that  the  rule,  even  at  law,  is  not  so  strict, 
but  that  the  Court  is  bound  to  look  to  the  intention  of  the  parties 
appearing  on  the  face  of  the  covenant.  There  is  an  old  case  in 
Douglas's  Beports  (3),  mentioned  by  Mr.  Justice  Bullbr  I  think, 
in  pronouncing  judgment,  where  a  man  entered  into  a  bond. 
"  conditioned  to  be  void  if  he  did  not  pay  a  sum  of  money  upon  a 
particular  day ;  "  a  literal  performance  was  pleaded,  that  the  party 

(l)2Atk.  S9.  (3)  Cited     in     Bache     v.     Proetftr, 

(2)  1  B.  K.  748  (3  T.  R  470).  Doug.  384. 
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did  not  pay.     The  Court  held  this  to  be  a  perfectly  good  covenant       Whitb 
for  payment  of  the  money ;  that  the  real  intention  of  the  parties      supplk. 
was  not  to  be  defeated,  and  accordingly  rejected  the  word  **  not," 
which  had  thus  improperly  found  its  way  into  the  instrument.     In 
this  case  John  Supple,  the  father,  being  entitled  to  certain  real 
estates,  on  the  occasion  of  the  marriage  of  his  eldest  son,  Walter 
William  Supple,  agreed  to  settle  this  property ;  and  by  a  deed  of 
settlement,  most  inaccurately  prepared,  the  real  estate  was  settled 
upon  Walter  William  Supple  for  his  life;  then  without  limiting 
any  term,  the  husband,  Walter  William  Supple,  was  empowered  to 
charge,  either  by  deed  or  will,  the  settled  estate,  with  a  sum  not 
exceeding  800Z.,  as  a  portion  for  one  or  more  daughter  or  daughters 
of  the  marriage  (not  providing  for  an  increased  number  of  daughters, 
for  the  same  sum  of  800Z.  was  to  be  raised,  if  there  were  one  daughter, 
or  twenty  daughters),  and   to  be  payable   in  such  manner  and 
proportions,  as  by  the  said  deed  or  will  should  be  therein  limited. 
A  jointure  of  1001.  was  then  provided  for  the  intended  wife,  in  the 
event  of  her   surviving  ♦her  husband ;   no  term  was  limited  to      [  •476  1 
secure  this  jointure,  and  subject  to  this  jointure,  and  to  the  sum 
of  8002.,  the  estate  was  settled  upon  the  issue  male  of  the  marriage, 
and  in  default  of  issue  male,  or  ''in  case  all  the  said  issue  male 
should  die  unmarried,  and  before  their  attaining  respectively  their 
age  of  twenty-one  years,  then  to  the  use  of  the  said  John  Supple, 
his  heirs  and  assigns  for  ever,  subject  to  the  said  jointure,  and  to 
the  said  charge  of  8002.,  for  the  portion  of  the  female  children  of 
the  said  marriage :  *'  so  that  the  father  knew  he  was  to  get  back 
the  estate  upon  failure  of  issue  male  of  his  son,  subject  to  the 
charges  I  have  refen-ed  to.    Then,  without  any  previous  recital, 
follows  the  covenant  by  the  father  to  provide  additional  portions 
for  the  daughters  of  the  marriage  in  certain  events.    In  considera- 
tion of  the  premises  the  father  covenanted  with  the  trustees,  '*  that 
in  case  there  shall  not  be  any  issue  male  of  the  said  marriage,  or 
that  all  such  issue  male  shall  happen  to  die  under  the  age  of 
twenty-one  years,  07*  that  if  there  shall  be  three  or  more  daughters 
of  the  said  marriage,  then  and  in  that  case  the  said  John  Supple, 
his  executors  and  administrators,  shall  and  will,  out  of  the  personal 
fortune,  of  which  the  said  John  Supple  shall  die  possessed,  pay  the 
sum  of  1,000Z.  in  addition  to  the  said  sum  of  8002.  hereinbefore 
mentioned,  to  and   among  the   said  daughters,   attaining    their 
respective  ages  of  twenty-one  years  or  day  of  marriage,  which  shall 
first  happen,  in  such  shares  and  proportions  as  the  said  Walter 
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Balfe       mortgage  for  repayment  by  the  defendant,  Lord,  whenever  required. 
Lord.        distinguished  this  case  from  that  of  a  Welsh  mortgage,  and  that 
they  were  entitled  to  the  ordinary  decree. 

Mr.  Gayer  and  Mr,  Fergnaon,  for  the  defendants : 

The  mortgage  of  the  18th  of  September,  1832,  is  a  Welsh 
mortgage,  in  which  case  there  can  be  no  forecloeore,  Bonham  v. 
Xewcomhe  (l),  Howel  v.  Price  {2).  In  the  case  of  O'ConneU  v. 
Cummins  (z)^  a  question  of  this  kind  arose  at  the  Rolls,  open  a 
demurrer  to  a  bill  filed  to  foreclose  a  security  such  as  this,  and  his 
Honour  allowed  the  demurrer.  As  to  the  covenant  on  the  part  of 
the  mortgagor  for  repayment  whenever  required,  which  is  pat 
forward  by  the  plaintiffs  as  distinguishing  this  case  from  that  of 
the  common  Welsh  mortgage,  the  same  circumstance  was  relied  on 
in  the  case  of  Teidon  v.  Curtis  {4),  where  a  mortgagee,  claiming 
under  a  precisely  similar  security,  filed  a  bill  for  foreclosure ;  Lord 
Ltndhubst,  however,  held  clearly,  that  notwithstanding  the 
covenant  for  repayment,  the  security  was  in  the  nature  of  a 
Welsh  mortgage,  and  dismissed  the  bill. 

Mr.  Baker,  for  the  defendant  W>ight     ♦     •     ♦ 

[  486  ]       The  Lord  Chancbllob  : 

I  will  read  over  the  case  of  Teulon  v.  Curtis  before  I  decide 
the  present  case.  In  the  deed  of  mortgage  of  the  18th  of 
September,  1882,  there  is  a  covenant  on  the  part  of  the  mortgagor, 
that  he  will  pay  unto  the  said  George  Owens,  his  heirs,  or  assigns, 
the  sum  of  800/.,  when  required  so  to  do  by  the  said  George 
Owens,  as  also  the  accruing  interest  thereon,  <&c.  This  is  an 
absolute  undertaking  on  the  part  of  the  mortgagor  to  pay,  when- 
ever he  shall  be  required,  and  on  such  payment  he  will  be  entitled 
to  a  reconveyance  of  the  estate.  Now,  this  is  very  different  from 
the  case  of  a  Welsh  mortgage.  In  such  a  case  the  mortgagee  is  to 
keep  possession,  until  by  perception  of  the  rents  and  profits  he  is 
fully  paid;  but  he  cannot  at  any  moment  he  pleases  call  for 
payment  of  the  principal  and  interest.  The  essence  of  a  Welsh 
mortgage  is,  that  there  is  no  forfeiture,  the  principal  not  being 
payable  at  any  given  time  ;  but  here  there  is  a  covenant  to  pay  the 
principal  and  interest,  whenever  the  party  chooses  to  call  for  it ; 

(1)  1  Vern.  232.  (3)  2  Ir.  Eq.  Kep.  251. 

^2)  1  P.  Wina.  291.  (4)  34  E.  B.  aOl  (YouD^,  blU}, 
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were  daughters  in  existence  to  take  the  portions  provided.     Unless       whitb 

"  or  "  be  read  "  and  "  there  would  be  nothing,  in  that  particular      supplb. 

event,  for  the  covenant  to  operate  upon.    It  must  be  borne  in  mind 

that,  by  this  covenant,  provision  was  made  for  several  daughters 

only  ;   by  the  former  part  of  the  settlement  some  portions  were 

provided  for  the  daughters  of  the  marriage,  and  then  upon  the 

happening  of  the  specified  event,  additional  portions  were  intended 

to  be  provided,  "if  there  should  be  three  or  more  daughters."     It 

is  clear,  that  the  right  to  raise  the  additional  portions  must  be  taken 

in  connexion  with  the  subsequent  qualification,  viz.,  there  being 

three  or  more   daughters.      That  was  the  event  intended   to  be 

provided  for;  but  it  was  not  intended  to  provide  even  for   that, 

unless  the  previous  circumstance  existed,  viz.,  a  failure  of  issue 

male  of  the  son.     It  is,  in  fact,  a  contingency  with  a  qualification. 

In  either  of  two  events,  additional  portions  were  to  be  provided  for 

the  daughters,  in    case    there    should  be   three    or    more   such 

daughters.     In  this  way  I  make  sense  of  the  covenant ;  it  then 

becomes    an   ordinary  provision,  and  accords  with  the  previous 

limitations,  and  I  thereby  give  effect  to  the  plain  intention  of  the 

parties.     The  father  is  to  get  back  his  estate  upon  the  happening 

of  certain  events,  and  if  he  does  get  it  back,  then  he  provides 

additional  portions  for  the  daughters  of  his  son ;  but  if  the  estate 

does  not  revert  to  him,  he  is  not  to  make  the  additional  ^provision.      [  ^479  ] 

This  is  the  very  event  which  has  happened.    Walter  William  Supple 

had  five  sons,  all  of  whom  are  now  alive,  and,  consequently,  John 

Supple,  the  father,  never  got  back  the  estate.    It  appears  to  me  to 

be  one  of  the  clearest  cases  I  have  ever  seen  :  "  or  "  must  be  read 

"  and,"  and  on  that  ground  alone  I  should  decide,  that  in  the  events 

the  additional  portion  of  1,000{.  was  not  to  be  raised. 

As  to  the  other  question,  it  admits  of  some  difficulty.  The 
intention  of  the  parties  was  not  to  give  the  additional  portions  in 
the  event  of  there  being  only  two  daughters ;  this  settlement, 
however,  makes  no  provision  for  the  case  of  three  or  more 
daughters  being  reduced  to  the  number  of  two  by  death  ;  and  that 
is  the  present  case,  with  this  circumstance,  that  one  of  the  three 
daughters,  Charlotte  Supple,  never  attained  the  age  of  twenty-one 
years.  Looking,  however,  through  the  whole  of  the  clause,  I  do 
not  observe  that  there  is  any  gift ;  there  is  nothing  more  than  a 
covenant  to  pay  "  to  and  amongst  the  said  daughters,  on  their 
attaining  their  respective  ages  of  twenty-one  years,  or  day  of 
marriage."     It  cannot  be  said  that  there  was  any  divesting  of 

R.R. — VOL.  LIX.  50 
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Balfb  As  to  the  case  of  Teuton  v.  Curtis^  the  facts  are  these :  Allen, 

LoBD.  who  was  the  owner  of  a  reversionary  estate  of  inheritance,  being 
indebted  to  the  plaintiff  in  1,0002.,  demised  this  property  to  the 
plaintiff  for  a  term  of  600  years,  with  a  proviso  for  cesser  of  the 
term  on  payment  to  the  plaintiff  of  the  principal  and  interest. 
There  was  in  the  deed  a  covenant  on  the  part  of  Allen  for  payment 
on  demand  of  this  principal  sum ;  and  farther,  that  mitil  pajrment, 
the  plaintiff  might  enter,  and  hold,  and  enjoy  the  premises.  It 
was  held  that  this  mortgage,  notwithstanding  the  covenant  for 
payment,  was  in  the  nature  of  a  Welsh  mortgage,  and  that  a  bill  of 
foreclosure  could  not  be  sustained.  The  Chief  Babon  seemed  to 
think,  that  the  two  covenants  were  not  inconsistent ;  that  is,  that 
it  was  not  inconsistent  that  the  one  party  should  stipulate  to  hold 
the  property,  until  his  debt  was  paid,  and  that  the  debtor  shoold 
covenant  to  pay  the  debt  on  demand.  I  cannot  say  that  these 
covenants  are  altogether  inconsistent.  The  debtor  might  say,  "  I 
will  give  a  personal  obligation,  and  I  will  also  pledge  the  rente  and 
profits  of  a  particular  estate."  But  there  is  a  circumstance  in  that 
case,  which  altogether  distinguishes  it  from  the  present,  viz.,  a 
stipulation,  that  until  payment,  the  party  entitled  to  the  money 
might  enter  into  the  receipt  of  the  rents  and  profits;  that  gave 
[  *489  ]  it  the  character  *of  a  Welsh  mortgage,  and  that  is  wholly  wanting 
here.  That  case  might  have  been  open  to  another  consideration ; 
that  although  the  party  was  to  enter  into  the  receipt  of  the  rents 
and  profits,  and  to  continue  therein  until  the  money  was  paid  ;  yet 
that,  as  the  security  was  a  reversion  expectant  on  a  life  estate,  the 
entry,  which  was  contemplated,  could  not  have  been  an  immediate 
one,  but  must  have  been  intended  to  take  place  on  non-payment  of 
the  principal  on  demand,  subsequently  to  the  dropping  of  the  life ; 
there  was  a  covenant  to  pay  on  demand,  and  it  might  have  been 
argued,  that  if  there  was  a  demand,  and  payment  was  not  made, 
the  party  was  then  to  enter  into  the  receipt  of  the  rents  and 
profits ;  it  would  then  have  been  the  case  of  a  common  mortgage* 
and  in  this  view  the  covenants  would  be  equally  consistent.  I 
should  always  presume  that  an  instrument  of  this  nature,  intended 
as  a  security  for  money  advanced,  was  an  ordinary  mortgage, 
accompanied  with  the  usual  remedies,  unless  the  terms  of  the 
instrument  excluded  that  construction. 

In  the  present  case  it  would  be  inconsistent  with  the  covenant  to 
say  that  the  party  is  not  to  pay  when  payment  is  demanded. 
Again,  the  debt  is  secured  by  bond  and  judgment :  would  it  not  be 
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a  strange  concluBion  to  come  to,  that  the  creditor  might  take  the  Balfe 
debtor's  person,  and  proceed  against  any  other  property,  of  which  lord. 
he  was  possessed,  but  not  against  the  very  property  which  was 
pledged  as  his  particular  security  ?  Why  should  he  not  have  all 
the  remedies  against  this  property,  which  he  might  have  against 
the  other  ?  It  seems  to  me  somewhat  singular  to  argue,  that  he  is 
not  to  be  permitted  to  go  against  the  only  and  very  security,  which 
was  intended  to  be  given  to  him.  I  think,  upon  the  whole  of  the 
case,  there  must  be  a  decree  for  the  plaintiffs,  and  in  the  common 
form. 


FINLAY  V.   HOWARD.  i842. 

May  26. 
(2  Dr.  &  War.  490—493.)  JL 

Where  a  trust  fund  consisted  of  Gbvemment  Stock,  standing  in  the  sole   '^^Iugdh^*^ 
name  of  a  surviving  trustee,  the  Court,  on  a  bill  filed  by  the  cestui  que  trust  l  c^ 

in  remainder  of  the  fund,  appointed  a  second  trustee  in  the  room  of  the         r  ^qq  -i 
deceased  trustee. 

By  deed  of  settlement,  bearing  date  the  22nd  of  November,  1821, 
and  executed  on  the  marriage  of  Frederick  Howard  and  Catherine, 
his  wife,  a  sum  of  5,000Z.,  which  was  the  lady's  fortune,  was  vested 
in  Government  Stock  in  the  Bank  of  Ireland,  in  the  joint  names  of 
James  M'Evoy  and  Luke  Plnnket,  upon  trust,  to  pay  the  dividends 
thereof  unto  the  said  Frederick  Howard  and  Catherine,  his  wife ; 
and  from  and  after  the  death  of  the  survivor,  in  case  there  should 
be  issue  an  only  child,  to  pay  and  transfer  said  sum  to  such  only 
child,  or  the  issue  of  such  child,  at  such  age  and  time  as  the  said 
Frederick  Howard  and  Catherine,  his  wife,  or  the  survivor  of  them, 
should  appoint.  The  settlement  contained  a  power  of  advancement, 
and  also  a  power  to  appoint  new  trustees,  in  case  the  said  James 
M'Evoy  and  Luke  Plunket,  or  either  of  them,  should  die,  or  decline, 
or  become  incapable  to  act  in  the  execution  of  the  said  trusts, 
upon  the  nomination  of  the  said  Frederick  Howard  and  Catherine, 
his  wife. 

There  was  only  one  child  issue  of  this  marriage,  Catherine  Maria ; 
and  she,  on  the  22nd  of  July,  1889,  intermarried  with  Sir  Thomas 
Finlay,  and  upon  the  occasion  of  that  marriage  a  sum  of  1,000Z., 
part  of  the  5,0002.,  was  appointed  by  Frederick  Howard  and 
Catherine,  his  wife,  to  their  daughter,  Catherine  Maria,  and,  in 
consideration  of  the  marriage,  and  the  settlement  thereon  executed, 
paid  over  to  Sir  Thomas  Finlay. 

The  bill  was  filed  on  the  17th  of  June,  1841,  by  Sir  Thomas 
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FiNLAY      Finlay  and  Catherine  Maria,  his  wife ;  it  stated,  ^that  the  plaintiffs 
Howard,      would,  on  the  death  of  Frederick  Howard  and  Catherine,  his  wife, 

[  •^yi  ]  be  entitled  to  the  said  sum  of  4,000Z. ;  that  James  M*Evoy  had  died 
in  the  year  1884,  and  that  Luke  Plunket  was  the  only  surYiving 
trustee  in  the  settlement  of  1821,  and  that  the  plaintiffs  were 
entitled  to  have  a  new  trustee  appointed  in  the  place  and  stead  of 
James  M*Evoy ;  that  they  had,  by  notice  of  the  3rd  of  June,  1841, 
called  on  Mr.  Howard  to  nominate  a  new  trustee  within  a  week. 
The  bill  accordingly  prayed,  that  it  might  be  referred  to  the  Master 
to  appoint  a  new  trustee  in  the  room  and  stead  of  the  said  James 
M'Evoy,  and  that  the  defendants  might  be  directed  to  join  in  such 
instruments  as  might  be  necessary  for  assigning  the  said  trubt 
funds ;  and  that  such  new  trustee  should  be  empowered  to  act  with 
the  said  Luke  Plunket  in  conformity  with  the  trusts  of  the  said 
settlement  of  1821. 

The  defendants,  Howard  and  wife,  by  their  answer  submitted  to 
the  Court,  whether  Sir  Thomas  Finlay  was  entitled  to  have  a  new 
trustee  appointed  in  the  place  and  stead  of  James  M'Evoy.  Thev 
alleged  that  the  plaintiff 's  bill  was  filed  within  three  weeks  after  the 
service  of  the  notice  of  the  1st  of  June,  and  denied  that  the  plaintiff. 
Sir  Thomas  Finlay,  had  ever  previously  applied  to  them  to  have  a 
new  trustee  appointed ;  that  Mr.  Luke  Plunket,  though  advanced 
in  years,  was  a  person  of  the  highest  integrity  and  character, 
and  had  always  faithfully  and  honestly  executed  the  trusts  reposed 
in  him. 

Mr.  Plunket,  who  was  also  a  defendant,  submitted  to  act  as  the 
Court  should  direct. 

Mr.  Keatinge  and  Mi\  Doherty  for  the  plaintiffs. 

L  492  ]  Mr.    SerjL    Warren,  Mr.   Brooke,   and   Mr.  H.   G.   Hughe*, 

appeared  for  the  defendants,  Howard  and  wife. 

Mr.  O'Leary  for  the  defendant,  Plunket. 

The  Lord  Chancellor: 

This  is  not  a  very  usual  case ;  I  cannot  say  that  I  remember  any 
bill  like  the  present,  yet  I  do  not  see  any  objection  to  it  npon 
principle ;  it  is  not  exactly  right  that  so  large  a  fund  should  remaui 
invested  in  the  name  of  a  single  trustee,  and  particularly  where 
that  trustee  is  a  gentleman  so  advanced  in  years.  The  plaintiff. 
Sir  Thomas  Finlay,  must  ps^y  the  costs  of  the  suit ;  no  change  of 
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circumstances  has  occurred  since  the  period  of  his  marriage ;  and 
instead  of  a  respectful  application  to  the  defendants,  requiring  them 
to  exercise  their  power  under  the  settlement,  he  serves  a  peremptory 
notice,  intimating  that  proceedings  will  be  at  once  resorted  to, 
unless  the  demand  is  complied  with. 


FiNLAY 
HOWABD. 


WESTBY   V.   WESTBY. 

(2  Dr.  &  War.  502—530 ;  S.  C.  1  Con.  &  L.  537.) 

Consideration  of  the  circumstances  under  which  a  compromise  may  be 
supported  of  the  right  to  institute  proceedings  to  set  aside  a  transaction  on 
the  ground  of  illegality. 

N.  W.,  under  the  will  of  an  ancestor,  was  entitled  to  an  estate  in 
remainder*  in  Blackacre,  expectant  upon  the  decease  of  his  uncle,  E.  W. 
without  male  issue ;  and  had  also  a  remote  interest  in  Whiteacre,  expectant 
upon  the  same  event.  E.  W.  was  twice  married ;  by  his  first  wife  he  had 
issue  only  two  daughters ;  by  his  second,  who  was  the  sister  of  his  first 
wife,  he  had  several  issue,  both  sons  and  daughters.  Under  these  circum- 
stances, in  1817,  N.  W.  threatened  and  attempted  to  institute  proceedings 
of  a  civil  character  in  the  Ecclesiastical  Court,  against  E.  W.,  and  his 
second  wife,  for  the  purpose  of  annulling  their  marriage,  and  rendering 
their  issue  illegitimate.  A  compromise  was  proposed,  and,  after  much 
deliberation,  carried  into  effect  by  articles  of  agreement.  By  these  articles 
E.  W.  agreed  to  secure  certain  provisions  for  the  female  issue  of  N.  W,, 
and  in  consideration  thereof,  N.  W.  covenanted  not  to  impeach  E.  W.'s 
said  second  marriage ;  the  articles  also  contained  a  proviso  that  in  the  event 
of  the  successful  impeachment  of  E.  W.'s  marriage  by  any  person,  all  the 
agreements  of  the  articles  should  be  void.  In  1838,  E.  W.  died,  and  his 
marriage  was  never  disturbed.  On  a  bill  filed  by  his  executor  and  eldest 
son,  to  set  aside  the  deed  of  compromise  of  1817  :  Held,  that  the  arrange- 
ment was  a  fair  family  transaction,  neither  incx>n8istent  with  public  policy, 
nor  the  principles  of  this  Court ;  and  the  bill  was  dismissed  with  costs. 

This  Court  will  endeavour  to  support  arrangements,  by  which  family 
differences  have  been  compromised  (especially  when  those  differences  relate 
to  questions  of  legitimacy)  even  where  resting  upon  grounds,  which  might 
not  be  considered  satisfactor}%  if  the  transaction  had  occurred  between 
strangers. 

Thbsb  were  cause  and  cross  cause.  The  original  bill  was 
filed  for  a  foreclosure  and  sale  of  property,  comprised  in  a  certain 
indenture  of  mortgage.  The  cross  bill  was  filed  for  the  purpose  of 
setting  aside  the  deed  by  which  that  mortgage  had  been  assigned 
to  the  plaintifT  in  the  original  cause.  By  agreement  between  the 
parties,  it  was  arranged,  that  '^'the  result  of  the  original  cause  should 
depend  upon  the  decision  in  the  cross  cause,  and  the  latter  alone 
now  came  on  to  be  heard. 

Nicholas  Westby,  the  elder,  being  seised  in  fee  simple,  of  an 
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Wbstbt  estate  in  the  county  of  Glare,  and  also  of  a  smaller  estate  in  the 
Westby.  county  of  Wicklow,  by  his  will,  bearing  date  the  8rd  of  October, 
1798,  devised  the  Glare  estate  to  trustees  therein  named  to  the  c^e 
(subject  to  certain  annuities)  of  William  Westby,  the  testator's 
brother,  and  heir-at-law  for  life ;  remainder  to  his  nephew,  Nicholas 
Westby,  the  eldest  son  of  William  Westby  (and  the  plaintiff  in  the 
original  cause,  and  principal  defendant  in  the  cross  cause),  for  life; 
remainder  to  his  first  and  other  sons,  in  tail  male ;  with  remainder 
to  the  other  sons  of  William  Westby,  and  their  issue  (but  who  had 
all  died  without  issue,  previously  to  the  execution  of  the  deed  in 
question  in  the  present  suit)  ;  remainder  to  the  unborn  sons  of 
William,  in  tail  male,  remainder  to  the  testator's  brother,  Edward 
Westby  (the  father  and  testator  of  the  plaintiff  in  the  cross  bill),  for 
life  ;  remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder 
to  Edward  Browne,  for  life;  remainder  to  his  first  and  other 
sons,  in  tail  male ;  remainder  to  the  right  heirs  of  the  testator. 
And  the  testator  thereby  further  devised  the  Wicklow  estate 
to  the  same  trustees,  to  the  use  of  the  said  Edward  Westby 
for  life;  remainder  to  his  first  and  other  sons,  in  tail  male, 
remainder  to  the  said  William  Westby  for  life,  remainder  to 
Nicholas  Westby  for  life;  remainder  to  his  first  and  other  sons, 
in  tail  male,  with  remainders  over ;  remainder  to  the  right  heirs  of 
the  testator. 

Shortly  after  the  execution  of  this  will  the  testator  died ;  and 
[  •604  ]      William  and  Edward  Westby  respectively  entered  into  ^possession 
of  the  Glare  and  Wicklow  estates,  under  the  devises  above  stated. 

Edward  Westby  married  a  lady  of  the  name  of  Anne  Palmer, 
who  died  in  the  life-time  of  her  husband,  leaving  issue  of  the 
marriage  two  daughters,  but  not  any  sons.  Afterwards,  some  time 
in  the  year  1800,  Edward  Westby  married  Miss  Phoebe  Palmer,  the 
sister  of  his  former  wife ;  by  her  he  had  issue,  the  plaintiff  in  the 
cross  bill,  his  eldest  son,  and  also  three  younger  sons  and  three 
daughters. 

In  1816,  Nicholas  Westby,  who  had  been  then  a  short  time 
married,  and  having  issue  one  daughter,  was  desirous  to  make  a 
provision  for  her,  and  for  any  future  female  issue  he  might  have. 
The  limitations  of  the  Glare  estate,  above  stated,  only  extended  to 
his  male  issue ;  but  he  saw,  that  if  he  could  succeed  in  causing 
the  second  marriage  of  Edward  Westby  to  be  annulled,  as  being 
incestuous,  and  thereby  bastardize  his  sons,  the  ultimate  reversion 
of  the  estates,  which  would  then  probably  devolve  on  him  as  heir-at- 
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law  apparent  of  the  testator,  might  become  available  for  that  pur-      Westbt 
pose.  *  With  this  view  he  instituted  proceedings  in  the  Ecclesiastical      wbstbt. 
Court  of  a  civil  character,  to  annul  the  said  marriage,  and  made 
two  ineffectual  attempts  to  serve  citations  on  Edward  Westby. 

In  the  mean  time  Edward  Westby,  who,  in  1814,  in  consequence 

of  declining  health,  had  resigned  the  office  of  Master  in  Chancery, 

which  he  had  filled,  left  Ireland,  and  went  to  reside  in  France,  in 

order  to  avoid  the  jurisdiction  of  the  Ecclesiastical  Court.    However, 

being  soon  anxious,  from  inclination,  and  from  the  state  of  his 

health,  to  return  to  his  residence  in  the  county  of  Wicklow,  to 

which  it  appeared  *he  was  much  attached,  and  on  which  he  had       [  *505  ] 

expended  considerable  sums  in  improvements,  he  proposed  that 

Bome  compromise  should  be  effected.    A  correspondence  of  an 

amicable  nature  ensued  between  Edward  and  Nicholas  Westby,  in 

which  the  parties  mutually  addressed  each  other  in  terms  of  respect 

and  affection.     The  result  of  this  correspondence  was,  that  the 

whole  matter  was  referred  to  two  friends,  Mr.  Fitzgerald  and  Mr. 

Greene,  both  members  of  the  Bar,  and  connected  with  the  parties, 

as  arbitrators  ;  and,  after  some  negotiation,  they  made  their  award 

by  way  of  recommendation,  which  was  subsequently  carried  into 

effect  by  the  instruments,  which  it  was  the  object  of  the  cross  bill 

to  set  aside. 

By  these  articles  of  agreement,  which  bore  date  the  22nd  of 
July,  1818,  and  were  made  between  Edward  Westby,  of  the  first 
part ;  William  Westby,  Mary  Westby,  Louisa  Westby,  Wilhelmina 
Westby,   and    Nicholas  Westby,  of    the    second    part;    Thomas 
Whitney  and  Bichard  Donovan,  of  the  third  part ;  and  Bawdon 
6.  Greene  and  Joshua  Nunn,  of  the  fourth  part ;  after  reciting  the 
will  of    Nicholas  Westby,    the   elder,  the  marriage  of  Nicholas 
Westby  the  younger,  and  that  there  were  female,  but  not  any  male, 
issae  of  the  marriage ;  and  also  reciting  the  first  and  second  mar- 
riages of  Edward  Westby,  and  the  birth  of  female  issue  of  the  first, 
and  of  both  male  and  female  issue  of  the  second  marriage ;  and 
reciting  that  Nicholas  Westby  was  entitled  to  a  remainder  in  the 
Wicklow  estate,  expectant  upon  the  deaths  of  William  and  Edward 
Westby,  and  failure  of  the  limitation  to  the  issue  male  of  the  latter ; 
and  further  reciting  that  Nicholas  had  intended  to  institute,  and  had 
commenced  proceedings  in  the  Consistorial  Court  of  Dublin  against 
Edward  Westby  and  Phoebe  Westby,  otherwise  *Palmer,  his  wife,      [  •606  ] 
for  the  purpose  of  dissolving  the  said  marriage,  and  that  if  the  sen- 
tence of  the  Ecclesiastical  Court,  necessary  for  that  purpose,  were 
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Wkstbt      obtained  in  the  life-time  of  the  said  Edward  and  Phoebe  his  wife, 
Westby.      ^^^  sons  issue  of  said  marriage  would  become  illegitimate,  and 
incapable  of  taking  under  the  said  will ;  and  reciting  that  Nicholas 
and  Edward  had  agreed  to  compromise  the  said  proceedings  in  the 
manner  therein  mentioned,  viz.,  that  Nicholas  Westby  should  for- 
bear from  all  proceedings  questioning  the  validity  of  Edward's  said 
marriage,  and  that  in  consideration  of  such  forbearance  Edward 
Westby  had  agreed  to  secure  the  sum  of  6,000/.,  to  be  paid  on  his 
death  to  the  daughters  of  Nicholas  Westby ;  and  further  (in  ease 
Nicholas  Westby  should  not  have  any  issue  male,  and  William 
Westby  should  not  have  any  other  issue  male,  who  should  in  the 
life-time  of  the  said  Nicholas  and  William,  or  of  the  survivor  of 
them,  or  within  twenty-one  years  from  the  death  of  the  survivor  of 
them,  bar  the  remainder  over  in  the  Clare  estate  limited  to  Edward 
and  his  issue  male  ;  and  if  Edward  Westby  should  not  within  the 
said  time  die  without  issue  male,  so  that  the  reversion  of  the  said 
Clare  estate  should  become  vested  in  possession  in  the  right  heirs  of 
Nicholas  Westby  deceased),  to  an  additional  sum  of  5,000/.,  to  be 
paid  to  each  daughter,  which  Nicholas  Westby  might  have,  if  they 
should  not  exceed  four  in  number ;  and  if  more  than  four,  then 
the  sum  of  20,000/.  to  be  divided  amongst  them :  and  reciting  an 
indenture,  bearing  equal  date  with  these  articles,  whereby  Edward 
Westby  assigned  a  certain  mortgage  for  7,000/.  (which  he  had  upon 
the  estates  of  a  person  named  Ulick  Allen)  to  the  said  trustees, 
Thomas  Whitney  and  Richard  Donovan:  it  was  by  said  articles 
declared,  that  the  said  mortgage  was  so  assigned  in  pursuance  of 
the  said  agreement,  and  upon  trust  that  the  said  Thomas  Whitney 
[  *r>07  ]      *and  Richard  Donovan  should  pay  the  interest  of  said  principal 
sum  of  7,0(X)/.  to  Edward  Westby  for   his  life ;    and  after  his 
decease,  in  case  Nicholas  Westby  should  then  be  dead,  not  leaving 
any  daughter  then  living,  or  who  should  have  attained  the  age  of 
twenty-one  years,  or  been  married  in  his  life-time,  then  upon  trust 
for  the  executors,  administrators,  or  assigns  of  Edward  Westby ;  but 
if  the  said  Nicholas  Westby  should  be  then  dead,   leaving  any 
daughters  or  daughter  living  at  the  time  of  the  death  of  Edward 
Westby,  or  if  any  of  Nicholas'  daughters  should  have  been  married, 
or  should  have  attained  the  age  of  twenty-one  years  in  the  life- 
time of  the  said  Nicholas  Westby,  or  if  Nicholas  should  be  himself 
then  living,  then  upon  trust,  as  to  6,0(X)/.,  part  of  the  said  7,000/., 
for  the  daughters  of  Nicholas  who  should  attain  the  age  of  twenty- 
one  years  or  marry,  in  such  shares  as  Nicholas  should  by  deed  or 
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\srill  appoint,  and  in  default  of  appointment  to  be  divided  amongst  Westby 
such  daughters,  share  and  share  alike,  to  become  vested  interests  wbbtbt. 
on  their  attaining  their  respective  ages  of  twenty-one,  or  day  of 
marriage ;  and  in  case  there  should  not  be  any  daughter  of  the  said 
Nicholas,  who  should  happen  to  attain  the  age  of  twenty-one,  or 
marry,  then  in  trust  for  Edward  Westby,  his  executors,  administrators, 
and  assigns. 

And  by  the  said  articles,  after  further  reciting,  that  Edward 
Westby  was  also  then  seised  in  fee  simple  of  certain  lands,  which  he 
had  himself  acquired ;  it  was  witnessed,  that  the  said  Edward 
Westby  thereby  granted  and  demised  the  said  lands  to  Thomas 
Whitney  and  Richard  Donovan  for  the  term  of  999  years,  to  secure 
5,000i.  to  each,  or  20,000i.  to  all  the  daughters  of  Nicholas  Westby 
in  the  course  and  manner  above  stated. 

And  by  the  said  articles  William  Westby,  Nicholas  Westby,  and  [  608  j 
William  Westby*s  daughters  covenanted  not  to  adopt  any  measures 
with  the  view  of  annulling  Edward  Westby's  marriage  ;  and  it  was 
thereby  also  provided,  that  in  case  the  marriage  of  Edward  Westby 
and  Phoebe  Westby,  otherwise  Palmer,  his  wife,  at  any  time  there- 
after, during  the  life  of  the  said  Edward  and  Phoebe,  should  be 
dissolved,  or  declared  null  and  void  by  any  Court  of  competent 
jurisdiction,  so  that  the  sons  of  the  said  marriage  should  become 
illegitimate,  then  and  thereupon  the  agreements  contained  in  the 
said  articles  should  be  at  an  end,  and  all  parties  restored  to  their 
original  rights. 

Upon  this  arrangement  being  assented  to,  Edward  Westby 
immediately  returned  to  Ireland,  and  no  proceedings  were  ever 
taken  by  any  person  with  a  view  to  the  avoidance  of  his  marriage. 
In  the  year  1888,  Edward  Westby  died,  having  previously  executed 
his  will,  bearing  date  the  2l8t  of  December,  1833  ;  by  this  will, 
after  reciting  that  he  was  possessed  of  a  mortgage  for  7,0002. 
upon  the  estates  of  Ulick  Allen,  he  directed  his  executors  to  call  in 
the  said  7,000Z.,  and  pay  his  debts  and  legacies  therewith,  and 
bequeathed  the  residue  of  his  property  to  his  children  ;  and  the 
testator  appointed  his  wife  and  his  eldest  son,  William  Jones 
Westby,  the  plaintiff  in  the  cross  bill,  his  executrix  and  executor : 
the  latter  alone  took  out  probate.  Shortly  after  the  death  of 
Edward  Westby,  Nicholas  served  a  notice  on  the  owner  of  the 
mortgaged  premises,  cautioning  him  against  paying  the  money 
secured  by  the  mortgage  to  any  person  except  the  trustees  of  the 
articles  of  1818.    In  consequence  of  this  notice,  the  mortgagor 
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Westbt      declined  to  pay  the  money  either  to  Edward  Westby's  execators  or 
Westbt.      to  the  trustees ;    and  the  original  bill  in  these  caases  having  been 
[  *509  ]       filed  *to  raise  the  amount  of  the  mortgage  money,  the  mortgagor 
paid  the  money  into  Court. 

Under  these  circumstances  (William  Westby  being  also  dead), 
the  present  cross  bill  was  filed.  The  bill  charged  that  the  articles 
of  1818,  and  contemporaneous  deed  of  assignment  were  fraudulent 
and  void,  as  contrary  to  public  policy,  being,  it  alleged,  the 
consideration  for  the  compromise  of  a  criminal  prosecution.  At 
the  time  the  cross  bill  was  filed,  Nicholas  Westby  had  one  son,  an 
infant,  and  four  daughters,  the  eldest  of  whom  had  attained  the 
age  of  twenty-one  years. 

Mr.  Serjeant  Warren,  Mr.  Brooke,  Mr.  Brewster,  Mr.  Wall,  and 
Mr.  Matey,  for  the  plaintiffs  in  the  cross  cause.     *     «     * 

[  611  ]  The  Attomey-Oeneral,  Mr.  Moore,  Mr.  T.  B.  C.  Smith,  and 

Mr.  Henry  O.  Hughes  for  the  defendants.     *     ♦     * 

[  513  ]  Mr.  Brewster,  in  reply. 

[The  arguments  of  counsel  and  the  cases  cited  by  them,  so  far  as 
material  to  the  decision  of  the  Lord  Chancellor,  are  sufficiently 
stated  in  the  following  judgment :] 

•^^^-       The  Lord  Chancellor: 

This  case  has  been  exceedingly  well  argued  by  counsel  on  both 
sides  :  it  is  one  of  considerable  importance,  but  although  I  do  not 
intend  finally  to  dispose  of  it,  until  I  have  had  an  opportunity  of 
looking  into  the  authorities,  I  am  anxious,  as  I  entertain  a  strong 
impression  upon  the  subject,  to  state  my  present  opinion. 

[His  Lordship  then  stated  the  facts  and  proceeded  as  follows :] 
[  515  ]  As  to  the  question  with  regard  to  the  invalidity  of  this  marriage, 

there  can  be  no  controversy.  The  law  upon  the  subject  is  perfectly 
settled.  According  to  the  language  of  a  learned  Judge  of  the 
Ecclesiastical  Court,  in  the  case  of  Hay  v.  Shencood  (i),  the 
marriage  of  a  man  with  his  late  wife's  sister,  "is  a  contract  which 
is  prohibited  both  by  the  laws  of  God  and  man."  I  need  not  here 
discuss  the  question  whether  such  marriages  are  clearly  forbidden 
by  the  laws  of  God — a  question  which  has  been  the  subject  of 
much  learned  controversy — for  they  are  unquestionably  forbidden 
by  the  laws  of  man,  and  are,  in  a  limited  and  restricted  sense, 
(1)  Sir  Hbbbsrt  Jennsr,  1  Curt.  197. 
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invalid;  that  is  to  say,  such  marriages  are  voidable,  though  not  Wriitby 
void.  A  power  to  avoid  and  annul  such  marriages,  exists  during  westby. 
the  life-time  of  both  parties ;  but  after  the  decease  of  either  the 
husband  or  the  wife,  the  marriage  cannot  be  impeached,  nor  can 
the  issue  then  be  bastardized.  The  policy  of  the  law,  therefore  (I 
do  not  now  allude  to  the  recent  statute)  (i),  did  not  go  so  far  as  to 
declare  such  marriages  absolutely  null  and  void;  but  it  left  the 
matter  open,  to  have  them  avoided  or  not,  as  persons  interested 
thought  proper  to  take,  or  to  omit  to  take,  the  steps  necessary  for 
the  purpose.  But,  on  the  other  hand,  in  the  event  of  the  death 
of  either  party,  before  effectual  proceedings  were  taken  to  avoid  the 
marriage,  no  one  could  afterwards  dispute  its  validity.  The  policy 
of  the  law,  therefore,  so  far  from  declaring  such  contracts  void, 
actually  provided,  that  a  period  must  arrive,  at  which  such  mar- 
riages, *if  not  before  that  time  disturbed,  became  as  effectual  [  *6ld  J 
to  all  purposes,  as  if  there  had  not  been  originally  any  imperfection 
in  them. 

The  practice  of  the  Ecclesiastical  Court  in  suits  to  annul 
marriages  is  equally  clear.  There  are  two  modes  of  proceeding, 
by  either  of  which  a  marriage  may  be  invalidated.  One  is  of  a 
criminal  nature  (2) ;  in  that  the  promoter  need  not  have  any 
interest,  for  the  object  of  the  suit  is  the  punishment  of  the  parties 
for  the  incest  of  which  they  have  been  guilty ;  and  the  annulling  of 
the  marriage,  or  the  advancement  of  any  personal  interest  of  the 
promoter,  if  such  effect  should  follow  the  sentence  of  the  Court  to 
punishment,  is  purely  incidental  to  that  sentence.  The  other  form 
of  proceeding  is  of  a  strictly  civil  character ;  its  object  is  simply  to 
annul  the  marriage,  without  any  view  to  the  punishment  of  the 
parties :  the  ground  of  the  proceeding  is  private,  the  end  is  the 
personal  interest  of  the  individual  who  institutes  the  suit ;  for  no 
person  can  institute  a  suit  in  this  form,  for  the  purpose  of  invali- 
dating a  marriage,  unless  he  has  some  interest  in  the  matter.  These 
considerations  seem  to  open  the  entire  nature  of  a  case  of  this  kind, 
in  which  the  party  institutes  proceedings,  not  as  a  member  of 
society  to  vindicate  outraged  law  for  the  benefit  of  society  at  large, 
but  simply  as  an  individual,  seeking  to  advance  his  private  interest, 
although  in  advancing  the  latter,  the  former  also  may  be  inci- 
dentally promoted.  This  action,  therefore,  being  one  in  which  a 
question  of  interest  was  distinctly  and  directly  involved,  it  would 
seem  that  there  might  be  dealings — not  corrupt  dealings,  for  this 

(1)  5  &  6  WiU.  IV.  c.  54.  (2)  1  Cuit.  184 ;  1  Hagg.  414,  n. 
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w  ESTBY  Court  could  not  tolerate  such  under  any  circumstances — but  very 
weJiby.  proper  *dealing8  in  reference  to  that,  which  constituted  the  sole 
[  *517  ]  title  of  the  party  to  institute  proceedings  to  annul  the  marriage, 
viz.,  the  personal  interest  of  the  individual.  The  law  did  not 
avoid  the  marriage  of  itself,  as  it  might  have  done ;  it  merely  per- 
mitted it  to  be  avoided  for  the  benefit  of  the  interested  person. 
Now,  that  in  this  instance  Nicholas  Westby  had  a  sufficient  interest 
to  enable  him  to  sustain  a  civil  suit,  it  is  impossible  to  controvert. 
In  the  case  of  Lord  Dursley  v.  Fitzharding  (i),  it  was  held,  that  a 
vested  remainder  was  a  sufficient  interest  to  entitle  a  person  to  file 
a  bill  to  perpetuate  testimony.  The  principle  of  this  decision,  if 
the  point  required  the  support  of  authority,  would  be  quite  sofiicient 
to  satisfy  my  mind,  that  the  interest  of  Nicholas  Westby  did  entitle 
him  to  institute  a  suit,  in  the  civil  form  in  the  Ecclesiastical  Court, 
for  the  purpose  of  annulling  Edward's  marriage ;  coming  forward, 
not  as  a  public  prosecutor  to  punish  an  offence  against  the  common- 
wealth, but  as  an  individual  seeking  the  advancement  of  his  own 
private  interests. 

Before  I  go  farther,  I  wish  to  observe,  that  the  decision  of  the 
present  cause  is  altogether  unconnected  with  any  question,  as  to 
whether  the  law,  as  it  now  stands  with  reference  to  marriages 
between  men  and  their  deceased  wives'  sisters,  ought,  or  ought  not 
to  be  altered  ;  nor  is  that  a  ground  upon  which  I  have  any  right  to 
proceed ;  at  the  same  time,  I  may  be  permitted  to  say,  that  if  the 
matter  depended  upon  me,  I  could  never  be  induced  to  consent  to 
the  legalizing  of  such  marriages ;  for  independently  of  any  question, 
that  may  exist  as  to  the  law  of  God,  it  has  always  appeared  to  me 
[•518  J  that  to  permit  the  formation  of  such  connexions — *to  allow  a 
man  to  look  forward  to  any  other  connexion  as  probable  between 
him  and  his  wife's  sister,  than  that  of  brother  and  sister — would  be 
most  dangerous ; — that  it  would  strike  deep  at  the  happiness  of 
families,  at  the  freedom  of  that  domestic  intercourse,  and  the 
security  of  that  natural  affection,  which  ought  to  exist  between  a 
man  and  his  wife's  sisters.  As  Hume  (2)  has  shown,  the  degree  of 
intercourse  between  the  sexes  has  always  been  regulated  by  the 
right  of  the  parties,  in  the  particular  country,  to  intermarry. 
Freedom  of  intercourse  between  near  connexions,  and  a  right  to 
intermarry,  have  ever  been  deemed  incompatible. 

As  far  as  regards  the  conduct  and  character  of  all  the  parties  to 
this  transaction,  I  do  not  remember  to  have  ever  met  with  a  case, 
(1)  9  E.  E.  285  (6  Yes.  251).  (2)  Vol.  iv.  101,  8vo  edit. 
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in  which  there  were  conflicting  interests  between  relations^  and  wisbtby 
there  was  more  reason  to  be  pleased  with  the  tone  and  temper,  and  wes^tbv. 
real  good  feeling  existing  amongst  the  parties.  A  conflict  of 
interests  between  relations  too  often  produces  scenes  of  violence, 
acrimony,  and  angry  feeling ;  but  in  these  transactions,  whilst  each 
party  felt  called  upon  to  support  the  interests  of  his  own  family, 
the  contest  was  carried  on  with  mildness  and  mutual  kindness. 
I  must  say  it  is  quite  impossible  to  cast  the  slightest  blame  upon 
any  of  the  parties ;  it  is  impossible  to  say,  that  there  is  the  least 
foundation  for  any  charge  against  Nicholas,  of  harshness  shown  by 
him  towards  Edward  Westby,  or  of  any  attempt  to  enforce  against 
him  a  claim,  not  fairly  open  to  Nicholas  to  make. 

Assuming,  then,  the  law  to  be,  that  arrangements  may  *be  [  *5iu  ] 
entered  into,  in  relation  to  transactions  of  this  nature ;  and  that 
if  the  marriage  of  Edward  Westby  was  to  be  permitted  to  stand, 
the  effect  would  be,  that  the  limitation  to  his  first  and  other  sons 
would  not  only  defeat  the  limitation  to  Nicholas  immediately,  but 
also  the  ultimate  fee,  to  which  Nicholas  might  otherwise  probably 
become  entitled  through  his  father,  William,  how  does  the  matter 
stand?  Edward  says,  "  surely  you  will  not  endeavour  to  dissolve 
a  marriage  so  long  since  celebrated ;  my  nephew  ought  to  be  the 
last  person  to  take  any  step  for  the  purpose  of  bastardizing  my 
children."  But  Nicholas  replies  (for  each  party  was  naturally 
looking  to  the  interests  of  his  own  family),  "you  have  sons,  I  have 
daughters ;  it  is  too  much  to  expect  of  any  man,  that  merely  from 
motives  of  delicacy  towards  a  relative,  he  should  consent  to  sacrifice 
the  interests  of  bis  children.  If,  therefore,  your  marriage  is  not  to 
be  disturbed,  and  your  sons  are  to  be  allowed  to  continue  capable 
of  inheriting  these  estates,  you  must  make  some  provision  for  my 
daughters."  In  all  this  I  can  see  nothing  to  find  fault  with; 
neither  party  attempted  to  make  any  stipulation  for  his  personal 
advantage ;  each  party  felt  a  natural  anxiety,  and  was  dealing  with 
a  view  to  the  benefit  of  his  own  family.  The  parties  were  separated, 
and  placed  in  opposition  one  to  the  other,  by  their  feelings  as  parents. 
No  man  can  be  fairly  called  on  to  consent  to  sacrifice  the  interests 
of  his  children. 

Now  as  to  the  law  with  respect  to  compromises,  the  authorities 
seem  to  admit  of  a  distinction.  An  agreement  in  consideration 
of  compounding  a  prosecution  for  a  felony  is  void  ;  but  an  agree* 
ment  to  make  the  prosecutor  of  a  misdemeanor,  of  a  private 
nature  and  occasioning  a  private  injury,  a  reasonable  satisfaction  in 

51—2 
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vvESTBr  consideration  of  proceedings  ^stayed,  may  not  be  illegal.  It  is  true 
westby.  tha-t  in  the  case  of  Coppock  v.  Bower  (i),  the  act  which  had  been  com- 
[  ^520  ]  promised  was  not  a  felony,  but  it  was  a  misdemeanor  of  a  pablic 
nature,  bribery,  an  offence  unlawful  at  common  law ;  and  the  Court 
consequently  would  not  allow  the  party  to  receive  the  reward  of  his 
corrupt  and  improper  act.  The  later  cases,  which  have  been 
referred  to,  only  amount  to  this,  that  every  direction  contained  in  a 
statute  must  be  complied  with  ;  and  if  a  party  has  been  guilty  of  a 
breach  of  any  particular  statute,  he  cannot  obtain  the  assistance  of 
a  court  in  order  to  recover  his  demand.  Where  a  statute  prohibits 
any  thing  to  be  done  under  penalties,  no  action  grounded  on  the 
thing  prohibited  can  be  sustained  by  the  party  who  has  done  the 
act.  These  cases,  therefore,  do  not  bear  directly  on  the  point  now 
before  the  Court ;  but  the  other  cases  are  directly  applicable,  for 
they  show,  that  although  an  offence  indictable  as  a  misdemeanor 
may  have  been  committed,  and  a  prosecution  may  have  been 
actually  commenced,  yet  if  the  prosecutor  has  himself  a  personal 
interest  in  the  matter,  and  it  affects  his  property,  he  may  consent 
to  waive  the  prosecution.  For  instance,  a  man  has,  in  some  sort, 
a  property  in  his  own  person,  and  if  an  assault  and  battery  (which 
is  an  act  of  a  criminal  character)  has  been  committed  upon  him, 
he  may  decline  to  institute  a  public  prosecution,  and  enter  into  a 
compromise.  So,  if  a  man  has  a  right  to  property,  which  has  been 
invaded,  and  the  act  of  invasion  has  amounted  to  a  misdemeanor 
in  the  view  of  the  law,  as  if  an  exclusive  right  to  a  fishery  has  been 
interrupted ;  and  so  in  every  such  case  in  which  a  man  has  a 
private  personal  interest,  he  has  a  right,  if  he  pleases,  to  forbear 
[  •521  ]  from  a  prosecution ;  he  may  *disregard  the  interests  of  the  com- 
munity, and  accept  of  compensation  for  the  injury  inflicted  on 
himself.  This  class  of  cases,  therefore,  as  far  as  it  goes,  is  in 
favour  of  the  view,  which  I  am  at  present  disposed  to  take  of  this 
question  ;  for  is  not  this  a  case  in  which  the  personal  interests  of 
the  party  were  deeply  involved,  and  in  which,  consequently,  he  had 
a  right  to  waive  a  consideration  of  the  public  wrong,  and  enter  into 
a  fair  bond  fide  arrangement  for  the  advancement  of  those  personal 
interests  ? 

There  never  was  an  arrangement  entered  into  with  more  delibera* 

tion  than  the  present ;  it  was  formed  after  a  protracted  treaty  and 

long  correspondence  between  the  parties ;  it  was  the  contract  of  a 

man  of  the  most  businesslike  habits,  made  under  the  advice  of 

(1)  51  E.  E.  627  (4  M.  &  W.  361). 
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counsel,  and  with  the  assistance  of  friends.  The  matter  had  been  Westbt 
referred  to  arbitrators,  who  acted  as  the  mutual  friends  of  both  wbstbt. 
parties,  and  having  fully  investigated  and  discussed  the  subject, 
made  their  award  by  way  of  recommendation.  The  motives,  by 
which  the  parties  were  actuated,  were  the  interests  of  their  respec- 
tive families,  and  the  arrangement  which  resulted  was  solemnly 
carried  into  execution.  This  arrangement  was  simple  in  its  nature 
and  reasonable  in  its  stipulations ;  it  amounted  to  this  :  Edward 
Westby  said,  "  If  my  sons,  whose  rights  to  this'  property  may  be 
disturbed,  and  whose  interests  are  liable  to  be  defeated,  are  per- 
mitted to  enjoy  it  without  molestation,  depriving  you  and  your 
daughters  of  it,  I  will,  out  of  my  own  property,  provide  for  your 
daughters."  How  can  it  be  said  that  in  this  there  was  anything 
unreasonable  ?  It  appears  to  me  that  in  the  way  of  compensation, 
nothing  could  be  more  fair  than  the  arrangement. 

Mr.  Mo(yre  has  directed  my  attention  to  the  circumstance,  which  [  522  ] 
had  not  escaped  me,  that  the  deed  contains  a  special  provision,  that 
in  the  event  of  any  party  taking  effectual  steps  to  annul  the 
marriage,  there  should  be  an  end  to  the  whole  arrangement.  The 
property,  therefore,  of  Edward  Westby  was  not  to  be  affected  by 
any  lien  or  incumbrance,  unless  his  sons  obtained  the  actual 
enjoyment  of  the  estate,  and  took  the  benefit  of  this  arrangement 
at  the  expense  of  the  daughters  of  Nicholas  Westby,  who  but  for 
the  arrangement  would  have  become  entitled. 

The  state  of  the  statute  law,  in  my  opinion,  is  calculated  to 
throw  considerable  light  upon  this  subject.  Looking  at  the  recent 
Act  of  Parliament,  that  Act  was  introduced  for  the  purpose  of 
rendering  valid  all  such  marriages,  as  had  been  actually  solemnized 
before  a  particular  day  mentioned  in  the  Act.  The  Legislature 
thereby  made  all  previous  marriages  had  up  to  that  date  valid,  so 
that  they  were  no  longer  liable  to  be  impeached ;  and  this  enact- 
ment was  perfectly  consistent  with  sound  morality,  inasmuch  as 
all  marriages  solemnized  before  the  passing  of  this  Act,  would, 
independently  of  the  statute,  have  become  valid  in  process  of  time, 
unless,  during  the  life-time  of  both  parties,  due  steps  were  taken  to 
set  the  marriage  aside.  However,  the  Legislature  did  not  mean  to 
give  any  validity  to  future  marriages  of  this  nature ;  and,  accord- 
ingly, whilst  the  statute  rendered  previous  marriages  altogether 
unimpeachable,  it  enacted,  that  such  marriages  contracted  after  the 
particular  day  mentioned,  should  be,  not  merely  voidable  as  before, 
but  absolutely  void.    Independently,  therefore,  of  the  effect  of  the 
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WjiSTBY  deaths  of  the  parties,  Edward  Westby's  marriage  is  now  quite 
Wbstbt.  unimpeachable.  But  how  would  the  case  stand,  if  the  marriage 
[  •523  ]  had  been  contracted  since  the  day  *fixed  ?  it  would  be  utterly  null 
and  void.  Nicholas  would  be  tenant  for  life  of  the  estate,  with 
remainder  to  his  sons  successively  in  tail  male,  with  the  reversion 
in  fee  vested  in  himself,  and  the  issue  of  Edward  never  could  have 
taken  at  all. 

It  is  said  that  the  arrangement  made  in  this  case  ought  to  be  set 

aside,  as  being  contrary  to  public  policy ;  but  I  must  confess,  it 

would  appear  to  me  to  be  very  difficult  for  this  Court  to  treat  the 

arrangement  as  opposed  to  public  policy,  when  the  Legislature  has 

thought  fit  to  treat  the  subject  in  the  manner  it  has,  this  Act  of 

Parliament  actually  giving  perfect  validity  to  all  former  marriages. 

The  transaction  may  or  may  not  be  considered,  as  in  a  certain 

limited  sense,  contrary  to  public  policy ;  but  it  is  not  one  of  those 

great  points  contrary  to  public  policy,  which  can  never,  under  any 

circumstances,  be  countenanced.     The  tendency  of  the  common  law 

was  the  other  way;  for  when,  by  the  law  of  the  Ecclesiastical 

Courts,  such  marriages  were  liable  to  be  impeached  at  any  time, 

the  common  law  interposed  in  their  favour,  and  declared,  that  after 

the  death  of  either  party  the  marriage  should  be  unimpeachable. 

Then  if  the  statute  law  is  relied  on,  the  position  is  untenable,  for 

the  balanced  enactments  of  the  recent  statute  conclusively  prove, 

than  in  the  opinion  of  the  Legislature  at  least,  the  bearing  of  public 

policy  upon  the  subject  was  not  so  very  strong.    If  the  general 

impropriety  of  the  compromise  is  insisted  upon,  I  must  look  at  all 

the  circumstances  of  the  case  as  they  come  before  me.    Now,  the 

circumstances  are  these  :  this  bill  is  filed  after  the  end  of  Edward 

Westby's  life ;  he  had  lived  for  many  years  after  the  arrangement ; 

it  had  been  acted  on  during  his  life ;  he  had  never  questioned  it. 

[  *524  ]      It  is  not  until  twenty-two  years  have  elapsed,  *since  the  transaction 

took  place,  that  now,  he  being  dead,  his  executor,  who  also  happens 

to  be  his  eldest  son,  comes  forward  to  impeach  it.    A  transaction 

may  be  so  inconsistent  with  public  policy,  that  no  time  can  give 

any  validity  to  it ;  but  I  certainly  did  not  understand  that  it  was 

even  attempted  to  be  argued  that  this  case  was  of  that  nature. 

Counsel  did  not  venture  to  assert  that  this  contract  was  a  malum 

prohibitum  of  so  bad  a  character,  that  the  transaction  never  could 

obtain  validity  by  any  confirmation.    How,  then,  does  the  question 

stand  ?    The  party  who  has  the  immediate  right  to  impeach  the 

transaction,  lies  by  for  twenty  years  without  attempting  to  impeach 
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it ;  he  does  not  repudiate  the  benefit,  and  he  clearly  died  in  the  fall      wbstbt 
persuasion  that  the  contract  was  binding  upon  him.     How  can  this      westby. 
Court,  after  the  lapse  of  twenty-three  years,  disturb  this  arrange- 
ment, when  it  would  be  impossible  to  replace  the  parties  in  their 
original  position,  or  restore  to  them  their  former  rights  ?    Now, 
when  they  desire  to  impeach  this  agreement,  Edward  Westby  is 
dead  ;  and,  therefore  (independently  of  the  statute),  all  objection  to 
the  validity  of  his  marriage  is  gone ;  it  must  be  looked  upon  as  a 
perfectly  valid  marriage,  and  the  children,  the  issue  of  it,  are 
legitimate.     The  law  not  only  did  not  itself  impeach  the  marriage, 
but  provided  that  now  nobody  could  impeach  or  affect  its  validity ; 
and  yet  this  Court  is  asked  to  set  aside  this  contract  as  against 
public  policy.    But  public  policy  operated  in  two  ways,  it  was  part 
of  the  public  policy  to  prevent  the  avoidance  or  annulling  of  such 
marriages,  after  a  certain  period  ;  that  period  has  now  elapsed,  and 
these  parties  ought  to  have  come  sooner.    Public  policy  thought  fit 
to  leave  it  to  chance,  whether  such  a  marriage  should  or  should 
not  be  avoided  in  the  life-time  of  both  parties,  but  public  policy 
also  provided  that  unless  the  avoidance  was  *effected  during  the       [  •625  ] 
life-time  of  both  parties,  the  marriage  should  be  absolutely  unim- 
peachable.   It  was  public  policy  to  discountenance  and  check  the 
celebration  of  such  marriages  ;  it  was  public  policy  to  permit  such 
marriages  to  be  annulled  and  avoided,  if  the  proper  steps  for  that 
purpose  were  taken  within  a  reasonable  time ;  but  it  was  also  public 
policy,  that  after  the  lapse  of  a  particular  time,  such  marriages  should 
be  to  all  purposes  valid.    Edward  Westby  is  dead,  consequently  there 
is  not  now  any  principle  of  public  policy,  upon  which  the  plaintiff 
can  rest  his  case.    Parties  have  thought  proper  to  wait  until  the 
tendency  of  public  policy  is  no  longer  to  avoid,  but  to  support,  this 
marriage,  and  that,  in  all  its  relations  and  consequences. 

There  is  another  point  of  view  in  which  this  case  must  be  con- 
sidered (a  view  which  strongly  inclines  me  to  support  this  arrange- 
ment, if  I  can  possibly  do  so  consistently  with  the  rules  of  this 
Coart),  that  is  to  say,  that  this  was  a  family  arrangement.  Now, 
from  the  case  of  Stapilton  v.  Stapilton  (i),  down  to  the  present  day, 
the  current  of  the  authorities  has  been  uniform,  and  wherever 
doubts  and  disputes  have  arisen  with  regard  to  the  rights  of 
different  members  of  the  same  family  (and  especially,  I  may 
observe,  where  those  doubts  have  related  to  a  question  of  legi- 
timacy), and  fair  compromises  have  been  entered  into,  to  preserve 

(1)  1  Atk.  2. 
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Weptby      the  harmony  and  affection,  or  to  save  the  honour  of  the  family, 

Wbstbt.  those  arrangements  have  been  sustamed  by  this  Court,  albeit 
perhaps  resting  upon  grounds,  which  would  not  have  been  con- 
sidered satisfactory,  if  the  transaction  had  occurred  between  mere 
strangers.    Now,  in  this  point  of  view,  whether  the  legitimacy  of 

r  ^526  ]  Edward  Westby's  sons  *was  struck  at  by  the  common  or  the  statute 
law,  is  perfectly  immaterial ;  for  generally,  if  there  be  a  legitimate 
son  and  an  illegitimate  son,  it  cannot  admit  of  any  doubt,  that 
under  the  state  of  circumstances,  involving  the  honour  and  credit 
of  a  family,  there  may  be  a  compromise  binding  upon  the  legitimate 
son,  by  which  he  agrees  to  give  up  a  particular  part  of  the 
property  to  his  illegitimate  brother ;  and  that  not  of  course  upon 
any  title  in  the  illegitimate  son,  but  simply  upon  the  ground  that 
such  an  arrangement  was  for  the  honour  of  the  family,  and  the 
settlement  of  family  differences,  and  to  avoid  any  question  of  legi- 
timacy. I  have  a  strong  impression  upon  my  mind  that  the 
authorities  do  not  establish  the  propositions,  for  which  the  plaintiff  *s 
counsel  have  contended,  and  certainly  I  am  not  prepared  to  say, 
that  I  think  those  authorities  ought  to  be  extended.  Can  it  be  my 
duty  to  say,  that  it  is  the  policy  of  the  law  to  embitter  the  feelings 
of  families  to  that  extent,  which  would  be  the  necessary  consequence 
of  compelling  a  nephew  to  impeach  the  marriage  of  his  uncle  ?  On 
the  contrary,  I  do  think  it  is  the  policy  of  the  law  to  support  and 
uphold  such  an  arrangement  as  the  present,  entered  into  between 
the  several  members  of  this  family,  by  which  Nicholas  consented  to 
forego  all  proceedings  with  a  view  to  invalidate  the  marriage  of  his 
uncle,  after  the  birth  of  several  children,  the  issue  of  the  marriage, 
and  consented,  not  for  the  sake  of  any  individual  (I  mean  any 
strictly  personal)  benefit,  but  in  order  to  promote  the  interests  of 
his  children.  At  present,  then,  this  does  appear  to  me  to  be  an 
arrangement,  which  may  be  sustained  without  violating  or  transgress- 
ing any  rule  of  law,  always  bearing  in  mind  the  principle,  which  con- 
ferred on  a  person  having  an  interest  in  a  marriage,  a  right  for  the 
sake  of  that  interest  to  impeach  the  marriage.     The  law  required 

[  *-^27  ]  that  he  should  have  an  ^interest  in  the  question,  and  as  a  conse- 
quence of  that  interest,  gave  him  a  permissive  right  to  impugn 
the  validity  of  the  marriage  ;  but  no  law  required,  no  law  imposed 
it  upon  him  as  a  duty,  that  he  should  come  forward  as  a  public 
prosecutor  to  annul  and  punish  the  forbidden  marriage  of  bis 
relative. 
I  do  not  now  finally  decide  this  case ;  I  shall  look  into  the 
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a.uthoritie8  to  which  I  have  been  referred;  but  unless  I  am  com-  Westby 
pielled  by  them  to  decide  the  case  differently,  I  shall  certainly  wjstbt. 
dismiss  this  cross  bill  with  costs. 

The  Lord  Chancellor:  jun^a,  • 

I  have  considered  the  cases  referred  to,  and  as  far  as  they  go, 
I  think  they  are  authorities  for  the  view  which  I  took  at  the  hearing. 
There  is  one  case  not  referred  to  at  the  Bar,  in  which  a  question 
very  similar  to  the  present  was  much  discussed,   I  allude   to 
Fauntleroy's  case;  there  Mr.  Fauntleroy  had  committed  a  felony 
by  forging  a  power  of  attorney,  and  under  this  power  of  attorney 
Government  Stock  was  sold  out,  and  the  produce  applied  to  the 
benefit  of  the  banking  firm,  of  which  he  was  a  partner.     The 
owners  of  the  stock  attempted  to  prove  for  the  value  of  it  against 
the  joint  estate  of  the  firm.    It  was  insisted  that  no  man  could 
recover  under  such  circumstances  where  a  felony  had  been  com- 
mitted, until  the  conviction  of  the  felon,  and  that  at  all  events, 
the  owners  could  not  prove  against  the  estate  of  the  felon,  for 
that  to  do  so  would  be  an  adoption  of  the  felony.     That  case 
was  argued  more  severely  than  any  I  can  remember:  I  argued 
it  myself  several  times,  and  on  each  occasion  it  was  insisted 
that  the  party  could  not  ^proceed  against  the  estate  of  the  felon.      [  *528  ] 
The   case  first  came  on  at  law  under  the    name  of   Stone  \. 
Marsh  (i),  and  there  the  Court  of  Queen's  Bench  were  of  opinion 
that  the  owners  might  prove  against  the  estate,  and  it  was  not 
denied  that  after  conviction  an  action  might  be  maintained.    Lord 
Tenterden    says  (2),    ''it    was    contended    that    the    maxim    of 
ratifying  a  precedent  unauthorized  act,  and  taking  the  benefit 
of  it,  cannot  apply  to  a  void  or  felonious  act ;   and  that  here 
the  plaintiffs  were  seeking  to  ratify  the  felonious  act  of  H.  F., 
and  were  making  that  act  the  ground  of  their  demand.    In  this 
latter    assertion  lies  the  fallacy  of    the    defendant's    argument. 
The  assertion  is  incorrect  in  fact;  the  plaintiffs  do  not  seek  to 
ratify  the  felonious  act;  they  do  not  make  that  act  the  ground 
of  their  demand."    And  in  the  preceding  page  (3)  he  observes,  "  the 
rule  is  founded  on  a  principle  of  public  policy,  and  where  the 
public  policy  ceases  to  operate,  the  rule  shall  cease  also."     The 
case  then  came  before  the  Bankrupt  Court  in  Ex  parte  Bolland  (4), 
and  Lord  Lyndhuest  says,   "I  agree  with  the  court  of  law  in 

(I)  30  B.  E.  420  (6  B.  &  C.  551).  (3)  30  B.  B.  430  (6  B.  &  C.  564). 

I'l)  30  B.  E.  431  (5  B.  &  C.  565).  (4)  1  Mont.  &  M*Ar.  315,  395. 
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Westbx  considering  it  a  mere  fallacy  to  say,  that  by  adopting  these  acts 
westby.  the  parties  are,  in  effect,  ratifying  a  felonious  act."  The  case 
afterwards  was  brought  under  the  consideration  of  the  Hoase 
of  Lords,  and  is  reported  under  the  name  of  Marnh  v.  Keatin/f  (i), 
and  there  the  same  point  was  decided.  These  decisions  only  bear 
upon  the  present  case  by  way  of  analogy.  They  show  that  a 
principle  of  public  policy  will  not  always  be  carried  through  to  every 
possible  consequence,  and  illustrating  the  doctrine,  that  a  general 
principle  of  public  policy  varies  under  circumstances,  corroborate 
my  former  view  of  the  present  question.  This  was  an  o£fence 
[  *529  ]  not  punishable  at  common  law.  In  this  case  "^the  com^mission 
of  it  interfered  with  the  rights  of  property.  A  particular  remedy, 
a  civil  one,  was  provided  by  the  law  for  the  party  having  an 
interest,  and  no  other  person  could  institute  a  proceeding,  having 
for  its  immediate  object  the  avoidance  of  the  marriage.  No  one 
was  bound  by  law  to  take  steps  to  set  aside  the  marriage,  and 
and  if  no  one  did  set  it  aside  whilst  both  parties  were  living,  the 
law  rendered  the  marriage  unassailable.  The  law,  therefore,  was 
one  with  a  double  aspect.  The  marriage  having  been  solemnized 
and  issue  bom,  I  cannot  say  that  it  was  against  the  policy  of 
the  law  to  let  the  Act  of  the  Legislature  work  its  own  parpoee. 
A  contract  by  a  man,  not  having  an  interest,  to  abstain  from 
proceedings  to  punish  the  incest,  would  stand  upon  grounds 
wholly  different;  the  Court  would  without  diflSculty  have  set 
aside  such  a  contract.  Here  there  was  no  contrivance  to  prevent 
any  other  person  from  enforcing  the  law.  The  act  was  a  reason- 
able one  to  save  the  honour  of  the  family,  and  it  was  strictly  a 
family  transaction,  and  not  a  mere  bargain  between  two 
individuals.  Each  parent  was  protecting  the  interest  of  his 
children  and  not  bargaining  for  his  own.  The  fluctuations  in  the 
law  indicate  how  little  it  could  be  deemed  a  settled  maxim  of 
public  policy,  that  such  a  marriage  should  be  impeached;  the 
Legislature  would,  itself,  at  a  later  period,  have  rendered  this 
very  marriage  valid,  which  the  other  members  of  the  family 
had  simply  engaged  not  to  disturb.  I  think,  therefore,  that  my 
original  impression  was  the  correct  one;  I  think  also,  that  the 
long  acquiescence  in  the  arrangement  by  Edward  precludes  his 
personal  representative  from  seeking  to  impeach  it,  now  that 
Edward  and  his  family  have  had  all  the  advantages  which 
could  be  derived  from  it.  I  am  bound  to  believe,  that  Edward 
(1)  37  B.  R.  "to  (2  CI.  &  Fin.  260). 
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himself   would  never  have  sought   to  impeach  the   transaction;  Westby 

and  after  an  acquiescence  in  it  by  *Edward  during  his  life,   a  wr/tby. 

period  of  twenty  years,  I  think  it  was  too  late  for  his  personal  [  •o3o  ] 
representative  to  file  this  bill ;  therefore  it  must  be 

Dismissed  with  costs. 


In  re  HENNESSY,  a  Bankrupt.  i842. 

JUHS  1 1. 

(2  Dr.  &  War.  555—566;  1  Con.  &  L.  559.)  , 


[  555  ] 


H.  being  a  trader,  and  the  local  agent  of  an  Insurance  Company,  whose  ^^g^^^^^^^ 
head  office  was  in  Dublin,  effected  two  policies  of  insurance  with  the  j^q    * 

Company  upon  his  own  life,  and  subsequently  assigned  these  policies  over 
to  a  banking  firm,  to  which  he  was  largely  indebted.  At  the  time  of  the 
assignments  respectively,  a  formal  notice  of  the  fact  was  given  to  him  as 
agent  of  the  Company.  II.  subsequently  became  bankrupt,  and  afterwards 
died.  On  a  contest  between  the  assignee  of  the  policies,  and  the  general 
body  of  creditors :  Held,  that  the  notice  was  insufficient,  the  transaction 
being  a  Dublin  one,  there  being  nothing  on  the  face  of  the  policies  to  show 
that  they  were  effected  in  the  place  for  which  H.  was  agent. 

Semblet  when  the  agent  and  assignor  are  the  same  person,  notice  to  the 
agent  is  not  sufficient. 

This  case  came  before  the  Court,  upon  a  petition  of  appeal  from 
the  decision  of  Mr.  Commissioner  Macan. 

It  appeared  that  the  bankrupt,  David  Hennessy,  in  the  year 
1889,  was  a  trader  resident  in  the  city  of  Cork,  and  held  the  office 
of  local  agent  to  the  Caledonian  Insurance  ^Company ;  that  some  [  *556  ] 
time  previous  to  that  year,  having  become  indebted  to  the  branch 
of  the  National  Bank  at  Cork,  in  the  sum  of  4,600{.,  in  order  to 
secure  the  payment  of  the  same,  amongst  other  securities,  he 
proposed  to  assign  to  the  directors,  four  policies  of  insurance,  one 
of  which,  amounting  to  the  sum  of  5002.,  had  been  effected  with  the 
Caledonian  Insurance  Company  upon  the  life  of  the  said  Hennessy ; 
and  that  accordingly,  by  indenture  bearing  date  the  11th  of  April, 
1889,  he  assigned  unto  James  Boche  and  John  Beynolds,  as  trustees 
of  the  said  Bank,  the  said  several  policies  of  insurance,  and  also 
handed  over  the  policies  themselves  to  the  said  trustees.  At  the 
same  time,  and  immediately  after  the  execution  of  the  said  deed, 
Reynolds,  who  was  the  principal  agent  and  inspector  of  the  Bank, 
addressed  Hennessy  thus :  ''As  you  are  agent  to  the  Caledonian 
Insurance  Company,  take  notice,  that  the  Bank  is  now  the  assignee 
and  holder  of  these  policies  ;  "  to  which  Hennessy  replied,  that  he 
would  do  so,  and  that  a  written  notice  was  not  necesary. 

Hennessy  being  still  largely  indebted  to  the    Bank,  effected 


812  1842.     CH.  (IR.)     2  DR.  &  WAR.  566—558.  [b^r. 

In  re  another  policy  upon  his  life  with  the  same  Insarance  Company, 
HBNKB88Y.  j^^  j  gQOZ. ;  and  by  deed  of  the  10th  of  December,  1889,  he 
assigned  this  last-mentioned  policy  to  Mr.  Thomas  Rowan,  the 
then  manager  of  the  National  Bank  at  Cork ;  and  this  deed  and 
the  policy  were  delivered  over  to  Roche,  one  of  the  directors  of 
said  Bank ;  and  on  the  latter  occasion,  the  solicitor  for  the  Bank 
desired  Hennessy  to  take  notice,  that  the  policy  had  been  assigned, 
remarking,  that  the  Insurance  Company  had  notice  of  the  assign* 
ment  through  him. 

On  the  14th  of  December,  1840,  a  commission  of  bankruptcy 
[  *557  ]  ^issued  against  Hennessy,  and  shortly  afterwards  Hennessy  died ; 
and  upon  his  death,  his  assignee  claimed  the  two  policies  of 
insurance,  upon  the  ground  that  no  sufficient  notice  of  the  assign- 
ments or  either  of  them  had  been  given  by  the  Bank  to  the 
Insurance  Company. 

The  case  was  argued  before  Mr.  Commissioner  Macan,  and  on 
the  6th  of  June,  1842,  he  decided  against  the  Bank,  and  in  favour 
of  the  general  creditors,  upon  the  insufficiency  of  the  notice.  From 
that  order  the  present  appeal  was  brought. 

The  deposition  of  Mr.  Christopher  Eiffe,  which  is  referred  to  in 
the  judgment  of  the  Lobd Chancellor,  was  in  substance  as  follows: 
He  stated  that  he  was  the  manager  for  Ireland,  of  the  Caledonian 
Insurance  Company,  which  was  a  Scotch  Insurance  Company, 
having  their  principal  place  of  business  in  Edinburgh ;  that  all  the 
sub-agents  for  the  said  Company  were  appointed  by  him,  and  gave 
security  to  him  for  the  performance  of  their  duties,  and  that  he 
was  responsible  for  their  acts  to  the  Company;  that  these  sub- 
agents  were  bound  to  communicate  with  him,  on  matters  of  basiness 
connected  with  the  Company,  and  were  in  the  habit  of  com- 
municating with  him,  and  not  wit^  the  Company ;  that  he  had 
appointed  Hennessy  as  his  sub-agent;  that  upon  all  matters  of 
business,  Hennessy  had  always  communicated  with  him,  and  never^ 
to  his  knowledge  or  belief,  with  the  Company ;  that  he  had  no 
notice  whatsoever  of  the  assignments  until  the  month  of  April, 
1841,  when  the  two  deeds  were  brought  to  his  office  by  Mr.  Hartnet, 
on  the  part  of  the  Bank,  up  to  which  time,  neither  he  nor  the  said 
Company,  according  to  his  belief,  had  any  notice  or  intimation 
[  *558  ]  whatsoever  of  the  said  assignments,  or  ^either  of  them  ;  ''  and  that 
from  the  1st  of  February,  1889,  no  notice  of  any  assignments  was 
transmitted  to  deponent^s  office  by  said  Hennessy,  in  consequence 
of  the  directions,  which  deponent  had  given  on  said  day.*' 
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Mr.  Moore,  and  Mr.  Monahan,  for  the  National  Bank.    *    *    *         In  re 

Hennessy. 

Mr.  Pigoty  and  Mr.   John  D.  Fitzgerald,  in  support  of  the       [  559  ] 
order.     *    *    ♦ 

[The  arguments  of  counsel,  and  the  cases  cited  by  them,  so  far  as 
material  to  the  following  judgment,  are  sufGiciently  stated  therein.] 

The  Lord  Chancellor  :  [  s^H 

A  similar  case  to  the  present  is  not  likely  again  to  occur.    The 
rule  is  perfectly  settled,  although  1  do  not  quite  understand  all  the 
principles,   upon    which    the    cases    have    proceeded.     Notice    is 
necessary  (to  whom  may  be  a  question),  to  take  choses  in  action 
and  property  of  this  description,  out  of  the  order  and  disposition  of 
the  trader  (I).     The  cases  do  not  go  very  far.    In  the  case  before 
Lord  Lyndhurst(2),  notice  had  been  given  to  only  one  of  the 
trustees  of  the  property,  which  had  been  pledged  by  the  trader,  the 
cestui  que  *trust,  to  the  creditor,  and  that  only  casually ;  it  was      [  *562  ] 
perhaps  not  intended  to  be  a  notice,  yet  as  the  trustee  was  made 
acquainted  with  the  fact,  it  was  held  indifferent  whether  it  was 
given  formally  or  not.     In  Gardner  v.  La^hlan{s),  notice  to  the 
party,  by  whom  the  immediate  payment  was  to  be  made,  was 
considered  to  be  sufficient.     The  broker  was  the  only  person  with 
whom  the  contract  was  made  by  the  Navy  Commissioners;  the 
money  was  to  be  paid  to  him,  and,  therefore,  notice  to  him  was 
quite  right.     There  is  more  difficulty  about  the  case  of  Ex  parte 
Waitlnnan  (4) ;  there  the  bankrupt  being  indebted  to  his  bankers, 
Messrs.  Williams,  Deacon  &  Co.,  deposited  with  them  a  policy  of 
insurance  of  the  Guardian  Assurance  Company.     The  bankrupt 
being  one  of  the  directors  of  the  Company,  and  Williams,  one  of 
the  bankers,  being  one  of  the  auditors,  it  was  considered  unneces- 
sary to  give  to  the  Company  a  formal  notice  of  the  claim  of  the 
bankers  to  the  policy  :  and  Erskine,  Ch.  J.,  says,  "  I  am  of  opinion 
that  there  is  sufficient  evidence  of  the  fact  of  the  office  having  had 
notice  of  the  claim  of  Messrs.  Williams,  Deacon  &  Co.,  to  the  policy 
in  question.    It  was  superfluous  to  give  a  specific  and  formal  notice, 
where  one  of  the  directors  and  the  auditors  of  the  Company  were 

(1)  The  order  and  disposition  clause  after  he  had  parted  with  the  possession 

in  bankruptcy  no  longer  appUes  to  of  the  policy. — O.  A.  S. 
policies  of  insurance,   and  it  is  not  (2)  Smith  v.  Smith,  39  B.  E.  762  (2 

dear  how,  under  the  old  law  of  bank-  Or.  &  M.  231). 

niptcy,  a  policy  could  be  said  to  be  in  (3)  42  R.  E.  124  (4  My.  &  Cr.  129). 

the  oi'der  and  disposition  ol  an  owner  (4)  4  Deac.  &  C.  412. 
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inro  both  cognizant  of  the  fact."  That  certainly  bears  more  closely 
upon  the  present  case,  than  any  other  that  has  been  cited ;  bat 
there  is  considerable  difficulty  in  this  way  of  viewing  the  qaestion ; 
because,  if  the  object  is  to  give  notice  to  the  person,  who  has  to 
pay  the  money,  so  as  to  strip  the  trader  of  all  appearance  of 
ownership,  that  is  not  the  best  way  of  effectmg  the  object.  The 
circumstance,  that  it  was  one  of  the  directors,  who  was  pledging 

[  *o63  ]  his  own  policy,  made  it  *not  likely  that  he  would  communicate  the 
fact  of  the  deposit  to  the  general  body ;  and  I  apprehend  that  it  is 
not  necessary  to  ask  each  director  of  the  Company  if  notice  has 
been  received;  for  if  that  were  the  rule,  a  creditor  might  be 
obliged  to  go  half  round  the  kingdom,  to  discover  whether  notice 
had  been  given  or  not.  Therefore,  the  rule  was  established,  that 
notice  may  be  given  to  an  officer,  who  represents  the  Company, 
and  the  effect  of  the  notice  thus  received  by  that  officer,  is  sufficient 
to  bind  the  Company,  even  though  not  communicated  to  them. 
The  circumstance,  that  one  of  the  depositories  of  the  notice  in 
Ex  parte  Wcdthnan,  was  an  auditor  of  the  Company,  can  scarcely 
be  considered  of  importance.  An  auditor  is  not  an  officer  to 
represent  the  Company  in  respect  of  their  dealings.  Could  his  act 
bind  them?  Would  he  have  been  the  proper  person,  to  whom 
notice  of  a  deposit  like  this  should  be  given  ?    I  apprehend  not. 

In  this  case  Hennessy  was  the  local  agent  of  the  Caledonian 
Insurance  Company  in  Cork.  There  was  a  head  office  of  the 
Company  in  Dublin,  under  the  management  of  Mr.  Eiffe.  This 
gentleman  states  in  his  deposition,  that  the  local  agents  were  in 
point  of  fact  his  agents ;  and  were  bound  to  transmit  all  information 
on  matters  of  business  connected  with  the  Company  to  his  office ; 
that  they  did  not  communicate  with  the  said  Company ;  and  that 
he  had  only  known  one  or  two  instances  where  any  of  these  agents 
did  so ;  that  he  was  responsible  for  all  the  arrangements  made  by 
them.  Eiffe,  as  I  understand  the  case,  was  the  general  agent  for 
all  Ireland ;  he  appointed  whom  he  thought  fit  for  the  different 
places ;  they  were  answerable  to  him ;  he  represented  the  Company* 

[  *&BA  ]  in  this  country,  and  was  alone  *re8ponsible  to  the  Company  in  Scot- 
land for  the  acts  of  the  sub-agents  here.  Hennessy  had  effected 
two  policies  on  his  own  life.  There  is  nothing  whatever  on  the 
face  of  these  policies,  to  show  that  they  were  effected  in  Cork.  I 
must  draw  reasonable  inferences,  and  I  therefore  infer,  that  the 
transaction  was  o^  ^  Ht,  which  has  been 

stated ;  that  it  w  o  in  Cork,  but  in 
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Dublin,  between  the  principal  agent  there,  and  Hennessy,  as  a        in  ru 

private  individual  in  Cork.    I  mast  presume,  that  the  transaction 

livas  regularly  completed,  and  that  Hennessy  was  not  allowed  by 

the  principal  agent  of  the  Company  to  insure  his  own  life  at  Cork, 

^'ithout  communicating  with  the  head  oflSce  in  Dublin.    It  would 

liave  been  a  mere  farce  for  Hennessy  to  have  entered  into  an  inquiry 

Avith  himself,  as  agent  for  the  Company,  and  as  such  agent  to  have 

satisfied  himself  as  to  the  goodness  of  his  own  life.    I  consider  this, 

therefore,  to  be  a  Dublin  transaction,  at  the  principal  ofSce.     Now 

that  being  the  case,  what  is  there  to  authorize  a  notice  at  Cork.    I 

could  not  hold,  independently  of  the  peculiar  character  which  the 

bankrupt  filled,  that  a  notice  served  in  Cork  would  have  been 

Bufiicient ;  such  a  notice  could  only  avail  in  the  case  of  a  Cork 

transaction.     That,  therefore,  disposes  of  the  case  altogether :  and 

here  I  may  observe,  that  if  the  Company,  in  order  to  avoid  being 

embarrassed  by  notices,  give  directions,  that  notices  served  on  their 

agents  should  not  be  forwarded  to  them,  they  will  in  the  end  find 

that  they  are  embarrassing  themselves,  for  any  notice  properly 

served  on  any  of  their  agents  will  bind  them ;  and  if,  under  such 

circumstances,  they  pay  the  amount  of  the  insurance,  without  regard 

to  the  transfer,  they  will  be  compelled  by  law  to  pay  it  over  again. 

I  think  it  unnecessary  to  decide  the  principal  question  raised  [  565  ] 
here ;  but  I  must  say,  I  think  there  is  great  weight  in  the  opinion 
of  the  Bankrupt  Court :  for  if  the  principle  of  law  is,  that  by  notice 
to  the,  party,  who  is  to  pay  the  money,  you  are  to  strip  the  trader 
of  all  appearance  of  ownership,  so  that  all  the  world  may  know 
how  he  stands  as  to  that  security,  then  the  service  of  a  notice  upon 
Hennessy,  as  the  agent  of  the  Company,  would  not  answer  that 
purpose ;  and  in  fact,  the  argument  must  go  to  this  extent,  that 
Hennessy,  being  both  agent  and  assignor  at  the  same  time,  it  was 
not  necessary  to  give  any  notice.  If  the  object  be  to  deprive  the 
party  of  all  power  of  dealing  with  the  property,  so  that  it  may  be 
put  out  of  his  order  and  disposition,  is  that  likely  to  be  effectuated 
in  this  way  ?  Is  Hennessy,  after  he  has  insured  his  own  life,  to  be 
permitted,  without  any  notice  to  assign  the  policies,  because  he  is 
local  agent  ?  Is  it  reasonable  to  suppose,  that  any  notice  would 
ever  have  been  given  by  him  to  the  head  oflSce  ?  The  moment  he 
gave  such  notice,  the  manager  or  directors  might  say,  we  think  you  an 
embarrassed  man,  and  we  shall  therefore  remove  you  from  the  agency. 
The  case  of  notice  to  an  agent  to  bind  the  principal  is  entirely 
different  from  the  question  which  is  raised  here.    In  such  a  case, 
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In  re        notice,  when  in  the  same  transaction,  will  bind  the  principal,  who 

IIkmnkhsv 

is  the  purchaser ;  but  here,  on  the  contrary,  the  notice  comes  from 

the  purchaser,  and  to  the  party,  who  has  made  the  assignment, 

upon  the  ground  that  he  is  agent  for  those,  who  are  liable  to  make 

the  payment.    The  distinction  between  the  cases  is  plain.     The 

notice  here,  of  course,  never  reached  the  Company.    I  should,  I 

think,  have  come  to  the  same  conclusion,  upon  this  second  ground, 

[  *o66  ]      *as  the  Court  below  did  ;  but  I  am  not  called  upon  to  decide  that 

question.    On  the  first  ground,  therefore,  I  affirm  the  order. 


IN   THE   QUEEN'S   BENCH. 
mi.  FIGG  V.  WEDDERBDRNE  (1). 

^'^^'  (11  L.  J.  Q.  B.  45—47 ;  S.  C.  6  Jur.  218.) 

Bail  Court.  Infancy— Evidence,  Hearsay. 

[  4o  ]  Qucere — ^Whether  to  support  a  plea  of  infancy,  declarations  by  the  defen- 

dant's father,  (since  deceased,)  as  to  His  son's  age,  are  admissible  in  evidence. 
/Semi/c— Per  Pattbson,  J.  :  They  are  not. 

Assumpsit  for  the  hire  of  a  horse  and  gig. 

Pleas :  First,  non  assumpsit ;  secondly,  infancy  at  the  time  of 
the  promise.    Issue  thereon. 

At  the  trial,  before  the  under-sheriff  of  Oxfordshire,  July  10, 
1841,  in  support  of  the  plea  of  infancy,  two  letters  were  tendered 
in  evidence,  written  in  1885,  by  the  father  of  the  defendant,  (since 
deceased,)  to  a  gentleman  whom  he  wished  to  engage  as  tutor  for 
the  defendant,  which  letters  stated  the  exact  age  of  the  defendant, 
and  showed  him  to  have  been  a  minor  at  the  time  of  the  contract, 
upon  which  the  action  was  brought.  The  plaintiff 's  counsel 
objected,  that  these  letters  were  inadmissible,  as  hearsay  only.  The 
objection  was  overruled  by  the  under-sheriff,  and  the  letters  were 
read.  No  evidence  was  offered  on  the  part  of  the  plaintiff  to 
contradict  them,  but  the  jury  notwithstanding  found  their  verdict 
for  the  plaintiff,  damages  5Z.  18s. 

V.  Lee,  in  this  Term,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds  of  surprise,  *  *  and  also  that  the  verdict  was 
perverse,  and  contrary  to  evidence. 

Pigott  showed  cause : 
The  letters  in  question  were  improperly  received  in  evidence,  and 

(1)  Uuint$  V.  Gulhrie  (1884)  13  Q.  B.  Div.  818,  823,  830. 
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therefore  the  verdict,  though  found  contrary  to  such  evidence,  will        fioo 
not  be  set  aside  on  that  account.     The  better  opinion  seems  to  be,     wbddbr- 
that  such  evidence  would  not  be  admissible,  even  in  the  strictest      *^*^'*- 
question  of  pedigree.    Upon  this  point  he  cited  Herbert  v.  Tuckal  (i) , 
Roe   d.  Brune  v.  RawUngs  (2),   Higham  v.  Ridgway  (a),  Doe  d. 
Johnson  v.  Lord  Pembroke  (4),  Rex  v.  Erisu^ell  (6),  Monkton  v. 
The  Attorney 'General  (6),  and  Kidney  v.  Cockhivrn  (7).     This,  how- 
ever, was  not  a  question  of  pedigree,  and  there  can  be  no  necessity 
for  extending  the  rule  against  the  admissibility  of  hearsay  evidence, 
to  a  case  where  the  fact  to  be  proved  was  of  such  recent  occurrence, 
and  admitted  of  the  ordinary  and  more  satisfactory  proof.    The 
letters  in  question  were  not  entries,  or  declarations  made  against 
the  interest  of  the  party,  for  the  defendant's  father  might  have 
suppressed  his  son's  age  to  induce  the  person  to  whom  he  was  writing 
to  take  him  as  a  pupil  on  lower  terms.    They  do  not,  therefore,  come 
within  the  rule  in  Higham  v.  Ridgivay,  and  Whitelocke  v.  Baker  (8). 

F.  Lee,  in  support  of  the  rule,  contended,  that  in  most  of  the 
cases  cited,  similar  evidence  had  been  received,  but  relied  principally 
on  the  defendant's  having  had  no  notice  of  trial,  as  hereafter  stated. 

Cur.  adv.  wit. 

Pattbson,  J.,  on  a  subsequent  day,  (November  24th,)  [after  dealing 
with  the  question  of  want  of  notice  of  trial,  said :] 

Upon  the  trial,  he  [the  defendant's  attorney]  gave  in  evidence  [  46  ] 
two  written  declarations,  made  by  the  defendant's  father,  as  to  the 
infancy  of  his  son.  Now,  this  evidence  was  clear  and  decisive,  and 
upon  it  I  think  the  jury  ought  to  have  found  their  verdict  for  the 
defendant.  I  cannot  think  that  any  jury  are  justified  in  finding  a 
verdict  directly  contrary  to  uncontradicted  evidence,  upon  the  truth 
of  which  no  suspicion  has  been  thrown.  The  declaration  of  the 
defendant's  father  was  a  very  natural  one,  not  made  for  the  purposes 
of  the  cause ;  indeed,  made  long  before  any  such  action  could  have 
been  thought  of,  in  letters  to  a  friend  upon  other  subjects.  This, 
however,  was  an  action  brought  by  a  tradesman  for  goods  supplied 
to  an  infant,  and  the  jury  thought  proper,  in  the  teeth  of  this 
evidence,  to  find  their  verdict  for  the  plaintiff.  I  should  say,  there- 
fore, this  verdict  ought  to  be  set  aside,  as  perversely  contrary  to 

(1)  Sir  J.  Eay.  84.  (5)  3  T.  E.  707. 

(2)  8  B.  B.  632  (7  East,  290).  (6)  34  B.  B.  38  (2  Buss.  &  My.  147). 

(3)  10  B.  B.  235  (10  East,  109).  (7)  34  B.  B.  47  (2  Buss.  &  My.  167). 

(4)  11  B.  B.  260  (11  East,  504).  (8)  9  B.  B.  216  (13  Yes.  514). 
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the  evidence.  But  the  answer  of  the  plaintiff  to  this  is,  that  be 
objected  at  the  trial  to  the  reception  of  this  evidence  as  hearsay 
only,  and  therefore  inadmissible.  The  question  then  arises,  is  this 
evidence  of  the  infancy  of  the  defendant  or  not  ?  I  confess  I  have 
a  strong  opinion  that  it  was  not  receivable.  But  the  cases  upon  this 
subject  are  conflicting.  In  Kidney  v.  Cockbum,  which  was  an  issue 
from  the  Court  of  Chancery,  Tindal,  Ch.  J.,  rejected  the  declarations 
of  deceased  persons,  tendered  as  evidence  to  prove  the  ages  of  the 
persons  to  whom  they  referred,  but  when  this  case  came  before 
the  Lord  Chancellor  (Brougham),  he  differed  in  opinion  from  the 
Lord  Chief  Justice.  He  thought  such  declarations  admissible, 
and  stated,  that  in  that  opinion  Park,  J.  and  Littlbdalb,  J. 
concurred :  and  he  directed  another  issue  to  be  tried,  in  which 
the  question  would  have  again  arisen.  The  parties  to  that  suit, 
however,  compromised  the  matter,  so  that  that  case  cannot  be 
considered  an  authority  on  either  side.  But  there  are  cases  in 
which  such  declarations  have  been  received  as  evidence.  It  seems 
to  have  been  admitted  by  all  the  Judges,  in  Rex  v.  ErisweU,  that 
they  would  be  receivable  in  a  case  of  pedigree,  though  they  differed 
in  their  judgment  in  that  case  upon  other  grounds.  This  matter  is, 
therefore,  so  undecided,  that  if  the  question  in  the  present  case 
turned  wholly  upon  this  point,  I  should  wish  the  case  to  be  argued 
before  the  full  Court,  in  order  that  it  might  receive  a  formal 
decision.    *    *     * 

RtUe  absolute,  upon  payment  of  costs. 


1841. 
JViw.  22. 

[58] 


IN  THE  COURT  OF  COMMON  PLEAS. 


URSULE    LE    NORMAND    t*.    The    PRINCE    of 
CAPUA  (1). 

(11  L.  J.  C.  P.  58 ;  S.  a  6  Jur.  64.) 

Costs,  security  for — ^Foreigner. 

A  foreigner,  whose  ordinary  domicile  was  in  France,  but  who  had  an 
establishment  in  London,  which  she  occasionally  visited,  brought  an  actaon 
for  goods  sold,  amounting  to  9G7/.,  560/.  of  which  the  defendant  admitted 
to  be  due ;  the  Court  directed,  that  upon  payment  of  that  sum  into  Court, 
a  portion  of  it  should  be  retained  as  security  for  the  costs  of  the  action. 

Wilde,  Serjt.  obtained  a  rale,  calling  upon  the  plaintiff  to  show 
cause  why  all  proceedings  in  the  action  should  not  be  stayed,  until 


(1)  E.  S.  0.  Ord.  LXV.  rr.  6,  6  a. 
[This  case  is  not  cited  in  the  Annual 


Practice,  but  appears  to  be  almost  the 
only  authority  on  the  point.— F.  P.] 
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tlie  plaintiff  gave  security  for  costs.     From  the  aflBdavit  of  the  LeNormand 
defendant's  attorney,  it  appeared,  that  the  action  was  brought  to        the 
recover  9671.  for  goods  sold  and  delivered,  of  which   sum  the    ^catua^^ 
defendant    admitted    that  560Z.,  and  no  more,   was  due.      The 
plaintiff,  who  is  a  foreigner,  resided  almost  wholly  in  France,  but 
liad  an  establishment  in  George  Street,  Hanover  Square.     Upon 
inquiry  at  that  place,  the  defendant's  attorney  was  informed  that 
the  plaintiff  was  in  Paris,  and  was  not  expected  in  England  for  a 
month.     It  was  also  shown,  that  on  the  8th  of  July,  the  plaintiff, 
then  in  England,  had  written  a  letter,  stating  that  she  had  been 
obliged  to  give  up  her  books  to  her  creditors,  and  that  she  was  on 
the  brink  of  ruin. 

Channelly  Serjt.  showed  cause  against  the  rule,  and  produced 
affidavits,  from  which  it  appeared,  that  though  the  plaintiff's 
ordinary  domicile  was  in  Paris,  yet  in  the  months  of  May,  July, 
and  September  last,  she  was  in  England,  residing  in  George  Street, 
Hanover  Square,  and  conducting  her  business  there ;  that  she  had 
paid  6002.  for  the  assignment  of  the  lease  of  the  house,  and  a  rent 
of  2402.  per  annum  for  it,  and  that  it  was  insured  for  2,400Z. 
Under  these  circumstances,  there  could  be  no  intention  on  her  part 
to  abscond,  and  no  necessity  therefore  for  this  application. 

WUde,  Serjt.,  in  support  of  the  rule,  urged,  that  a  foreigner 
not  actually  domiciled  in  this  country,  was  bound  to  give  security 
for  costs:  Naylor  v.  Joseph  (i),  Oliva  v.  Johnsmi  (2). 

Per  Curiam  : 

The  defendant  admits  560/.  to  be  due  from  him  to  the  plaintiff. 
Upon  his  paying  that  sum  into  Court,  let  such  portion  of  it  as  the 
Master  shall  think  fit,  be  retained  as  security  for  the  defendant's 
costs,  if  he  succeed  in  the  action  as  to  the  remainder  of  the  sum 
claimed. 

Rule  accordingly* 

(1)  10  Moore,  522;   .S.  C,  3  L.  J.  (2)  5  B.  &  Aid.  908. 

C.  P.  207. 
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1842.  AVELETT  V.  GODDAED. 

Jan.  14. 
(11  L.J.  C.  P.  123.) 

L  ^^    J  Arbitration — ^Award,  where  final. 

A  finding  by  an  arbitrator,  leading  by  neceesary  inference  to  thedecuaon 
of  the  issues  in  the  cause,  is  sufficient,  though  there  be  no  express  direction 
for  which  party  one  of  the  issues  shall  be  entered. 

Debt  for  300Z. 

Pleas :  first,  never  indebted ;  second,  payment ;  third,  set-off. 

The  action  was  referred  to  an  arbitrator,  who,  in  Noyember 
1841,  made  his  award  as  follows :  ''  As  to  the  first  issue,  I  find  that 
the  defendant  was  indebted  to  the  plaintiff  in  108/.  Is.  in  manner 
and  form,  &c. ;  as  to  the  second  issue,  that  the  defendant  did  not 
pay  to  the  plaintiff  the  said  money  in  the  second  plea  mentioned, 
&c. ;  as  to  the  third  issue,  I  find  that  the  plaintiff  was  indebted  to 
the  defendant  in  the  sum  of  105Z.  6^.  lid.;  and  I  do  order  and 
award,  that  the  debt  due  from  the  defendant  to  the  plaintiff,  as 
found  by  my  verdict,  upon  the  first  issue,  be  reduced  to  the  sum  of 
91.  Os.  Id.,  and  the  damages  to  1«.** 

Shee,  Serjt.  moved  for  a  rule,  calling  upon  the  defendant  to 
show  cause  why  the  verdict  found  by  the  arbitrator  should  not 
stand,  and  all  the  issues  be  entered  for  the  plaintiff.  It  appeared, 
that  the  Master  had  upon  taxation  declined  to  tax  the  costs  upon 
the  last  plea  for  the  plaintiff,  alleging  that  it  was  found  for  the 
defendant. 

(TiNDAL,  Ch.  J. :  The  issue  is  substantially  found  for  the 
plaintiff,  and,  after  this  intimation,  the  Master  will  tax  the  costs 
for  the  plaintiff  upon  all  the  issues,  without  putting  the  parties  to 
the  expense  of  a  rule.) 

ChanneU,  Serjt.  now  moved,  on  behalf  of  the  defendant,  for  a 
rule  to  show  cause  why  the  award  should  not  be  set  aside,  upon 
the  ground  that  there  was  no  finding  by  the  arbitrator  upon  the 
third  issue,  and  therefore  the  award  was  not  final.  He  admitted 
that  if  upon  the  facts  the  arbitrator  had  directed  the  plea  of  set-off 
should  be  found  for  the  defendant,  such  finding  would  have  been 
bad :  Moore  v.  Butlin  (i). 

Sed  per  Curiam — after  referring  to  Tnck  v.  Tuck  (2) : 
All  the  issues  were  virtually  found  for  the  plaintiff,  and  the 

(1)  7  Ad.  &  El.  595 ;   S,  C\  7  L.  J.  (2)  5  M.  &  W.   109;  S.  f.  H  L.  J. 

(N.  S.)  Q.  B.  20.  (N.  S.)  Exch.  165. 
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iirection  was  merely  a  direction  to  the  Master  how  to  enter  the     avelett 
verdict.     A  finding  by  an  arbitrator  leading  by  necessary  inference     goddabd. 
to  the  decision  of  the  issue,  is  sufficient.     There  have  been  several 
cases  to  that  effect  (i). 

Rule  refused. 


EUM8EY  V.  WEBB.  m2. 

(11  L.  J.  C.  P.  129—130;  S.  C.  (at  N.  P.)  Car.  &  M.  104.)  Jan^J. 

Action  on  the  case — Slander — Pleading — Evidence.  [  120  ] 

In  an  action  on  the  case  for  words  spoken  of  the  plaintiff  in  her  vocation 
as  servant,  j>er  (juod  she  lost  her  situation  ;  plea,  not  guilty :  Held,  that  the 
defendant,  not  having  pleaded  justification,  could  not  offer  evidence  to 
show  that  the  words  were  "  innocently  true." 

Cask  for  slander.  The  declaration  alleged  that  the  plaintiff,  at 
the  time  when,  &c.  was  a  servant  in  the  employ  of  one  E.G.,  and 
that  the  defendant  had  falsely  and  maliciously  spoken  of  and 
concerning  the  plaintiff,  in  the  way  of  her  said  vocation  and 
employment,  these  false,  malicious,  and  defamatory  words:  ''You 
are  not  aware,  Mrs.  C,  what  kind  of  a  girl  you  have  in  your  service, 
for  I  can  assure  you  she  (meaning  the  plaintiff)  is  often  out  with 
our  married  man.'*  With  an  averment  of  special  damage,  that  the 
plaintiff  thereby  lost  her  situation,  being  dismissed  by  Mrs.  G.  from 
her  service. 
Plea :  Not  guilty. 

At  the  trial,  before  Goltman,  J.,  at  the  sittings  for  Middlesex,  in 

last  Hilary  Term,  Mrs.  G.,  the  mistress  of  the  plaintiff,  proved  the 

speaking  of  the  words  laid  in  the  declaration,  by  the  defendant, 

who  was  a  neighbour,  and  that  she  in  consequence  made  inquiries, 

which  satisfied  her  that  there  had  been  no  serious  misconduct  on 

the  plaintiff's  part,  but  that  she  had,  nevertheless,  dismissed  her 

from  her  service.    The  words  were  not  set  out  in  the  declaration 

with  any  innuendoes;  and  the  defendant's  counsel,  disavowing  any 

intention  of  imputing  any  impropriety  to  the  plaintiff,  proposed  to 

call  evidence  to  show,  that  the  words  spoken  were  ''literally  and 

innocently  true : "  viz.  that  the  plaintiff  had  sometimes  walked  with 

a  married  man,  in  the  service  of  the  defendant,  upon  a  Sunday 

morning.    Goltmam,  J.  refused  to  admit  the  evidence,  and  left  it  to 

the  jury  to  say,  whether  the  words  were  spoken  with  a  view  of 

giving  a  neighbour  important  information,  or  whether  they  were 

(1)  See  Duckworth  v.  Harrison,  51      L.  J.  (N.  S.)  Exch.  41),  and  the  cases 
E.  B.  671  (4  M.  &  W.  432 ;  ti.  0.  8      there  cited. 
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RuMBEY      attered  as  idle  gossip,  in  which  latter  case  he  directed  them  to  find 
Webb.       ^oy  the  plaintiff  (i).    Verdict  for  the  plaintiff,  damages  10«.,  and  his 
Lordship  certified  for  costs. 

Shee,  Serjt.  now  moved  for  a  new  trial,  on  the  ground,  that 
the  evidence  had  been  improperly  rejected.  As  the  words  spoken 
were  not  in  themselves  actionable,  and  were  not  accompanied  in 
the  declaration  with  any  innuendo  making  them  so,  the  plaintiff 
was  bound  to  prove  that  there  was  malice  in  fact ;  and,  therefore, 
the  defendant  might  properly  show  that  they  were  not  spoken 
maliciously ;  and  this  she  would  have  done  by  proving  the  truth 
of  the  words  spoken,  not  as  a  justification  of  any  imputation  against 
the  plaintiff,  but  as  showing  that  no  imputation  was  in  fact  made 
or  intended.  Matter  material  in  disproof  of  the  allegation  which 
the  plaintiff  is  bound  to  prove,  is  admissible,  though  there  be  no 
plea  of  justification :  Manning  v.  Clement  (2). 

(TiNDAL,  Gh.  J. :  That  was  not  an  attempt  to  prove  the  truth  of 
the  words  spoken,  but  to  negative  the  inducement,  which,  before 
the  new  rules,  was  put  in  issue  by  the  plea  of  not  guilty.) 

Here  the  plea  raises  the  question  whether  the  words  were  spoken 
maliciously,  which  question  the  learned  Judge  left  to  the  jury;  and 
if  the  jury  had  known  that  the  words  spoken  were  true,  they  might 
have  concluded,  that  the  communication  was  not  malicious  or  idle 
gossip,  but  spoken  under  circumstances  which  would  make  it 
privileged,  in  which  case  the  defendant  would  have  been  entitled 
to  a  verdict :  Bromage  v.  Prosser  (3). 

TiNDAL,  Ch.  J.: 

I  think  this  case  has  been  left  to  the  jury  as  favourably  as 
possible  for  the  defendant :  for  I  do  not  see  any  ground  for  suppos- 
ing it  to  be  a  privileged  communication;  and  if  it  were,  then  it 
matters  not  whether  the  words  spoken  were  true  or  not.  How- 
ever, it  was  left  to  the  jury  to  say,  in  effect,  whether  this  was  a 
privileged  communication,  and  the  jury  found  it  was  not.    The 

(1)  [CoLTMAN,  J.  said:  '*  Kaneigh-  words  were  dictated  by  a  sense  of  the 

bour  makes  inquiry  of  another  respect-  duty  which  one  neighbour  owes  to 

his  own  servants,  that  other  may  state  another  ** :  Car.  &  M.  p.  105.] 

what  he  believes  to  be  true;  but  the  (2)  33  H.  B.  507  (7  Bing.  362 ;  6\  t\ 

case  is  different  when  the  statement  is  9  L.  J.  C.  P.  60). 

a  volimtaryact;  yet,  even  in  this  case,  (3)  28  E.  R.  241   (4  B.  &  C.  247; 

the  jury  is  to  consider  whether  the  S.  C,  3  L.  J.  K.  B.  203). 
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Tvords  are  actionable,  inasmuch  as  they  are  spoken  of  the  plaintiff      Rumset 
in  her  vocation ;  and  by  a  long  series  of  cases,  commencing  with       wkbb. 
Underwood  v.  Parkes  (i),  it  has  been  well  established,  that  the  truth 
can  never  be  given  in  evidence  in  an  action  for  slander,  unless  a 
plea  of  justification  be  put  upon  the  record. 

Erskinb,  J.:  [130] 

Possibly,  if  it  had  been  conceded  on  the  part  of  the  plaintiff,  that 
this  communication  was  privileged,  and  the  only  ground  on  which 
she  had  sought  to  recover  damages  had  been  by  proof  of  actual 
malice,  and  that  the  words  were  not  true,  it  might  have  been  open 
to  the  defendant  to  have  offered  evidence  to  rebut  such  evidence  on 
the  part  of  the  plaintiff.  But  this  was  not  the  ground  of  the  action. 
It  was  for  words  spoken  of  the  plaintiff,  as  a  servant,  by  which  she 
lost  her  situation ;  and  the  general  issue  in  such  case  only  puts  in 
issue  the  speaking  of  the  words  of  the  plaintiff  in  such  character  of 
servant. 

Maule,  J. : 

I  concur  in  thinking  there  is  no  ground  for  disturbing  this 
verdict.  Before  the  new  rules,  it  was  competent  for  the  defendant 
to  offer  evidence  to  negative  that  which  was  matter  of  inducement ; 
but  since  the  new  rules,  the  plea  of  not  guilty  puts  in  issue  only  the 
fact  that  the  defendant  spoke  the  slanderous  words ;  and  slanderous 
words  (which  these  are,  being  spoken  of  the  plaintiff,  in  her  situa- 
tion as  servant,  which  she  lost  thereby,)  must  be  taken  to  be  falsely 
and  maliciously  spoken  in  the  eye  of  the  law,  unless  justified  by  a 
plea  stating  them  to  be  true.  I  do  not  agree,  that  if  the  plaintiff 
in  this  case  had  called  evidence  to  show  that  the  words  were  not 
true,  that  the  defendant  would,  on  that  account,  have  been  at 
liberty  to  show  that  they  were  true.  I  do  not  think  the  plaintiff, 
on  these  pleadings,  would  have  been  entitled  to  give  such  evidence. 
The  plaintiff  need  not  have  alleged,  that  the  words  were  spoken 
falsely  in  this  case ;  and,  therefore,  the  truth  or  falsehood  is  not 
put  m  issue  by  the  plea  of  not  guilty. 

Rule  refused. 
(1)  2  Stra.  1200. 
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MAGISTRATES'    CASES. 


»8<2-  WORGE   AND   Otheks  v.   EELP. 

June  4. 
(11  L.  J.  M.  C.  125—127.) 

Common  Churchwardens  and  overseers— Poor  law  guardians — ^Parish  property 

Fleas.  —5  &  6  Will.  IV.  c.  69. 

[•  ]25  ]  The  Union  and  Parish  Property  Act,  1835  (5  &  6  Will.  IV.  c  69),  does 

not  transfer  the  legal  estate  in  parish  property  from  the  churchwardens 
and  overseers  to  the  guardians  of  the  union,  of  which  the  parish  forms  a 
part. 

Where  a  title,  not  complete  in  the  parish  officers  at  the  time  of  the 
passing  of  that  Act,  is  afterwards  completed  by  a  twenty  years*  posseesion, 
the  legal  estate  so  obtained  vests  in  the  churchwardens  and  overseers,  and 
not  in  the  guardians ;  and  possession  obtained  by  the  guardians  enures  to 
the  benefit  of  the  churchwardens  and  overseers. 

Trespass  by  the  plaintiffs,  as  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Battle,  in  the  county  of  Sussex,  against 
the  defendant  for  breaking  and  entering  into  certain  closes  of  the 
plaintiffs,  as  churchwardens  and  overseers,  the  closes  then  belonging 
to,  and  situate  and  being  in  the  said  parish  of  Battle. 

Pleas :  First,  not  guilty ;  secondly,  that  the  closes  were  not  the 
closes  of  the  plaintiffs,  as  such  churchwardens,  &c. ;  thirdly,  that  the 
closes  did  not  belong  to  the  parish  ;  fourthly,  that  the  closes  were 
the  closes,  soil  and  freehold,  of  the  defendant. 

The  plaintiffs,  by  their  replication,  joined  issue  on  the  first  three 
pleas,  and  traversed  the  fourth  plea,  on  which  traverse  issue  was 
joined. 

At  the  trial,  before  Gurney,  B.,  at  the  last  Sussex  Spring  Assizes, 
it  was  proved  for  the  plaintiffs,  that  the  closes  in  question  were 
leased  by  the  lord  of  the  manor  to  a  person  of  the  name  of  Yeness, 
for  the  term  of  twenty-one  years,  expiring  in  1811.  In  1807,  the 
parish  of  Battle  purchased  the  remainder  of  the  lease  for  lOOf. 
from  Yeness.  Yeness  continued  to  occupy  the  land,  and  paid  rent 
to  the  parish  from  1807  to  1811 ;  also  in  1825  and  1828.  There  was 
[  *126  ]  no  proof  of  any  payment  of  rent  from  1811  to  *1825,  nor  after  1828. 
In  1881,  Yeness  quitted  possession  and  went  to  live  at  Brighton. 
It  was  proved,  that  he  had  in  that  year  stated,  that  he  had  parted 
with  his  interest  in  the  property  to  the  parish.  It  was  also  shown 
that  he  had,  at  various  periods  during  his  occupation,  received 
parochial  relief.  He  died  in  1888.  In  1887,  his  son,  T.  Yeness, 
for  the  first  time,  made  an  entry  upon  the  land,  but  was  ejected  by 
a  magistrate's  warrant.  In  1840,  he  made  another  entry  and  was 
similarly  ejected,  possession  having,  in  both  cases,  been  given  to 
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the  agent  of  the  poor  law  guardians  of  the  union  to  which  Battle  Worge 
belonged.  In  1886,  the  property  in  question  was  sold  by  auction  riTlf. 
by  order  of  T.  Veness,  and  the  defendant,  having  become  the 
purchaser,  made  the  entry  upon  the  land,  for  which  the  action  was 
brought.  At  the  close  of  the  plaintiffs*  case,  the  defendant's  counsel 
applied  for  a  nonsuit,  on  the  grounds,  first,  that  the  churchwardens 
and  overseers  had  not  shown  any  title  in  themselves;  secondly, 
that  by  5  &  6  Will.  lY.  c.  69,  the  legal  estate  (if  any)  was  in  the 
guardians  of  the  union,  and  not  in  the  churchwardens  and  overseers 
of  the  parish.  The  learned  Baron  overruled  the  first  objection,  but 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  the 
second  point,  and  the  plaintiff  had  a  verdict. 

Shee,  Serjt.  in  Easter  Term  last,  obtained  a  rule  nisi  for  a 
nonsuit  accordingly,  or  for  a  new  trial  upon  the  first  point. 

Channell,  Serjt.  (Bramwell  with  him)  now  showed  cause : 

The  plaintiffs  have  been  in  possession  of  the  property  a  sufficient 
time  to  confer  a  title  upon  them,  whether  they  claim  as  church- 
wardens or  as  individuals.  Even  supposing  that  they  could  not 
begin  to  acquire  a  title  before  1819,  when  the  statute  59  Geo.  III.  c.  12, 
was  passed,  which  empowered  churchwardens  and  overseers  to  hold 
parish  lands,  yet  their  title  would  in  that  case  be  complete  in  1889. 
This  action  was  not  begun  till  1841.  This  is  an  answer  to  the  first 
point,  as  regards  a  new  trial.  As  to  the  second  objection,  that  the 
legal  estate  is  in  the  guardians  of  the  union,  and  not  in  the  church- 
wardens and  overseers  of  the  parish,  this  objection  has  been  over- 
ruled by  the  case  of  Doe  d.  Norton  v.  Webster  (i),  which  decides  that 
neither  the  4  &  5  Will.  IV.  c.  76,  s.  21,  nor  the  5  &  6  Will.  IV. 
c.  69,  s.  8,  divests  the  churchwardens  and  overseers  of  the  parish 
property.  Those  parties  were  therefore  the  proper  persons  to  be 
plaintiffs  in  this  action. 

Shee,  Serjt.  (with  whom  was  Wordsworth)  contra  : 

The  plaintiffs  sue  in  their  corporate  capacity  as  churchwardens 
and  overseers.  But  until  1819,  they  were  not  competent  to  acquire 
a  title  to  these  premises  in  their  corporate  capacity.  That  title 
would  not,  therefore,  have  become  complete  till  1889,  by  twenty 
years'  possession.  But  before  that  time,  viz.  in  1884,  by  the 
statute  4  &  5  Will.  lY.  c.  76,  s.  26,  the  parish  of  Battle  has  been 
(1)  54  E.  B.  597  (12  Ad.  &  El.  442 ;  S.  C.  9  L.  J.  (N.  S.)  a  B.  373). 
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WoRGE  incorporated  with  other  parishes,  and  the  management  of  it  was 
Relf.  vested  in  a  board  of  guardians ;  and  in  1885,  the  statute  5  &  6 
Will.  lY.  c.  69,  was  passed,  giving  most  extensive  powers  to  the 
board  of  guardians  with  respect  to  the  sale,  &c.  of  lands,  the 
property  of  any  parish.  Doe  d.  Norton  v.  Webster  is  not  applicable 
to  the  present  case.  There  the  legal  estate  had  vested  in  the 
churchwardens  and  overseers  of  the  parish ;  and  that  case  decided 
only,  that  where  it  had  once  so  vested,  it  is  not  divested  and  given 
to  the  guardians  by  5  «fe  6  Will.  IV.  c.  69,  s.  8.  But  here  the  legal 
estate  was  not  vested  in  the  churchwardens  and  overseers  at  the 
time  of  the  passing  of  that  Act.  The  title  was  then  in  fieri  only, 
and  the  case  cited  is  no  authority  to  show,  that  when  the  title  was 
afterwards  completed  by  twenty  years'  possession,  it  did  not  vest 
in  the  guardians  of  the  union.  Section  7  of  the  statute  empowers 
the  guardians  of  the  poor  of  every  union  and  of  every  parish 
placed  under  the  controul  of  a  board  of  guardians,  ^'  to  accept, 
take,  and  hold,  for  the  benefit  of  such  union  or  parish,  any 
buildings,  lands,"  &c. 

(Maule,  J. :  That  means  only,  that  the  guardians  of  a  union 
may  take  for  the  benefit  of  the  union  ;  and  the  guardians  of  a 
parish  placed  under  the  controul  of  a  board  of  guardians,  but 
not  incorporated  into  a  union,  may  take  for  the  benefit  of  the 
parish.  But  there  is  nothing  in  the  statute  to  show  that  the 
churchwardens  and  overseers  of  a  parish  cease  to  be  a  corporation 
capable  of  acquiring  land.  You  ought  to  show  that  this  property 
was  divested  out  of  the  parish  and  given  to  the  union,  and  upon 
that  point  Doe  d.  Norton  v.  Webster  is  against  you.) 

[  127  ]  At  all  events,  the  plaintiffs  were  bound  to  prove  possession  in  them- 
selves. The  only  possession  proved  in  1887  and  1840  was  the 
possession  of  the  board  of  guardians.  It  was  their  agent  to  whom 
possession  was  delivered  under  the  warrant  of  the  magistrates. 

(Maule,  J. :  The  guardians  had  the  management  of  the  property 
for  the  churchwardens  and  overseers,  and  had  a  right  to  complain  of 
the  trespass  and  obtain  possession  of  the  land ;  but  when  obtained, 
it  enured,  according  to  the  title,  to  the  benefit  of  the  parish.) 

TiNDAL,  Ch.  J. : 

The  question  in  this  ease  is,  whether  the  proper  plaintiffs  have 
been  put  upon  the  record.     It  has  been  argued,  that  they  were  not 
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created  a  corporation  capable  of  gaining  a  title  to  land,  until  1819.  woroe 
That  may  be  so,  but  from  that  time  the  title  would  go  on  ;  and  it  is  Rklf. 
clear  from  Doe  d.  Norton  v.  Webster ,  that  the  statute  5  &  6  Will.  IV. 
c.  69,  did  not  take  the  land  out  of  them.  The  point  raised,  that 
possession  was  given  under  the  magistrates'  warrant  to  the  guardians, 
and  not  to  the  present  plaintiffs,  has  received  its  answer  from  my 
brother  Maule. 

CoLTMAN,  J.  and  Cresswell,  J.  concurred. 

Rule  discharged. 
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IN  THE  QUEEN'S  BENCH. 


1^-  Ex  PARTE  SCOTT  AND  MORGAN. 

L  328  ]  (8  Bowling,  Pr.  Gas.  328—329 ;  S.  C.  4  Jur.  579.) 

One  writ  of  majidamus  cannot  issue  at  the  instance  of  two  persons  for 
the  enforcement  of  separate  claims,  although  they  have  been  succeasors  in 
the  same  office  in  respect  of  which  the  claims  arise. 

Chaxnell  moved  for  a  mandurmis  to  the  churchwardens  of  the 
parish  of  Lambeth,  to  pay  to  Messrs.  Scott  and  Morgan  the  arrears 
of  their  salary,  to  which  they  were  entitled  by  a  certain  local  Act 
for  their  services  as  clergymen,  in  the  performance  of  certain  daties 
within  the  parish.  By  the  58  Geo.  III.  which  was  a  local  Act,  a 
power  was  given  to  the  rector  to  appoint  a  clergyman  to  visit  the 
poor  at  the  workhouse.  This  clergyman  was  to  be  paid  by  the 
churchwardens  out  of  the  church  rate.  In  1888,  Mr.  Scott,  who 
was  a  clergyman,  was  appointed  to  perform  those  duties,  and  he 
continued  to  perform  them,  until  the  month  of  June,  in  the  year 
1888.  No  salary  was  paid  him  during  that  time.  In  the  month  of 
June,  1888,  Mr.  Morgan  was  appointed  in  lieu  of  Mr.  Scott.  He 
[  *329  ]  had  continued  to  *do  the  duty  from  that  time  to  the  present 
moment,  but  had  received  no  part  of  his  salary.  The  object  of 
the  application  was  to  compel  the  churchwardens  to  pay  the  salary 
due,  or  to  make  a  rate  for  that  purpose. 

Coleridge,  J. : 

You  cannot  have  one  writ  on  behalf  of  both  these  parties.  You 
must  have  a  separate  writ  for  each.  As  to  Mr.  Scott,  has  there 
not  been  some  laches  ?  He  is  here,  in  the  year  1840,  seeking  to 
compel  the  inhabitants  of  the  parish,  to  pay  what  ought  to  have 
been  paid  in  the  year  1887. 

ChanneUy  at  the  suggestion  of  the  Court,  only  took  the  writ  in 
the  case  of  Morgan. 

Rule  accordingly. 
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CHICK  V.  SMITH.  iwo. 

(8  Bowling,  Pr.  Gas.  337—340;  S.  C.  4  Jur.  86.)  |-  337  ] 

Where  a  defendaut  died  between  eleven  and  twelve  o'clock  in  the  morn- 
ing, and  a  writ  of  fi.  fa.  was  sued  out  against  his  goods  between  two  and 
three  the  afternoon  of  the  same  day,  the  Court  set  the  writ  aside  as  irregular. 

R.  V.  Richards  showed  cause  against  a  rule,  for  setting  aside  a 
writ  otfi.fa,,  on  the  ground,  that  it  had  issued  after  the  death  of 
the  defendant.     The  defendant  died  on  the  16th  of  December, 
between  eleven  and  twelve  o'clock  in  the  morning.    The  writ  of 
^.  /a.  was  issued  between  one  and  two  in  the  afternoon  of  the  same 
day,  and  tested  the  same  day.    It  was  contended,  that  the  Court 
would  not  divide  a  day  into  fractions.    In  the  case  of  Thomas  v. 
Desanges  (i),  where  the  sheriff  took  possession  under  aji.fa.,  and 
at  a  later  hour  of  the  same  day,  the  defendant  surrendered  in  dis- 
charge of  his  bail,  and  afterwards  lay  in  prison  two  months,  and 
thereby  committed  an  act  of  bankruptcy ;  and,  by  the  statute  *of      [  •S38  ] 
James,  he  was  a  bankrupt  from  the  time  of  his  arrest,  it  was  held, 
that  in  an  action  by  his  assignees  to  recover  the  value  of  such 
goods,  the  Court  would  notice  the  fraction  of  a  day ;  and,  therefore, 
that  the  sheriff  having  entered,  before  the  bankrupt  had  surrendered 
in  discharge  of  his  bail,  the  assignees  were  not  entitled  to  recover. 
That  case    was    distinguishable  from  the  present,   because  the 
question  in  it  was  with  respect  to  the  interests  of  third  persons. 
Lord  Tenterden,  in  that  case,  expressly  founded  his  decision  on  that 
reason.    If  the  question  had  been  between  the  assignees  and  the 
bankrupt,  that  decision  most  probably  would  not  have  been  pro- 
nounced.   In  the  present  case  it  did  not  appear  that  the  interests 
of  third  persons  were  at  all  affected.    In  the  case  of  Watson  v. 
Maskell  (2),  the  plaintiff  obtained  a  verdict  at  the  Spring  Assizes ; 
the  defendant  died  on  the  18th  of  April ;  costs  were  taxed  on  the 
21st ;  final  judgment  signed  on  the  22nd,  and  a  Ji.  fa.  issued  on 
the  same  day,  tested  on  the  first  day  of  the  Term.    The  Court 
refused  to  set  aside  the^.  fa.  for  the  irregularity.    There,  Tindal, 
Ch.  J.  said,  **  the  plaintiff  is  brought  here  to  defend  the  Ji.  fa., 
which,  on  the  face  of  it,  is  regular.    The  objection  should  have 
been  to  the  judgment."      From  this  case,  it  clearly  appeared 
that  if  the  fi.  fa.  was  good  on  the  face  of  it,  the  Court  would 
not  inquire  into  the  circumstances  under  which,  or  the  time 
when  it  issued.    Here,  on  the  face  of  it,  the  Ji.  fa.  appeared  to 

(1)  2  B.  &  Aid.  586.  (2)  2  DowL  P.  C.  p.  810. 
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Chick        have  been  duly  isHued,  no  ground,  therefore,  existed  for  setting 
Smii>h.       ^^  aside. 

ChiltoHy  in  support  of  the  rule  : 

It  was  admitted,  on  the  other  side,  that  the  defendant  died 
before  the  actual  issue  of  the  writ.     Previous  to  the  statute  of  8  &  4 
Will.  IV.  c.  67,  s.  2  (1),  which  enabled  parties  to  teste  writs  of  execution 
on  the  day,  on  which,  the  same  are  issued,  they  could  only  be  tested 
in  Term  time.    If  a  party  chose  to  avail  himself  of  this  Act,  he  must 
comply  strictly  with  its  terms.    He  might,  however,  still  avail 
[  ♦339  ]       himself  of  his  common  law  right,  for,  in  Brocher  v.  *Pond  (2),  it  was 
held,  by  the  Court  of  Exchequer,  that  B,Ji.Ja.  on  a  judgment  signed 
after  the  defendant's  death  in  vacation,  may  be  tested  on  the  last 
day  of  the  preceding  Term,  notwithstanding  the  8  &  4  Will.  IV. 
c.  67,  s.  2.     The  case  of  Watson  v.  Maskell  was  distinguishable  from 
the  present  case.    There,  both  judgment  and  execution  were  of  the 
Term  generally.    The  plaintiff  here  had  not  availed  himself  of  his 
common  law  right,  but  had  endeavoured  to  avail  himself  of  the 
statute.    In  doing  this,  he  was  bound  to  comply  strictly  with  the 
statute,  and,  therefore,  to  teste  the  writ  exactly  of  the  time,  at  which 
it  issued.    Not  having  done  so,  the  writ  was  irregular.    Although  in 
general,  the  law  would  not  look  to  a  fraction  of  a  day,  yet,  where 
injustice  would  be  the  consequence,  it  would  notice  a  fraction.    In 
the  case  of  Roe  d.  Wrangham  v.  Hersey  (3),  which  was  an  action  of 
ejectment,  on  the  demise  of  an  heir  by  descent,  the  demise  was  laid  on 
the  day  his  ancestor  died,  and  it  was  held  well  enough  after  verdict. 
The  Court  there  said,  "  by  fiction  in  law,  the  whole  Term,  the  whole 
time  of  the  Assizes,  and  the  whole  session  of  Parliament,  may  be, 
and  sometimes  are,  considered  as  one  day,  yet  the  matter  of  fact 
shall  overturn  the  fiction,  in  order  to  do  justice  between  the  parties." 
Again,  in  Sadler  v.  Leigh  (4)  where  goods  were  seized  under  Siji.fa., 
the  same  day  that  the  party  committed  an  act  of  bankruptcy,  it 
was  held  to  be  open  to  inquire  at  what  time  of  the  day  the  goods 
were  seized,  and  the  act  of  bankruptcy  was  committed,  as  the 
validity  of  the  execution  depended  upon  the  priority.    In  SntaUrifmb 
V.  Buckingliam  (5),  it  was  held,  that  where  two  writs  of  ^  fi.  fa.  are 
delivered  to  the  sheriff  on  the  same  day,  and  he  executes  the  last  writ 
first,  the  execution  is  good,  but  the  sheriff  is  liable  to  the  plaintiff  in 
the  first.     The  case  of  Thomas  v.  Desanges  was  to  the  same  effect. 

(1)  See  now  R.  ;S.  C,  Oi-d.  XI.II.  (3)  8  Wils.  274. 
r.  14,                                                                    (4)  4  Camp.  197. 

(2)  2  Dowl.  P.  C.  p.  472.  (5)  1  Salk.  320. 
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Pattbbon,  J. :  Chick 

9. 

Suppose  the  suing  out  of  the  writ  and  the  death  of  the  party  were       smith. 
at  the  same  instant  ? 

Chilton:  [340] 

That  would  be  irregular,  as  it  would  appear  that  the  writ  had 
not  been  issued  before  the  death  of  the  defendant, 

Pattbson,  J. : 

I  think,  qvdcunqtLe  vidy  the  rule  must  be  made  absolute.  If  no 
fraction  of  a  day  is  to  be  considered,  I  must  take  the  death  and  the 
issuing  of  the  writ  to  be  contemporaneous ;  whereas  the  writ  ought 
to  have  been  issued  before  the  death  of  the  defendant.  But  I  need 
hardly  put  the  case  on  that  point.  The  good  sense  of  the  matter 
is,  that  where  it  is  necessary  to  show  which  was  the  first  of  two 
acts,  the  Court  is  at  liberty  to  consider  fractions  of  a  day.  The 
rule  of  law  would  otherwise  be  absurd.  In  the  present  case,  the 
rule  must  be  discharged  with  costs,  if  no  action  is  brought,  but 
without  costs,  if  the  parties  think  proper  to  avail  themselves  of 
their  right  of  action. 

Rtde  absolute  accordingly . 


Ex   PAETE   WHITMAESH.  is^o. 

(8  Bowling,  Pr.  Cas.  431—433 ;  S.  C.  4  Jur.  823.)  r  TITi 

The  Court  will  not  grant  a  rule  nisi  for  a  mandamus  to  compel  justices 
to  issue  their  warrant  to  levy  expenses  of  cutting  a  hedge,  pursuant  to  5  &  6 
Will.  IV.  c.  50,  s.  65,  unless  it  appears  that  a  demand  has  been  made  of 
the  expenses  from  the  person  sought  to  be  charged,  and  that  the  justices 
were  informed  of  that  demand. 

BiGGS  Andrews  moved  for  a  rule  to  show  cause,  why  a  writ  of 
mandamus  should  not  issue,  directed  to  certain  justices  of  the  county 
of  Norfolk,  commanding  them  to  issue  their  warrant  against  a 
person  named  Brooke,  in  order  to  levy  the  expenses  of  cutting  a 
hedge  by  the  surveyor  of  the  highways,  pursuant  to  5  &  6  Will.  IV. 
c.  50,  s.  65.  The  words  of  that  section  were,  "that  if  the  sur- 
veyor shall  think  that  any  carriage-way  or  cart-way  is  prejudiced 
by  the  shade  of  any  hedges,  or  by  any  trees  (except  those  trees 
planted  for  ornament  or  for  shelter  to  any  hop-ground,  house, 
building,  or  court-yard  of  the  owner  thereof)  growing  in  or  near 
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Ex  parte  Buch  hedges  or  other  fences,  and  that  the  sun  and  wind  are 
excluded  from  such  highway  to  the  damage  thereof,  or  if  any 
obstruction  is  caused  in  any  carriage-way  or  cart-way  by  any  hedge 
or  tree,  it  shall  be  lawful  for  any  one  justice  of  the  peace,  on  the 
application  of  the  said  surveyor,  to  summon  the  owner  of  the  land 
on  which  such  hedges  or  trees  are  growing  next  adjoining  to  such 
•  carriage-way  or  cart-way,  to  appear  before  the  justices  at  a  Special 
Sessions  for  the  highways,  to  show  cause  why  the  said  hedges  are 
not  cut,  pruned,  plashed,  or  such  trees  not  pruned  or  lopped 
in  such  manner  that  the  carriage-way  or  cart-way  shall  not  be 
prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind  may 
not  be  excluded  from  such  carriage-way  or  cart- way  to  the  damage 
thereof,  or  why  the  obstruction  caused  in  such  carriage-way  or 
cart- way  should  not  be  removed ;    and  the  question  as  to  the 

[  •4»2  ]  cutting,  pruning,  or  plashing  such  hedges,  or  the  ^pruning  and 
lopping  such  trees,  or  the  removal  of  such  obstruction  as  aforesaid, 
shall,  upon  proof  of  the  service  of  such  summons,  and  whether  the 
said  owner  attend  or  not,  be  determined  at  the  discretion  of  such 
last-mentioned  justices ;  and  if  such  justices  shall  order  and  direct 
that  such  hedges  shall  be  cut,  pruned,  plashed,  or  such  trees  pruned 
or  lopped,  in  manner  aforesaid,  or  such  obstruction  removed,  the 
said  owner  shall  comply  therewith  within  ten  days  after  a  copy  of 
such  order  shall  have  been  left  at  the  usual  place  of  abode  of  the 
said  owner,  or  of  his  steward  or  agent,  and  in  default  thereof,  shall 
forfeit,  on  conviction,  a  sum  not  exceeding  forty  shillings ;  and  the 
said  surveyor,  if  the  order  of  the  said  justices  is  not  complied  with, 
shall,  and  he  is  hereby  authorized  and  required  to  cut,  prone,  or 
plash  such  hedges,  and  to  prune  and  lop  such  trees,  for  the  benefit 
and  improvement  of  the  highway,  and  to  remove  such  obstmetion 
as  aforesaid,  to  the  best  of  his  skill  and  judgment,  and  according 
to  the  true  intent  and  meaning  of  this  Act ;  and  the  said  surveyor 
shall  be  reimbursed  by  the  owner  as  aforesaid,  what  charges  and 
expenses  he  shall  be  at  in  cutting,  pruning,  and  plashing  such 
hedges,  and  pruning  and  lopping  such  trees,  and  the  removal  of 
such  obstruction  over  and  above  the  said  forfeiture ;  and  it  shall 
and  may  be  lawful  for  the  justices  at  a  Special  Sessions  for  the 
highways,  upon  proof  to  them  made  upon  oath,  to  levy  as  well  the 
expenses  of  cutting,  pruning,  and  plashing  such  hedges,  or  pruning 
and  lopping  such  trees,  or  removal  of  such  obstructions  as  afore* 
said,  as  the  several  and  respective  penalties  hereby  imposed,  by 
distress  and  sale  of  the  offender's  goods  and  chattels,  in  such 
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manner  as  distresses  and  sales  for  forfeitures  are  authorised  and     Ex  parte 

directed  to  be  levied  by  virtue  of  this  Act."     It  appeared,  by  the 

affidavits,  that  the  hedge  in  question  belonged  to  a  person  named 

Brooke,  in  the  parish  of  Haskedon,  and  overhung  the  highway. 

He  was  required  by  the  surveyor  to  prune  it,  and  an  order  to  that 

effect  was  made  by  the  justices  at  Petty  Sessions,  but  he  refused  to 

do  BO.     He  was  then  convicted  in  a  penalty  of  five  shillings,  which 

he  paid.    The  surveyor  again  called  on  him  to  *prune  the  hedge,       [  *4S3  ] 

and  he  again  refused.     They  then  told  him  that  they  must  employ 

some  one  to  cut  the  hedge.   They  did  so,  and  the  expense  amounted 

to  seven  shillings  and  eleven  pence.     The  magistrates  were  then 

called  upon  to  issue  their  warrant  of  distress.     This  they  refused 

to   do,  and  the  present  application  was,  therefore,  made  for  a 

mandamus,  to  compel  them  to  issue  their  warrant.    Whether  the 

Court  would  grant  this  application  must,  of  course,  depend  on  the 

language  of  sec.  65.    From  the  construction  fairly  to  be  put  upon 

that  section,  the  surveyors  were  entitled  to  have  the  assistance  of 

the  Court  by  a  writ  of  mandamus,  in  order  to  enforce  the  payment 

of  the  sum  which  they  had  expended  in  cutting  the  hedge. 

Coleridge,  J. : 

It  is  not  sworn  that  an  application  was  made  to  Brooke  for  the 
amount  of  these  expenses,  or  if  it  was,  that  the  magistrates  were 
informed  of  it.  I  must  assume  that  the  magistrates  were  informed 
of  all  the  steps  that  had  been  taken.  But  it  would  be  very  hard  if 
a  warrant  should  be  issued  to  levy  these  expenses  by  distress,  until 
a  demand  had  been  made  for  them  upon  Brooke.  A  mandamus, 
therefore,  would  hardly  be  allowed  to  issue  to  compel  the  magis- 
trates to  grant  their  warrant,  unless  it  was  shown  that  they  had 
been  informed  that  a  demand  of  the  expenses  had  been  made  upon 
Brooke.    I  think,  I  ought  not,  therefore,  to  grant  a  rule. 

Rule  refused. 


JONES   V.   ARTHUE.  i84o. 

(8  Bowling,  Pr.  Cas.  442—443;  S.  C.  4  Jur.  859.)  {^] 

If  a  tender  is  made  by  a  cheque  contained  in  a  letter  requesting  a  receipt 
in  return,  and  the  plaintiff  sends  back  the  cheque,  and  without  objecting 
to  the  nature  of  the  tender,  demands  a  larger  siun,  it  is  a  good  tender. 

E.  L.  Richards  showed  cause  against  a  rule  nisi,  obtained  by 
Martin,  for  a  new  trial,  in  a  cause  tried  before  the  sheriflF  on  a  writ 
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joNKs  of  trial.  The  defendant  had  pleaded  a  tender,  and  on  it,  issue  was 
Arthur,  joined.  A  verdict  was  found  for  the  plaintiff.  The  evidence  given 
of  the  tender  was  a  letter  written  by  the  defendant  to  plaintiff, 
containing  a  cheque  for  the  sum  of  51. ;  the  letter  stating  that  that 
sum  was  the  right  amount,  and  requiring  a  receipt  to  be  sent  in 
return.  The  plaintiff  returned  the  cheque  in  a  letter,  in  which  he 
stated,  that  he  would  not  receive  that  amount,  and  requested  to 
have  a  cheque  for  51.  Is.  &d.  No  objection  was  stated  in  the  letter 
[  *443  ]  to  the  tender,  on  the  Aground  of  its  being  by  a  cheque.  At  the  trial 
it  was  proved  that  a  sum  of  51.  only  was  due.  The  present  role 
was  obtained,  on  the  ground  that  the  tender  was  not  good,  it  being 
by  a  cheque.  E.  L.  Richards  contended,  that  as  the  cheque  was 
sent  by  a  letter,  no  opportunity  was  afforded  by  the  defendant  to 
object  to  the  mode  in  which  the  tender  was  made,  and  consequently 
the  answer  by  the  plaintiff  did  not  amount  to  an  adoption  of  the 
cheque.  The  demand  of  the  receipt  must  be  considered  as  a 
condition  attached  to  the  tender,  which  vitiated  it. 

Martin  submitted,  that  as  no  objection  had  been  taken  to  the 
tender,  on  account  of  its  being  by  cheque,  it  must  be  considered  as 
a  good  tender,  it  having,  in  fact,  been  adopted  by  the  plaintiff 
himself.     He  cited  Wilhy  v.  Warren  (i). 

Coleridge,  J. : 

Here,  there  was  a  cheque  sent,  and  it  is  urged  that  the  plaintiff 
did  not  object  to  the  money  being  tendered  in  the  form  of  a  cheque, 
but  merely  to  the  amount  of  it.  That  is  the  same  as  if  the  tender 
had  been  made  in  person.  The  plaintiff  has  waived  every  objection 
to  the  nature  of  the  tender.  Then  I  agree,  that  if  it  was  subject  to 
a  condition,  it  would  be  a  bad  tender.  But  the  defendant  put  the 
cheque  entirely  out  of  his  power,  by  sending  it  in  a  letter,  and  he 
merely  requests  the  plaintiff  to  send  him  a  receipt,  which  was  not  a 
condition.  I  think,  therefore,  it  was  a  good  tender,  and  the  rule 
must  be  made  absolute. 

Rule  absolute. 

(1)  Tidd's  Frac.  187,  ed.  9 ;  Bosc.  Ey.  349,  ed.  5. 
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HUGHES  ^^  BUDD.  iwo. 

(8  Bowling,  Pr.  Cas.  478—482 ;  S.  C.  4  Jur.  654.)  [  478  ] 

If  an  agreement  cannot  be  read  in  evidence  for  want  of  a  stamp,  the 
plaintiff  cannot  recover  the  value  of  the  work  and  labour  to  which  the 
agreement  refers,  although  the  defendant  may  have  had  the  benefit  of  it. 

An  agreement  signed  by  the  plaintiff  only  is,  as  against  him,  valid  in 
point  of  law  as  an  agreement,  and  must,  therefore,  be  stamped. 

T^.   Williams  showed  cause  against  a  rule   nisi,  obtained   by 

Ti/rwhitt,  for  a  nonsuit  or  a  new  trial.     The  case  was  tried  before 

the  under-sheriff  for  the  county  of  Glamorganshire,  and  a  verdict 

found  in  favour  of  the  plaintiff.     The   declaration    contained    a 

count  for  work  and  labour,  and  a    count  on  an  account  stated. 

The  defendant  pleaded,  except  as  to  the  sum  of  21.  Ga.,  the  general 

issue.   As  to  the  22.  6«.,  a  set  off.  At  the  trial,  a  memorandum  was 

put  in  by  the  plaintiff,  in  support  of  his  case,  in  this  form :  ''  A 

memorandum  of   agreement  between  Isaac  Hughes,  quarryman, 

and  the  Ystalefera  Iron  Company,  that  is  the  said  Isaac  Hughes, 

quarryman,  do  engage  to  quarry  a  sufficient  quantity,  at  Craig 

Grew,  to  complete  a  dry  wall,  which  is  to  be  erected  from  the  Canal 

Bridge  to  the  Swansea  Boad,  which  wall  is  to  continue  both  sides  of 

the  New  Boad,  as  above  mentioned  ;  the  stones  are  to  be  of  a  good 

and  proper  quality  for  the  said  walling,  at  the  rate  of  two  shillings 

per  perch,  86  cubic  feet  to  the  perch.     As  witness  my  hand,  this 

5th  day  of  January,  1839,  Isaac  Hughes.      Witness,  J.  Jones." 

This  memorandum  was  not  stamped,  and  was  only  signed  by  the 

plaintiff.     An  objection  was  taken,  that  as  it  was  an  agreement 

between  the  plaintiff  and  the  defendant,  it  ought  to  be  stamped ; 

that  it  was  the  only  evidence  of  the  agreement,  and,  therefore,  no 

other  evidence  was  admissible.      The  under  sheriff  took  a  note  of 

the  objection,  and  gave  leave  to  the  defendant  to  move  to  *enter  a      [  •479  ] 

nonsuit,  if  the  Court  should  be  of  opinion  that   the   instrument 

required  a  stamp.    It  was  then  received  in  evidence,  and  the  cause 

proceeded.      The  question,  therefore,  for  the  consideration  of  the 

Court  was,  whether  this    writing  required  a  stamp?      Williams 

submitted,  that  this  instrument  must  either  be  considered  as  a 

memorandum  for  the  hire  of  an  artificer,  or  a  memorandum  relating 

to  the  sale  of  goods,  wares,  or  merchandizes.      And,  therefore, 

coming  within  the  exemptions  under  the  head  of  "  Agreements,"  in 

the  55  Geo.  III.  c.  184  (i),  and  consequently  not  requiring  a  stamp. 

(1)  See  now  Stamp  Act,  1S91  (54  &  55  Vict.   c.  39),  Sch.  tit.  Agreement 
and  s.  22.— A.  C. 

53—2 
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Hughes  If  it  could  not  be  so  considered,  then  it  must  be  regarded  as 
BuDD.  only  amounting  to  an  offer,  and,  therefore,  not  requiring  a  stamp, 
as  in  Drant  v.  Browne  (i), where  A.  entered  into  a  written  agreement 
with  B.,  for  the  hire  of  a  piece  of  land  for  the  purpose  of  making 
bricks.  G.  afterwards  made  an  offer,  in  writing,  to  let  another 
piece  of  land  to  A.,  upon  the  terms  contained  in  the  agreement 
between  him,  A.  and  B., ;  and  at  a  subsequent  time,  A.  verbally 
accepted  this  offer.  In  an  action  by  C,  for  a  breach  of  some  of  the 
terms  in  this  contract,  it  was  held  that  the  written  offer,  made  by 
C,  was  admissible  in  evidence  without  being  stamped.  In  the 
present  case  also,  there  was  an  acceptance  by  parol,  pursuant  to  the 
proposition  made  by  the  plaintiff.  There,  Mr.  Justice  Baylby  said, 
''  the  Stamp  Act  only  applies  to  agreements  or  minutes,  or 
memorandums  of  agreements  ;  and,  therefore,  unless  the  paper  in 
question  contained  an  agreement,  or  a  minute,  or  a  memorandum 
of  agreement,  it  did  not  come  within  the  operation  of  that  statute. 
That  paper  contained  a  mere  proposal  to  let  the  land,  according  to 
the  terms  contained  in  another  paper,  which  was  stamped ;  and 
the  parties  ultimately  agreed  to  those  terms  by  parol.  The  second 
paper,  therefore,  contained  neither  an  agreement,  nor  a  minute, 
or  memorandum  of  agreement."  That  case  was  a  sufficient 
authority  to  show  that  the  instrument  here  did  not  require  a  stamp. 
[  *48o  ]  Again,  the  present  instrument  was  *onIy  binding  on  the  plaintiff, 
and,  therefore,  could  not  be  considered  as  an  agreement.  But  even 
if  it  was,  the  defendant  having  received  the  benefit  of  the  work 
and  goods  in  question,  the  plaintiff  had  a  right  to  recover  their 
value.    For  these  reasons,  the  present  rule  ought  to  be  discharged. 

Tyrwhitt,  in  support  of  the  rule,  contended,  that  the  plaintiff 
was  not  entitled  to  proceed  any  farther  after  the  production  of  the 
unstamped  agreement,  and  it  was  impossible  for  him  to  prove  his 
case,  without  producing  it.  The  case  was,  therefore,  distinguishable 
from  that  of  Stevens  v.  Pinney  (2),  where  the  plaintiff  was  enabled 
to  establish  his  case  by  other  evidence,  without  producing  the 
agreement;  and,  therefore,  the  plaintiff  was  not  precluded  from 
recovering,  by  the  defendant's  proving  the  existence  of  an  un- 
stamped and  unsigned  agreement,  which  the  defendant  did  not  give 
notice  to  the  plaintiff  to  produce  (3).     The   question   then    was, 

(1)  3  B.  &  C,  665  ;  5  Dowl.  &  Ey.  (3)  See  Fielder  v.  Jlay,  31  IL  B.  -129 
582.  (3  Moo.  &  P.  659;  6  Bing.  332);  Bej^ 

(2)  30  E.  E.  5oo  (8  Taunt.  327 ;  2  v.  Padsfow,  4  B.  &  Ad.  209;  1  Ner.  4 
Moore,  349).  M.  9. 
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whether  this  must  not  be  considered  an  agreement  ?    It  could,  in      Huohes 
fact,  be  considered  in  no  other  light,  except  on  the  ground  that  it       budd. 
had  been  signed  by  the  plaintiflF  only.     In  the  case  of  Schneider  v. 
XorHs  (i),  that  was  held  to  be  immaterial.     There,  Mr.  Justice 
Dampibr,  said:  "Here  there  is  the  handwriting  of  the  party  to  be 
charged    to    the    bill    of    parcels,    which    authenticates  it  as  a 
memorandum  of  the  bargain.     The  defendant  has  ratified  the  sale 
to  Schneider  &  Co.,  by  inserting  their  names,  as  buyers,  to  a  paper 
in  which  he  recognizes  himself  as  seller.  That  is  sufiBcient  to  satisfy 
the  object  of  the  statute."  The  case  of  Laythoarp  v.  Bryant  (2)  was 
to  the  same  effect.   Then  as  to  the  objection,  that  it  was  competent 
for  the  plaintiff  to  recover  the  value  of  work  and  labour,  notwith- 
standing the  agreement  could  not  be  read  in  evidence,  the  *case  of      [  *48i  ] 
Brewer  v.  Palmer  (3)  was  a  sufficient  authority  to  the   contrary. 
Under  these  circumstances,  the  present  rule  ought  to  be  made 
absolute. 

Williams,  J. : 

It  seems  to  me  that  the  whole  question  is,  whether  this  paper 
was  essential  in  support  of  the  plaintiff's  case?    If  it  was,  and 
required  a  stamp,  it  ought  to  have  been  stamped  at  the  time  of  the 
trial.    In  the  case  of  Brewer  v.  Palmer,  which  was  an  action  for 
use  and  occupation,  it  was  held  by  Lord  Eldon  that,  where  it  was 
proved  that  the  premises  had  been  demised  by  an  agreement  in 
writing,  but  not  on  stamped  paper,  the  plaintiff  was  bound  to  give 
the  writing  in  evidence ;    and  if  not  stamped  at  the  trial,  the 
plaintiff  must  be  nonsuited,  and  could  not  be  allowed  to  recover 
for  use  and  occupation  generally.    It  has  been  contended  in  the 
present  case,  that,  even  if  the  agreement  could  not  be  made 
evidence,  the  plaintiff  would  be  entitled  to  recover  on  a  quantum 
meruit.     The  case  of  Brewer  v.  Palmer,  however,  is  a  direct 
authority  against  that  proposition.     That  case  is  in  terms  applic- 
able to  the  present,   provided    in    this    case  the  memorandum 
required  a  stamp.     But  it  is  said  that  it  was  not  necessary  that  it 
should  be  stamped,  either  because  it  was  an  agreement  with  an 
artificer  for  his  hire,  or  a  memorandum  relating  to  the  sale  of 
goods.    In  my  opinion  it  falls  between  the  two,  and  is  something 
composed  of  both.    It  is  not  to  work  generally,  but  to  do  a  par- 
ticular kind  of  work.     Neither  is  it  for  goods  sold  and  delivered ; 

(1)  15  B.  R.  250  (2  M.  &  S.  286).  3  Scott,  238). 

(2)  42  E.  R.  709  (2  Bing,  N.  C.  735 ;  (3)  3  Esp.  213. 
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Hughes      but  it  is  to  work  on  a  particular  mass  of  stone.     It  is  said,  however, 

BuDD.        that  it  is  no  agreement,  because  it  is  only  signed  by  one  party  to  it. 

But  it  seems  to  me  that  the  necessary  operation  of  it  is  a  contract 

between  the  parties,  and  the  observations  of  Mr.  Justice  Damfieb 

in  Schneider  v.  Nonis,  seem  to  me  to  be  precisely  in  point.     On 

the  authority  of  that  case,  in  my  opinion   this  was  a  written 

[  *^^2  ]      document,  establishing  an  agreement  ^between  the  parties,  on 

which  the  whole  cause  of  action  depended.     As  the  plaintiff  could 

not  proceed,  after  the  production  of  the  agreement,  which  could  not 

be  read  for  want  of  a  stamp,  the  present  rule  must  be  made  absolute 

for  entering  a  nonsuit. 

Rule  absobite. 


18^.  HARVEY  V.  HEWITT. 

[  698  ]  (S  Bowling,  Pr.  Cas.  598—599 ;  S.  C.  4  Jur.  292.) 

It  is  competent  for  the  Court  to  receive  the  affidavits  of  persons  who 
swear  of  their  own  knowledge  to  the  fact  of  jurymen  misconducting  them- 
selves by  drawing  lots  for  the  verdict,  although  statements  by  the  jmxiTs 
themselves  could  not  be  received. 

WiOliTMAN  showed  cause,  against  a  rule  obtained  by  Ramshay, 
calling  on  the  defendant  to  show  cause  why  the  verdict  found  in  his 
favour,  before  the  under-sheriff  of  Cumberland,  should  not  be  set 
aside,  and  a  new  trial  granted,  on  the  ground  of  misconduct  on  the 
part  of  the  jury.  The  alleged  misconduct  consisted  in  drawing  lots 
for  the  verdict.  This  was  deposed  to  by  the  sheriffs  bailiff,  who 
had  the  charge  of  the  jury  when  they  were  locked  up,  and  also  by 
three  persons,  who,  from  the  adjoining  room  had  heard  through  a 
thin  partition,  the  jury  make  an  agreement  to  draw  lots,  and 
actually  do  so.  Wightman  contended,  that  all  the  statements  here 
made  were  merely  hearsay  evidence  of  what  had  passed  among  the 
jurymen.  It  had  been  decided,  that  if  jurymen  themselves  made 
a  statement  on  oath  of  their  drawing  lots  or  other  misconduct,  the 
Courts  would  not  receive  such  a  statement.  In  the  case  of  Straker 
V.  Graham  (i),  the  Court  of  Exchequer  decided,  that  they  could  not 
receive  an  affidavit  made  by  an  attorney,  in  which  he  stated,  that 
he  had  been  informed  by  one  of  the  jury  that  they  had  decided 
upon  their  verdict  by  tossing  up.  There  Lord  Abinger,  C.  B.. 
said,  ''  it  would  be  improper  to  receive  the  affidavit  of  a  juryman ; 
and  certainly  everything  that  would  go  to  reject  that,  would  equally 

(1)  7  Dowl.  P.  C.  p.  223. 
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apply  to  the  exclusion  of  this,  which  is  merely  hearsay  evidence  of      Harvby 
his  statement."  Hewitt. 

liamshat/,  contra,  was  stopped  by  the  Court.  f  ^99  ] 

CoLiBRIDGE,  J.  : 

I  think  that  this  rule  must  be  made  absolute.     This  case  is  quite 

distinct  from  the  one  cited.     No  doubt  if  the  verdict  was  procured 

as  alleged  it  was  a  bad  verdict.     No  doubt,  also,  that  we  cannot 

take  the  affidavit  of  a  juryman  stating  his  own  misconduct,  or  that 

of  his  brother  jurymen,  nor  can  we,  as  in  the  case  quoted,  take 

the   hearsay  statement  of  one  of  the  jurors  with  respect  to  the 

misconduct  of  the  jury.     The  affidavits  here  produced,  however, 

are   not  made    by  the  jurors  themselves,  nor  by  persons  who 

have   received  information  from  the  jurors;    but  they  are   the 

affidavits    of    persons  who  witnessed    the    transaction  itself,   of 

agreeing  to  draw  lots,  and  drawing  lots.     Unless,  therefore,   I 

disbelieve  these  four  witnesses,  which  I  cannot,  this  rule  must  be 

made  absolute  for  a  new  trial. 

Rule  absolute. 


REG.  V.  The  LORD  of  the  MANOR  of  BISHOP'S  STOKE.        im 

(8  Bowling,  Pr.  Cas.  608—612 ;  S.  C.  4  Jur.  630.)  [  608  ] 

The  steward  of  a  manor  is  not  bound  to  accept  a  general  surrender  of 
tenements,  without  describing  particularly  what  the  tenements  are, 
although  the  proposed  surrender  refers  to  a  previous  surrender,  in  which 
there  was  a  description  of  the  tenements. 

Semble,  that  it  is  a  good  custom  for  the  steward  to  prepare  all  surrenders 
in  a  manor  for  a  reasonable  fee. 

Erle  and  Peacock  showed  cause,  against  a  rule  nisi,  obtained 
by  Thesiger,  for  a  mandamus,  to  be  directed  to  the  lord  of  the 
manor,  of  Bishop's  Stoke,  and  his  steward,  to  take  a  surrender, 
and  enrol  it,  of  certain  lands  within  the  manor.  There  was  no 
objection  on  the  part  of  the  lord  or  his  steward  to  take  the 
surrender  according  to  the  usual  *form  of  the  manor,  but  an  [  '009  ] 
objection  was  made  to  take  a  surrender  in  the  manner  proposed  by 
the  applicant.  It  was  also  contended  by  the  applicant,  that  he  had 
a  right  to  prepare  the  surrender.  As  this  course  had  not  been 
usual  hitherto,  the  steward  objected  to  it.  It  appeared,  from  the 
affidavits,  that  for  certain  purposes,  in  which  the  father  and  son 
were  interested,  it  was  necessary  that  the  father  should  surrender 
certain  copyhold  tenements,  in  number  twenty-eight,  to  the  use  of 
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the  son,  and  then  that  the  son  should  surrender  those  tenements 
again.  It  was  proposed,  on  the  part  of  the  applicant,  that  the 
surrender  by  the  son,  instead  of  describing  what  the  t-enemenia 
were,  which  were  proposed  to  be  surrendered,  and  which  had  been 
surrendered  by  the  father,  and  in  his  surrender  described,  should 
merely  state  generally  that  he  surrendered  all  those  tenements 
which  his  father  had  surrendered  on  a  particular  day.  To  this 
general  form  of  surrender  the  steward  objected,  and  accordingly 
refused  to  accept  it.  In  this,  it  was  submitted  that  he  was 
justified.  In  case  of  its  becoming  necessary  to  trace  title  with 
respect  to  this  property,  it  would  be  productive  of  immense 
confusion  and  difficulty,  because  it  would  be  necessary  to  go  back 
from  surrender  to  surrender,  until,  in  process  of  time,  it  might 
happen  that  it  would  be  requisite '  to  refer  to  rolls  of  the  manor, 
which  had  been  lost  or  destroyed.  With  respect  to  the  second 
point,  the  preparation  of  the  surrender  by  the  steward,  it  was 
sworn  to  be  the  custom  of  the  manor  that  that  person  should 
prepare  the  surrenders.  The  case  of  Everest  v.  Glyn  (i)  was  an 
authority  to  show  that  each  manor  must  be  bound  by  its  particalar 
customs,  as  it  could  not  be  said  that  there  was  any  general  law 
for  all  copyholds ;  and  the  case  of  Rex  v.  lii^ge  (2)  had  decided 
that  it  is  a  good  custom  in  a  manor  that  the  steward,  or  his 
deputy,  should  have  the  sole  right  of  preparing  all  the  surrenders 
of  *copyhold  tenements  within  the  manor.  Under  these  circum- 
stances, the  present  rule  ought  to  be  discharged. 

Thesiger  and  Beavan  supported  the  rule : 

The  only  real  question  in  the  case  was,  with  respect  to  the  right 
of  the  steward  to  prepare  the  surrender  to  the  exclusion  of  the 
applicant.  As  to  the  argument  of  inconvenience  which  might 
possibly  arise  in  case  of  the  rolls  of  the  manor  becoming  injured  or 
destroyed,  that  could  not  operate  against  the  present  rule.  Had 
the  steward,  in  the  present  case,  shown  that  there  was  an  estab- 
lished custom  for  the  steward  alone  to  prepare  the  surrenders? 
His  affidavit  certainly  did  not  show  this ;  all  that  the  affidavit 
showed  was,  that  on  several  occasions  he  had  prepared  the 
surrenders,  and  that  the  fees  varied  at  different  times.  Unlei$s 
it  was  clearly  shown  that  the  custom  interfered,  the  vendor  and 
vendee  had  a  right  to  prepare  the  surrender.  In  the  case  of 
Rex  V.  Rigge,  the  reason  assigned  by  the  Court  why  it  was  a  good 

(1)  16  £.  B.  640  (6  Taunt.  426).  (2)  21  B.  B.  394  (2  B.  &  Aid.  650). 
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custom  that  the  steward  should  prepare  the  surrender  was  because 
**  the  steward  is  bound  to  prepare  the  surrender  for  a  fixed  fee." 


Reg. 

V, 

Thk  Lobd 

But  here  it  appeared  that  the  fee  received  by  the  steward  was  not     m^or  of 
fixed.     That  case,  therefore,  was  no  authority  on  the  present.  Bishop's 


CoLiERIDOE,   J. : 

The  words  of  the  case  in  Bex  v.  Rigge  are  guite  consistent 
with  its  being  a  good  custom  to  take  a  reasonable  fee.  The  custom 
is  good  for  the  steward  to  prepare  the  surrender,  and  one  reason  is, 
that  he  must  charge  a  reasonable  fee.  But  if  the  claim  is  to  take 
an  arbitrary  fee,  that  might  be  a  bad  custom.  The  amount  of  the 
fees  would  necessarily  vary,  and  not  unreasonably,  when  the  length 
of  the  surrender  increases. 

Thesiger  and  Beavan  : 

There  was  no  case  which  decided  that  the  custom  for  the 
steward  to  prepare  the  surrender  was  good,  unless  it  was  con- 
nected with  a  fixed  fee.  Here,  "^however,  the  affidavit  of  the 
steward  himself  showed  that  the  amount  of  it  had  varied  at 
different  times.  As  to  its  being  reasonable,  that  argument  could 
not  avail  any  more  than  it  would  in  the  case  of  a  heriot,  or  a 
iiwdus.  In  the  latter  case,  the  reasonableness  of  the  modus  would 
be  the  best  proof  of  its  being  a  bad  one. 

COLBBIDGE,  J. : 

I  take  it  that  the  rule  on  which  the  Court  acts,  in  granting  writs 
of  mandamus  is,  that  if  the  affidavits  raise  questions  of  disputed 
fact,  it  will  grant  the  writ,  in  order  that  those  questions  may 
be  tried ;  or  if  there  are  some  questions  of  law  to  be  put  into  a 
more  solemn  train  of  inquiry,  a  similar  course  is  pursued.  But  if 
the  arguments  on  both  sides  disclose  that  there  is  no  dispute  as  to 
the  facts,  and  the  Court,  which  has  to  decide  on  the  particular 
question,  has  no  doubt  in  point  of  law,  it  ought  not  to  grant 
the  mandamus.  It  seems  to  me,  that  there  is  one  point  in  this 
case,  on  which  it  may  be  disposed  of.  But,  first,  as  to  the  matter 
of  the  steward  preparing  the  surrender.  The  arguments  seem  to 
have  forgotten  what  the  title  of  the  copyholder  is.  Now  what 
is  the  title  of  the  copyholder  ?  It  is  that  which  is  on  the  Court 
rolls.  Who  is  to  put  that  there  which  is  afterwards  to  form  his 
title?  If  it  is  to  be  contended  that  every  tenant's  attorney  has 
a  right  to  have  access  to  the  roll,  and  put  on  it  any  title  he  pleases, 


[  •en  ] 
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very  extraordinary  consequences  might  be  the  result.  Has  he 
a  right  to  do  anything  with  the  rolls?  They  are  the  lord's 
property  for  the  benefit  of  the  tenant,  no  doubt,  but  to  be  kept  by 
the  steward  only.  I  am  not  disposing  of  the  case  on  this  point, 
and  I  do  not  mean  to  say,  that  if  there  was  a  custom  set  up,  that 
the  steward  should  prepare  the  surrender  coupled  with  a  fee  which 
was  wholly  unreasonable,  that  that  would  be  a  good  custom.  But 
I  cannot  think  that  the  fact  of  the  fee  being  fixed,  is  an  integral 
part  of  the  foundation  of  the  opinion  expressed  by  the  Court  in 
Rex  V.  Rigge.  But  it  seems  to  me,  that  the  other  point  is  the 
one  on  which  this  rule  ought  to  be  ^discharged.  The  affidavits  on 
the  part  of  the  lord  and  the  steward  state,  that  it  has  been  the 
practice  to  have  separate  surrenders,  and  separate  documents,  and 
to  describe  them  as  separate  on  the  rolls.  That  I  think  is  what 
might  be  expected,  and  convenience  requires  that  it  should  be  so. 
The  other  side,  however,  seek  to  introduce  a  mode  of  proceeding, 
from  which  several  inconveniences  must  result;  all  that  is  con- 
tended in  support  of  the  application  is,  that  in  a  single  instance 
of  one  particular  conveyance  as  to  which  there  is  a  great  deal 
of  explanation  in  the  affidavits,  there  was  such  a  surrender  as  the 
one  required.  On  the  general  ground,  therefore,  that  the  descrip- 
tion of  the  tenements  should  appear  on  the  roll,  and  no  custom  is 
set  up  in  opposition  to  it,  I  think  that  the  steward  was  justified  in 
refusing  to  accept  such  a  surrender  as  the  one  tendered.  The 
present  rule  must,  therefore,  be  discharged,  but  without  costs,  as 
some  confusion  has  been  introduced  by  the  steward's  varying  the 
amount  of  fees  taken  at  different  times. 

Rule  discharged f  without  co$U. 


1840. 
[  623  ] 


REG.  V.  The  WILTS  and  BERKS  CANAL  COMPANY. 

(8  Dowling,  Pr.  Cas.  623—626;  S.  C.  4  Jur.  84«.) 

In  order  to  induce  the  Court  to  issue  a  mandamm  to  a  Canal  Company. 
to  make  compensation  to  a  claimant,  a  clear  I'efusal  on  the  part  of  the 
Company  must  be  shown;  mere  delay  in  attending  to  the  claim  is  not 
sufficient. 

Ludlow.  Serjt.,  showed  cause  against  a  rule  nisi,  obtained  by 
Erie,  for  a  mandamus,  to  be  directed  to  the  Wilts  and  Berks  Canal 
Company,  commanding  them  to  issue  their  warrant  to  the  sheriff, 
pursuant  to  6  Geo.  IV.,  the  Act  constituting  the  Company,  in  order 
to  assess  compensation  to  a  person  named  Vines,  for  an  alle^red 
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injury  done  to  his  mill  by  the  works  of  the  Company.     It  appeared         keg. 

by  the  affidavits  that  Mr.  Vines  was  the  proprietor  of  the  mill  in    thk  Wilts 

question.     The  first  application  he  made  to   the   Company  for    caSal^Co** 

compensation  was  on  the  29th  of  November.     The  applicant  was 

then  informed  that  there  would  be  a  meeting  of  the  committee  of 

management  on  the  26th  of  December,  but  that  that  would  be  a 

matter  of  form,  as  no  member  of  the  committee  would  attend  on 

that    day.     He  was  also  informed,  that  there  would   be  another 

meeting  of  the  committee  in  the  month  of  March,  and  then  his 

application  would  be  submitted  to  them.     Instead  of  waiting  for 

the  meeting  in  the  month  of  March,  he  applied,  on  the  23rd  of 

January,  for  the  present  rule.     Under  these  circumstances  it  was 

submitted,  that  there  was  no  sufficient  refusal  on  the  part  of  the 

Company  to  make  the  compensation  required,  so  as  to  authorise 

the  compulsory  process  of  a  mandamus  required  by  the  present  rule. 

There  was  a  power  under  the  Act  of  Parliament  to  call  a  special 

meeting  of  the  committee  of  management,  before  which  Mr.  Vines' 

claims  might  have  been  brought.     It  did  not  appear,  however,  that 

any  application  had  been  made  that  such  a  special  meeting  should 

be  called.     The  applicant,  therefore,  in  no  way  had  placed  himself 

in  a  situation  to  call  upon  the  Court  to  grant  the  extraordinary 

remedy  of  mandamus. 

Erie  and  Carrington,  in  support  of  the  rule,  contended,  that  it 
was  incumbent  on  the  Company  to  show  that  they  were  willing  to 
make  compensation  to  the  claimant,  as  they  ♦were  bound  pursuant  [  ♦624  ] 
to  their  Act  of  Parliament.  If  the  committee  had  really  been  in 
earnest  with  respect  to  compensating  Mr.  Vines,  they  might  have 
called  a  special  meeting  for  considering  his  claim.  But  their 
subsequent  conduct  showed  a  clear  disinclination  to  do  what  they 
were  required  in  Mr.  Vines*  case.  A  meeting  took  place  in  Decem- 
ber, and  another  in  March,  but  no  single  step  was  taken  at  either 
of  those  meetings  towards  satisfying  the  claim.  Had  the  Company 
really  intended  to  act  fairly  towards  Mr.  Vines,  they  would,  at  the 
latter  meeting,  have  done  something  with  respect  to  his  claim,  as 
they  were  well  aware  that  his  claim  had  been  made.  No  reason 
could  exist  for  not  issuing  the  warrant,  because  the  Company  was 
perfectly  protected  with  respect  to  costs  by  the  bond  which  must  be 
given  to  the  Company  by  Mr.  Vines  on  such  an  occasion.  Although 
no  formal  refusal  had  been  given  by  the  Company  to  issue  their 
warrant,  the  facts  disclosed  amounted  to  a  substantial  refusal. 
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Rbg.        Coleridge,  J. : 
t. 
The  Wilts        I  am  sorry  to  be  obliged  to  dispose  of  the  rule  on  this  preliminary 

Canal  Co.  objection.  In  the  case  of  Rex  v.  The  Brecknock  and  Abergarcnnti 
Canal  Company  (i),  Lord  Denman  lays  down  correctly  the  rule  as  to 
the  circumstances  under  which  writs  of  mandamus  should  be 
granted.  His  Lordship  there  says,  *'  we  cannot  grant  a  mandamus 
unless  there  has  been  a  direct  refusal,  and  here,  I  think,  there  has 
not.  It  is  not,  indeed,  necessary  that  the  word  '  refuse,'  or  any 
equivalent  to  it,  should  be  used ;  but  there  should  be  enough  to 
show  that  the  party  withholds  compliance,  and  distinctly  deter- 
mines not  to  do  what  is  required."  That  is  the  true  principle  on 
which  this  case  must  depend.  The  question  is,  whether,  on  the 
28rd  of  January,  when  this  rule  was  moved  for,  I  can  perceive  in  the 
conduct  of  the  Company,  or  the  circumstances  which  transpired, 
[  ^626  ]  what  amounts  to  a  clear  intention  on  their  part  *not  to  do  the  act 
which  they  are  required.  I  think  it  must  be  taken  as  clear,  in  this 
case,  that  this  committee  meets  quarterly  ;  one  meeting  being  held  in 
the  month  of  December,  and  another  in  the  month  of  March.  An 
application  was  made  to  the  Company  for  compensation  on  the 
29th  of  November,  and  a  communication  was  made  to  the  applicant 
that  the  next  quarterly  meeting  would  be  on  the  26th  of  December ; 
but  that  it  was  probable  that  no  one  would  attend.  The  candid 
meaning  of  this  was,  that  as  the  day  mentioned  was  the  day  after 
Christmas  Day,  it  was  probable  no  one  would  attend.  It  was  also 
stated,  that  the  next  effective  meeting  would  be  in  the  month  of 
March.  If  the  applicant  meant  to  say  that  this  was  an  evasive 
answer,  he  should  have  insisted  that  a  notice  of  a  special  meeting 
should  be  given  for  the  purpose  of  considering  the  claim.  Then,  if 
the  clerk  had  said  any  thing  which  showed  that  the  Company 
intended  to  fall  back  on  the  usual  quarterly  meeting,  and  not  to 
summon  a  special  meeting,  that  might  have  been  a  reason  for 
forming  a  different  view  of  the  case.  But  that  is  not  so.  I  cannot 
see  any  thing  like  an  intention  to  do  so.  They  do  not  refuse,  in 
terms,  to  issue  their  warrant  to  the  sheriff,  and  their  conduct  does 
not  show  an  intention  so  to  do.  So  much  as  to  the  conduct  of  the 
Company  at  the  time  of  applying  for  the  rule.  It  is  said,  that  the 
subsequent  conduct  of  the  Company  shows  that  there  wais  no  real 
intention  on  their  part  to  make  compensation  to  the  claimant,  as 
they  were  bound  ;  for  it  is  remarked  that  they  have  done  nothing 
with  respect  to  the  claim,  at  the  meeting  which  took  place  in  the 
(1)  3  Ad.  &  El.  222;  4  Nev.  &  Man.  871. 
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month  of  March.    It  is  said,  that  because  the  Company  did  nothing        Beo. 

since,  it  is,  therefore,  clear  they  intended  to  do  nothing  before,    the  wiltr 

That  is,  however,  not  a  fair  construction  of  the  course  which  the    c^anal  Co! 

Company  pursued.     If  you  take  a  hostile  proceeding  it  is  natural 

that  you  should  alter  the  disposition  of  the  parties.     If  they  find 

that  you  are  determined  to  bring  them  into  the  Court  of  Queen's 

Bench,  and  to  throw  away  the  scabbard  in  making  *this  application,      [  *^26  ] 

the  Company  may  naturally  say  that  they  will  await  the  event  of 

the  application.     The  rule  must,   therefore,   be  discharged,  but 

without  costs. 

Rule  accordingly. 


REG.  V.  The  LOEDS  of  The  MANOR  of  IKGLETON-       i84o. 

(8  Bowling,  Pr.  Cas.  693—701 ;  S.  C.  4  Jur.  700.)  P~, 

The  Fines  and  Becoveries  Act,  1833  (3  &  4  WiU.  IV.  c.  74),  b.  53,  only 
applies  to  equitable  estates  of  tenants  in  tail  of  lands  held  by  copy  of 
Court  roll.  The  Court,  therefore,  refused  a  mandamtis  to  the  lord  of  a 
manor,  commanding  him  to  enter  on  the  Court  rolls  an  indenture 
touching  certain  customary  freehold  hereditaments,  although  it  appeared 
that  the  steward  of  the  manor  was  accustomed  to  give  admittances  signed 
by  him  to  the  grantee  of  such  hereditaments,  but  did  not  enrol  the  deed,  by 
which  they  were  granted. 

W.  H.  Watson  showed  cause  against  a  rule  nisi,  obtained  by 

Armstrongy  calling  on  the  lords  of  the'  manor  of  Ingleton,  in  the 

county  of  York,  and  their  steward /to  show  cause,  why  a  writ  of 

mandamus  should  not  issue,  directed  to  them,  commanding  them 

to  enter  on  the  Court  rolls  of  the  said  manor,  *a  certain  indenture       [  9694  ] 

touching  certain  customary  freehold  hereditaments  and  premises 

within  the  said  manor,  pursuant  to  the  directions  on  the  statute  in 

such  case  made    and    provided.     The    present    application  was 

founded  on  3  &  4  Will.  IV.  c.  74,  s.  53.     The  provisions  of  that 

section  were,  ''  That  a  tenant  in  tail  of  lands  held  by  copy  of  Court 

roll,  whose  estate  shall  be  merely  an  estate  in  equity,  shall  have  full 

power,  by  deed,  to  dispose  of  such  lands  under  this  Act,  in  the  same 

manner  in  every  respect  as  he  could  have  done  if  they  had  been  of 

freehold  tenure ;  and  all  the  previous  clauses  in  this  Act  shall, 

so  far  as  circumstances  will  admit,  apply  to  the  lands  in  respect 

of  which  any  such  equitable  tenant  in  tail  shall  avail  himself  of 

this   present  clause;    and    the   deed  by  which   the    disposition 

shall  be  effected,  shall  be  entered  on  the  Court  rolls  of  the  manor 

of  which  the  lands  thereby  disposed  of   may  be  parcel ;  and  if 
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there  shall  be  a  protector  to  consent  to  the  disposition,  and  such 
protector  shall  give  his  consent  by  a  distinct  deed,  the  consent  shall 
be  void  unless  the  deed  of  consent  be  executed  by  the  protector, 
either  on  or  at  any  time  before  the  day  on  which  the  deed  of  dispo- 
sition shall  be  executed  by  the  equitable  tenant  in  tail ;  and  such 
deed  of  consent  shall  be  entered  on  the  Court  rolls ;  and  it  shall  be 
imperative  on  the  lord  of  the  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  when  required  so  to  do,  to  enter  such  deed  or 
deeds  on  the  Court  rolls,  and  he  shall  indorse  on  each  deed  so 
entered  a  memorandum,  signed  by  him,  testifying  the  entry  of  the 
same  on  the  Court  rolls :  Provided  always,  that  every  deed  by 
which  lands,  held  by  copy  of  Court  roll,  shall  be  disposed  of  under 
this  clause,  by  an  equitable  tenant  in  tail  thereof,  shall  be  void 
against  any  person  claiming  such  lands,  or  any  of  them,  for 
valuable  consideration  under  any  subsequent  assurance  duly  entered 
on  the  Court  rolls  of  the  manor  of  which  the  lands  may  be  parcel, 
unless  the  deed  of  disposition  by  the  equitable  tenant  in  tail  be 
entered  on  the  Court  rolls  of  such  manor  before  the  subsequent 
assurance  shall  have  been  entered." 

The  previous  sections,  50,  51,  and  52,  applied  to  legal  estates, 
while  this  last  section,  58,  applied  to  equitable  estates.  No  doubt 
existed  that  with  respect  to  the  property  in  question,  the  applicant, 
Mr.  Oddie,  only  took  an  equitable  estate.  The  question,  therefore, 
for  the  decision  of  the  Court  would  be,  whether  the  lands  in  question, 
which  were  customary  lands,  could  be  considered  as  **  lands  held 
by  copy  of  Court  roll,"  within  the  meaning  of  the  section?  It 
would  appear,  in  the  present  case,  that  the  property  in  question, 
although  customary,  did  not  pass  by  surrender  and  admittance, 
and,  therefore,  could  not  be  considered  as  held  by  copy  of  Court  roll. 
It  was  shown  by  the  affidavits,  that  there  were  no  Court  rolls  in  the 
manor  ;  but  that  the  steward  merely  entered  the  verdicts  of  juries 
on  certain  loose  sheets,  but  upon  them  he  never  indorsed  any 
entries.  It  was  also  shown,  that  the  mode  in  which  property  of 
this  kind  was  conveyed  in  the  manor,  was  by  deed,  which  the 
tenant  executed  to  the  alienee.  The  operative  words  of  that  deed 
were,  "grant,  bargain,  sell,  alien,  surrender,  and  convey."  This 
deed  conveyed  the  estate  which  was  to  have  "  to  the  alienee,  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  the  manor, 
and  under  the  rents,  dues,  duties,  and  services,  usual  and  accus* 
tomed."  No  enrolment  was  made  of  this  deed  on  any  Court  roll, 
but  it  was  usual,  at  a  subsequent  Court,  for  the  grantee  to  produce 
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the  deed  to  the  steward,  who  gave  him  an  admittance  on  plain 
parchment,  signed  by  himself.     The  effect  of  this  ceremony  was, 
to  render  the  alienee  the  legal  tenant.    With  respect  to  barring 
entails  within  the  manor,  by  the  legal  tenant  in  tail,  there  was  a 
customary  mode,  which  the  affidavits  disclosed,  on  which  proceeding 
the  lords  of  the  manor  received  certain  appointed  fees.    In  the 
present  instance,  the  person  in   whom  the  legal  estate  tail  was 
vested,  was  no  party  to  this  application,  but,  on  the  contrary,  he 
objected  to  it.    The  object  of  the  applicant  must  be,  to  have  the 
deed  in  question  entered  on  the  rolls  of  the  manor ;  but  here,  there 
were  no  rolls  on  which  the  deed  could  be  entered.     *It  was  true,  an 
act  was  done  in  Court  by  the  steward,  but  that  would  not  render  the 
property  copyhold,  as  it  could  not  amount  to  surrender  and  admit- 
tance.   The  case  of  Doe  d.  The  Earl  of  Carlisle  v.  Towns  (i)  was  very 
important,  as  throwing  light  on  tenures  similar  to  the  present.     The 
marginal  note  of  that  case  was,  *^  Estates  of  inheritance  in  a  manor 
were  held  at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  subject  to  fines  on  the  death  of  the  lord  or  tenant,  and  on 
alienation,  and  to  other  dues.    The  tenant  might  aliene  by  cus- 
tomary bargain  and  sale,  with  the  license  of  the  lord  indorsed. 
Courts  were  held  twice  a-year,  at  which  new  tenants,  on  death  or 
alienation,  were  bound  to  appear  and  have  their  names  entered  on 
the  roll,  paying  a  shilling  to  the  steward.    On  default  made,  the 
lord  might  seize  quovsque :   Held,  that  such  enrolment  was  not 
an  admittance  within  the  Stamp  Act,  55  Geo.  Ill,  c.  184,  which 
lays  a  duty  on   'customary  estates,  passing  by  surrender  and 
admittance,  or  by  admittance  only,  and  not  by  deed  ; '  but  that  in 
case  of  alienation,  the  estates  passed  by  the  conveyance,  licensed  by 
the  lord ;  and  where  the  lands  descended,  the  heir  became  entitled 
as  in  case  of  freehold :  and,  consequently,  that  a  person,  taking  as 
heir,  was  not  bound,  on  enrolment,  to  receive  a  stamped  admittance 
from  the  steward."    There  Lord  Tbntbrdbn  said,  "  I  am  of  opinion 
that  these  tenements  do  not  fall  within  the  description  in  the  schedule, 
of   customary  estates  passing  by  admittance  only,   and  not  by 
deed.    It  is  found  in  the  case  that  the  tenements  on  this  manor  do 
pass  by  customary  conveyance  of  bargain  and  sale.    It  appears  to 
me,  that  the  Legislature  intended  to  lay  a  fine  on  the  transfer  of 
copyhold  and  customary  property,  when  effected  by  deed  of  what- 
ever description,  or  by  matter  of  record ;  in  the  one  case  the  stamp  is 
imposed  on  the  deed,  in  the  other,  where  a  surrender  or  admittance 

(1)  2  B.  &  Ad.  585. 
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takes  place  and  is  recorded  in  Court,  the  stamp  is  laid  apon  the 
copy  of  the  Court  roll,  to  be  delivered  to  *the  party  entitled  (i). 
But  in  the  present  case,  the  property  did  not  pass  by  deed,  the 
defendant  taking  as  heir  to  his  brother,  nor  did  it  pass  by  matter  of 
record.  There  was  simply  an  act  in  court,  nothing  was  recorded/' 
Mr.  Justice  Littledale,  in  his  judgment  in  the  same  case, 
observed,  ''  the  schedule  lays  the  duty  on  estates  which  pass  by 
surrender  and  admittance,  or  admittance  only,  and  not  by  deed ; 
excluding  the  latter  case  for  a  very  good  reason,  namely,  that  where 
there  are  deeds  the  revenue  is  already  provided  for.  The  tenure  in 
these  manors  is  peculiar.  It  is  not  to  hold  merely  according  to  the 
custom  of  the  manor,  as  is  generally  the  case  with  such  estates  in 
the  North  of  England,  but  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor :  it  is  a  customary  estate  of  inheritance  at 
will ;  it  is  alienated  by  customary  bargain  and  sale,  with  the  license 
of  the  lord  indorsed;  and  it  passes  by  the  deed  only,  without 
admittance.  At  the  Courts,  which  are  held  twice  a-year,  proclama- 
tion is  made  for  heirs  or  alienees  to  appear,  and  their  names  are 
then  enrolled ;  but  this  is  not  an  admittance,  it  is  only  a  notifica- 
tion of  the  change  of  tenants,  in  case  of  alienation,  the  title  is 
complete  on  execution  of  the  bargain  and  sale,  and  license  from 
the  lord,  and  when  the  lands  pass  by  descent,  they  vest  in  the  same 
manner  as  freehold  property."  That  case  showed  that  the  lands 
in  the  present  case  could  not  be  considered  as  held  by  copy  of 
Court  roll,  for  the  title  depended  on  the  deed.  Supposing  an  eject- 
ment to  be  brought  for  the  recovery  of  these  lands,  the  Court  rolls 
of  this  manor  would  be  no  evidence  of  title,  because  only  the  deed 
conferred  title.  The  case,  therefore,  could  not  be  considered  as 
coming  within  the  Act  of  Parliament,  and  consequently  the  present 
rule  must  be  discharged. 


Armstrong,  in  support  of  the  rule : 

The  case  cited  on  the  other  side  only  amounted  to  a  decision  on 
[  ^698  ]  the  Stamp  *Act.  The  Court  there  held,  that  such  a  stamp  as  was 
contended  for,  was  not  necessary.  If  the  preamble  of  the  Act  of 
Parliament  was  considered,  it  would  appear  that  the  Legislature 
intended  that  the  provisions  of  this  section  should  extend  to  such  a 
case  as  the  present.  In  section  1,  it  was  enacted,  "  that  in  the 
construction  of  this  Act  the  word  '  lands '  shall  extend  to  manors, 
advowsons,  rectories,  messuages,  lands,  tenements,  tithes,  rents,  and 
(1)  48  Geo.  in.  c.  149,  8.  33  [wp.  33  &  34  Vict.  c.  99]. 
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hereditaments  of  any  tenure  (except  copy  of  Court  roll),  and  whether 
corporeal  or  incorporeal,  or  any  undivided  share  thereof ;  but  when 
accompanied  by  some  expression,  including  or  denoting  the  tenure 
by  copy  of  Court  roll,  shall  extend  to  manors,  messuages,  lands, 
tenements,  and  hereditaments  of  that  tenure,  and  any  undivided 
share  thereof.'' 
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(CoLBRiDOB,  J. :  I  do  not  see  how  the  words  of  that  section, 
defining  the  meaning  of  the  word  "  land,'*  show  that  the  property 
here  comes  within  the  meaning  of  the  Act  of  Parliament.) 

This  must  be  considered  as  ranging  itself  within  that  class  of  lands 
which  were  **  accompanied  by  some  expression,  including  or  denot- 
ing the  tenure  by  copy  of  Court  roll."     The  case  of  Doe  d.  Beat/  v. 
Huntington  and  others  (i),  was  an  authority  for  this  construction. 
The  marginal  note  of  that  case  was,  "Where  the  lord  of  a  customary 
manor,  by  his  deed,  made  since  the  statute  Quia  Emptores,  granted 
to  his  customary  tenant,  who  then  held,  by  the  payment  of  certain 
customary  rents  and  other  services,  that  in  consideration  of  a  61 
penny  fine  (or  61  years'  rent),  he,  the  lord,  ratified  and  confirmed 
to  the  tenant  and  his  heirs  all  his  customary  and  tenant-right 
estate,  with  the  appurtenances,  &c.,  and  granted  that  the  tenant 
and  his  heirs  should  be  thereof  freed,  acquitted,  exempted,  and 
discharged  from  the  payment  of  all  rents,  fines,  heriots,  &c.,  dues, 
customs,  services,  and  demands,  at  any  time  thereafter  happening 
to  become  due  in  respect  of  the  tenancy,  except  Id.  yearly  rent,  and 
also  excepting  and  reserving  suit  of  Court,  with  the  service  incident 
thereto;    and  saving  and  reserving  all  ^royalties,  escheats,  and 
forfeitures,  and  all  other  advantages  and  emoluments  belonging  to 
the  seigniory,  so  as  not  to  prejudice  the  immunities  thereby  granted 
to  the  tenant ;  and  also  granted  liberty  to  cut  timber,  and  to  sell 
or  lease,  &c.,  without  license :  held,  that  such  confirmation  to  the 
tenant  of  his  customary  and  tenant-right  estate  freed,  &c.,  from  all 
rents  and  services,  except,  &c.,  was  tantamount  to  a  release  of  those 
rents  and  services  not  specifically  excepted;   and  that,  by  virtue 
thereof,  the  customary  tenement  became  frank-free,  or  held  in  free 
and  common  socage;  and  that  the  old  customary  estate,  which 
before  was  not  devisable,  was  extinguished,  and  became  thereupon 
devisable  by  the  Statute  of  Wills.     Such  customary  estates,  which 
are  peculiar  to  the  north  of  England,  are  not  freehold,  but  seem  to 


[  •699  ] 
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Reg.  fall  under  the  same  consideration  as  copyholds,  though  alienable 
The  Lords  ^y  bargain  and  sale  and  admittance  thereon,  and  not  holden  at 
the  will  of  the  lord.'*  There,  Lord  Ellbnborouoh  said,  "  These 
customary  estates,  known  by  the  denomination  of  tenant-right,  are 
peculiar  to  the  northern  parts  of  England,  in  which,  border  serving 
against  Scotland  were  anciently  performed,  before  the  union  of 
England  and  Scotland  under  the  same  sovereign.  And  although 
these  appear  to  have  many  qualities  and  incidents  which  do  not 
properly  and  ordinarily  belong  to  villenage  tenure,  either  freed  or 
privileged,  (and  out  of  one  or  other  of  these  species  of  villenage  all 
copyhold  is  derived),  and  also  have  some  which  savour  more  of 
military  tenure,  by  escuage  uncertain,  which,  according  to  Littleton. 
sec.  99,  is  knight's  service  ;  and  although  they  seem  to  want  some 
of  the  characteristic  qualities  and  circumstances  which  are  con- 
sidered as  distinguishing  this  species  of  tenure,  namely,  the  being 
holden  at  the  will  of  the  lord,  and  also  the  usual  evidence  of  title 
by  copy  of  Court  roll,  and  are  alienable  also,  contrary  to  the  dsu&I 
mode  by  which  copyholds  are  aliened,  namely,  by  deed  and 
admittance  thereon  (if  indeed  they  could  be  immemorially  aliened 
at  all  by  the  particular  species  of  deed  stated  in  the  case,  namely, 
a  bargain  and  sale,  which  at  *common  law  could  only  have  trans- 
ferred the  use) ;  I  say,  notwithstanding  all  these  anomalous 
circumstances,  it  seems  to  be  now  so  far  settled  in  Courts  of  law 
that  these  customary  tenant-right  estates  are  not  freehold,  bot  that 
they,  in  effect,  fall  within  the  same  consideration  as  copyholds, 
that  the  quality  of  their  tenure,  in  this  respect,  cannot  properly 
any  longer  be  drawn  into  question."  That  case  was  sufficient  to 
show  that  the  lands  in  question  must  be  considered  in  the  nature 
of  copyhold,  and  being  so,  were  within  the  meaning  of  this  Act  of 
Parliament.  In  Doe  d.  Cook  v.  Danvers  (i),  it  was  held,  that  an 
estate,  whether  copyhold  or  not,  to  all  purposes,  may  well  pass 
under  the  description  of  copyhold  in  a  will ;  the  intention  to  pass 
it  under  that  description  being  apparent.  Coupling  the  preamble 
in  the  first  section  of  the  Act  of  Parliament  with  the  provisions  of 
sec.  58,  the  property  in  question  would  seem  to  range  itself  under 
the  description  of  copyhold  lands. 

Ctir.  adv,  rult. 


[•700] 


Coleridge,  J. : 

This  was  a  rule  for  a  mandamns  to  the  lords  of  this  manor,  to 

(1)  7  East,  299. 
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enter  on  the  Court  rolls  of  the  manor,  a  certain  indenture,  touching 

certain  cuBtomary  freehold  hereditaments  and  premises  within  the 

manor,  pursuant  to  the  3  &  4  Will.  TV.  c.  74,  s.  58.    This  is  the 

Act  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution 

of   more  simple  modes  of  assurance,  which,  after  providing  with 

very  great  care,  a  new  mode  of  assurance  for  barring  entails  in 

freehold  lands,  proceeds,  at  the  50th  section,  to  the  case  of  lands 

held  by  copy  of  Court  rolls,  and  at  the  58rd,  to  the  particular  case 

of  a  tenant  in  tail  of  such  lands,  whose  estate  is  merely  an  estate  in 

equity.     The  present  applicant  has  only  an  equitable  estate,  but  he 

is  met  by  the  difficulty  which  the  very  language  of  his  rule  suggests, 

that  the  estate  is  not  copyhold.     This  is  clear  upon  the  affidavits, 

*which  disclose  that  the  estates  do  not  pass  by  surrender  and 

admittance,  but  by  deed  from  the  tenant  to  the  alienee,  the 

operative  words  of  which,  are  "grant,  bargain,  sell,  alien,  surrender, 

and  convey,"  the  Iwbendum  "  to  the  alienee,  his  heirs  and  assigns 

for  ever,  according  to  the  custom  of  the  manor,  and  under  the 

rents,  dues,  duties,  and  services  usual  and  accustomed."    This 

deed  is  never  enrolled  on  any  Court  roll,  but  produced  at  some 

subsequent  Court  by  the  grantee,  who  thereupon  receives,  on  plain 

parchment,  an  admittance  signed  by  the  steward,  and  thereupon 

becomes  the  legal  tenant.    It  further  appears,  that  there  are  no 

Court  rolls,  nothing  but  the  verdicts  of  the  juries  on  loose  sheets, 

upon  which  the  steward  has  never  been  in  the  habit  of  endorsing 

any  entries,  and  conceives  that  he  has  no  power  to  do  so.   Further, 

there  is  a  customary  mode  for  the  barring  of  entails  by  the  legal 

tenant  in  tail,  under  which  the  lords  receive  considerable  fines; 

and  in  the  present  case,  it  is  sworn  that  the  tenant  of  the  legal 

estate  tail  dissents  from  the  present  application.     Under  these 

circomstances  the  writ  ought  not  to  go.     The  section  referred  to,  is 

clearly  inapplicable,  and  I  have  not  been  able  to  discover  that  any 

other  provision  has  been  made  by  the  statute  for  estates  of  this 

tenure.     Why  they  were  omitted,  or  whether  the  omission  was 

unintentional,  I  cannot  say,  but  it  is  sufficient  for  the  present 

decision,  that  the  statute  does  not  cast  upon  the  lords  the  duty  of 

doing  what  they  have  been  required  to  do. 

Rvle  refused. 


Kko. 

r. 

The  Lords 

OF  THE 

Manor  of 

IKGLETON. 


[  '701  ] 
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•1840.  JOKDAN  AND  Another  v.  CHOWNS. 

[  709  ]  (8  Dowling,  Pr.  Caa.  709—716.) 

On  applications  under  7  Geo.  11.  c.  20,  s.  1,  to  stay  proceedings  in  an 
action  on  a  bond,  securing  the  principal  and  interest  payable  on  a 
mortgage,  if  the  mortgagee  seeks  to  obtain  interest  for  the  interval  between 
granting  the  rule,  and  the  actual  payment  of  the  principal  into  his  hands. 
he  must  make  his  claim  to  it,  at  the  time  of  discussing  the  role,  for  he 
cannot  afterwards  sustain  it 

Barstow  showed  cause  against  a  rule  nisi,  obtained  by  niiite, 
calling  on  the  plaintiffs  to  show  cause  why,  within  ten  days,  tbej 
should  not  execute  and  deposit  with  the  Master  the  deed  of  transfer 
of  the  mortgage  granted  by  the  defendant  to  the  plaintiff,  and  why 
the  plaintiff  should  not  pay  the  cost  of  this  application,  the 
defendant's  attorney  undertaking  to  pay  the  costs  of  executing  the 
said  transfer.  This  was  an  action  of  debt  on  the  bond  ezecnted 
by  the  defendant  to  the  plaintiffs,  to  secure  the  payment  of 
principal  and  interest  on  a  mortgage  on  certain  property  granted 
by  the  defendant  to  the  plaintiffs.  After  certain  proceedings  were 
had  in  the  action,  a  rule  was  obtained  by  the  defendant,  pursuant  to 
7  Geo.  II.  c.  20,  s.  1,  to  stay  proceedings,  on  payment  into  Court  of 
the  principal  moneys  and  interest  due  on  the  mortgage,  and  all 
costs  of  suit.  This  rule  was  obtained  on  the  81st  of  January,  1810. 
The  principal  money  and  interest,  down  to  the  date  of  paying  in, 
[  *7io  ]  was  paid  into  *Court,  and  an  arrangement  made  between  the  parties 
with  respect  to  the  costs ;  but  the  plaintiff  was  not  entitled,  by 
that  rule  to  take  the  money  out  of  Court.  Subsequently,  in 
consequence  of  necessary  delays  on  both  sides,  several  weeks 
elapsed  before  the  deed  of  transfer  of  the  mortgage  was  ready  for 
execution  by  the  plaintiffs.  When  tendered  to  them,  they  refused 
to  execute,  unless  the  interest  on  the  principal  money,  from  the 
date  of  the  paying  it,  down  to  the  time  of  executing  the  deed,  was 
paid.  This,  the  defendant  declined  doing,  and  the  present  rule 
was  accordingly  obtained.  Barstow  submitted,  that  according 
either  to  the  words  or  the  equity  of  the  statute,  7  Geo.  II.  c.  20, 
the  plaintiffs  had  a  right  to  the  interest  claimed.  The  words  of 
section  2  of  that  Act  were, ''  that  where  any  action  shall  be  brought 
on  any  bond  for  payment  of  the  money  secured  by  such  mortgage, 
or  performance  of  the  covenants  therein  contained,  or  where  any 
action  of  ejectment  shall  be  brought  in  any  of  his  Majesty's  Courts 
of  Eecord  at  Westminster,  or  in  the  Court  of  Quarter  Sessions  in 
Wales,  or  in  any  of  the  superior  Courts  in  the  counties  palatine  of 
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Chester,  Lancaster,  or  Durham,  by  any  mortgagee,  or  mortgagees,      Jordan 

his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  for      ghown.s 

the  recovery  of  the  possession  of  any  mortgaged  lands,  tenements,  or 

hereditaments,  and  no  suit  shall  be  then  depending  in  any  of  his 

Majesty's  courts  of  equityin  that  partof  Great  Britain  called  England, 

for  or  touching  the  foreclosing  or  redeeming  of  such  mortgaged  lands, 

tenements,  or  hereditaments ;  if  the  person  or  persons  having  right 

to  redeem  such  mortgaged  lands,  tenements,  or  hereditaments,  and 

who  shall  appear  and  become  defendant  or  defendants  in  such  action, 

shall,  at  any  time  pending  such  action,  pay  unto  such  mortgagee  or 

mortgagees,  or  in  case  of  his,  her,  or  their  refusal,  shall  bring  into 

Court,  where  such  action  shall  be  depending,  all  the  principal  moneys 

and  interest  due  on  such  mortgage,  and  also  all  such  costs  as  have 

been  expended  in  any  suit  or  suits  at  law  or  in  equity,  upon  such 

^mortgage  (such  money,  for  principal,  interest,  and  costs,  to  be       [  *7ii  ] 

ascertained  and  computed  by  the  Court,  where  such  action  is  or  shall 

be  depending,  or  by  the  proper  officer  by  such  Court  to  be  appointed 

for  that  purpose),  the  moneys  so  paid  to  such  mortgagee  or  mort> 

gagees,  or  brought  into  such  Court,  shall  be  deemed  and  taken  to  be 

in  full  satisfaction  and  discharge  of  such  mortgage,  and  the  Court 

shall  and  may  discharge  every  such  mortgagor  or  defendant  of,  and 

from  the  same  accordingly;  and  shall  and  may,  by  rule  or  rules  of 

the  same  Court,  compel  such  mortgagee  or  mortgagees,  at  the  costs 

and  charges  of  such  mortgagor  or  mortgagors,  to  assign,  surrender, 

or  reconvey  such  mortgaged  lands,  tenements,  and  hereditaments, 

and  such  estate  and  interest  as  such  mortgagee  or  mortgagees  have 

or  hath  therein,  and  deliver  up  all  deeds,  evidences,  and  writings, 

in  his,  her,  or  their  custody,  relating  to  the  title  of  such  mortgaged 

lands,  tenements,   and  hereditaments,   unto  such  mortgagor  or 

mortgagors  who  shall  have  paid  or  brought  such  moneys  into  the 

Court,  his,  her,  or  their  heirs,  executors  or  administrators,  or  to 

such  other  person  or  persons  as  he,  she,  or  they  shall  for  that 

purpose  nominate  or  appoint."     The  words  of  this  section  might 

possibly  in  strictness  only  apply  to  interest  due  down  to  the  time  of 

obtaining  the  rule  absolute  for  staying  the  proceedings;    but  it 

must  be  the  clear  intention  of  the  Legislature,  on  the  equity  of  the 

statute,  that  the  plaintiff  should  be  entitled  to  it  down  to  the  time 

of  his  receiving,  or  having  the  power  to  take  the  money ;  otherwise 

great  injustice  would  be  wrought  to  the  mortgagee.    Although  the 

money  was  paid  into  Court,  pursuant  to  the  rule,  many  months 

might,  but  some  little  time  must,  where  all  diligence  was  used, 
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JoKDAN      elapse,  before  the  transaction  was  completed,  and  the  mortgagee 

CH0WN8.  entitled  actually  to  receive  it.  During  all  that  period,  the 
mortgagee  was  deprived  of  his  interest  on  the  principal  money.  If 
the  amount  was  large,  considerable  loss  would  be  the  result. 

[  ♦712  ]  Those  remarks  applied  to  the  present  case.  It  might  be  *8aid,  on 
the  other  side,  that  the  claim  for  interest,  in  respect  of  the  period 
between  making  the  rule  absolute  for  staying  proceedings,  and  the 
actual  payment  of  the  money  into  the  hands  of  the  mortgagee, 
ought  to  have  been  made  at  the  time  of  disposing  of  that  rule; 
that  the  rule  proceeded  on  the  statute,  and,  therefore,  most  be 
construed  by  the  statute;  that  the  statute  allowed  no  interest 
beyond  the  time  of  paying  the  principal  money  into  Court,  and, 
therefore,  the  mortgagee  was  not  entitled  to  it.  Those  arguments, 
however,  could  not  disentitle  the  mortgagee  to  the  equitable 
consideration  of  his  claim.  Previous  to  the  passing  of  the  statute, 
the  7  Geo.  II.,  no  such  relief  could  be  afforded  by  a  court  of  law, 
as  that  which  might  now  be  obtained  pursuant  to  the  statute. 
Becourse  was  always  necessarily  had  to  a  court  of  equity.  The 
effect  of  the  statute,  therefore,  was,  in  fact,  to  give  a  new  and 
equitable  power  to  the  courts  of  law.  Being  an  equitable  power,  it 
ought  to  be  exercised  in  such  a  way  as  both  to  protect  the  interests 
of  the  mortgagor,  and  to  avoid  injuring  the  mortgagee,  especially 
as  the  former  rule,  which  had  been  obtained  by  the  defendant, 
could  not  be  said  to  have  been  obtained  in  strictness  on  the  statute. 
It  no  where  appeared,  upon  the  affidavits,  but  the  contrary,  that 
any  tender  of  the  money  had  ever  been  made  before  that  rule  was 
obtained.  The  authority  of  the  Court,  under  the  statute,  only 
existed  upon  the  assumption  of  one  of  two  acts,  actual  payment,  or 
tender.  As,  therefore,  the  defendant  had  not  complied  with  the 
requisites  of  the  statute,  there  was  the  more  reason  for  dealing 
with  this  application  according  to  the  equitable  summary  jurisdic- 
tion of  the  Court,  and  not  in  strictness  according  to  the  statute. 
For,  if  the  course  contended  for  by  the  other  side  was  pursued, 
certainly  the  mortgagor  would  be  protected,  but  the  mortgagee 
would  be  injured.  That  could  never  have  been  the  intention  of  the 
Legislature.  The  cases  in  equity  supported  this  view  of  the  course 
which  ought  to  be  taken  with  respect  to  the  mortgagee's  claim  to 

[  'TIS  ]  interest.  He  cited  *GyU%  v.  Hail  (i).  Bishop  v.  Church  (2), 
Garfoi'th  v.  Bradley  (3),  Wiltshire  v.  Smith  (4),  Coote  on  Mortgages, 

(1)  2  P.  Wms.  377.  (3)  Ibid.  670, 

(2)  2  Ves.  Sen.  371.  (4)  3  Atk.  89. 
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>34.      At  all  events  the  plaintiffs  were  not  obliged  to  accept  the      Jordan 
undertaking  of  the  defendant's  attorney  to  pay  the  costs  of  the      chowns. 
transfer.     They  were  entitled  to  have  those  costs  paid  before  the 
transfer  was  executed. 

•    IVJiitCy  in  support  of  the  rule,  contended  that  the  cases  on  the 

other  side  were  distinguishable  from  the  present,  as  in  the  two 

former  the  claim  to  interest  depended  upon  the  question  of  whether 

a  proper  tender  had  been  made  of  the  principal  money ;  and  in  the 

last  the  decision  proceeded  upon  the  opinion  of  the  Court,  that 

a  mortgagee  was  entitled  to  refuse  to  take  the  principal  and  interest 

though  tendered,  until  he  had  an  opportunity  of  advising  with  his 

attorney,  whether  he  might  safely  execute  the  deed  of  assignment. 

He  cited  2nd  Powell  on  Mortgages,  p.  934.    With  respect  to  the 

claim  for  interest  for  the  period  between  the  drawing  up  of  the 

rule  on  the  81st  of  January,  and  the  payment  of  the  money  into 

the  hands  of  the  plaintiff,  that  ought  properly  to  have  been  made 

the  subject  of  discussion,  on  showing  cause  against  that  rule.     No 

such  claim  was  then  set  up,  but  the  rule  was  drawn  up  in  the 

ordinary  form,  in  accordance  with  the  provisions  of  the  7  Geo.  II. 

c.  20,  s.  1.     That  statute  only  required  the  payment  of  interest 

down  to  the  time  of  the  application  being  made,  and,  therefore,  no 

other  interest  could  be  payable.     As  to  the  objection  to  accept  the 

undertaking  of  the  defendant's  attorney,  that  was  not  sustainable, 

because  the  plaintiffs  would  have  sufficient  security  in  the  fact  that 

the  deed  of  transfer,  after  the  execution,  would  be  deposited  with 

the  Master,  and  would  not  be  delivered  out  to  the  defendant  until 

all  costs  were  paid. 

COLEBIDOB,  J. : 

This  is  a  rule  of  considerable  importance.  *It  calls  on  Messrs.  [  nn  ] 
Jordan  and  Mackey,  the  two  plaintiffs,  to  show  cause  why,  within 
ten  days,  they  should  not  deposit  with  the  Master  the  deed  of 
transfer  of  the  mortgage  executed  by  the  plaintiffs  to  the  defendant, 
and  why  the  plaintiffs  should  not  pay  the  costs  of  the  application, 
the  defendant's  attorney  undertaking  to  pay  the  defendant's  costs 
on  the  execution  of  the  said  transfer.  Before  I  go  into  the  general 
question,  there  is  one  point  which  1  may  dispose  of  at  once.  It  is 
said,  that  the  plaintiffs  are  not  bound  to  take  the  undertaking  of 
the  defendant's  attorney  for  the  costs  attending  the  execution  of 
the  transfer.    If  that  was  the  only  security,  the  objection  might  be 
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Jordan      reasonable,  but  the  rule  does  not  require  the  plaintiff  to  execute 
Chowns.      and  deliver  the  instrument  to  the  defendant,  but  it  only  requires 
that  when  executed,  it  should  be  deposited  with  the  Master  of  this 
Court.     The  plaintiffs  are,  therefore,  not  prejudiced,  as  the  instru- 
ment will  not  be  delivered  out  until  the  costs  are  paid.     That 
brings  me  to  the  important  question  which  is  here  to  be  decided. 
It  is  raised  in  this  manner.     Here  is  a  mortgage,  and  an  action  is 
brought  against  the  defendant  on  the  collateral  bond,  given  by  him 
to  secure  payment  of  principal  and  interest.     The  cause  goes  on  to 
trial,  and  an  application  is  made  under  the  7  Geo.  II.  c.  20,  8.  1,  to 
stay  proceedings,  on  payment  of  principal  and  interest  then  due, 
and  getting  free  of  the  mortgage.    A  rule  was  then  pronounced, 
that  the  defendant  was,  within  four  days,  to  bring  in  principal  and 
interest  due  on  the  deed,  he  being  thereupon  to  be  discharged  from 
the  bond  and  all  claims  to  moneys  due  thereon.    That  rule  was 
pronounced  on  the  81st  of  January  last.     Some  delays  then  arose 
on  both  sides,  before  the  transfer  of  the  mortgage  required  by  the 
defendant  was  duly  prepared  for  execution.     The  deed   was  at 
length  tendered  for  execution.     The  plaintiffs  then  stated  that  they 
were  not  bound  to  execute,  until  the  interest  down  to  the  execution 
of  the  deed  was  paid.    During  this  interval,  the  money  has  been 
[  •715  ]      locked  up  in  Court,  and  the  question  now  is,  which  of  the  ^parties 
is  to  suffer  the  loss  of  it  ?    I  am  of  opinion,  under  all  the  circum- 
stances of  this  case,  without  considering  the  general  right,  that  the 
mortgagee  must  suffer  the  loss.     Now  the  statute  provides  that  the 
person  against  whom  the  action  is  brought,  **  shall  at  any  time, 
pending  such  action,  pay  unto  such  mortgagee  or  mortgagees,  or  in 
case  of  his,  her,  or  their  refusal,  shall  bring  into  Court,  where  such 
action  shall  be  depending,  all  the  principal  moneys  and  interest 
due  on  such  mortgage,  and  also  all  such  costs  as  have  been 
expended  in   any  suit  or  suits,  at  law  or  in  equity,  upon  such 
mortgage,  the  moneys  so  paid  to  such  mortgagee  or  mortgagees,  or 
brought  into  such  Court,  shall  be  deemed  and  taken  to  be  in  full 
satisfaction  and  discharge  of  such  mortgage,  and  the  Court  shall 
and  may  discharge  every  such  mortgagor  or  defendant,  of  and  from 
the  same  accordingly."     In  the  present  instance,  the  first  case  of  a 
direct  payment  has  not  arisen ;  but  it  is  said  that  the  second  case 
has  not  arisen,  because  no  tender  has  been  made  of  the  money.     I 
think  that  the  statute  clearly  contemplated  the  cases ;  first,  of  a 
payment  offered  and   accepted;  second,  the  case  of  a  payment 
offered  and  refused.     Where  the  delay  in  executing  the  deed  of 
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transfer  is  in  consequence  of  the  refusal  of  the  mortgagee,  he  ought       Jordan 
to    stand  to  the  loss.     But  where  the  delay  is  caused  by   the      cuown8. 
mortgagor,  and  if  we  were  now  discussing  the  matter  as  res  Integra, 
on  the  rule  of  the  Slst  of  January,  the  observations  of  Mr,  Barstow 
would  be  very  strong.    But  I  find  the  rule  already  pronounced  by 
the  Court,  and  any  objections  which  there  were  to  it  ought  to  have 
been  taken  when  it  was  discussed,  on  showing  cause.     I  have  now 
nothing  to  do,  therefore,  but  to  consider  the  rule  as  it  stands  and 
carry  it  into  effect.     Before  I  proceed  to  consider  the  construction 
of  the  rule,  I  will  dispose  of  a  remark  which  has  been  made.     It  is 
said,  that  there  would  be  always  some  interval  of  time  between 
pronouncing  the  rule  and  the  execution  of  the  reconveyance,  and, 
therefore,  it  is  said,  that  the  mortgagee  ought  to  receive  interest 
for  that  period  at  all  events.     But  if  the  statute  ^provides  for  that       [  *7ir>  ] 
state  of  facts,  this  question  should  have  been  brought  before  the 
Court  at  the  time  of  discussing  the  original  rule.     The  blame  of 
the  delay  is,  probably,  equally  divided  between  both  parties.     What 
did  the  rule  of  the  Slst  of  January  require?    It  required   the 
defendant  to  bring  the  principal  money  and  interest  due  to  that 
time  into  Court,  and  to  pay  the  costs  of  the  action.     This,  it  is 
admitted,  he  has  substantiall}'  done.    But  this  rule  was  not  merely 
a  stay  of  proceedings  in  the  action,  but  a  release  under  the  statute. 
The  money  so  paid,  is  to  be  '^  deemed  and  taken  to  be  in  full  satis- 
faction and  discharge  of  such  mortgage."     This  effect  was  contem- 
plated by  bringing  the  money  into  Court.     No  provision  was  then 
made  for  this  delay  which  has  occurred.     The  defendant  has  done 
his  duty  in  tendering  a  proper  conveyance  to  the  mortgagee,  and 
he  must  execute  it.     If  he  has  lost  his  interest,  it  is  his  own  fault 
in  not  providing  for  it  by  the  rule  of  January  Slst.     The  only 
remaining  question   is   that  of  costs.     The   substantial  question 
between  the  parties  was  that   of  interest,  which  has  now  been 
discussed.     It  was  a  new  one,  without  any  authorities  on  it.     The 
present  rule  must,  therefore,  be  made  absolute,  without  costs,  it 
bemg  understood  that  the  Master  shall  not  deliver  over  the  deed  of 
transfer  until  the  costs  of  executing  it  are  paid  to  the  plaintiff. 

liule  absolute,  accord  in  ffly. 
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Reo.        Coleridge,  J. : 

r. 

Tub  The  Petty  Sessions  might  consist  of  two  persons  as  well  as  foar ; 

JUSTICBS  OK 

Wilts.      but  these  gentlemen  did  not  interfere  at  all  in  the  matter. 

Barstow : 

But  even  by  the  words  of  the  appeal  clause,  sect.  105,  if  the 
relator  considered  himself  aggrieved,  he  might  have  his  remedy  at 
the  Quarter  Sessions.  By  that  section  it  was  provided,  '^  that  if 
any  person  shall  think  himself  aggrieved  by  any  rate,  made  under 
or  in  pursuance  of  this  Act,  or  by  any  order,  conviction,  judgment, 
or  determination  made,  or  by  any  matter  or  thing  done  by  any 
justice  or  other  person  in  pursuance  of  this  Act,  and  for  which  no 
particular  method  of  relief  hath  been  already  appointed,  such  person 
may  appeal  to  the  justices  at  the  next  General  Quarter  Sessions  of  the 
Peace,  to  be  held  for  the  county,  division,  riding,  or  place,  wherein 
the  cause  of  such  complaint  shall  arise."  Then,  supposing  the 
mandamxis  to  go,  what  could  the  magistrates  do?  They  have 
dismissed  the  complaint,  and  if  they  call  the  parties  before  them, 
what  course  could  they  pursue  ? 

Coleridge,  J. : 

The  rule  might  be  moulded  when  the  determination  of  the  case 
arrives.  Although  the  sum  of  5/.  is  mentioned  in  the  rule,  such  a 
modification  of  it  might  be  made  as  would  prevent  injustice  being 
done.  The  only  question  is,  whether  the  magistrates,  under  this 
Act  of  Parliament,  were  merely  ministerial  or  judicial  ofiBcers? 

[  720  ]  W.  Alexander^  in  support  of  the  rule,  contended  that  the  words 

of  sect.  94  rendered  it  imperative  on  the  magistrates  to  convict  the 
surveyor  in  some  amount,  though  perhaps  not  precisely  5Z.  The 
words  "  shall  convict,"  rendered  the  duty  of  the  justices  merely 
ministerial,  if  they  found  the  road  out  of  repair.  According  to  the 
old  mode  of  proceeding,  this  would  have  been  a  case  for  an  indict- 
ment ;  but  now,  recourse  must  be  had  to  the  magistrates.  There 
was  no  hardship  in  the  case,  as  the  penalty  was  to  be  paid  out  of 
the  highway  rate,  according  to  the  enactment  contained  in  sect.  96. 
The  words  of  that  section  were,  **  That  no  fine,  issue,  penalty,  or 
forfeiture  for  not  repairing  the  highway,  or  not  appearing  to  any 
indictment  for  not  repairing  the  same,  shall  hereafter  be  returned 
into  the  Court  of  Exchequer  or  other  Court,  but  shall  be  levied  by 
and  paid  into  the  hands  of  such  person  residing  in  or  near  the 
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a   Btate  of  thorough  and  effectual  repair,  they,  the  said  justices,         Kkg. 
at    such  last  mentioned  Special   Sessions,  shall  convict  the  said        xhe 
surveyor,  or  other  party  liable  to  the  repair  of  the  said  highway,    •^^^i^ts/'*' 
in  any  penalty,  not  exceeding  five  pounds  ;  and  shall   make  an 
order  on  the  said  surveyor  or  other  person  or  bodies  politic  or 
corporate,  liable  to  repair  such  highway,  by  which  order  they  shall 
limit  and  appoint  a  time  for  the  repairing  of  the  same."    Accord- 
ingly, on  the  information  being  laid,  the  justices  issued  a  summons, 
requiring  the  surveyor  of  the  highways  of  the  parish  to  appear 
before   them  at  a   Special  Sessions  held  for  the  highways,  and 
mentioned  in  the  summons.      They  also  appointed  a  viewer  to 
examine  the  road,  and  to  report  accordingly,  at  the  Special  Sessions. 
The  Special  Sessions  assembled,  the  surveyor  attended,  and  the 
viewer  reported  that  the  highway  in  question  was  out  of  repair. 
The  relator  of  the  information  then  required  the  justices  to  convict 
the  surveyor  in  a  penalty  of  5/.,  which  was  the  maximum  of  the 
fine  mentioned  in  the  statute.     This,  they  refused  to  do.    The 
object  of  the  present  rule  was  to  compel  the  justices  to  convict  the 
surveyor  in  that  sum.     This,  it  was  submitted,  they  could  not  be 
compelled  to  do ;  although  the  words  in  the  section  were  '^  shall 
convict,"  there  was  a  clear  discretion  given  as  to  the  amount  of  the 
penalty.    Here,  however,  the  exact  sum  was  fixed  by  the  rule.    It 
never  could  have  been  intended  by  the  Legislature  that  the  justices 
should  be  bound  by  the  word  *^  shall,"  and  thus  become  the  mere 
machines  of  the  relator,  for  the  purpose  of  convicting.     They  must 
be  presumed  to  have  a  discretion  even  as  to  whether  they  would 
convict  at  all.     The  present  rule  was  prayed  against  the  four 
justices  who  appeared  at  the  Petty  Sessions,  on  the  occasion  of  the 
inquiry  taking  place,  out  of  which  the  present  application   had 
arisen.    It  was  sworn,  however,  that  as  to  two  of  the  justices,  they 
had  taken  no  part  whatever  in  the  proceeding,  and,  therefore 
*a8  to  them,   there  was  no  pretence   whatever  for  making  the       [  ^^^^  ] 
application. 

COLERIDOE,  J. : 

Mr.  Alexander,  can  you  support   the   rule  against  these  two 
gentlemen  ? 

W,  Alexander: 

They  were  part  of  the  Petty  Sessions,  and  therefore,  they  must 
be  considered  as  co-operating  with  the  others. 
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Rko.        Coleridge,  J. : 


V. 


The  The  Petty  Sessions  might  consist  of  two  persons  as  well  as  four : 

Justices  ok 

Wilts.       bat  these  gentlemen  did  not  interfere  at  all  in  the  matter. 

Barstoiv : 

But  even  by  the  words  of  the  appeal  clause,  sect.  105,  if  the 
relator  considered  himself  aggrieved,  he  might  have  his  remedy  at 
the  Quarter  Sessions.  By  that  section  it  was  provided,  "that  if 
any  person  shall  think  himself  aggrieved  by  any  rate,  made  under 
or  in  pursuance  of  this  Act,  or  by  any  order,  conviction,  judgment, 
or  determination  made,  or  by  any  matter  or  thing  done  by  any 
justice  or  other  person  in  pursuance  of  this  Act,  and  for  which  no 
particular  method  of  relief  hath  been  already  appointed,  such  person 
may  appeal  to  the  justices  at  the  next  General  Quarter  Sessions  of  the 
Peace,  to  be  held  for  the  county,  division,  riding,  or  place,  wherein 
the  cause  of  such  complaint  shall  arise."  Then,  supposing  the 
mundamxis  to  go,  what  could  the  magistrates  do?  They  have 
dismissed  the  complaint,  and  if  they  call  the  parties  before  them, 
what  course  could  they  pursue  ? 

Coleridge,  J. : 

The  rule  might  be  moulded  when  the  determination  of  the  case 
arrives.  Although  the  sum  of  5/.  is  mentioned  in  the  rule,  such  a 
modification  of  it  might  be  made  as  would  prevent  injustice  being 
done.  The  only  question  is,  whether  the  magistrates,  under  this 
Act  of  Parliament,  were  merely  ministerial  or  judicial  ofBcers? 

[  720  ]  ir.  Alexander^  in  support  of  the  rule,  contended  that  the  words 

of  sect.  94  rendered  it  imperative  on  the  magistrates  to  convict  the 
surveyor  in  some  amount,  though  perhaps  not  precisely  52.  The 
words  ''  shall  convict,"  rendered  the  duty  of  the  justices  merely 
ministerial,  if  they  found  the  road  out  of  repair.  According  to  the 
old  mode  of  proceeding,  this  would  have  been  a  case  for  an  indict- 
ment ;  but  now,  recourse  must  be  had  to  the  magistrates.  There 
was  no  hardship  in  the  case,  as  the  penalty  was  to  be  paid  out  of 
the  highway  rate,  according  to  the  enactment  contained  in  sect.  96. 
The  words  of  that  section  were,  "  That  no  fine,  issue,  penalty,  or 
forfeiture  for  not  repairing  the  highway,  or  not  appearing  to  any 
indictment  for  not  repairing  the  same,  shall  hereafter  be  returned 
into  the  Court  of  Exchequer  or  other  Court,  but  shall  be  levied  by 
and  paid  into  the  hands  of  such  person  residing  in  or  near  the 


VOL.  MX.]    1840.     Q.  B.     8  DOWL.  PEACT.  CAS.  720—721.  861 

parish  where  the  road  shall  be,  as  the  justices  or  Court  imposing         Reg. 
such  fines,  issues,  penalties,  or  forfeitures  shall  order  and  direct,         the 
to  be  applied  towards  the  repair  and  amendment  of  such  highway ;    *^^^Jlts  ^^ 
and  the  person  so  ordered  to  receive  such  fine,  shall,  and  is  hereby 
required  to  receive,  apply,  and  account  for  the  same  according  to 
the  direction  of  such  justices  or  Court,  or  in  default  thereof,  shall 
forfeit  double  the  sum  received  ;   and  if  any  fine,  issue,  penalty,  or 
forfeiture  to  be  imposed  for  not  repairing  the  highway,   or  not 
appearing  as  aforesaid,  shall  hereafter  be  levied  on  any  inhabitant 
of  such  parish,  township,  or  place,  then  such  inhabitant  shall  and 
may  make  his  complaint  to  the  justices  at  a  Special  Sessions  for  the 
highways ;  and  the  said  justices  are  hereby  empowered  and  autho- 
rized,  by  warrant  under  their  hands,  to  make  an  order  on  the 
surveyor  of  the  parish  for  payment  of  the  same,  out  of  the  money 
receivable  by  him  for  the  highway  rate,  and  shall  within  two 
months  next  after  service  of  the  said  order  on  him,  pay  unto  such 
inhabitant  the  money  therein  mentioned."     If  the  commencement 
of  the  section,  where  the  justices  were  authorized  to  summon  the 
surveyor,  and  the  part  relative  to  the  conviction  *were  compared,       C  *72i  ] 
it  would  be  seen  that  the  words  "  shall  and  may  "  were  used  in  the 
former  part,  while  the  word  "shall"  was  used  in  the  latter.     It 
would  seem,  therefore,  as  if  a  discretion  was  to  be  given  to  the 
justices,  with  respect  to  commencing  the  inquiry  ;  but  when  it  was 
ascertained  that  the  highway  was  out  of  repair,  then  their  dis- 
cretion was  at  an  end,  and  they  were  bound  to  convict  the  surveyor. 
In  a  case   at  the  last  Hereford  Assizes,  tried  before  Mr.  Justice 
Williams,  his  Lordship  took   the  distinction   between   the  words 
'*  shall  and  may  "  in  this  section,  and  the  word  **  shall "  in  section 
95,  where  the  mode  of   proceeding  to  be  adopted  in   case   the 
liability  to  repair  is  denied,  is  pointed  out.      It  was  said  on  the 
other  side,  that  the  construction  contended  for  in  support  of  the 
rule,  merely  rendered  the  magistrates  machines.      That   was  no 
objection,  as  such  a  course  was  provided  by  the  Legislature  in  many 
instances,  as  in  the  case  of  granting  costs,  when  orders  of  affilia- 
tion were  dismissed  by  the  Quarter  Sessions.     In  the  case  of  Hex 
V.  Broderip  (i),  where  it  appeared  doubtful  whether  a  conviction  of 
a  waterman  for  carrying  in  his  boat,  upon  the  river  Thames,  more 
persons  than  are  allowed  by  law,  must  be  founded  upon  testimony 
given  upon  oath,  the  Court  refused  a  mandamus  to  compel  a  magis- 
trate to  enforce  the  conviction.     The  reasons  given  by  the  Court  in 
(1)  2«  E.  E.  229  (5  B.  &  0.  239). 
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Brg.  that  case  were  an  authority  on  the  present.  The  Court  there  said, 
I^B  "  It  is  not  clear  that  it  was  the  duty  of  the  justice  to  issue  his 
^^wJlto.*^^  warrant  in  this  case.  The  words  of  section  9,  are  *  that  it  shall  be 
lawful  for  the  mayor  or  justices  to  issue  the  warrant :'  not  that  thev 
are  required  so  to  do.  Besides,  it  is  at  least  doubtful,  whether  the 
conviction  not  having  taken  place  upon  examination  on  oath  was 
legal,  and  this  Court  will  not  compel  a  magistrate  to  do  that  which 
may  subject  him  to  an  action  of  trespass."  That  was  an  authority 
to  show  that  in  that  case,  if  the  Act  of  Parliament  had  "  required'*  a 
magistrate  to  enforce  a  conviction,  the  tnandamus  would  have  been 
[  ^722  ]  directed  to  issue :  Regina  v.  *Codd  (i).  With  respect  to  ihe  B^jpfpeal 
clause,  that  could  not  afford  an  answer  to  the  application.  That 
was  a  clause  introduced  with  quite  a  different  object,  namely,  to 
give  relief  where  parties  were  aggrieved  by  acts  ''  done,*'  and  did 
not  apply  to  cases  where  magistrates  had  omitted  to  do  some  act. 
That  section  gave  no  power  to  the  Quarter  Sessions  to  convict, 
and,  therefore,  it  would  be  to  no  purpose  that  an  application  should 
be  made  to  that  tribunal.  Under  these  circumstances,  the  present 
rule  ought  to  be  made  absolute,  either  in  its  present  or  in  a 
modified  form. 

COLBBIDOB,  J. : 

This  is  an  application  for  a  mandamus^  to  be  directed  to  foar 
justices  of  the  county  of  Wilts,  commanding  them  to  convict  the 
surveyor  of  the  highways  of  the  parish  of  Hannington,  in  a  penalty 
of  5L,  and  to  make  an  order  upon  the  said  surveyor  to  repair  a 
certain  road  in  the  parish  within  a  limited  time.  As  to  two  of 
these  magistrates,  there  is  no  foundation  for  the  application, 
because  it  appears  that  they  took  no  part  in  the  proceedings.  As 
to  them,  therefore,  the  rule  cannot  be  made  absolute.  In  my 
opinion,  it  is  not  quite  clear  whether  the  applicant  knew  that  these 
magbtrates  took  no  part  in  the  decision ;  but  certain  I  am  that  he 
knew  enough  to  lead  him  to  make  some  inquiry  as  to  them.  With 
regard  to  them,  therefore,  the  present  rule  must  be  dismissed,  and 
with  costs.  But  I  go  further.  Even  if  he  did  not  know  that  they 
did  not  take  part  in  this  matter,  and  he  was  not  misled,  the  rule 
ought  to  foUow  the  same  course  which  is  adopted  in  such  cases 
where  unsuccessful  applications  are  made  against  magistrates. 
Now,  as  to  the  application  itself.  It  depends  on  the  Act  of  Parlia- 
ment.   It  seems  to  me  certainly  a  most  extraordinary  application 

(1)  1  P.  ft  D.  45e. 
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to  require  magistrates  to  convict  in  a  certain  penalty.     (Here  his         Rko. 
Lordship  read  sec.  94.)    It  is  said  that  the  only  material  circumstance         thb 
for  the  justices  to  consider  is  the  actual  state  of  the  road.    But  the  '^^^ilto  ^^ 
application  to  *the  justices  under  the  section  is  two-fold.     It  is  not       [  •723  ] 
only  to  order  repairs  to  be  made,  but  it  is  to  convict  the  surveyor  in 
a  penalty  for  non-repair.     The  statute,  therefore,  must  be  under- 
stood to  apply  to  cases  where  the  road  is  not  only  in  a  state  of  non- 
repair, but  where  there  has  been  a  neglect  in  causing  the  non- 
repair.   The  section  then  proceeds,  *'  And  if  to  the  justices  at  such 
Special  Sessions,  on  the  day  and  at  the  place  so  fixed,  as  aforesaid, 
it  shall  appear,  either  on  the  report  of  the  said  persons  so  appointed 
by  them  to  view,  or  on  the  view  of  such  justices,  that  the  said 
highway  is  not  in  a  state  of  thorough  and  effectual  repair,  they,  the 
said  justices  at  such  last  mentioned  Special  Sessions,  shall  convict 
the  said  surveyor  or  other  party  liable  to  the  repair  of  the  said  high- 
way, in  any  penalty  not  exceeding  five  pounds,  and  shall  make  an 
order  on  the  said  surveyor  or  other  person,  or  bodies  politic  or 
corporate,  liable  to  repair  such  highway,  by  which  order  they  shall 
limit  and  appoint  a  time  for  the  repairing  of  the  same."    It  is  said 
that  these  words  *'  shall  convict,''  are  imperative  on  the  justices, 
and  turn  them  into  mere  ministerial  officers,  except  as  to  the 
amount  of  the  penalty.    If  that  had  been  intended  to  be  so,  the 
words  would  have  been,  *'  that  if  the  report  stated  that  the  road 
was  out  of  repair,  that  then  they  should  convict  the  surveyor." 
But  the  words  here  are,  "  if  it  shall  appear  either  on  the  report  of 
the  said  person  so  appointed  by  them  to  view,  or  on  the  view  of 
such  justices,"  that  then  the  conviction  shall  be  made.    What  took 
place  here  ?    It  appears,  from  the  affidavits,  that  the  first  report 
was  incorrect.     Then  the  party  was  asked  to  amend  his  report, 
which  he  did  accordingly  as  to  the  non-repair.     It  is  contended, 
that  the  authority  of  the  magistrates  was  completely  delegated  to 
the  viewer,  and  that  the  magistrates,  therefore,  had  no  power  to 
proceed  further  than  the  inquirer  as  to  what  the  report  was  with 
respect  to  the  non-repair.    But  I  do  not  agree  that  that  was  the 
reason  that  these  provisions  were  introduced  into  the  Act.    I  think, 
therefore,  that  they  were  entitled  to  inquire  into  the  whole  of  the  case 
before  them,  and  if  they  *were  of  opinion  that  the  road  was  not  out       [  ^724  ] 
of  repair,  they  were  at  liberty  to  abstain  from  convicting.     Suppose, 
after  the  viewer  had  reported  that  the  road  was  out  of  repair,  they 
did  not  think,  on  their  own  view,  that  the  road  was  out  of  repair, 
would  they  not  have  a  right  to  exercise  their  discretion  in  deciding 
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bound  to  accept  without  description  of  tenements  surrendered — Cost 
of  steward  to  prepare  surrenders  for  reasonable  fee.  Ji.  y.  Lord 
Manor  of  Bishop's  Stoke 

2.  Mandamus.    See  Mandamus,  4. 

3.  Steward's  fee.    See  Solicitor,  4. 

COSTS.  See  Practice,  1—3;  Solicitor,  1—9;  Charity  and  Charital 
Trust,  2 ;  Discovery,  2 ;  Mortgage,  5—7. 

CBIMINAL  LAW — Criminal  responsibility — Murder — ^Intent— Insa: 
delusion — Evidence  of  insanity.    Daniel  M*Naghten's  Case  .        .        .      i 

C&OWK— Prerogative— Colony— Legislative  Assembly.    See  Colony 

DEBT— Discharge  of  debt— Delivery  of  promissory  note  for  amoux 
of  debt — ^Acceptance  by  creditor.    Sayer  t.  Wagstaff  .        ...    54 

DEED  —  1.  Construction  —  "  Or"  construed  as  "  and."  WhiU  i 
Supple 78 

2.  Covenant — Title  deed — Covenant  for  production— Trustees- 
Solicitors — Costs.    Sotham  t.  SomerviUe 51 

3.  Rectification— Mistftke—Parol  evidence — ^Principles  on  whicl 

Courts  of  equity  proceed  in  reforming  deeds.    Mortimer  v.  Shoriall  .    73( 

4.  Title  deeds — Eight  to  estate  confers  right  to  possession  oi 

title  deeds.     Smith  y.  Chichester 74(1 

DEFAMATION— Slander— Action  on  the  case— Words  spoken  of 
plaintiff  in  her  vocation — ^Evidence  to  show  that  words  innocently 
true.     Rumsey  y.  Webb 821 

DISCOVERT — 1.  Inspection  and  production  of  documents— Partner- 
ship— Entries  concerning  business  of  firm  in  partner's  private  diaries. 
C'arewv.  White 454 

2.  ; Defendant's  affidavit  showing  inconvenience  of  leaving 

documents  in  office— Ground  for  indulgence  not  stated  in  answer- 
Costs.     Gardner  v.  Dangerfield 531 


L.  Lix.]  INDEX.  867 

DISCOVSBY — 3.  Inspection  and  production  of  documents — Defen- 
J3.t  resisting  discovery  of  facts  likely  to  incriminate  himself— Indict- 
Bzit  of  defendant  pending  proceedings  in  cause — ^Extension  of  time 
r  answering  until  after  trial  of  indictment.     Lee  v.  Read  526 

XSGCLSSIASTICAIi  LAW— 1.  Baptism— Child  baptised  by  layman  in 
line  of  the  Trinity — *'  Unbaptised  "  person  within  meaning  of  Prayer 
>ok — ^Burial — Kefusal  to  perform  office  on  person  so  baptised.  E^cott  v. 
astin 351 

2.  Canon  law — Marriage — Marriage  between  member  of  Church 

r  Ireland  and  Presbyterian — Ceremony  performed  in  private  house  by 
reabyterian  minister.     B,  v.  Miliia 134 

3.  Clergyman — ^Suspension — Befiisal  to  perform  burial  service — 

arson  baptised  by  layman — '^ Unbaptised"  person.     Escott  v.  Maatin 

351 

SSTATE— 1.  Estate  for  life— Life  annuities  and  policies — Sale  not 
rdered  by  Court— Direction  to  keep  up  policies.     Olengall  v.  Barnard 

493 

2.  Vested  interest — Marriage  settlement — Settlement  to  issue  of 

larriage  in  equal  shares  in  default  of  appointment — Immediate  vested 
iterests  liable  to  be  divested  on  exercise  of  power.     Heron  y.  Stokea    652 

And  Bee  Settlement  (Marriage) ,  6. 

ESTATE  PUJEl  AT7TEE  VIE— Learning  as  to  the  nature  and  quality 
f — duasi  entail  in.    Allen  v.  AlUn 696 

ESTOPPEL— 1.  By  record— Decree— Bar  to  right  of  revivor— Delay  in 
roceedings — Discretion  of  Court.    Higyina  y.  Shaw    ....     726 

2.  Probate — Proceedings  in  Privy  Council — Petition — Irregular 

•roceedings.     Henfrey  y.  Henfrey 331 

EVIDENCE — 1.  Hearsay — Infancy,  plea  of— Declarations  by  defen- 
ant's  fiftther  (since  deceased)  as  to  son's  age.     Figg  y.  IVtdderburne    816 

2.  Insanity — Insane   delusion — Medical   evidence — Capacity  to 

istinguish  between  right  and  wrong.     Danid  M^NaghUn^a  Caae        .      85 

3.  Parol     evidence  —  Kectification     of     deeds  —  Supplemental 

vidence  in  writing.    Martinier  y.  Shortall 730 

4.  Peerage— Barony    in   abeyance— Former   claim,   minutes  of 

proceedings  on — Proof  of  first  creation.     Fitzwalter  Peerage        .        .316 

5.  Pedigree— Old  Prayer  Book — Manuscript  entries— Age  of 

landwriting— Expert  evidence.     Tracy  Peerage 59 

6. Expert  evidence — Professional  witness — Claimant's 

iolicitor.     Fitzwalter  Peerage 80 

•  7. Tombstone,    inscription     on  —  Non-production    of 

ombstone — Evidence  of  witnesses  who  had  seen  inscription.  Tracy 
'vvrage 59 

8. Copy  of  will  produced  from  Prerogative  Office — Proof 

)f  unsuccessful  search  for  original.     Fitzwalter  Peerage  .         .316 

9.  Fallibility  of  traditional  evidence— Evidence  of  ignorant 

ind  illiterate  persons — Observations  on  value  of  testimony  given  by 
iffldavit.    Johuatou  y.  2'odd 573 

10.  Secondary  evidence — ^Abstract  of  deed   not    admitted    as. 

I.fn'ia  V.  Liatham 613 

00 — 2 
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EVIDENCE— 11.  Witness— Illiteracy— Attestation  of  will — ^Alten 
tions  and  erasures — Presumption.     Cooptr  v.  BockeU  ...         .    > 

12.  Affidavit — ^Misconduct  of  jurymen.    See  Jury. 

And  see  Defamation. 

EXECUTION— Fi.  fa.— Irregrularity— Writ  sued  out  after  defendant 
death.     Chick  v.  Smith ^] 

EXECUTOK  AND  ADMINISTRATOK— 1.  Administration—Adminj 
tration  suit— Bill  filed  by  party  entitled  to  contingent  reversions:] 
interest— Decree  for  account— Failure  of  plaintiff's  interest  be£» 
report — Costs.    Hay  v.  Bo  wen .31 

2.  Assets— Debts— Real   estate— Liability  to  debts  whet 

not  charged — 3  &  4  Will.  IV.  c.  104.     Evans  v.  Brown  ,    ii 

3.  Practice— Proof  of  bond  debt — Affidavit — Statement  t 

consideration — Proof  of  consideration — Discretion  of  Master.  RuwU*  ^ 
Lord  Rivera .    ■'**\ 

4.  Administration  by  Court — ^Pro vision  for  all  known  clsiffi 

— Further  claim  after  devisee  let  into  possession — Bight  of  trustees  \ 
re-enter  to  provide  for  claim — Protection  of  trustees  where  assei 
administered  by  Court.     Underwood  v.  Ilatton        .        .  .         ,4*1 

5.  Assent  to  legacy— Trust  to  A.  for  life — Kemainder  to  ptj 

legacies  and  residue  to  such  of  three  persons  as  should  be  living  at  A1 
death— A.  allowed  to  retain  possession  of  leaseholds  during  his  life- 
Deed  by  residuary  legatees  agreeing  to  take  as  tenants  in  common- 
Executor  joining  in  deed  as  husband  of  one  legatee.    AtU-Gea.  v.  Pij'\ 

441 

6.  Semble  that  an  executor  may  prove  will  of  his  testator  sd 

renounce  probate  of  will  of  which  his  testator  had  been  sole  executoi 
Barker  v.  Railton \\\ 

7.  Suit  to  establish  will— One  witness  abroad — Practice.     Jiarr  ;i 

Hare ^ >\ 

8.  Legacy  to  executor — Executor  physically  incapable  of  proving 

will.     See  Will,  24. 

FAMILY  ABBANGEMENT— 1.  Compromise— Interest  in  estate- 
Agreement  not  to  impeach  marriage  with  deceased  wife's  sister — Publii 
policy.     Westhy  v.  Westhy Tvl 

2.  Principles   upon  which  a  Court  of  equity  acts  in  dealingi 

between  father  and  son.     Wallace  v.  Wallace 'M 

FBAT7D  AND  MI8BEPBESENTATI0N  —  Concealment  —  Non-die^ 
closure  of  material  circumstance — Principal  and  surety — Concealment 
need  not  be  wilful.     Railton  \,  Mathews :i<H 

HIGHWAY — Kepair — Information  —  Justices — Keport  of  viewer  — 
Conviction  of  surveyor — Discretion  of  justices — ^6  &  6  Will,  IV.  c.  50, 
s.  94.     R»  V.  Justices  of  Wilts b^s 

HOUSE  OF  COMMONS  —  Power  to  commit  for  contempt — Ancient 
usage.     Kielley  v.  Carson o-.^ 

HOUSE  OF  LOBJ>S — Practice  of.    See  Practice,  7,  b. 

INFANT — 1.  Deed  taking  effect  on  delivery,  voidable  only,  not  void 
— Act  showing  intention  to  avoid  deed — Onus  on  claimants  in  opposition 
to  deed.     Allen  v.  Allen IK^ 

2.  Guardian — ^Foreign  infant — Residence  in  England — Jurisdic- 
tion of  Court — ^Appointment  of  guardian.    Johnstone  v.  BeaUie  .       I'o 
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IK7ANT — 3.  Ghiardianship— Be  vocation.     See  Will,  17. 

4.  Estate^Keceiver.     See  Limitations  (Statute  of),  o. 

5.  Marriage  settlement.    See  Settlement  (Marriage)^  4. 

6.  InfiEUicy,  plea  of— Evidence— Hearsay.     >bVc  Evidence,  1. 

nfJITKCTION.    See  Acquiescence ;  Landlord  and  Tenant,  1. 

IK8T7BANCE  (LIFE)— 1.  Policy— Engagement  ^*  to  pay  out  of  funds  " 
-Funds  consisting  partly  of  real  estate — Gift  of  i>olicy  to  charity — 
Cortmain.     March  v.  Att.-Gen 550 

2.  Assignment — ^Notice— Policy  effected  by  agent  on  his  own 

Lfe — Notice  of  assignment  sent  to  agent  himself  as  local  representative 
>f  Company.     In  re  Ileuneasy 811 

JUDODiENT  DEBT— Interest  on.    See  Limitations  (Statute  of),  2. 

JTJBY — Misconduct  of  jurymen— Drawing  lots — Evidence — ^Affidavits 
»f  persons  swearing  to  fact  of  their  own  knowledge.     Harvey  v.  Hewitt. 

838 

JTJSTIOES— Mandamus— Special  Sessions— Attendance  of  Justices 
Miking  no  part  in  decision — Liability  to  be  brought  before  K.  B.  on 
application  for  mandamus.    B.  y.  Justices  of  Wilts      ....     858 

•  And  see  Mandamus,  3. 

LANDLOBD  AND  TENANT— 1.  Covenant  —  Ancient  meadow  — 
Covenant  not  to  burn  any  part  of  demised  premises — Penalty— Payment 
of  penalty  does  not  authorise  act  covenanted  against — Injunction. 
French  v.  Macale 675 

2.  Lease — Mistake — Excess  in  quantity  of  land  demised — Bectifi- 

cation.    Mortimer  t.  Shoriall 730 

3.  Tenant  in  possession  under  subsisting  tenancy— Parol  con- 
tract for  lease — Specific  performance — Part  performance — Statute  of 
Frauds.    Brennan  v.  Bolton 721 

LEGACY  DUTY — Will— Power  of  sale — Direction  to  sell — Conversion . 
Williamson  v.  Advocate-Oejieral  of  Scotland 1 

LIMITATIONS  (STATUTE  0¥)  —  1.  Arrears  of  interest  —  Money 
charged  on  land — Beal  Property  Limitation  Act.    Henry  y.  Smith  .    738 

2. Interest  on  judgment  debt — Beal  Property  Limita- 
tion Act— Effect  of  8  &  4  Vict.  c.  105,  s.  26.     Henry  v.  Smith    .        .     738 

3.  Infant  —  Infant's     estate  —  Incumbrance   —  Proceedings 

in  Chancery — Master's  report  in  favour  of  incumbrance — Beceiver, 
appointment  of  does  not  prevent  operation  of  statute.  Harrisson  y. 
Duignan 689 

And  see  Charity  and  Charitable  Trust,  1. 

LUNACY  —  1.  Lunatic  —  Necessaries  —  Implied  contract  —  Money 
expended  for  protection  of  lunatic's  person  and  estates— Cost  of  pro- 
ceedings— ^Beal  estate  of  lunatic.     Williams  y.  Wentworth  .  .515 

2.  Settlement — Acquiescence.     See  Will,  19. 

MALICIOUS  PBOSECUTION  —  Trespass  —  Breach  of  the  peace  — 
Arrest— Justification.     Price  v.  Seeley 13 
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MAKDAMXJS— I.  Canal  Company— Injury  to  adjoining'  it 
Compensation — Necessity  of  showing  clear  refusal.  /?.  t^.  ll'i^U 
Canal  Co 

2.  Joint  application  by  two  for  mandamus  to  enforce 

claims  ex  parte.     Srott  v.  Mitrgau -  -  | 

3.  Justices  —  Warrant  to   levy  expenses  of  cutting'  J 

Necessity  of  showing  demand  of  expenses  from  person,  soix^ 
charged  and  that  justices  had  notice  of  that  demand.  JKa:  j^a^ 
vmrah - 

4.  Manor — Befusal  of  mandamus  to  lord  to  enter  on  Con 

indenture  concerning  customary  freeholds — Custom — ^Applic« 
Fines  and  Becoveries  Act  (8  &  4  Will.  IV.  c.  74),  s.  58.     7?.    v.  I 

Manor  of  TngleUni | 

MANOB.     ^ee  Copyhold.  | 

MABBIAOE.     Hee  Ecclesiastical  Law,  2. 

MISTAKE  —  Beotiflcation  of  deeds— Principles  on  wliicli  Coi 
equity  proceed  in  reforming  deeds  and  written  instruments.  .1 
V.  ShortaU 

MOBTGAOE — 1.  Collateral  security — Stay  of  proceeding*  — 
mediate  interest  between  grant  of  rule  and  actual  pajrment  of  pit 
— Time  for  claim.    Jordan  y.  Chowns 

2.  Equity  of  redemption,  settlement  of— Laches  of  mortga 

Neglect  to  demand  interest  from  tenant  for  life — Whether  prejui 
to  claim  against  those  in  remainder.     Wrixon  v.  Vizf  .... 

3.  Foreclosure — Account — Beceipt  of  rents  after  Master's  r^ 

and  before  day  appointed  for  payment — ^Further  reference.  Al^i 
Foster 

4.  Parties— Suit  by  second  mortgagee  against  mortg 

and  subsequent  mortgagees — First  mortgagee  not  party  to 
Richards  v.  Cooj>er 

5.  Sub-mortgage  —  Sub-mortgagees     made     defendan 

Bi^ht  of  sub-mortgagees  to  costs  as  against  mortgagee.  Smii 
Chicheater 

6.  Costs  of  suit — ^Executor  of  insolvent  mortgagor.     C 

V.  Lord  Mf/untmorris 

7.  r Death  of  mortgagor — Bill  by  mortgagee  on  be 

of  himself  and  other  creditors — Priority  of  mortgage  money  to  cosi 
suit.     Aldridfje  v.  Westhrook 

8.  Welsh  mortgage — Covenant  for  repayment  ''whenc 

required" — Presumption  that  instrument  is  an  ordinary  mortgf 
Balfe  V.  Lord 

9.  Mortgagee  in  possession — Beceiver — Constructive  possess: 

Horlock  V.  Smith 

10.  Mortgage  by  tenant  for  life  and  remainderman— Directioi 

sell — Conversion— Interest  of  mortgagors.     Oriet^sm  v.  Kirsojyp 

11.  Title  deeds,  mortgagee's  right  to  possession  of— Deposit 

deeds  by  mortgagor  with  his  solicitor— Lien.     Smith  v.  Chichest^    . 

NOTICE— 1.  Assignment  of  lease  by  agent— Fraud— Notice 
assignor's  character  as  agent.    Molony  y.  Kernan  .       .       .    < 

2.  Purchasers  pendente  lite — Beal  estate— Marriage  settlemc 

— Purchasers  under  settlement  made  subsequently  to  decree  foraccou 
of  estate  devised  by  settlor's  father — ^Estate  comprised  in  subseque 
settlement.     Higgins  v.  Shaw 7 
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PARTKEBSHIP— 1.  Account  —  Ke-opening  defective  accounts  — 
pse  of  time — ^Acquiescence.    Scott  v.  Milne 478 

2.  Entries  by  partner  in  private  diaries.     6'ee  Discovery,  1. 

PSERAQE — 1.  Ancient  barony — ^Abeyance — Former  claim — Kinutes 
proceedings — Evidence — Proofof  first  creation.   Fitzwalter  Peerage .   316 

2.  Pedigree — Evidence.     See  Evidence,  5—8. 

POOR  LAW — Parish  property— Churchwardens  and  overseers — Title 
r  prescription — ^Union  and  Parish  Property  Act,  1835.     Worge  v.  Bel/ 

824 

POWER — 1.  Execution — Power  to  appoint  among  children — Gift 
•  children  equally  in  default  of  appointment — ^Appointment  equally  by 
ill  not  executed  with  formalities  required  by  power — Supply  of 
rxnalities  by  Court.    Lucena  y.  Lucena 494 

2.  Power  to  appoint  by  will — Form  of  attestation.    Burdett 

Spihhury 105 

3.  Appointment  of  part  of  ftind  to  B.  and  of  part  to  others 

1  death  of  B. — Intermediate  interest — Gift  by  implication.    Henderson 

Constable 505 

4.  Devise  to  B.  in  tail — Power  in  default  of  issue  to  give  by 

ill, '  *  confiding  "  in  her  not  to  alienate  from  testator's  *  *  nearest  family" 
-Appointment  to  husband — *' Nearest  family"  construed  '*heir." 
riffithe  v.  Evan 491 

5.  General  power — Power  to  appoint  residuary  estate  of 

usband — Will  reciting  power  and  giving  all  the  rest  '^  of  her  personal 
state."    Davies  v.  Fisher 468 

POWER  OF  LEASING— Execution— Power  to  lease  for  21  years  at 
lest  improved  yearly  rent  and  without  fine — Lease  for  21  vears — Last 
lalf  year's  rent  payable  before  end  of  term.    Builandy,  Wythe  116 

PRACTICE — 1.  Costs— Second  trial— Costs  of  rehearing— <<  Costs  of 
(uit  as  between  solicitor  and  client " — Costs  of  rehearing  not  specially 
nentioned.    Agabeg  y.  Hartwell 495 

2.  Will— Plaintiff  having  no  interest — Paymentof  costs  out 

>ffand.     TJiomason  Y.  Moses 421 

3.  Security  for   costs— Foreigner    domiciled   abroad  with 

kiouse  in  London — Payment  into  Court  of  part  of  sum  claimed— Order  to 
retain  part  as  security  for  costs  of  action.     Le  Normand  y .  Prince  of  Capua 

818 

4.  Decree  in  absence  of  material  party.     Wi Hats  y.  Bushy      .    466 

5.  Fund    in    Court  —  Judgment    staying  delivery  of   cheques. 

Bohinson  y.  Wood 530 

6.  Stop  order— Proof  of  assignor's  right  to  fund  in  Court — 

Affidavit.     Quarman  y.  Williams 435 

7.  House     of    Lords — Standing    order— Appeal — Signattire    by 

counBel.    Price  y.  Seeley 13 

- —  8. Eule  to  hear  only  two  counsel  for  each  party.    B,  y.  Millis 

134 

9.  Privy    Council  —  Irregular  procedure — Appeal  —  Estoppel — 

Reply— Reply  not  allowed  by  practice  of  Court  below.  Henfrey  y.  Henfrey 

331 
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PBACTIOE— 10.  Notice  of  motion  embracing:  two  subJect»~Failiune 
principal  subjects — Oosts  of  motion.     Sturch  v.  Young  .      •> 

11.  Parties  to  action— Will— Numerous  class  of  beneficiarie 

Harvey  v.  Harvey .4 

12.  Breach,  of  trust — Suit  against  one  trustee  in   absen< 

of  others.    Ferry  v.  Knott o< 

13.  Separate  purchasers  of  leaseholds   held   under  aan 

lease.    Siee  Specific  Performance,  1. 

14.  Pleading^— Objection   by  prior   mortgagee  that  plain tifT^ 

puisne  mortgagee,  had  not  offered  to  redeem — Objection  taken  first  tim 
at  hearing.    Balfe  v.  Lord 7*^ 

15.  Stay  of  proceedings — Abatement  of  suit — Death  of  plaintii 

after  answer  and  after  liberty  to  amend  refused — Original  bill  filed  b^ 
executors — Oosts  in  first  stdt  unpaid.    Altree  t.  Hordem    .  .     5S 

16.  Mortgage— Bond — ^Intermediate    interest — 7    Oeo.    II 

0.  20,  s.  1.     Jordan  t.  Chowm .So: 

17.  Sole  plaintiff— Failure  of  interest  pending  reference  tc 

take  accounts — Costs.    Hay  y.  Bowen o71 

18.  Witness — Suit  to  establish  will — One  witness  abroad.     Ha^* 

V.  Hare 5yi 

PBINOIPAIi  AND  AGENT.    5ee  Account. 

PBINOIPAIi  AND  ST7BETY— Guaranty— Misrepresentation — Con- 
cealment— Non-disclosure  of  material  circumstances  affecting  agent*s 
credit.     Bailton  y.  Mathetvs .30^ 

PBIVY  OOUNOIL— Practice  of.    See  Practice,  9. 
PTTBLIO  POLIO Y.    See  Family  Arrangement,  1. 

BBOTIFIOATION— Of  deeds.    fif«f  Mistake. 

I 

SETTLEMENT  (MABBIAGE)— 1.  Covenant— Intention  of  settlor-*! 
«  Or  "  construed  to  mean  ''  and."     White  y.  Supple     ....     7>0i 

2.  Covenant  to  settle — Death  of  covenantor — ^Bemedy  im| 

equity  of  covenantees  as  against  general  creditors  of  deceased.  A  /Wrt'/^f 
y.  Weathrook 46J 

3.  Estate  of  husband — Breach  of  covenant.     Wallace  y.   Walla^i 

7ti«, 
i 

4.  InfieuLt — Settlement  by  Court  on  first  marriage  of  infant-'i 

Whether  good  as  against  second  and  third  husbands — Notice  ol 
settlement — ^Arrears  of  income  due  at  time  of  third  marriage— Separatt! 
use.     Ashton  y.  M'Dougall 414] 

5.  Next  of  kin — ^XTltimate  limitation  to  next  of  kin  of  wife— i 

Death  of  wife  leaving  parents  and  child.     Withy  y.  Mangles  % 

6.  Post-nuptial  articles— Covenant  to  settle  as  counsel  shouldi 

direct— Settlement  in  tail  male— Estate  for  life— *<  Heirs  of  the  body.**i 
Roehfort  y.  Fitzmaurice 617' 

7.  Vested  interests — Power  of  appointment.    See  Estate,  2. 

8.  Breach  of  trust — Consent  of  wife— Impounding  wife's  intereil| 

in  fund.     See  Trust,  2.  | 
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SETTLEMENT  (VOLUNTABY).     See  Settlement  (Marriage),  6. 

SHIP  AND  SHIPPINGh— 1.  Bottomry  bond— Bond  given  partly  for 
money  advanced  to  obtain  master's  discharge  from  arrest  and  partly 
for  necessary  disbursements  and  port  dues — Bond  held  good  in  part  and 
void  for  residue.     Smith  v.  Oould 326 

2.  Mortgage  —  Whaler  —  Bill  of  sale  —  Equitable  mortgage  — 

Grant    of    ship    ''with    all  masts,   sails  .  .  .   and  appurtenances" — 
"Whether  passing  cargo.    Langton  v.  Horton 397 

SOLICITOB — 1.  Costs — Lien— Priority— Deposit  of  new  lease  by 
mortgagor.     Smith  v.  Chichester 746 

2. General  consideration  of  the  nature  and  extent  of  a 

solicitor's  lien  on  the  papers  of  his  client.    Blundtn  v.  Demrt  .        .     753 

3. Priority — Judgment  obtained  against  client  subse- 
quently to  deposit  of  deeds — Costs  due  both  before  and  after  entry  of 
judgment.     Blunden  v.  Demrt 753 

~ —  4.  Taxation  of  costs — Fees  of  steward  of  manor— Solicitor 

acting  as  steward  only.    Allrn  v.  Aldridge 533 

5. Non-contentious    business  —  Business     connected 

with  profession  of  solicitor— 6  &  7  Vict.  c.  73.     AUm  v.  Aldridtje  \    533 

6. Order  for  taxation  after    payment   of  bill— Time 

within  which  order  may  be  obtained  as  of  course — Volunteer  has  no 
right  to  taxation.     In  re  Becke  and  Flower 537 

7. Time  within  which  order  may  be  obtained — ^Appli- 
cation considered  as  made  at  time  of  answering  petition — 6  &  7  Vict, 
c.  73.     Sayer  Y.  Wagataff 640 

8. Application  by  cestui  que  trust  for  taxation— Costs 

paid  by  trustees  more  than  twelve  months  before  application — 6  &  7 
Vict.  c.  73,  s.  41 — '*  Any  such  bill."     In  re  Downea    ....     545 

9. Taxation  after  payment  —  Bill   containing   items 

not  sufficiently  explained — Client  not  in  independent  position  at  time 
of  settlement.     Nokra  v.  Warton 554 

10.  Payment  out  of  Court — Obtaining  payment  with  knowledge 

that  money  belongs  to  another — Personal  liability.    Emrt  v.  Liater.    570 

SPECIFIC  PEBFOBMANCE— 1.  Two  houses  held  under  same  lease 
—Sale  in  separate  lots— Condition  that  purchasers  should  be  parties 
to  each  other's  assignment— Whether  purchaser  of  one  lot  necessary 
party  to  specific  performance  against  purchaser  of  other  lot. 
rateraon  v.  Limg        . 461 

2.  Principles  on  which  Court  compels  specific  performance  of 

contract.     See  Contract,  1. 

And  see  Landlord  and  Tenant,  3  ;  Vendor  and  Purchaser. 

STAMP  DUTY— Contract — ^Work  and  labour— Unstamped  agreement 
— Evidence— Bight  to  recover  on  quantum  meruit — ^Agreement  signed 
by  plaintiff  only.    JInghea  v.  Budd 835 

TENBEB— Cheque  enclosed  in  letter — ^Beceipt  requested  by  return — 
Coiidition — Betum  of  cheque  and  demand  of  larger  sum — Waiver  of 
objection  to  nature  of  tender.    Jvnea  v.  Arthur 833 
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TBUST— 1.  Breach  of  trust— Parties  to  suit— Suit  against  one  traste< 
in  absence  of  other — Suit  by  party  entitled  to  one  moiety  of  ascertained 
fund.     Perry  v.  Knott odi 

2,  Settlement  —  Power  to  wife  to  appoint  *  by  will- 
Investment  in  leaseholds  —  Consent  of  wife  —  Liability  of  liiLsband 
and  trustees — Application  by  appointees  under  wife's  wUl  to  impound 
her  interest  in  fund — Parties  to  suit.    Kdlaway  v.  Johnaon         .  .oil 

3.  Declaration  of  trust — Gift  to  B.  for  benefit  of  B.'s  daughters- 
Investment  by  B.  in  his  own  name  together  with  monies  of  hia  own- 
Admission  of  trust  of  aggregate  fund.     Thorpe  y.  Owen  .     4M 

4.  Executory  trusts,   no  difference  between  those  created  by 

post-nuptial  and  voluntary  settlements  or  by  will.  Boch/ort  v.  Fit:- 
inaurice •     617 

o.  New  trustee,  appointment  of  by  Court — Stock  standing  in 

sole  name  of  surviving  trustee.     Finlay  v.  Howard     ...         .     't^ 

6.  Settlement — Power    to     appoint    new   trustee    if    any 

^'should  become  incapable  or  unfit  to  act  "—Bankruptcy  of  trustee— 
Transfer  of  trust  estate  to  new  trustees — ^Reference  to  ICaster  on 
appointment  by  Court.     In  re  Roche 6$6 

7.  Costs — Taxation  of  bill  paid  by    trustees— Application   bj 

cestui  que  trust.     See  Solicitor,  8. 

VENDOR  AND  PUBGHASEB— 1.  Specific  performance— Interest  on 
purchase  money — ^Reversion  expectant  on  lease  for  lives.  Euraght  t. 
Fitzgerald 63' 

2. Title — Special  directions  as  to  time  on  reference  to 

Master.     Enrayht  y.  Fitzgerald 637 

3.  Misdescription— Sale    by    auction — ^Water   rights    firom 

adjoining  lots  shown  on  sale  plan — Other  lots  sold  without  reservation 
of  rights  to  plaintiffs  lot— Compensation — Costs.     Fewster  ▼.  Turner    607 

4.  Sale  of  real  estate  after  execution  of  voluntary  settlement 

by  vendor — One  beneficiary  under  settlement  out  of  Jurisdiction — ^Decree 
saving  rights  of  absent  party.     Willats  v.  Bmhy         ....     466 

And  see  Specific  Performance. 

WILL — 1.  Accumulation— Direction  to  invest  residuary  personal 
estate  in  land  and  to  accumulate  income — Tenant  for  life  of  land,  right 
to  interest  of  uninvested  personalty.     TucJcer  v.  Boswell  .  .573 

2.  Annuity — Annuities    held    successive    and  not    cumulative. 

Baylee  ▼.  Quin    . 671 

3.  Annuity — ^Duration  of  annuities — Perpetual  annuities  or 

annuities  for  life — Ride  in  Wild's  case.    Heron  y.  Stokes  .    652 

4.  Gift  to  A.  and  B.  ''  to  be  equally  divided  during  their 

lives"— <}ift  over  to  C. — Death  of  one  annuitant — Sunrivorship. 
M*Dermott  v.  Wallace 441 

5.  Gift  of  annuity  to  '*  such  of  my  relations  as  my  widow 

shall  deem  .  .  .  meriting  relief  "—Widow  of  testator's  brother— Bight 
of  relative  to  question  appropriation.     Harvey  y.  Harvey    .        .       .    435 

6.  Charge  of  legacies — General  direction  that  legacies  should  be 

paid  by  residuary  legatee — Charge  of  two  legacies  on  timber  specifically 
bequeathed — Exoneration  of  general  personal  estate.  Lamphier  y, 
Despard ♦ 641 

7.  Condition — Condition  intended  inconsistent  with  and  repug- 
nant itself— Condition  held  void.      Byng  y.  Lord  Strafford  .  .    56S 
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^WTLL— 8.  Condition  —  Penalty  —  Gift   over— *•  Personal   and    landed 
»st;ate8"— *'  Then  "  and  '*  afterwards  "—Eldest  son.    Hoare  v.  Byng    122 

9.  Conversion— Direction  to  invest  personalty  on  freeholds   or 

e&seholds  and  to  settle  them  on  trusts  applicable  to  realty — Exhaus- 
tion of  trusts — Claim  by  heir-at-law  and  residuary  legatee.  Hereford  v. 
^Zdveiihill 411 

10.  Direction  to  divide  property  between  sister  and  her  daughters 

— ^Distribution  per  capita.    Heron  v.  Stokes 652 

11.  Estate  tail — ^Devise  to  B.  for  life  of  herself  and  husband — 

Remainder  to  lawful  issue  of  B.'s  body  for  ever.     Griffiths  v.  Evan    .    491 

12.  First  legatee  of  quasi  estate  tail  in  personalty— Absolute 

Lxrterest,  notwithstanding  manifest  intention  to  give  succession  of 
limited  interests.     Byng  v.  Lord  Strafford 568 

13.  Execution- Acknowledgment — Witness   called  in  ''to  sign 

&  paper" — Nature  of  document  not  explained — Signature  of  testator 
xrot  seen— Wills  Act,  1837,  s.  9.    Ilott  v.  Qenge 366 

14.  Evidence  of  attesting  witness— Signature  of  testator  not 

seen— Alterations  and  erasures— Prestunption — Evidence  of  illiterate 
-^pvitnesses.     Cooper  v.  Bockett 371 

15.  Gift  to  insane  wife,  to  be  increased  in  event  of  recovering 

sanity — Destination  of  extra  sum.     Tucker  y.  Boawell ....    575 

16.  Gift  to  widow  of  fUll  and   entire  exyoyment  of  real  and 

personal  estates  for  life— Power  to  retain  sum  to  renew  leaseholds — 
Slight  to  enjoy  leaseholds  in  specie — Surrender  of  lease — Option  to 
renew.     Harvey  v.  Harvey 435 

17.  Infant— Guardianship— Be  vocation — Appointment  of  widow 

and  two  others  by  will — Codicil  leaving  ''  care,  charge  and  education" 
to  widow.     Hare  v.  Hare 584 

18.  Legacy— Ademption — Sale  of  property  previously  bequeathed 

— Lien  for  unpaid  purchase  money,  whether  passing  to  devisee — 1  Vict, 
c.  36,  s.  23.    Farrar  v.  Earl  of  Winterton 392 

And  see  Curre  v.  Bowyer 395,  n, 

19. Lunatic  father — Settlement  of  similar  amount  on 

son  on  marriage — Settlement  proposed  and  acquiesced  in  in  lucid 
intervals.     Broivne  v.  Browne 601 

20.  ^'  Household  furniture,  plate,  house  linen  and  all  other 

chattel  property  " — Whether  passing  entire  personal  estate.  Lamphier 
V.  Despard 641 

21.  Joint   tenancy — Gift   to    daughter   and   her   younger 

children— Absolute  interests  as  Joint  tenants.    SuUon  y.  Torre         .    614 

22.  Priority — Legacy  to  widow  in  lieu  of  dower.    Acey  y. 

Simpson 404 

23.  Substitution — Gift  out  of  particidar  fdnd— Bevocation 

by  codicil  and  gift  of  half  amount  only — No  reference  to  particular 
fund— Failure  of  fund— Xo  right  to  payment  out  of  general  assets. 
Bristow  V.  Bristow 501 

24.  Legacy  to  executor— Aged  executor  incapacitated  by 

bodily  and  mental  infirmity  from  proving  will.    Hanhury  v.  Spooner    585 

25.   Limited  fund  -^  Directions  to  pay  sum  to   each  child  of 

nephew  on  attaining  21— Deficiency  in  fund— Bight  of  children  first 
attaining  21  to  full  sum  notwithstanding  deficiency— After-born 
children,  right  of  to  participate.    Evans  v.  Harris      ....    409 
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WHjIj— 26.  Power  of  sale— Direction  to  sell — Legacy  duty.  WiUiamt^, 
V.  Advocate-Geiitral  of  Scotland 1 

27.  RemotenesB—Accumulation— Vesting— Gift  of  residue  to  A. 

for  life— Specific  sum  in  remainder  to  A.'b  eldest  son  at  30 — 'BUttx 
between  A.'s  children  at  24.     Orett  y.  Greet 4:51 

28.  Perpetuity — Vesting  of  gift  witliin  time  limited  by  rule 

— Leaseholds- Accumulation  of  rents  for  renewal  of  other  lecMeliolda. 
Curtis  V.  Lukin 442 

29.  Besidue — Gift  of  residue  subject  to  contingency — Bevocation 

and  gift  of  legacy  by  codicil— Substitutional  gift — Whether  substituted 
legacy  subject  to  limitations  as  original  gift.    Alexander  v.  Alexami-'- 

30.  Bevocation — Two  wills  disposing   of   entire  property — Ko 

revocation  in  second  will.     Heufrty  v.  Heufrey 'SM 

31.  Specific  bequest  of  stock — Dividends  accruing  before  stock 

becomes  transferable — Whether  passing  with  stock.    Bruttow  v.  Brist*'"- 

oO\ 

32.  Trust — Trust  for  animal — Bequest  to  executor  for  keep  of 

horse — Executor's  right  to  surplus.    Pettingall  v.  PeUinytdl  .     6i:i 

33.  Precatory  trust — Illegitimate  child  left  under  protection 

of  wife  ''to  be  by  her  apprenticed  and  taken  care  of  and  to  be  by  her 
provided  for  " — Bight  to  maintenance  out  of  testator's  estate.  JMt  t. 
Anna (i««» 

34.  Ultimate  limitation   to  ''next  nearest  heir  and  so  on'* — 

Bestriction  on  disposition— Limitation  void  for  uncertainty — Costs 
where  plaintiff  has  no  interest — ^Payment  out  of  fund.     Thomasim  v.  Mo-^s 

421 

35.  Vested   interest-^Besidue    to    widow   for    maintenance    of 

children — Gift  over  to  children  equally  at  21  on  death  of  widow — Cliild 
dying  under  21  in  widow's  lifetime.     Butcher  v.  Leach  d3*J 

36.  Vesting — Bemoteness — Gift  of  personalty  to  A.  for  life  and 

after  his  death  for  his  children  on  attcdning  25— Gift  over  in  case  no 
child  should  attain  25.     Daiu'es  v.  Fisher 4(>n 

WOBDS — Besidue — "  Bemaining  property."    Jleron  v.  Stokes       .    6,32, 

666— 67i» 

"  Afterwards."     See  Will,  8. 

"  Ail  other  chattel  property."    Set  Will,  20. 

"  Nearest  family."    See  Power,  4. 

"  Or."    See  Settlement  (Marriage),  1. 

"  Then."     Ste  Will,  8. 
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